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JUSTICE BERCH, opinion of the Court:
¶1

We granted review to determine whether a group of

legislators who voted against House Bill (“HB”) 2010 has standing to
challenge whether it was passed in a constitutional manner. Because the
group had enough votes to have blocked the bill if passage required a
supermajority vote, the group has alleged an injury sufficient to confer
standing.
I. BACKGROUND
¶2

In the Fifty-First Arizona State Legislature, representatives

introduced HB 2010 to expand Arizona’s indigent healthcare program. HB
2010 includes an assessment on hospitals designed to help fund the
healthcare expansion. The Arizona Constitution requires that certain acts
that increase state revenues must pass the legislature by a supermajority
vote. Ariz. Const. art. 9, § 22(A). During debates over HB 2010, the question
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arose whether this supermajority requirement applied to the bill, but the
legislature decided, by majority vote in each chamber, that it did not.1 The
legislature then passed HB 2010 by a simple majority vote, and the governor
signed it into law as A.R.S. § 36-2901.08.
¶3

Thirty-six legislators who voted against the bill—twenty-

seven representatives and nine senators—sued to enjoin enforcement of
Arizona’s healthcare expansion. They claim that by failing to satisfy the
supermajority requirement, the legislature violated the constitution and
diminished the effectiveness of their votes.
¶4

The superior court dismissed the plaintiff legislators’ claims

for lack of standing. The court held, first, that Article 9, Section 22(D) of the
Arizona Constitution gives the legislature discretion to determine whether
the supermajority requirement applies. Second, citing Bennett v. Napolitano,
206 Ariz. 520, 81 P.3d 311 (2003), the court determined that the plaintiff
legislators lacked standing because they did not suffer an “injury” when
the majority of the legislature found the supermajority requirement

Article 9, Section 22(C)(2) excepts from the supermajority
requirement “[f]ees and assessments that are authorized by statute, but are
not prescribed by formula, amount or limit, and are set by a state officer or
agency.” Whether HB 2010 falls within the exception or is instead subject
to the supermajority requirement is not now before us.
1
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inapplicable.
¶5

The court of appeals reversed. Biggs v. Cooper, 234 Ariz. 515,

323 P.3d 1166 (App. 2014).

It held that whether the supermajority

requirement applies depends on the constitution’s commands, not on the
legislature’s discretion, and consequently the issue is subject to judicial
review. Id. at 520 ¶ 9, 323 P.3d at 1171. The court then held that if the
plaintiffs are correct on the merits, their votes on HB 2010 were nullified,
and therefore they have standing to challenge the resulting law. Id. at 521
¶ 15, 323 P.3d at 1172 (citing Coleman v. Miller, 307 U.S. 433, 438 (1939);
Bennett, 206 Ariz. at 526 ¶ 28, 81 P.3d at 318).
¶6

We granted review because the petition raises an unresolved

question concerning standing to challenge legislative compliance with the
constitution’s requirement that certain laws be enacted by a supermajority.
This legal issue is of statewide importance.
II. DISCUSSION
¶7

The Arizona Constitution requires that certain revenue-

generating bills be passed by a “vote of two-thirds of the members of each
house of the legislature.” Ariz. Const. art. 9, § 22(A). The parties do not
dispute that the legislature may determine whether a supermajority vote is
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required during the legislative process. See id. art. 4, pt. 2, § 8 (allowing
“[e]ach house . . . [to] determine its own rules of procedure”). The parties
further agree that the legislature may not, by majority vote, be the final
arbiter of whether the constitutional provision requiring a supermajority
vote applies. We agree with the court of appeals that giving the legislature
exclusive authority to decide whether Section 22 applies to a particular bill
would “eliminate[] Article 9, Section 22’s ability to act as a limiting
provision on the legislature’s power.” Biggs, 234 Ariz. at 520 ¶ 9, 323 P.3d
at 1171 (citing Cave Creek Unified Sch. Dist. v. Ducey, 233 Ariz. 1, 5 ¶ 13, 308
P.3d 1152, 1156 (2013); Earhart v. Frohmiller, 65 Ariz. 221, 224, 178 P.2d 436,
437 (1947)).
¶8

In this case, we decide only whether, once the bill has become

law, a group of plaintiff legislators sufficient to have blocked its passage
has standing to challenge the law’s enactment by only a majority vote. In
Arizona, standing is a prudential consideration rather than a jurisdictional
one. Dobson v. State, 233 Ariz. 119, 122 ¶ 9, 309 P.3d 1289, 1292 (2013) (noting
that Article III courts are jurisdictionally limited to “cases or controversies,”
while Arizona courts are not similarly constrained). To have standing, “a
plaintiff must allege a distinct and palpable injury.” Sears v. Hull, 192 Ariz.
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65, 69 ¶ 16, 961 P.2d 1013, 1017 (1998).
¶9

In Bennett, we noted our hesitance to intervene in disputes

involving the legislative and executive branches of government. 206 Ariz.
at 525 ¶ 20, 81 P.3d at 316. There, we held that individual legislators lack
standing because they do not suffer an “injury to a private right or to
themselves personally” when they simply complain that their votes were
counted, but the effect was nullified by the governor’s acts. Id. at 526–27
¶¶ 26–29, 81 P.3d at 317–18. On the other hand, we have found that the
legislature as a body suffers a direct institutional injury, and so has standing
to sue, when an invalid gubernatorial veto improperly overrides a validly
enacted law. See Forty-Seventh Legislature v. Napolitano, 213 Ariz. 482, 487
¶ 15, 143 P.3d 1023, 1028 (2006) (distinguishing Bennett, 206 Ariz. at 527 ¶ 29,
81 P.3d at 318).
¶10

In Forty-Seventh Legislature, we relied on Coleman in reasoning

that if a majority bloc of legislators has sufficient votes to defeat a bill, that
bloc may have standing to assert the institutional injury. Forty-Seventh
Legislature, 213 Ariz. at 486–87 ¶¶ 14–15 n.4, 143 P.3d at 1027–28 n.4 (citing
Bennett, 206 Ariz. at 525 ¶ 22, 81 P.3d at 316, for the proposition that Arizona
courts may find federal case law “instructive”). In Coleman, twenty Kansas
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state senators voted to ratify an amendment to the United States
Constitution, and twenty voted against ratification. 307 U.S. at 436. To
break the tie, the lieutenant governor, an executive branch officer, voted in
favor of ratification. Id. Twenty-one senators and three members of the
Kansas House of Representatives then brought suit challenging the
lieutenant governor’s right to cast the deciding vote. Id.
¶11

The United States Supreme Court observed that, if the twenty

plaintiff-senators were correct in their allegations, their “votes against
ratification ha[d] been overridden and virtually held for naught” because,
but for the lieutenant governor overstepping his authority, their votes
would have been sufficient to defeat ratification. Id. at 438. The Court
therefore concluded that the senators had alleged a justiciable injury to their
“interest in maintaining the effectiveness of their votes.” Id.; see also Raines
v. Byrd, 521 U.S. 811, 823–24 (1997) (distinguishing Coleman, observing that
“legislators whose votes would have been sufficient to defeat . . . a specific
legislative Act have standing to sue . . . on the ground that their votes have
been completely nullified”).
¶12

Although Coleman involved a ratification requiring a majority

vote, the Court’s reasoning informs this case involving a lawsuit brought
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by a minority of the legislature. For if a supermajority requirement applies,
the vote of the bloc of plaintiff legislators (or at least the plaintiff
representatives) here, as in Coleman, would have sufficed to prevent
passage of the law. Thus, this bloc of legislators suffered an institutional
injury if its votes would have sufficed to defeat the law, but the law was
nonetheless enacted.
¶13

The votes of the plaintiff representatives here would have

sufficed to defeat enactment, if the supermajority requirement applies. The
Arizona House of Representatives contains sixty members. The twentyseven representatives’ negative votes equal more than the one-third plus
one vote necessary to have defeated HB 2010 in the House if the bill requires
a two-thirds vote for enactment. Thus, passage of the bill by a simple
majority vote effectively negated the plaintiff representatives’ votes and
they, as a bloc, have therefore alleged a “particularized” injury sufficient to
confer standing.2 See Coleman, 307 U.S. at 438; Forty-Seventh Legislature, 213

Because the plaintiff representatives, as a bloc, alleged an injury
sufficient to confer standing, the superior court erred in dismissing the
action in its entirety, even if it correctly dismissed the action as to other
plaintiffs. No party has requested dismissal of the plaintiff senators from
this action if only the plaintiff representatives have standing. That issue
remains open. Cf. Coleman, 307 U.S. at 436 (granting standing to twenty
2
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Ariz. at 486–87 ¶¶ 14–15, 143 P.3d at 1027–28.
¶14

The superior court nonetheless concluded that the plaintiff

legislators’ claims were more like the allegations of the individual
legislators in Bennett, which were held to be insufficient to support
standing, than those of the twenty senators in Coleman. We disagree. In
Bennett,

four

legislative

leaders

claimed

that

the

governor

unconstitutionally vetoed eleven items in the 2004 Budget and three related
Omnibus Reconciliation Bills. Bennett, 206 Ariz. at 522 ¶¶ 1, 3, 81 P.3d at
313. This Court found that the individual plaintiffs had not shown either
specific injury to themselves or nullification of their votes. Id. at 526–27
¶ 28, 81 P.3d at 317–18. We distinguished Coleman by noting that “the
twenty-one senators in Coleman constituted a majority of the Kansas
Senate” whose votes were nullified by the interference with the legislative
process. Id. at 527 ¶ 29, 81 P.3d at 318. That distinction between Coleman
and Bennett applies to the plaintiff legislators here, bringing them within
Coleman’s exception and conferring standing.
¶15

Throughout this case, plaintiff representatives have asserted

senators who voted against ratification even though the plaintiff group
consisted of twenty-one senators and three representatives).
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individual rather than institutional standing. In doing so, however, they
also have cited Coleman and alleged that they had sufficient votes to have
defeated HB 2010, if a supermajority vote was required for its passage. As
set forth, plaintiff representatives’ allegations sufficiently state a claim of
particularized injury to the bloc as a whole, though not to each plaintiff
legislator individually. This injury to the bloc thus does not confer on the
plaintiff legislators individual standing to sue. Cf. Forty-Seventh Legislature,
213 Ariz. at 487 ¶ 16 n.5, 143 P.3d at 1028 n.5 (denying individual standing
to the Senate President and House Speaker). Their standing flows from
their power, as a group, to have defeated the bill, if a supermajority was
required for passage.
¶16

The Governor and Director observe that in other cases

involving lawsuits by legislators, we have not found standing for legislators
unless they have obtained the legislature’s approval to sue. Compare FortySeventh Legislature, 213 Ariz. at 486–87 ¶¶ 14–15, 143 P.3d at 1027–28
(standing found when the entire legislature sued to challenge line-item
veto), with Bennett, 206 Ariz. at 526–27 ¶¶ 28–29, 81 P.3d at 317–18 (no
standing in lawsuit by four legislators to challenge the governor’s line-item
veto). But when, as here, a minority of the legislature sufficient to prevent
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passage of a bill challenges whether the bill was passed in a constitutional
manner, that minority may have standing to present its case without first
receiving legislative approval or joining the entire legislature in the action.
See Forty-Seventh Legislature, 213 Ariz. at 486–87 ¶¶ 14–15, 143 P.3d at 1027–
28 (citing Coleman, 307 U.S. at 436, 438); Bennett, 206 Ariz. at 527 ¶ 29, 81
P.3d at 318.
¶17

The Governor and Director argue that the plaintiff legislators

had other remedies available to them, such as attempting to repeal the law
or seeking a referendum on it. But the plaintiff legislators need not exhaust
all alternative political remedies before filing suit.

See Forty-Seventh

Legislature, 213 Ariz. at 487 ¶ 17, 143 P.3d at 1028 (failure to exercise political
remedies is a “prudential concern” that weighs in favor of denying
standing, but does not require it). If a majority of legislators violates the
constitution and thereby injures a minority sufficient to have blocked
passage of a bill, we cannot require that minority to pursue the virtually
unattainable remedy of overtaking the majority to repeal the law.
¶18

The Governor and Director also encourage us to deny

standing because the hospitals subject to the law are more appropriate
parties to bring this challenge. The plaintiff legislators, on the other hand,
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argue that the hospitals likely will never challenge the law because they
supported its passage and will benefit from it. While the prospect that an
issue may otherwise evade review might weigh in favor of granting
standing in some cases, see Sears, 192 Ariz. at 71–72 ¶ 28 n.9, 961 P.2d at
1019–20 n.9, because we hold that the plaintiff representatives have
standing to challenge the law, we need not consider the effect of other
potential plaintiffs who might bring their own challenges.
¶19

Because the votes of the bloc of plaintiff legislators here

would have sufficed to defeat HB 2010 if a supermajority was required for
enactment, the group has alleged that its members’ votes were effectively
nullified. We therefore hold that the superior court erred in dismissing this
action for lack of standing by the plaintiff representatives to challenge the
constitutional validity of the passage of A.R.S. § 36-2901.08.
¶20

Plaintiff legislators have requested an award of attorneys’

fees. Because there has been no determination on the merits, we deny an
award without prejudice to plaintiff legislators’ seeking an award from the
superior court should they ultimately prevail in this lawsuit.
III. CONCLUSION
¶21

We approve in part the result reached by the court of appeals
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but vacate paragraphs 15 and 16 of its opinion, reverse the superior court’s
order insofar as it concerns standing by the plaintiff legislators, and remand
this case to the superior court for proceedings consistent with this opinion.
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