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PLEASE TAKE NOTICE that on February 8, 2018 at 10:00 am in Courtroom 4 of the above-
captioned court, located at 450 Golden Gate Avenue, San Francisco, CA .941{}2, Plaintiffs Rachel
Condry, Jancé Hoy, Christine Endicott, Laura Hipple (nee Bishop), Felicity Barber, and Rachel Carroll
(collectively, the “Plaintiffs”): '

(1)  hereby oppose Defendants® Motion for Summary Judgment and Memorandum in Support
Thereof (“Menio”, Dkt 100), and the Declarations submitted in Support Thercof, namely, Declaration of
Abraham 1. Souza (Dkt, 103, “Souza Decl.”), Declaration of Abby Seay Regarding Plaintiff Jance Hoy
(Dkt. 101-1, “Seay/Hoy Dec”), Declaration of Abby Seay Regarding Plaintiff Laura Bishop (Dkt. [0,
“Seay/Bishop Decl”), Declaration of Abby Seay Regarding Plaintiff Rachel Carroll (Dkt. 101-9,
“Seay/Carroll Decl.”), Declaration of Abby Seay Regarding Plaintiff Christine Endicott (Dkt. 102,
“Seay/EBndicott Decl.”), Declaration of Abby Seay Regarding Plaintiff Felicity Barber (Dkt. 102-12,
“Séay/Barbcr Decl.™), Declaration of Abby Seay Regarding Plaintiff Rachel Condry (Dkt. 102-21,
“Seay/Condry Decl”), Declaration of Janice Huckaby (Dkt. 105, “Huckaby Decl.”), Declaration of
Michele Nielsen (Dkt. 105-6, “Nielsen Decl.”), Declaration of Anthony Fusco (Dkt. 105-7, “Fusco
Decl.”), Affidavit of Christopher Butler (Dkt. 107, “Butler Aff."), aqd move the Court for an Order
DENYING Defendants’ Motion; and,

(2) hereby cross move for an Order GRANTING Plaintiffs Motion for Partial Summary
Judgment, granting final judgment in Plaintiffs’ favor on Counts [ through 11l and V-V, based on

findings that, from August 1, 2012 through the date of the Order,

(#) Defendants’ coverage for comprehensive lactation support and counseling (“CLS™)
violated the Patient Protection and Affordable Care Act ("ACA”);

{b) Defendants did not establish a provider network that included trained providers of CLS;
(c) Defendants did not provide access to in-network trained providers of CLS;

(d) Defendants were not permitted under the ACA to deny, or apply cost-sharing to, claims
submitted for CLS; and

(¢) Defendants did not timely and/or properly process the Plaintiffs’ claims for CLS;
and érdc'ring:

() that Defendants re-process the claims of the Plaintiffs as an in-network, no-cost
, L
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benefit;

(b) that Defendants reimburse Plaintiffs for their out-of-pocket expenses, in full, for alf
costs incurred, without application of any allowable amount, due to the bad faith,
conduct and policy with respect to CLS;

© that Defendants are permanently enjoined from (i) denying and (i} applying cost-
sharing to all claims submitted for CLS; and,

(d) other cquitable relief and damages that the Court deems proper and appropriate arising
from Defendants’ wrongful conduct,

This Opposition and Cross Motion rely upon this Nofice of Motion, the attached Plaintiffs’
Memorandum of Points and Authorities, the Declaration of Kimbetly Donaldson Smith and exhibits
thereto (“Pl, Ex. w:’), and the arguments of counsel at the hearing on the Parties’ Motions.

Dated: December 18, 2017 CHIMICLES & TIKELLIS LLP

By: /s/ Kimberly Donaldson Smith

Nicholas E. Chimicles (admitted pro hac vice}
Kimberly Donaldson Smith (admitted pro hac vice)
Stephanie E. Saunders (admitted pro hac vice)
361 W, Lancaster Avenue
Haverford, PA 19041
Phone: (610) 642-8500
Fax: 610-649-3633

- NEC@Chimicles.com
KMD@Chimicles.com
SES@Chimicles.com

" KRISTEN LAW SAGAFI, California Bar No, 222249
TYCKO & ZAVAREEI LLP
483 Ninth Street, Suite 200
Oakland, CA 94607
Phone: (510) 254-6308
Fax: (202) 973-0950
ksagafi@tzlegal.com

Mare A, Goldich (admitted pro hac vice)
Noah Axler (admitted pro hac vice)
AXLER GOLDICH LLC

1520 Locust Street

Suite 301

Philadelphia, PA 19102

Phone: (267) 534-7400

Fax: (267) 534-7407
mgoldich@axgolaw.com
naxlev@axgolaw.com
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James E. Miller (admitted pro hac vice)

Laurie Rubinow (to seek admission pro hac vice)
SHEPHERD, FINKELMAN, MILLER AND SHAH, LLP
65 Main Street

Chester, CT 06412

Phone: (860) 526-1100

Fax: (866) 300-7367

imiller@sfinslaw.com

lrubinow{@sfimslaw.com
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Counsel for Plaintiffs and the Proposed Classes
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1. ©~ INTRODUCTION

UHC's' Motion is based on hubris, not law or fact. It is reminiscent of the same “absurd”

arguments from UHC’s Motion to Dismiss, and Emprop‘er!y recasts this suit as once which asks the Court
to “s-ct[] the standard of care for lactation counseling and other healthcare services,” Memo at 2:12-14.
On the contrary, as the evidence Plaintiffs adduced through these proccedings? reveals, this case is about
a policy _knowingly employed by UHC that constitutes a systemic failure to meet the prcventi@ coverage
mandate for comprehensive lactation support and counseling (“CLS™) plainly mandated by the ACA. No
amount of revisionist history absolves UHC’s conduct and its failures, Therefore, Plaintiffs request that
the Court deny Defendants’ Motion and grant Plainti{fs summary judgment on Counts I-I1l and V-VL
“Comprehensive lactation support and counseling” is not limited in scoi;e, duration and
frequency. The ACA and HRSA guidelines are clear: CLS is comprehensive and for the duration of
breastfeeding. UHC nonctheless seeks to limit coverage to perfunctory education, and labels as
“diagnostic™ the most critical aspects of CLS, However, CLS must be provided over the period of time
following birth, when the mother initiates breastfeeding, to ensure that she is adequately supported in
breastfeeding and to avoid the premature cessation of breastfeeding if and when difficultics arise.

Equally fundamentally flawed is UHC’s position that pediatricians and obstetricians (OB/GYNs)
are all trained to provide CLS, despite the recognition and discussion within UHC that such position was
baseless. By taking that stance, UHC refused to establish any infrastructure for covering the benefit as
mandatecl,‘and used its unsupported stance as the basis to deny, or apply cost-sharing to, Plaintiffs’ and
members’ claims. UHC thereby c;:vi,sceratcd the very purpose of the benefit, which is to provide women
preventive care coverage for CLS from trained providers without cost-sharing to ensure the successful
initiation and maintenance of breastfeeding. In fact, it is admitted and undisputed that UHC’s policy is-to
mercly have in-network pediatricians and OB/GYNs while taking no furiher steps with respect to

identifying (internally or to members) in-network trained providers of CLS. UHC’s internal documents

'Defendants are compnsed of UnitedHealth Group Inc., UnitedHealthcare, Ine., UnitedHealtheare Insurance
Company, UnitedHealtheave Serviees, Ine. and UMR, Inc. (coEiectwely, “UHC” or“Def‘endants”)

2JHC's Motion is being considered before full discovery or class certification motion practice are completed.
UHC produced 145,365 pages of documents in November, deposed the Plaintiffs and deposed Plaintiffs’ four
experts, whose reports were delivered int October,

1
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and Plaintiffs’ experts itrefutably demonstrate that those providers are not all trained fo deliver CLS.,

Indeed, as recently as Janvary 2016,

(P Ex. 1, UHC_028002). Despite that and

repeated acknowledgments about UHC’s lack of a network of trained lactation consultants, UHC shifted
the burden and cost fo Plaintiffs. UHC’s policy conclusively establishes its liability to Plaintiffs.
Compounding UHC’s coverage failure was its conscious lack of transparency about CLS

coverage and the virtual absence of any in-network frained CLS providers. UHC has admitted that:

. Ex. 2, UHC 008061). Indeed, despite being well-aware that neither ifs
call center nor provider directory were useful to insureds seeking fo aceess in-network trained providers
of CLS, UHC persistently failed to address or resolve the members’ dilemma and coverage failure.
UHC’s lactation team knew that if the provider directory was fo be accurate and useful with respeet to

k providers as lactation consultants or specialists. However, making

CLS, it would ueed to identify n

a callous

RO :’ Pl Ex. 3, UHC 007982). These incontrovertible facts lead
invariably to the conclusion that UHC violated the ACA.

The record evidence, which includes UHC’s documents, Plaintiffs” documents and testimony, and
expert opiion and testimony, refutes the meager, self-serving and ambiguous assertions wmade by UHC.
Simply put, instead of complying with the ACA, UHC chose money over people, and chose not fo
.comply with its obligations under the ACA. This Cowt should deny Defendants’ Motion and grant

sununary judgiment in favor of Plaintiffs on Counts [-IIT and V-VL

|| PERTINENT LAW AND FACTS

A, The ACA’s Coyerage Mandate

UHC continwes to ignore the ACA and misstate fhe applicable faw and guidelines conceming the
scope of coverage, the nature of a trained provider, and cost-sharing. See Memo at 1:1-13, 2:5-21; 2:28-
4:4. Ms, Kristi Martin, who served at the Department of Health and Human Services kHHS) during the
implementation of the ACA, and coordinated the update of the Women’s Prévemive Serviges for the

Office of the Secretary at HHS during 2015 and 2016, rebutted the conclusory opinions of UHC’s

. .2
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proffered experts, See Pl. Ex. 4. Ms. Martin opined that UHC failed to comply with the ACA, the
applicable regulations and guidelines, and its experts fundamentally ignored the meaning of the word
Hcomprehensive.” PlL Ex. 4 at 4-9; Martin Tr. at 78:6-14, 82:19-8%:2, 97:3-22),

The ACA added Section 2713 to the PHS Act, requiring that: “(a) [plans and insurers] shall, at a
minimuin provide coverage for and shall nét impose any cost sha'ring‘1'equirements for (1} evidence-
.ba__sed items or services that have in effect .a rating of “A™ or *B” in the current [USPSTF]
recommendations; [and] (4) with respect to women, such additional preventive care and screenings not
described in paragraph (1) as provided for in comprehensive guidelines supported by [HRSAL”

The Departments of HHS, Labor, and the Treasury (the “Tri Departments”) were charged with
issuing regulations in several phases Emphmenting the ACA, including PHS Act Section 2713. (See
711910, 75 FR 41726 at 41728, Pl. Ex. 5). As the 7/19/10 Regulations note that the ACA expanded
coverage for preventive services (i) so that “access and ufilization of these services [}vmd{!] increase”,
(id. at 41730, Table I); and (ii) to address “underutilization of preventive services” duc to “market
fatlures” identified as “plans’ fack of Incentive to invest in these services” and “efiminate cost-sharing
reqitirements, thereby removing a barrier that could otherwise lead an individual to not obtuin such
seivices,” (Id. at 41731). UHC’s policy confliets with the mandate to “increase access and ulilization.”
(Id. at 41733); (See Pl. Ex. 26, M&rtin.'Tr. at 77:6-24, 29:6-15, 132:10-16; PL. Ex. 4, Martin Report at 15).

On Augusi 1, 2011, HRSA adopted and rcleased guidelines for women’s preventive services
based on recommendations of the independent Institute of Medicine (“IOM”, now known as The
National Academy of Medicine), which had conducted areview of seientific and medical evidence with

respect to effective preventive services o ensure women’s health and well-being. The review was

reported in “Clinieal Preventive Services for Women: Closing the Gaps." (PL. Ex. 8, “IOM Report”).

Notably, the [OM Report defined Preventive Health Services as "i;:eas::i‘es;ifzcl;zdiﬂg medications,
procedures, devices, tests, education and cotinsellng—shown fo improve well-belng, and/or decrease
the likelihood or delay the onset of a targeted disease or condition.” (id., page 3, emphasis added). In
addition, the IOM Report made the following pertinent points regarding CLS: |

e “The challenge is to ensure that the majority of mothers initiate breastfeeding and exclusively
breastfesd their children....” Id. at page 110, -

3
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s “Contrary to popular conception, breastfeeding appears to be a learned skill and the mother mus?
be supported fo be successful. Nevertheless, a large gap exists in the areq of prowdm.s'
discussing breastfeeding with patients prenatally and assisting with bt eqastfeeding issues
postntally ™ Id. at pages 110-111 (emphasis added),

Grounded on the foregoing, HRSA's 201 | Guidelines mandated CLS coverage as follows:

The [ACAL.Jielps make prevention affordable and accessible,.by requiring health plans fo
cover preventive services and by eliminating cost sharing for those services...Non-grandfathered
plans .. gene;a!!y are required fo provide coverage without cost sharing consistent with these
guldallncs in the first plan year (in the individual market, policy year) that begins on or after
August 1, 2012, ... Breastfeeding support, supplies, and counseling. Comprehensive lactation
support fmtl cmmsehng, by a trained provider during pregnancy and/or in the postpartum period,
and costs for renting breastfeeding equipment in conjunction with each birth.

(Pf. Ex. 10, emphasis added), > On December 20, 2016, HRSA confirmed the Guidelines for CLS, again
recommending comprehensive lactation support services (including counseling, education, and
breastfeeding equipment and supplies) during the antenatal, perinatal, and the postpartum period to
ensute the successful initiation and maintenance of breastfeeding. (P Ex. 11.)!

Based on the Congressional mandate, the “{Tri] Departments [ ] released FAQs ...to provide
guidance related to the scope of coverage required under the recommendations and guidelines, including
coverage of ....breastfeeding and lactation counseling...If additional questions arise regarding the
application of the preventive scrvices coverage requirements, the Depariments may issue additional
subregulatory guidance,” (Pl Ex. 12, July 14, 2015 Final Regulation at 41320; see Eternal Word TV
Network, Inc. v. Sec’y of the US.HHS, 818 F.3d 1122, 1179 (11th Cir. 2016) (*When Congress enacted

3See also, the HHS Blueprint for Action, PL Ex. 9, at p. 3-4, 9, which “introduces a comprehensive framework”
to increase breastfecding rates, specifying that “all breastfecding mothers must have access to lactation
management support provided by fralned physicians, niwses, lactation specialists, peer counsclors and other
trained health care providers,..”, identifying that “varlons fevels of skill and training wmay be called for from
lactation consuitants or specialists to peer counselors” and recommends that “breastfeeding women have access
to comprehensive, up-to-date and culturally tallored lactation services provided by trained physicians, nurses,
iaciatlon consultants and nulritionists/dieticians.” /4, at 14, 16, 19 (emphasis added).

IAlso instructive is the 2008 USPSTF recominendation on breastfeeding (Pl. Ex. 6), which stated that
breastfeeding support includes “interventions...after birth to promote and support breastfeeding’™ and “Professional |
support” which “can include providing information about the benefits of breastfeeding, psychological support [ ]
and direct support during breastfeeding observations (helping with the positioning of the infant and observing
latching). Professional support may be delivered during pregnancy, the hospital stay, the postpartum period, or at
multiple stages. It may be conducted in an office setting, in the hospital, through home visiis, through telephone
support, or any combination of these. Sessions generally last from 15 to 45 minutes, although some programs have
used shorter or longer sessions, Most successful interventions include multiple sessions and are delivered at more
than 1 pomt in time.” On Qctober 25; 2016 USPSTF updated its 2008 recommendation and statéd that “[t]he scope
of the review and type of interventions recommended did hot change [from 20081 (1, Bx. 7

4
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the ACA it ceded broad authority to {the Tri-Departments, the] three Executive-branch administrative
agencies to promulgate rules governing the availability of women's preventive health services in
employer-sponsored heaith plans.”)). The 2/20/2015 FAQs, Part X1I (Pl. Ex. 13) confirm the benefit
scope as established in2011 as “Comprehensive” and as based on the 201 1 HRSA guidelines.

Q18: The [2008] USPSTF already recommends breastfeeding counseling, Why is this
part of the HRSA Guidelines? Under the topic of “Bréastfecding Counseling” the USPSTF
recoramends  interventions duving pregnancy and after birth to promote and support
breastfeeding. The HRSA Guidelines specifically incorporate comprehensive prenatal and
postnatal lactation support, counsefing, and equipment rental. (Jd, emphasis added.)

The 10/23/2015 FAQs, Part XXIX (Pl. Ex. 14) also supports Plaintiffs’ position that insurers must
ideﬁtify the network CLS providers: “Q1: Are plans and issuers required to provide a list of the lactation
counseling providers within the network? Yes.” (Pl Ex, 26, Martin Tr, at 160:26-163:5).

Finally, the Tri-Department’s February 20, 2013 FAQ Part XII, Q3 (Pl Ex. 13), which discusses
cost-sharing under Scction 2713, is also supportive of Plaintiffs’ position. It states that “if a plan or issuer
does not have in its network a provider who can provide the particular service, then the plan or issuer
must cover the item or service when performed by an out-of-network provider and not impose cost-
sharing with respect to the item or service,” The 10/23/2015 FAQ Part XXIX, Q2 (Pl Ex.it&}, specifically
restates FAQ Q3 and confirms that imposing cost-sharing on iﬁsureds is “premised on enrollees being
able to access the required preventive services from in-network providers” (See Pl. Ex. 4, Martin
Report at 10-11; P1. Ex. 29, Martin TT. at 133:20-136-14).

Accordingly, Plaintiffs’ positions are grounded in the ACA. The positions do not, as UHC
contends (Memo at 2:9-21), go beyond the ACA’s plain language or to matters beyond the Court’s

purview, In contrast, UHC’s policy on CLS coverage is fundamentally at odds with the foregoing.’

B, UHC Established and Followed a Policy to Avoid The Mandated Coverage
Beginning in 2011 and continuing through 2017, UHC repeatedly refused to establish the

infrastructure and policies required to administer and provide insureds with CLS coverage as mandated.

% Contrary to UHC’s posturing (Memo at 2:5-21), Plaintiffs’ ¢laims do not evoke improper judicial tampering,
Plaintiffs have asserted that the ACA coverage mandate is clear and UHC violated it. Federal Courts, including the
United States Supreme Court, have had numerous occasions fo and have Interpreted the ACA and ACA
comp!mncc See e.g., King v. Burwell, 135 8. Ct. 2480, 2495-96, 192 L. id. 2d 483 (2015) (adopting a readmg of
the ACA in line with Congress’s aim to “improve health { insurance markets, not to destroy them™),

3
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UHC recognized

(PL. Ex. 15, UHC_020548-49). Yet, UHC

UHC’s Memo confirms that wrong-headed

strawman approach fo coverage, summarized as: UHC has in-network pediatrici

if can deny benefits or

19, UHC_059263). UHC |

UHC_059262).° Evidencing its further failure of coverage - for CLS, |

§ This position is particulasly vexing given (i) UHC’ e
CLS (Pl Ex. I, UHC 028002). (i) the long-standing body of research supporting
inadequacy of > by pediatricians and OB/GYNs (see Section ILA), and (iii) UH

6
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compaonent of Plaintiffs’ claims

The ensuwing emails

(Pl Ex. 29,

(Pl. Ex. 30, UHC_109546)

(Pl. Ex. 33, UHC_112157)

Among the other questions raised were:

(P1. Ex. 22, UHC_056772, 56774, emphasis added).

Lactation consulfanis were the subject o . It is rather

UHC 101627, se
in-network, UHC

7
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shocking that two years after CLS coverage was to have begun, B

(Pl. Ex, 23, UHC_011660-62, and

PL. Ex. 24, UHC_008061). Such key items were discussed as foﬂow_s:

(d., emphasis added)). Following up on the question about

| (PL. Ex. 25, UHC_007992, emphasis added).

Notes from

d (PL Ex. 34, UHC_110054-56). Yet, UHC recommended:

that same day,

8
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(Pl Ex. 35, UHC_008004, emphasis added),

I (Pl Ex. 25, UHC_007982). In

other words, S Po : non-compliant with the ACA. Not only was UHC

{#d., emphasis

9
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Pl Ex. 30, UHC_109546 (emphasis added) B the Catch 22 inberent with UHC’s

policy,

7 impact on members: the continued lack of CLS coverage, the lack of access to

l| the fallacy of UHC’s policy, and the

non-existent infrastructure to administer ACA-compliant coverage for CLS.

Evidencing the lack of resolution on this issue, the problems and discussions conlinued in 2015

and 2(}16:

(Pl. Ex. 37, UHC_042394, emphasis added). In an exchange of emails that followed

(PL. Ex. 40, UHC_052645, emphasis in original).

(Id.}y One

¥ UHC's production included

10
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| {Id.) Thus, in sum, afte

The policy

The foregoing

with the ACA, and

Il

46.
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OI. ARGUMENT ‘
A. t}_HC"s CLS Coverage Did Not Comply With the ACA

UHC's Motion does not demonstrate an entitlement to summary judgment on Counts I -VI,
which are premised on the ACA. (Memo at 17:22-21). Rather, UHC’s documents (discussed supra) and
Plaintiffs’ evidence demonstrate Plaintiffs' entitlement to summary judginent on Counts I and V-V
because UHC’s CLS coverage did not comply.with the ACA.

1. UHC’s Policy Ou CLS Providers and Identification of the Providers Is Not ACA
Compliant

UHC contends that “all of the Plaintiffs had access to UHC’s networks, which include tens of
thousands of pediatricians, OB/GYNSs, and other providers who have received fraining in the ACA-
mandated preventive service” (Memo at 7:7-25), and, therefore, it complied with the ACA because its-
network includes pediatricians and obstetricians (Memo at 1:16-22, 6-7, 19:4-20).

That argument contradicts the ACA’s regulatory framework and requirements, discussed supra,
mandating that CLS coverage is to be: available to wowmen at every phase of the breastfeeding continuum
(from the prenatal period to the end of breastfeeding); inclusive as to the scope of lactation services: and

received fiom a trained lactation provider. That contention also is belied by the evidence, It is

contraclicted by UHC’s

supra). UHC’s contention also is contradieted by the Plaintiffs’ experiences with their physicians, which

experiences demonstrate that CLS was not available from such providers,'®

7:10-59:2). |g T S
(Souza ¢cl., Group EX. G

. 12 .
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Furthermore, UHC’s contentions are based on factually unsupported and refuted expert testimony.

(Memo at 1, 6:25-7:25, 19:5-20). Drs. Lee, Cooper and _’Ivi__i_]ier all generally opine that '.

See Souza Decl., Ex. G-0 (Cooper), Ex. G-10 (Lee), Ex. G-8 (Miller). Those opinions

are directly at odds with UHC’s statements, including UHC’s medical officer’s statement, that
pediatriciaus and OB/GYNs are not necessarily trained providers of CLS. (Section IL.B.; supra.) Further,
Plaintiffs’ experts have authoritatively refuted the opinious. Dr. Morton, a pediatrician, Clinical Professor
of Pediatrics, Fmerita, Stanford Medical Center; former Director of the Breastfeeding Medicine Program
at Stanford University; an exeentive board member of the American Academy of Pediatrics’ (“AAP™)
Section on Breastfeeding; a Fellow of the Academy of Breastfeeding Medicine (“ABM”); and a designer

and implementer of breastfeeding systems, policies and educational eurriculums, opines that:

e Drs. Cooper, Lée and Miller fundamentally misunderstand the scope of care necessary fo provide
CLS; it requires education and clinical training more advanced than the limited exposure to
lactation that is provided through medical or nursing school corriculums and residency programs,

o Although some pediatricians or OB/GYNs may provide CLS, it is by no means the norm, the
availability of CLS from OB/GYNs or pediatricians is inconsistent and sporadic at best, it is
impractical and wurealistic to expect mothers fo be able to determine which OB/GYNs,
pediatricians or other primary care providers iu their health plan’s network are providing CLS as a
covered benefit, and such policy ignores many practical aspects of a physicians practice, including,
among other things, that care is limited to established patients, and availability of appointments for
new patients typically require lengthy wait times.

(Souza Decl, Ex. G-12, Morton Report at 11-20; PL Ex. 58, Tr. at 63:11-17, 83:21-84:21). Dr.
Chefwynd, a PhD., MPH, BSN, RN, and IBCLC, a medical researcher specializing in human lactation
and integration of lactation services into the healtheare system, and a former director of Matemal and
Child Health, opines that specific training in lactation is essential for adequate provision of care ds a
irained provider of CLS. (Pl Ex. 51, Chétwwd Report at 7-20; P, Ex, 52, Tr. at 104:23-107:9, 107:23-
109:14). Furthemzoi‘ﬂ, Dr. Meek, an MD, MS, RD, FAAP, FABM, IBCLC ;;ediatxicimi, educator and

researcher with clinical inferests that include infant and pediatric nufrition, lactation and breastfeeding

sharing co-mswrance for these services, (e decl,, Group EX, G-14 at PL,_CE000200-01.)
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support; a pediatric resident and medical student educator; the current Chair of the AAP's Section on
Breastfeeding; Past-Chair of the United States Breastféec!ing Conunitfeé; Past President of the ABM; a
Fellow of the AAP and the ABM; and the ABM Cowrse Director for “What Every Physician Needs to
Know about Breastfeeding,” opines it is unsupportable to opine that most if not all pediatricians and
OB/GYNs can provide CLS. (Souza Decl., Ex. G-13, Meek Report at 13-26; PL. Ex. 53, Meek Tr. at
58:14-59:12, 59.22-60:11). Fran_kly, Plaintiffs’ experts’ opinions should not ber a surprise to UHC, as

| confim Plaintiffs’ experts’ positions.
In addition, UHC’s other “evidence” is similarly unsupported and unpersuasive:

(1) The Nielsen Decl. (414-20) lists a total of 17 purported hospitals, medical centers, pediatricians
and OB/GYNs which provide lactation services. The Nielsenn Decl. does not attest to it, but it
appears that UHC relies on it as evidence of UHC’s purported trained provider network.

(2) The Fusco Decl, only cites to the purported number (in the hundreds and thousands) of
pediatricians and OB/GYNs within 30 miles of Plaintiffs’ zip codes. Citing to all network
pediatricians and OB/GYNs does not equate to identifying network providers for covered CLS. Y

(3) The Butler Aff. attaches archived webpages of the providers listed in the Nielsen Decl, which
webpages purport to show thai such providers are lactation consultanis.

UHC offers no more than it did in its Motion to Dismiss, In contrast, Plaintiffs offer UHC’s
nd Plaintiffs’ evidence which conclusively belie UHC’s ai‘guments and demonstrate
that its policy and conduet were not ACA compliant. The Nielsen, Fusco and Butler submissions do not|

demonstrate trained netwotk providers of CLS were Varvaiia'ble to the Plaintiffs. UHC’s argument equates

to the same futile B

[l (PL. Ex. 32, UHC_114402-06; see Section ILB.)

Relying on the Nielsen Decl., UHC also c¢laims that four of the Plaintiffs “had at least one in-

HyHes argument is inconsistent with its definition of Network, whicl provides that: “A provider may enter
into an agreement to provide esly certain Covered Health Services, buf not all Covered Health Services....In this
case, the provider will be a Network provider for the Covered Health Services and products included in the
patticipation-agrecment, and a non-Network provider for other Covered Health services and products.” Seay/Hoy
Decl, Ex. A-1 at UHC_001011; Seay/Bishop Decl,, B-1 at UHC_002112; Seay/Endicott Decl, Ex. D-1 at
UHC 000790; Seay/Barber Decl., Ex. E-1 at UHC_i 001934; Seayi(:onday Decl,, Ex. F-1 at UHC_00220 (emphasis
added); Seay/Carroll Decl.. C-1 ar UHC_002305 ““Knowing which network a plowder belongs to will lelp a
Coveagd Person to determine how much he or she will need to pay for certain services,”).

14
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network ‘Lactation Specialist’ within thirty miles of their zip codes”, however, UHC’s cifed evidence
does not support that statement (Memo at 6:25-27.) Nielsen actually declares (J21) that UHC’s online
directory listed two (2) “Lactation Specialists” in 2015 and 2016: “Cheryl M. Dionkers, 795 El Camino
Real, Palo Alto, CA 94301 and “Maree E. Makins, 4050 Dublin Blvd., Dublin, CA 94568.”% Even
assuming that uncorroborated statement is true, the Nielsen Decl. cites to no other “Lactation Specialist”
within 30 miles of Glastonbury, Connecticut (Endicoﬂ);12 Fort Collins, Colorado (Carroﬂ);” Leander,
Texas (Bishop);N and Montgomery County, Pennsylvania (Hoy)."® Critically, the Nielsen Decl. does not
state, and there is no support to suggest, that the address listed for each lactation specialist was their place
of service.'® (See fn. 17). Bven if it was, Plaintiffs’ zip code scarch indicates that the distances between
San Francisco (Barber), Palo Alto and Dublin are 32.7 and 44 miles, respectively, and between Oakland
{Condry), Palo Alto and Dublin are 35.4 and 24.3 miles, respectively. (Pl Ex. 55). Additionally, UHC

makes no offer of proof, certainly not meeting its burden, that these two individuals were available

"2 UHC has not demonstrated that there was one available trained lactation provider within 30 mites of Endicott,
(Memo at 7:5-7.) When Endicott called UHC she was misleadingly told that “There is no coverage for services
billed by a lactation specialist,..Lactation specialists are generally an exclusion.” (P[. Ex. 54, UHC_002400-2405).
Moreover, UHC did not identify any in-network lactation specialist during the call (id.) and the Nielsen Decl. does
not assert that any lactation specialist within 30 miles of Endicott was In-network or listed on the on-line directory.

¥ UHC mischaracterizes Carroll’s testimony. Carroll searchéd UHC’s website for providers of CLS, but no
such providers were identified within a 100 mile radius of her home. (Pl Bx. 45 at 89:10-93:5; Souza Decl,, Ex, G-
16, Rog. Resp. 2(¢)). Although she focated The Youth Clinic through her independent research, when she
cantacted the practice she was told that lactation services were only available for gstablished patients, (Pl Ex. 45 at
80:10-91:12 (switching providers and an inifial office visit were prerequisites to geiting lactation services)).

" Bishop did not identify lactation providers even after thorough “lactation related searches” on UHC’s website
and contacting UHC. (Pl Ex. 48 at 54:15-24, 146:8-147:22; Souza Decl,, Ex, (i-17, Rog. Resp, 2(c)-(d)).

1% Hoy conducted an exhaustive search of UHC's website for CLS pr‘ovidcrs and the closest provider was located
over 30 miles away in Prineeton, NL (Pl. Ex. 47 at 124:8-24; PL. Ex, 59). When Hoy contacted UHC she was told
that she was not cligible for coverage because: (1) UHC limited lactation services to hospital-selting following
child birth; and (2) Moy's plan was silent on outpatient lactation services. (P, Ex. 47 at 33:4-19). When Hoy called
UHC again, she was informed that she would be covered at 60% for out-of-network lactation services. (/d. at 161:14 -
24). This information overtly discouraged Hoy from seeking coverage, and it was wrong.

' UHC did not produce any contracts it has with these providers to try to support the contention that they were
contracted in-network providers of CLS. Also, one is unable to re-creaie results from UHC’s on-line provider
portal search as of 2015 and/for 2016. Pla.int.iffs’ counsel undertook an investigation of these individualy and called
the phone contaet information for each secured by a recently accessed provider search of UHC's website (Pl. Ex.
60): (a) For Ms. Dronkers, one number was a cardiologist’s office in Dublin, the second was not in service, and the
third was to a pediatric department that did not work with Ms, Dronkers and could not find her in an internal
directory; (b) For Ms. Makins, the numbers connected fo a Dublin-based cardiologist, a nutrition and diabetes
department (which did not return the phone call), to the Palo Alto Medical Foundation in Sunnyvale where the
scheduling assistant did not know nor schedule for Ms, Makins, and to the nutrition department in Palo Allo
(which indicated that Ms, Makins was not with that depariment).
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pmvidgrs, even assuming they were located within 30 miles. UHC makes an important concession: “if in-
network providers are unavailable within thirty miles of members’ or insureds’ urban zip codes, members
and insureds may be eligible to receive the in-network level of benefits for out-of-network services,
including the ACA-mandated preventive services.” (Memo at 4:22-26.) These individuals were not
identified contemporaneously by UHC, and based on UHC’s policy discussed supra, would not have

been identified by the UHC Customer Car

Il center to Plaintiffs in response to inquiries for lactation

consultants (instead, 0 B e = e ). The Plaintiffy’
experiences confirm fliese facts. (See e.g., Ins. 12-16,) Accordingly, UHC does not establish that
Plaintiffs had available, trained in-network providers of CLS. In fact, what the evidence demonstates is
that UHC’s conduct overtly discouraged mothers from seeking CLS coverage and conflicts with the ACA
coverage mandate for CLS. —

UHC also argues that the ACA coverage mandate is somehow limited to “financial access”
(Memo at 2:22-25, 19-21). That is illogical and not supported by the ACA and HRSA mandates (supra
Section ILA), which do not state that coverage is limited to only what is necessary to “remove financial
barriers.” Also, what UHC misses is that inherent in an insurer’s financial responsibility with respect to
preventive care coverage, is the insured’s ability to access the insurance coverage for such preventive
care. In other words, assuming grgrendo that UHC can integject the term “financial access” as the
supposed “law”, the defermination of whether UHC gave insureds so-called “financial access” to
coverage for CLS evokes the same result. The rendering of “health insurance coverage” cannot be
accomplished if, for example, a patient cannot find the network provider or is subjected to cost-sharing
for preventive care when there is no frained network provider identified. UHC's conduct has directly
impaired Plaintiffs’ and UHC members’ financial access to CLS.,

Tellingly, UHC fought mightily in its Motion to Dismiss to discredit the “List” FAQ that
confirms the importance of a health insurer providing a readily available list and ideutiﬁcatiou of network

CLS providers‘,W Discovery, discussed supra, has now indisputably revealed that UHC’s attack on that

" UHC persists in its dismissive weatment of FAQ 29, the “List” FAQ. (Memo at 21). Plaintiffs’ expert Ms.
Martin (formerly with HHS, of the Tri-Departments) opined that FAQ 29, Q1. confums the issuer requirement (o
provide a list of lactation counseling providers to insureds, and responds to the FAQ with an unequivocal “Yes.”
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FAQ was a litigation strategy aimed at avoiding the Court being informed that, in as eatly as

| (Pl Ex. 15, UHC_020548-49), and that

beginning in

UHC’s assertion that the Plaintiffs could have coordinated the care to access a non-Network

provider with their physician or secured some type of exception (or “gap"” exception), is fantasy in light
of its non-discloswre policy. (See Memo at 4-5, 6:4-9.) The plan provision cited by UHC states: “if
[UHC] confirmfs] that care is not available from a Network provider, we will work with you...” As
discussed supra, UHC explicitly took the position that care is available from any pediatrician and

OB/GYN, thereby rendering UHC’s suggestion of coordination or the application of a gap exception

futile. The baselessne.sswqfr UHC’s coordination point is confirmed by thi

i "% p|. Ex. 22, UHC 056770, 056772, 056774 (emphasis added.) Furthermore,
and importantly, even when a Plaintiff tried to coordinate coverage from an out of network provider, cost
sharing was applied; therefore, UHC was not, even under coordination, covering CLS as in-network, no

cost preventive service.'’

{Pl. Ex. 26, Tr. at 160:22-163:5.) Inn any event, int light of UHC’

(stipra Section 11.B), UHCs Jitigation position 15 unpérsuasive and does not entitle it to summary judgmen
When Hoy contacted UHC to inquire about CLS she was told that “she would not be able to get a GAP [sic]'
and she was instructed “to speak with the pediatrician, ber doctor or hospital to see who they suggest and bill under
their INN tax ID#." (PL Ex.56, UHC_000888). In a subsequent call to UHC about the denied claims Hoy wag
mfomled that she should ave requested a gap exception, (Sonza Decl, Ex. G-7 at 5:3-8:11),
¥ In an attempt to coordinate in-network benefits for CLS, Bishop contactn.d UHC and was instiucted to fax a

referral request. (PL. Bx. 57, UHC 002044), In advance of the lactation consultation, Bishop®

ecl.,

evidence that UHC lssued A response ¢ lo elther UHC $ now profftrcd L‘(CHSLS are
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Plus, UHC’s policy must be viewed in the context of a lactating mother and the thne constraints
associated with the continuation of Lreastfeeding. In a wniverse of the hundreds and thousands of
potential providers proffered by UHC, it could take weeks to potentially identify any trained provider of
CLS from UHC’s network, and by then, breastfeeding would have been thwarted. As a practical matter, |.
(rying to apply UHC’s policy that insureds must hunt down who from the hundreds of pediatricians and
OB/GYNs are the purported trained CLS providers demonstrates the absurdity of the policy.?

Ultimately, UHC denied clainis and applied cost-sharing based on this illusory coverage. That
action is not ACA compliant. (See FAQ Q2, “while nothing in the preventive services requirements
...Tequires a...issuer thaf has a network of providers to provide benefits for preventive services provided

out-of-netwoik, these requirements are premised on enrollees being able ro decess the required

preveufive_services from in-neﬁvark providers.”) Tt is unndisputed that (1) UHC’s pediatricians and

identify those that offered outpatient lactation services, (c) know if the program is tied with or requires a refesral

OB/GYNs were not identifiable as lactation specialists {or as providers of CLS by any nomenclature) by
members (or even by UHC itself), (2) that UHC’s customer call center gave insureds wrong, inconsistent

and incomplete information,

Section ILB supra), (3) UHC had no public list of irained CLS network providers and (4) UHC’s online
provider “list” purportedly showed only 2 Lactation Specialists, per the Nielsen Deel. at §21.

The Plaintiffs’ plans were requited to include CLS coverage as set forth in the ACA and HRSA's
guidelines, Although told to access in-network provider information through UHC’s websife and

customer care center® to secure such coverage, the fate of each Plaintiff’s search, coverage and claims

itrelevant and UHC's conduct of denying the claim (Seay/Bishop Decl., Ex. B-4) demonstrate the futility of the
comdmanon process that UHC now says the Plaintiffs could have used. (Memo at 14:11-22.)

20 For example: unless a patient gave birth in one of the identified hospitals or facilities, insureds would have to:
(a) obtain a list of network hospitals, (b) search through websites and/or call all hospnals ifn network to attempt to

from a physician and thus direct the search / call accordingly, (d) ask ¢ach hospital if the lactarion facility and each
individual consultant is in-network with UHC (o provide CLS, then (g) confinn the network status with UHC, For
Pediatricians OB/GYNS, the laborions process would be similar.

M See e.g., Seay/Hoy Decl, Ex. A-1 at UHC_000908 (“...www.myuhc com, UnitedHealthcare's consumer
website, contains a directory of health care professionals and facilities in UnitedHealthcare's Network, While
Network status may change from tine fo time, www.myuhc.com has the most curent sowee of Network
information. Use www.myuhc.com to search for Physicians available in your Plan. . .To verify a provider’s status
oOF request a prov;der directory, you can call UnitedHealtheare at the toll-free nomber on your ID card or fog onto
www.mytthe.com.™). Substantially similar references appear in cach Plaintiff's Benefit Booklet, “You can vmfy
the provider's status by calling Customer Care. A directory of providers is available online at www.myuhe.com or

i3

T PLAMNIIFFS  MEMORANDUM IN OPPOSITION TO DEFENDANTS MOTION FOR SUMMARY JUDGMENT, AND IN SUPPORT OF
PLAINTIFFS' NOTICE OF CROSS-MOTION AND CROSS.MOTION FOR PARTIAL SUMMARY JUDGMENT




L~ - R T < W -

Case 3:17-cv-00183-VC Document 117 Filed 12/18/17 Page 27 of 382

adjudication was in the hands of UHC’s policy. In short, UHC's approach to coverage for CLS amounted
to no coverage at all. The Court, therefore, mast deny UHC’s Motion in full, and grant summary
judgment in Plaintiffs’ favor on Counts I-I1l, and V-VIL,
2. UHC’s Argument Abont The Narrow Scope of CLS is Unpersnasive.
UHC now contends that the scope of CLS is uarrow and attempts to distingnish between
preventive and diagnostic treatments for CLS. (Meme at 5-6, 18:6-19:3.) UHC’s argument is not
supported by the ACA and HRSA gunidelines (supra, Section ILA), UHC's own stated guidance to

providers in its Coverage Determination Guidelines (“CDG") or the Plainfiffs’ experiences. UHC's

current position also diréetly conflicts with its position in

(Pl. Ex. 54,

UHC_002400-2405, emphasis added).

UHC asserts that the CDG s;ippoﬂs its position because the CDG is instruetive fo the “public”
“about what codes need to be billed to obtain reimbursement for preventive services, including the ACA-
mnandated” CLS, (Memo at 5:10 - 6:9; Huckaby Decl, 5 and Exs. H-1-H-5.) The CDG sets forth the
procedure and diagnosis codes for CLS and provides that only one of fwo diagnosis codes, V24.1 or
739.1, is required for the following procedure codes - 99241.99245, 99341-99345, 99347&99350 — and
that no diagnosis code is required for procedure code $9443 (see e.g., id. at UHC 149674.) This section
of the CDG also cross-references to the “Wellness Examination section”, which lists the following
procedure codes for which no diagnosis code is required: G0402, G0438, G0439, G0445, S0610, S0612,
50613, 99381-99387, 99391-99397, 99401-99404, 99411-99412, 99461, (/d. at 149646.) Comparing

these codes to the codes submiited on behalf of the Plaintiffs reveals:
(1) Bishop, Condry, Endicott and Hoy's claims were submitted with the procedure code |8
second claim by Endicott was submitted with the procedure code 2 The CDG provides for
both these procedure codes: “[d]oes not have diagnosis code 1equuemenfs for preventive benefits

to apply.” (Jd.}
(2) Barber's ciaim was submitied with procedure code

by mllmg Customer Care at the telephone number on your ID card o request acopy.” See Seay/Condry Decl.. Ex.
F-1at UHC_000144; Seay/Endicott Decl, EX. D-1 at UHC_000694; Seay/Barber Decl., Ex. E-1 at UHC_001854;
Sx.ay/Carrofl Decl., Ex. C-1 at UHC_002303; Seay/Bishop Decl., Ex. B-1 at UHC_ 002149,
2 Sealeishop Decl. Ex. B-2; Seay/Condry Decl. Ex. F-2, Scanyud;con Decl. EX, D-2: Seay/Hoy Decl. Ex. A-2,
See Seay/Barber Decl., Exs. E-2, E-3.
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dtagnosns code is required for p1evennve beneﬁts to apply. (/4. at 149674.)

(3) Carxoll’s. 1 do not appear on the CDG, but, her claims

related to bmastf’eedmg specified in the
C‘DG Further, the procednre codes are specitied m the AMA Guide Swpporting Breasifeeding
and Lactation Primary Care - Pediatrician’s Guide lo Getting Paid, (PL. Ex. 62).

The claims with codes BER (Bishop, Coudry, Endicott, Hoy) were denied with the explanation — “This

is not a reimbursable service. There may be a more appropriate code that describes the service ..." (See

fnn, 24). Barber’s claims with the procedure code were denied with the explanation — “The plan
does nof cover non-medical service or personal items.” (See fo. 25), Carroll’s claims were processed, one,

as an ont-of-network claim, and the other was denied because the service was excluded from her health

plan. (See fn. 26). Notably, the claims for Barber, Carroll, Endicott and Hoy include the B

. Therefore, the CDG does not support UHC’s argument as fo its

treatment of the Plaintiffs’ claims. In reality, UHC did not deny the claims and apply cost-sharing due to

the diagnosis, but as

1. Ex. 22, UHC_056778).. UHC denied and applied cost-sharing to the Plaintiffs’ claims as a

result of its callous

Other aspects of the CDG also undennine UHC’s argument. For example, the CDG specifies that
for *a preventive service done that results in a therapentic service done at the same encounter and as an
integral part of the preventive service, the therapeutic service wonld still be considered a preventive
service”, (Huckaby Decl., Ex. H-1, UHC 149632}, In contrast to a screening that may be limited to a
single encowter, CLS is a series of encounters over months with a single goal to initiate and sustain
breastfeeding; each encounter is preventive and theyapeutic services or risk factor reductions necessary o

initiate or sustain breastfeeding are preventive*®

Hgee Scay!Canoil Decl., Ex. c2,
* Fuither, if UHC (albcli wrongly) had actually belicved or intended that there would be a namowing of

coverage for CLS, and “comprehensive™ lactation support was to be limited to certain diagnosis codes, UHC's
CDGs would have done that, as they did for many of the Preventive Care Services. (See e.g,, /d. at UHC_149651 -
3) (listing the diagnosis codes for Behavioral Counseling in Primary Care to Promote a Heallly Diet).

¥, UHC's and s experts’ retiance on the . Martin opined, ACA preventive
services are defined by HRSA, and the scientific evidence on which the USPSTF recomniendations and HRSA|
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Plaintiffs’ experts’ Qpiniorls_ also refute UHC’s position. Dr. Chetwynd opines that divect support
of mothers during breastfeeding includes counseling and interventions to support sustained breastfeeding
when hurdles occur, hurdles that UHC’s experts have, without suppott, labeled as “diagnostic.” (PL. Ex.
51, Reporl- at 20-24.) .Dr, Morton opines that CLS includes education, support, counseling and
interventions to enable a successful outcome of exclusive breastfeeding for a sustained period of time, to
address hurdles o sustained breastfeeding, all of which are critical for a successful outcome fo
breastfeeding. (Souza -Dccl., Ex. (G-12, Report at 5-11.) Ms, Martin opines that UHC and its experis
ighore the word comprehensive, and that their preventive screening analogies are not applicable when
discussing CLS. (P). Ex. 26, Repott at 4-11, PI, Ex. 26, Tr at 79:4-16, 79:20-81:1, 90:16-95:20.) Dr.
Meck opines that “interventions” specifically include addressing conditions that may impede successful
breastfeeding, including poor latch, maternal decreased milk production, severe maternal engorgement,
maternal nipple abrasion due to trauma from poor latch, and maternal nipple bleeding. (Souza Decl., Ex.
G-13, Report at 5-13; PL, Ex. 53, Meek Tr. 28:10-25).

UHC also wrongly contends that the “ACA and HRSA do not elaborate as to what coustitutes
‘[elomprehensive lactation support and counseling’ or specify the level of instruction that quaiiﬁes [la
provider as a ‘trained provider’ of such care”, and, therefore, wrongly concludes that it has discretion to
rely on “reasonable medical management techniques to determine the frequency, method, reatment, or
sciting for coverage.” (Memo at p, 3:14-23.) This is a red-herring. The ACA and HRSA duo state the
frequency, method, treatment {(i.e. comprehensive) and sefting for CLS, (See Section LAY Therefore,
UHC cannot hide its business decisions behind an argument that it applied Section 2713(a}(4) medical

management techniques. The application of such techniques is only permitied to the extent the {reatment

guidelines rely. (Pl. Bx. 4, Report at 16.) The controlling IOM Report defines “preventive health services” asl
“measures—including medications, procedures, devices, tests, education, and counseling—shown to improve well-
being and/or decrease the likelihood or delay the onset of a targeted disease or condition” {PL. Ex. 8, page 3), which
undercuts UHC’s position. Bven if the CDC definition applied - “Preventive care includes health services like
screenings, check-ups, and patient commseling that are used to prevent illnesses, disease, and other health problems,|
or to detect iflness al an carly stage when treatment is likely to work best” - it is consistent with Plaintiffs’ position|
(Souza Decl,, Ex, G-9, Cooper Report, Section IV),

" (See “Q18: The [2008] USPSTYT already recommends breastfeeding counseling, Why is this part of the
HRSA Guidelines? Under {he topic of “Breastfeeding Counseling” the USPSTF recommends inferventions during
pregnancy and after birih to promote and support breastfeeding, The HRSA Guidelines specificatly incorporaie
comprehénsive prenatal and postuatal lnctation support, eounseling, and equipment rental.” (PL Ex, 13, page 8)).
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is “not specified in the refevant recommendation or guideline,” and, even assuming the ACA and HRSA
guidelines did not specify the CLS treatment (which they do), Section 2713(8)(4) requires any applied
medical management to be based on “refevant clinical evidence” and on “established .,.!cchm‘que;v”,
Plainly, UHC’s afler-the-fact attempt to argue that CLS is Eii‘nited in scope to try to justify its treatiment of
Plaintiffs is belied by the cvidence. The Court, therefore, must deny UHC’s Motion in full, and grant
summary judgment in Plaintiffs’ favor on Counts I-111, and V-VL

B, Plaintiffs Did Not Receive A Full And Fair Review

UHC’s arguments do support summaryjudgmﬁent on Count I. Memo at 21:27-25. Rather, the facts
(taken from UHC’s documents discussed supra (standing alone), in addition to Plaintiffs’ evidence,
demonstrate Plaintiffs Condry, Hoy, Bishop, Endicott and Barber are entitled to summary judgment on
the issue that UHC’s conduct breached its “full and fair review” obligation under ERISA Section 503,
and its duty fo “administer plan benefits in strict accordance with the terms of the underlying plan
documents.” (Memo at 21-24.) Plaintiffs’ breach of fiduciary duty claim, based on UHC’s faiture to
“acdminister plan benecfits in strict accordance with the terms of the underlying plan documenis™ brought
under BRISA Section 502¢a)(3), also cannot be dismissed as a matter of law. /d, at 21-22, 25,

1. UHC Did Not Provide Plaintiffs With A Full And Fair Review

Aside from a general duty to disclose “where the inferests of the beneficiaries so require,” Acosta
v, Pac. Enterprises, 950 F.2d 611, 618 (9th Cir. 1991), ERISA Section 503 specifically requires that
participants and beneficiaries be informed in writing of the precise reasons for their claim denials and a
reasonable opportunity for a “full and fair review” of those denials. The rogulation promulgated under
ERISA Section 503 provides that “notification of adverse benefit determinations” must, jnter alia, “sot
forth, in a manner calculated to be understood by the cla-imantM(i) The specific reason or reasons for the
adverse determination; (ii) Reference to the spesific plan provision_sron which the determination is based,;
and (iii) A description of any additional material or information necessary for the claimant to perfect the
claim and an explanation of why such matertal or information is necessary.” 29 C.F.R. § 2560.503-

1{g) 1), codified as 29 C.E.R. § 2560-503-1(N(1} until 1/2001; (see 65 FR 70246-01 (11/21/2000)).* In

%% As the Ninth Circuit held 20 years ago;
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stt;“n, an “administrator does not do its duty under [ERISA] by saying merely ‘we are not persuaded® or
‘your evidence is insufficient[,]’ [n}or does it do its duty by claborating upon its negative answer with
meaningless mc.dicaf mumbo jumbo.”” Salomaa v. Honda Long Term Disabilit. Plan, 642 F.3d 666, 680
(9th Cir, 201 1), |

. First, UHC’s contention (Memo at 9) that it is not required to provide “full and fair review of
claims that are never submiited,” citing to service received by Condry on Match 19 and April 14, 2015, is
a red-herting, UHC does not dispute the fact that Condry did submit a claim for the services she received
on March 4, 2015, which is the claim at issue that was denied.? UHC’s contention, then, does not
watrant dismissal of any Plaintiff’s claims with respect to its failure to conduct a *full and fair review.”

Second, UHC asserts that its notices of adverse benefit determinations “permitted a sufficiently
clear understanding of the administrator’s position to permit effective review,” (Id. at 23-24.) With
respect to Condry, Hoy, and Bishop, UHC asserts that the notices’ terse explanations that “{t]here may be
a more appropriate CPT or HCPCS code that describes this service” or that “[tthe service code is not
separately reimbursable in this setting” satisfy the requirements of 29 C.F.R. § 2560.503-1(g)(1) and
UHC’s obligation to create a “meaningful dialogue”, as set forth in Booton and its progeny. They do not.

These “explanations” do not provide a “specific reason or reasons for the adverse determination™
in “a manner calculated to be understood” by Condry, Hoy, or Bishop, 1t is plainly unreasonable for UHC
to expect that its cryptic references to “service codes™ and “CPT or HCPCS codes” could be understood
by laypersons like Condry, Hoy, and Bishop. See Salomaa, 642 F.3d at 680 (“faolitag someone unfamiliar
with the medical terms with irrelevant medical mumbo jumbo violates the statutory duty to write a denia[l

*in a manner calculated to be understood by the claimant’™).*® Also, that assertion contradicts UHC’s

In simple English, what this regulation calls for is a meaningful dialogue between ERISA plan administrators
and their beneficiaries. If benefiis are denied in whole or in part, the reason for the denial iust be stated In
reasonably clear language, with specific reference ta the plan provisions that form the basis for the denial; if
the plan administrators believe that more information is needed to make a reasoned decision, they must ask
for it. There is nothing exlraordinary about this; it’s how civilized people communicate with each other
regarding important matters, )
Booton v, Lockheed Med. Ben. Plan, 110 F 3d 1461, 1463 (9th Cir, 1997).
? Naturally, Condry did not submit claims for the March 19 and April 14, 2015 services because such
submission would be futife after UHC denied her claim for the March 4, 2015 services. Seay/Condry Deel. Ex.F-3.
M (See Pl Bx, 48 (Bishop Tr.) at 118:13-119:7 (“1 don’t really understand what a CPT or HCPCS code is™); Pl
Ex. 47 (Hoy Tr.) at 192:11-193:12 (“1 have no familiarity with what these abbreviations are or [] diagnostic codes,
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(. Ex. 63, UHC_005339) that [§

UHC’s “explanations” also do not describe “additional material or information necessary for
{Condry, Hoy, and Bishop] to perfect [their] claims and an explanation of why such material or
information is necessary.” 29 C.F.R. § 2560.503-1(g)(1). Indeed, though UHC appears to imply that
Condry, Hoy, and Bishop should have “asked their providers for ‘more appropriate’ codes,” UHC's
“explanations” never expressly asked them to do so. Seay/Hoy Decl., Exs. A-8, A-9, A-13; Seay/Bishop
Decl.,, Ex. B-4; Seay/Condry Decl.,, Ex. F-3; see Booton, 110 F.3d at 1463 (“if the plan administrators
believe that more information is needed to make a reasoned decision, they must ask for it").”" As such, it
is irrelevant whether Hoy received any “wanings” from her provider regarding incorrect codes;* the
burden is on UHC to request additional information, not for Hoy and/;)r her provider to read Defendants’
minds. (Pl. Ex. 64, PL_JI000213-216). In swm, these “explanations” that Condry, Hoy, and Bishop’s
claims were denied on the basis of “service codes” and “CPT or HCPCS codes” fall far short of UHC’s
obligation fo engage in a “meaningful dialogue”,

The same is true for Barber and Endicott. In Barber’s instance, the “explanation” that the lactation
services she received are “non-medical service[s] or personal item{s]” is self-evidently Iudicrous,
provides no clarification as to how UHC reached that conclusion, and does not even offer any
suggestions as to other information that may support Barber's claim.®® (Seay/Barber Decl., Ex. E-6).
Similarly, UHC’s basis for initially denying Endicott’s claims was that it “asked the member for u.lore

information and didn't receive it in time,” (Seay/Endicott Decl., Ex. D-7), which directly conflicted with

{tgliat s language that is largely umn{elhalble tomeasa 3aypc150n“) Pl. Ex, 49 (Condyy Tx Jat 82:3. 83 18)
In contrast, & counselor for the tustees in Brogan v. Holland, 105 F.3d 158, 166 (4th Cir. 1997), which UHC
cites, “explained to {the claimant] that he was required to prove his stroke occurred during the course of his
employmeut" and “needed to submit additional documentary evidence” to suppm‘t his claim.,
% mdeed, the so-called “warnings™ to Hoy consisted-of a general explanation in the middle of a for, “Instructions
for Filing for Insurance Rennbursement", that “[o]ften fimes claims are denied because of incorrect diagnosis or
piaceduxe codes.” Pl EX. 63, PL_JH000032-33. UHC’s assertion that Hoy is supposed to distill that general

warnma to lier specific situation is absusd.
3 See Saffon v. Wells Fargo & Co, Long Term Disability Plan, 522 F.3d $63, 870 (9th Cir, 2008) (finding

benefits termination letter failed to establish a “meaningful dialogue™ with claimant where it “notes merely thai
{tihe medical information provided no longer provides evidence of disability that would prevent you ftom
petfonnmg your job or occupﬂtmn but does not explain why that is the case”).
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UHC’s letter previously sent to Endicott regarding her claims and instructing her that she did “not need to
respond or take any action at this time.” (Seay/Endicott Decl., Ex. D-7) (stated in bold, “For your
information only - no action required™). See Salomaa, 642 F.3d at 680 (an “administrator does not do
its duty under [ERISA] by saying merely ‘we are not persuaded’ or *your evidence is insufficient™).

Morcover, absent the receipt of “more information” pursuant to its claim determination, UHC
reprocessed Endicoit’s claims, albeit incorrectly, omly in response to the Connecticut Insurance
Department’s inquity, {Seay/Endicott Decl, Exs. D-8, D-9), See Saffon, 522 F.3d at 871 (citing
contradictory explanations for denying claim as an inadequacy).™

Third, UHC contends that there is no genuine factual dispute that it responded to Plaintiffs’
claims and appeals in a timely manner with the exception of Hoy, and in Hoy’s instance, any otror from
UHC’s failure to respond to her appeals was harmless, As a preliminary matter, though UHC represents
that only Endicott, Bishop, and Hoy submitted appeals, Barber also appesled her benefit denial. (Pl. Ex.
46 at 116:19-117:2, Pl Ex. 66, PL_FBQ00001-2; Seay/Barber Decl., Ex. E-7). In any event, UHC’s
contention that any delay in Ho;f’s situation was “harmless™ because the outcome would have been the
same is both untrue and {rrelevant. Fad UHC deigned to provide Hoy a substantive response that she
should obtain the “appropriate” codes from her provider to cure her elaims-—supposing that it was not a
mere pretext for UHC's denying her claims—then Hoy could have done so. Insiead, Hoy was left
ignorant of any recourse on her part and her claims were unpaid. Moreover, UHC’s failure to timely
respond, as required by ERISA, serves as a separate ground for relief: that the Court grant injunctive

relfef requiring UHC to comply with ERISA and to timely and substantively respond to appeals. See Wit

HUHC also cltes authorities that “substantial compliance” is sufficlent to satisfy their notice requirements,
(Memo at 23.) But those authorities only illustrate the inadequacies of UHC’s notices and their fathure fo cure those
inadequacies, As noted above, in Brogam, the initial denial letter was inadequate, but the defendanis cured those
inadequacies when a counselor explained to the claimant the precise reasons for the denial and the steps necessary
to perfect lils claim. See Brogan, 105 F.3d at 166. Likewise, in Donato v. Metre. Life Ins. Co., 19 F.3d 375, 382
(7th Cir, 1994), the defects with the initial notice were cured when the insurer subsequently provided its internal
review reports to the claimant, which did have the necessary information. Here, UHC offers no evidence, because
there is none, that it subsequently cured the inadeguacies of its initial notices. In Chuck v. Hewlalf Packard Co.,
455 F.3d 1026, 1032 (9th Cir. 2006), the Ninth Circuit found that even though “substantial compliance with thef]
requiremerits funder 29 C.E.R. § 2560.503-1(f)] . . . [but] HP came nowhere close to complying” because it only
“communicatefd] the specific reason for the denial,” and did not “meet the [pllan’s other obligations.” UHC does
not even satisfy the first requirement to communicate the “specific reason for the denial” in a “manner caleulated
to be understood by the claimant,”

25

PLATNTIFS' MEMORANDUNM 18 OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND 1N SUPTORT OF
PLAINTIFFS NOTICIE OF CROSS-MOTION AND CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT




R P N

_— e e
[YC R

13

Case 3:17-cv-00183-VC Document 117 Filed 12/18/17 Page 34 of 382

v. United Behavioral Health, 317 F.R.D. 106, 134 (N.D. Cal. 2016) (injunctive relief to change policies
applied to defendant’s administered plans).”®
2. Plaintiffs’ Claims Are Proper Under Both ERISA Section 302(a)(1)(B) and 501(a)(3)

UHC is not entitled to judgment on Count I with respect tD.ER__ISA section 502(a)(3) (Meino at
25;1-19). First, Plaintiffs’ claims encompass “both that they had been improperly denied béneﬁls and that
[UHC] [is] using an improper methodology in adjudicating claims.” Wi, 2014 WL 6626894, at *10
(citing Hill v. Blue Cross & Blue Shield of Mich., 409 F.3d 710, 718 (6th Cir. 2005)). The “latter remedy
may (or may not) exceed the 530;')6: of what is available under § 502(a)(1)(B)." /d. at *11.%

Second, UHC relies on Varity Corp. v. Howe, 516 U.S, (1996), Forsyth v. Humana, Inc., 114 F.3d
1467 (th Civ. 1997) and Harrow v. Prudential Ins. Co. of Am., 279 F.3d 244 (3d Cir, 2002), which
predate CIGNA Corp. v. Amara, 563 U.S. 421 (2011), which “changed the legal landscape by clearly
spelling out the possibility of an equitable remedy under ERISA for breaches of fiduciary obligations by
plan administrators.” Silva v. Meiro. Life Ins. Co., 762 F.3d 711, 722 (8th Cir, 2014). *While Amara did
not explicitly state that litigants may scek equitable remedies under § 1132¢a)(3) if § 1132(a)(1)(B)
provides adequate relief, Amara’s holding in effect does precisely thal.” Moyle v. Liberty Mut. Ret. Ben.
Plan, 823 F.3d 948, 960 (ch Cir, 2016). “Additionally, Amara makes it very clear that remedies such as
reformation, surcharge, cstoppel, and restitution are traditionally equitable remedies, and the fact that
they take a monctary form does not alter this classification.” Id (reversing summary judgment). So even
if ERISA Section 502(a)(1)(B) does provide an adequate remedy, it does not foreclose Plaintiffs’ ability

to assert breach of fiduciary claims under ERISA Section 502(a)(1)(B).

** In contrast, the plaintiffs in Elenburg v. Brockway, Ine., 763 F.2d 1091, 1093 (th Cir. 1985) and Hancock v,
Montgomery Ward fong Term Disability Tr., 787 F.2d 1302, 1303 (9th Cir. 1986) sought only o obtain individual
beneﬁls under their respectwe plans, rather than aiter the fiduclaries’ planwide policies.

¢ For example, in Hifl, the Sixth Circuil found that “an award of benefits to a particular Program participant
based an an improperly denied claim for emergeney-medical-treatment expenses will not change the fact thai
BCBSM is using an ailegedly {mproper methodolopy for handling all of the Program’s emergency-medical-
freatment claims,” and “[olnly injunctive relief of the type available under § 1132(=)(3) will provide the corﬁplete
relief sought by [pllaintiffs by requiring BCBSM to alter the manner in which it administers all the Program’s
claims for emergency-medical-treatment expenses, Likewise here, Plaintiffs’ individual recovery for theiy
improperly denied CLS claims “will not change the fact that {UHC] [uses] an alfegedly i improper methodology fot]
handling all of the {pians’} [CLS] claims®, which is precisely what the evidence demonstrates.
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3. The Evidence Refutes UH C’s Arguments on ERISA Co-Fiduciary and Non Fiduciary
Repeating the rejected legal arguments and grounds made in its motion to disiniss, UHC seeks
judgment on Count 111, asserting claims of co-fiduciary lability (i.e., that there are no facts establishing
any two UHC entities as co-fiduciaries of the same plan) and non-fiduciary lability (7.e. it is inapplicable
here). Compare Memo at 25-26 with ECF No. 48 at 16-18. This Court already rejected these arguments:

[T]his claim “is not confined to formal co-fiduciary liability under 29 US.C, § 1105(a) .. . It
encompasses the range of situations in which the co-fiduciary or non-fiduciary of a plan may be
liable for a breach of fiduciary duty — in this case, for failing to provide lactation couuseling
without cost sharing. . . This is consistent with the broad scope of potential ERISA Hability.

See Harrvis Trust & Sav. Bank v, Solomon Smith Barney, Iic., 530 U.S. 238, 239 (2000).
Now, UHC’s bald legal position is also contradicted by the evidence. First, all UHC’s non-

grandfathered plans were to operate under the same ACA mandate. Second, UHC's policy with respect to]

CLS eove;’ége was diseussed, established and addressed

“(see supra

Section 11.B). Accordingly, all Defendants were complicit in the fiduciary breaches of all the plans they
adwinistered. See Perez v. City Nat'l Corp,, 176 F. Supp. 3d 945, 949 (C.D. Cal. 2016) {“the City
National defendants are all jointly and severally liable by virtue of their relationship with one another,
and that each Defendant énabled the others to commit their fiduciary breaches”). In contrast, UHC
presents absolutely no evidence to support its argument, UHC relies solely on legal arguments that the

Court previously rejected.”’” Thus, UHC’s motion as to Count II should be denied.”

37 Conpare Memo, at 26 (citing Landwehr v. DuPree, 12 F.3d 726 (9th Cir. 1995); Mertens v, Hawitt Assocs..
508 U.S. 248 (1993); Renfio v, Unisys Corp., 671 F.3d 314 (3d Cir. 2011); Harris Trust, 530 U.S, 238) with UHC
Reply [ECF No. 61] (citing same authorities). As Plaintiffs previously explained, “to the extent that Ninth Circuit
case law previously limited the vniverse of § 502(a)(3) or § 502(a)(5) defendants to fiduciaries and parties in
interest {the Court is unconvinced it did so), the case law has been superseded by Havris Trust.” Opp. to UHC's
Mation to Dismiss {ECF No. 59, at 17-18) (quoting Selis v. Couturier, No, 2:08CV02732-RRB-GGH, 2009 WI,
1748724, at *4 *E.D. Cal. June 19, 2009)).

% See generally United States v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997) (“[u]nder the ‘law of the case’
doctring, ‘a cowt is geiterally precluded from reconsidering an issue that has alveady been decided by the same
court, or a higher court in the identical case,” unless 1) the fifst decision was clearly erroneons; 2) an infervening
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UHC’s approach to CLS coverage has been to utterly frustrate the insureds’ coverage for CLS

This issue did not just come to UHC s attennon foz the ﬁrst {mle wnth the ﬁlmg of the Actmu E

shifted the burden and cost to Plaintiffs and

members. As fiduciaries and contracting parties, UHC failed in its obligations as to coverage and to

convey complete, aceurate and timely information material to the insureds’ circumstances, The approach
that UHC chose, coupled with the wrongful shifting of costs, is contrary to the ACA mandates and
Defendants’ ERISA duties, and constifuted a failure of good faith and fair dealing. Accordingly, and for
the reasons set forth supra, the ERISA Plaintiffs seek summary judgment on Counts [ - IIL

C. Carrell Is Not Required to Exhaust Any UHC Internal Claims Procedure

UHC’s arguments do not demonstrate any entitiement to sunuary judgment on Counis IV, V and
VI with respect to Carroll. (Memo at 27.)" Due to UHC's policy on CLS coverage, Carroll was
unsuccessful in finding 'an available network provider (see fu. 14) using UHC's provider finder tools, and
ultimately received CLS from a trained lactation consultant. (Pl Ex. 45 at 89:10-93:5; Souza Decl, Ex.
G-16, Rog. Resp. 2(c)). Carvoll submitted her four CLS claims for reimbursement: the first one was
processed at the out-of-network level of benefits (Seay/Carroll beci., Ex. C-4), aud the three subsequent
elaims were denied on the basis that the “service is excluded by [her] health plan”. (Seay/Czin‘oli Decl.,

Ex. C-5; Pl. Ex. 61, PL_RAC000001). That infonnafion was false. When Carroll contacted UHC to

change in the law has ocenmed; 3) the evidence on remand is substantially different; 4) other clianged
circmnstances exist; or 5) a manifest injustice would otherwise result”).

¥ Regarding Count VI, UHC requests dismissal on the basis that the unjust curichment claim has no basis other
than the alleged breach of contract. (Memo at 30.) "[A] claim for unjust envichment may be pled in the altetnative
[and]... may b«. maintained despite the existénce of an express contract where there is evidence of fraud, bad faith,
or illegality.” Sherwin-Williams Co. v. JB Collision Servs., 2015 U8, Dist, LEXIS 86033, 13-14 (8.D. Cal. June 29,
2015)(citations omitted). Coutts recognize unjust enrichinent clainis as equitable altematives to breach of contract
claims, See McKinnon v. Dollar Thrifty Aute. Group, 2013 U.S, Dist. LEXIS 29095 (N.D. Cal, Mar. 4, 2013). Here,
based on the evidence adduced, UHC acted in bad faith, and Carroll is therefore entitled to restitution under an
unjust enrichment theory as an appropriate remedy.
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request information on submitting an appeal (Pl Ex. 18, UHC_003677) the representative instructed hB!;
to locate the form online, but she could not find it. (Pl Ex. 45 at 160:16-161:2). The futility of any
attempl by Carroll to go-through UHC's internal appeals procedure is conclusive. As noted in the case
relied on by UHC, Pepp-Zoiter v, Liberty Life Assurance Co., 2006 U.8. Dist. LEXIS 66445, at *§ (N.D,
Cal. Sep. 5, 2006), “[e]xhaustion,..is not an absolute requirement. For example, it can be dispensed with
when such an attempt would be futile.” Here, Carroll’s proceeding with an appeal through UHC's
internal claims procedures would have been futile becavse UTIC’s policy with respect to CLS was not
going to be changed by Carroll's appeal, the challenged policy (as evidenced by this procéeding) evokes
issues with respect to federal law and compliance wfth federal law, and UHC's internal, undisclosed
policy, all of which Carroll would not have been able to address pursuant to an appeal. inportantly, the
efforts of the other Plaintiffs who sought appeals, illustrate the futility of Emposing'an exhaustion
requirement on Carroll. 0 Thys, UHC's motion should be denied,

D, UHC Js Not Entitled To Judgment on Plaintiffs’ Diser unmatmn Claim

Repeating the previously rejected legal arguments made in its motion to dismiss, UHC contends
that Count 1V, asserting a violation of Section 1557 of the ACA, should be dismissed. See Memo at 27-
29 compared to ECF, No. 48, at 18-19; see the Complaiut, Dkt. at §]148-175, 221-239, setling forth the
legal bases for the Section 1557 claim.. Without offering or addressing their own evidence, UHC baldly
contends that Plaintiffs have not defined UHC’s “supposed policy” and its disparate impact. Memo at 30,
UHC’s arguments are wrong and UHC provides no grounds entitling it to summary judgment,

Through UHC’s policy (sse supra), Plaintiffs and all breastfeeding women have been uniquely,
specifically and knowingly excluded by UHC from participation in an-ACA mandated preventive health

benefit.!! UHC deemed (and apparently still does) it sufficient to direct breastfeeding women to hundreds

0 Qee e.g., Roche v. detna, he., 681 F. Appx 117, 125 (3d Cir. 2017) (futility of an appeal can be demonstrated
by the “existence of a fixed policy denying benefits™); Tex, Gen. Hosp., LP v. United HealthCare Servs., Civil
Action No, 3:15-CV-02096-M, 2016 U.S. Dist. LEXIS 84082, at ¥18 (N.D. Tex. June 28, 2016) (With respect to an
ERISA ¢laim, the Court held that exhaustion was futile “based on, either or both [of]: United’s failure to provide
meaningful access to adiministrative remedies and the futility of f‘urther efforts by Plaintiffs,”)

# Seetion 1557(a) pnowdes [Aln individual shall not, on the ground prohibited under . . | title IX. . . be
excluded from participation in, be denled the benefits of, or be subjected to discrimination una‘er, any health
program or activity...” The Final Rule implementing Section 1557 states that “OCR interprets Section 1557 as
authorizing a private right of action for claims of disparate impact discrimination on the basis of any of the criteria
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and thousands of pediatricians and OB/GYNs (without any clinical or informational support for such
position), while knowingly keeping from them the identity of any network lactation consultants. That
conduct has the specific and significant impact of denying all breastfeeding women members covered
benefits and subjecting them to discrimination, as unique to other members seeking the identity of in-
network providers in order to secure no-cost preventive care from network providers, UHC’s practice is
unlawful and discritinatory, and can be so hrespective of motivation or intent. See Raytheon Co. v.
Hernandez, 540 U 8. 44, 52-53 (2003); see also Ricci v, DeStefario, 557 U.S. 557, 578 (2009). However,
though, the evidence reveals that UHC's policy was intentionally crafted, with the knowing monetary,
mental and physical impact and burden that it put on breastfeeding women, to the firancial gain of UHC,

fach Plaintiff sought out covered benefits through UHC, yet, in an attempt to hide ifs
discriminatory practice, UHC has advanced a series of arguments that attempts fa impose responsibilities
on the Plaintiffs far beyond the rcsponsibilitiés of any individual covered by UHC health plans. UHC
accuses these women of “not trying hard enough® to identify an in-network provider when UHC
knowiﬁély goncealed the lack of, and its failwe to identify, network trained providers, in order to cost-
shift to Plaintiffs and even deter members from secking coverage for CLS. UHC's conduct has caused a
significant disparate impact on breastfeeding women, a protected class. See Lewis v. derospace Cmiy.
Credit Union, 114 E.3d 745, 750 (8th Civ, 1997); Goinez v. Quicken Loans, Inc., 629 Fed. Appx 799, 802
(Sth Cir, 2015) (same). UHC is not entitled to summary judgment on Count 1V,
IV. CONCLUSION

Plaintiffs respectfully request that the Court deny UHC’s Motion in its entirety and grant
summary judgment for Plaintiffs on Counts I -l and V-VL. Plaintiffs request that the Court award other
cquitable relief and damages that the Court décms proper and appropriate arising from UHC’s conduet.

Dated: December |8, 2017 CHIMICLES & TIKELLIS LLP

By: 4/ Kimberly Donaldson Smith
Nicholas E. Chimicles (admitted pro hac vice)

enumerated in the legistation,” (45 CFR 92; 81 FR 31375), and Title [X prohibits discrimination on the basis of sex,
which “includes, but is not limited to, discrimination on the basis of pregnancy, false pregnancy, [ | or recovery
therefrom, childbicth or related medical conditions....” 42 U.8.C. § 18116(a) (incorporating Title IX by reference).
Lactation is a medical condition related {0 pregnancy and childbirth. (See SAC 1157.)
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