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(4) Severability
Having determined that the individual mandate exceeds Congress' power under the Commerce
Clause, and cannot be saved by application of the Necessary and Proper Clause, the next
question is whether it is severable from the remainder of the Act. In considering this issue, I note
that the defendants have acknowledged that the individual mandate and the Act's health
insurance reforms, including the guaranteed issue and community rating, will rise or fall together
as these reforms “cannot be severed from the [individual mandate].” See, e.g., Def. Opp. at 40.
As explained in my order on the motion to dismiss: “the defendants concede that [the individual
mandate] is absolutely necessary for the Act's insurance market reforms to work as intended. In
fact, they refer to it as an ‘essential’ part of the Act at least fourteen times in their motion to
dismiss.” Thus, the only question is whether the Act's other, non-health-insurance-related
provisions can stand independently or whether they, too, must fall with the individual mandate.
222324 Severability is a doctrine of judicial restraint, and the Supreme Court has applied and
reaffirmed that doctrine just this past year: “ ‘Generally speaking, when confronting a
constitutional flaw in a statute, [courts] try to limit the solution to the problem,’ severing any
‘problematic portions while leaving the remainder intact.’ ” Free Enterprise Fund v. Public Co.
Accounting Oversight Board, ––– U.S. ––––, 130 S.Ct. 3138, 3161, 177 L.Ed.2d 706 (2010)
(citation omitted) (emphasis added). Because the unconstitutionality of one provision of a
legislative scheme “does not necessarily defeat or affect the validity of its remaining provisions,”
the “normal rule” is that partial invalidation is proper. Id. (citations omitted) (emphasis added).
Where Congress has “enacted a statutory scheme for an obvious purpose, and where Congress
has included a series of provisions operating as incentives to achieve that purpose, the
invalidation of one of the incentives should not ordinarily cause Congress' overall intent to be
frustrated.” New York, supra, 505 U.S. at 186, 112 S.Ct. 2408 (emphasis added). As the
emphasized text shows, the foregoing is not a rigid and inflexible rule, but rather it is the general
standard that applies in the typical case. However, this is anything but the typical case.
25 The question of severability ultimately turns on the nature of the statute at issue. For example,
if Congress intended a given statute to be viewed as a bundle of separate legislative enactment or
a series of short laws, which for purposes of convenience and efficiency were arranged together
in a single legislative scheme, it is presumed that any provision declared unconstitutional can be
struck and severed without affecting the remainder of the statute. If, however, the statute is
viewed as a carefully-balanced and clockwork-like statutory arrangement comprised of pieces

that all work toward one primary legislative goal, and if that goal would be undermined if a
central part of the legislation is found to be unconstitutional, then severability is not appropriate.
As will be seen, the facts of this case lean heavily toward a *1300 finding that the Act is properly
viewed as the latter, and not the former.
26 The standard for determining whether an unconstitutional statutory provision can be severed
from the remainder of the statute is well-established, and it consists of a two-part test. First, after
finding the challenged provision unconstitutional, the court must determine if the other
provisions can function independently and remain “fully operative as a law.” See Free Enterprise
Fund, supra, 130 S.Ct. at 3161. In a statute that is approximately 2,700 pages long and has
several hundred sections—certain of which have only a remote and tangential connection to
health care—it stands to reason that some (perhaps even most) of the remaining provisions can
stand alone and function independently of the individual mandate. The defendants have
identified several provisions that they believe can function independently: the prohibition on
discrimination against providers who will not furnish assisted suicide services; an “Independence
at Home” project for chronically ill seniors; a special Medicare enrollment period for disabled
veterans; Medicare reimbursement for bone-marrow density tests; and provisions devised to
improve women's health, prevent abuse, and ameliorate dementia [Def. Opp. at 40], as well as
abstinence education and disease prevention [doc. 74 at 14]. And as was mentioned during oral
argument, there is little doubt that the provision in the Act requiring employers to provide a
“reasonable break time” and separate room for nursing mothers to go and express breast milk
[Act § 4207] can function without the individual mandate. Importantly, this provision and many
others are already in effect and functioning. However, the question is not whether these and the
myriad other provisions can function as a technical or practical matter; instead, the “more
relevant inquiry” is whether these provisions will comprise a statute that will function “in a
manner consistent with the intent of Congress.” See Alaska Airlines, Inc. v. Brock, 480 U.S. 678,
685, 107 S.Ct. 1476, 94 L.Ed.2d 661 (1987) (emphasis in original). Thus, the first step in the
severability analysis requires (at least to some extent) that I try to infer Congress' intent.
Although many of the remaining provisions, as just noted, can most likely function
independently of the individual mandate, there is nothing to indicate that they can do so in the
manner intended by Congress. The analysis at the second step of the severability test makes that
conclusion pretty clear.
27 At this second step, reviewing courts may look to “the statute's text or historical context” to
determine if Congress, had it been presented with a statute that did not contain the struck part,
would have preferred to have no statute at all. See Free Enterprise Fund, supra, 130 S.Ct. at
3161–62. “Unless it is evident that the Legislature would not have enacted those provisions
which are within its power, independently of that which is not, the invalid part may be dropped if
what is left is fully operative as a law.” See Alaska Airlines, Inc., supra, 480 U.S. at 684, 107
S.Ct. 1476. But once again, that presupposes that the provisions left over function in a manner
consistent with the main objective and purpose of the statute in the first place. Cf. New York,
supra, 505 U.S. at 187, 112 S.Ct. 2408 (unconstitutional provision held to be severable where the
remaining statute “still serves Congress' objective ” and the “purpose of the Act is not defeated
by the invalidation” of the unconstitutional provision) (emphasis added). While this inquiry “can
sometimes be ‘elusive’ ” [Free Enterprise Fund, supra, 130 S.Ct. at 3161], on the unique facts of
this particular case, the record seems to strongly indicate that Congress would not have passed
the Act in its present form if *1301 it had not included the individual mandate. This is because
the individual mandate was indisputably essential to what Congress was ultimately seeking to

accomplish. It was, in fact, the keystone or lynchpin of the entire health reform effort. After
looking at the “statute's text” (or, rather, its conspicuous lack of text) and the “historical record”
[see Free Enterprise Fund, supra, 130 S.Ct. at 3162], there are two specific facts that are
particularly telling in this respect.
28 First, the Act does not contain a “severability clause,” which is commonly included in
legislation to provide that if any part or provision is held invalid, then the rest of the statute will
not be affected. Although it is true that the absence of such a clause, in and of itself, “does not
raise a presumption against severability,” [New York, supra, 505 U.S. at 186, 112 S.Ct. 2408],
that is not the same thing as saying that its absence is irrelevant to the analysis. In INS v. Chadha,
462 U.S. 919, 103 S.Ct. 2764, 77 L.Ed.2d 317 (1983), for example, the Supreme Court
concluded that it did not have to embark on the “elusive inquiry” of whether Congress intended
the unconstitutional provision in that case to be severable from the rest of the statute because
Congress included a severability clause with language that was plain and unambiguous. See id. at
931–32, 103 S.Ct. 2764. And, in Alaska Airlines, Inc., supra, 480 U.S. at 686, 107 S.Ct. 1476,
the Court similarly held that the severability analysis is “eased” when there is a severability
clause in the statute, such that only “strong evidence” can overcome it. By necessary implication,
the evidence against severability need not be as strong to overcome the general presumption
when there is no such clause.
29 The lack of a severability clause in this case is significant because one had been included in
an earlier version of the Act, but it was removed in the bill that subsequently became law.
“Where Congress includes [particular] language in an earlier version of a bill but deletes it prior
to enactment, it may be presumed that the [omitted provision] was not intended.” Russello v.
United States, 464 U.S. 16, 23–24, 104 S.Ct. 296, 78 L.Ed.2d 17 (1983). In other words, the
severability clause was intentionally left out of the Act. The absence of a severability clause is
further significant because the individual mandate was controversial all during the progress of
the legislation and Congress was undoubtedly well aware that legal challenges were coming.
Indeed, as noted earlier, even before the Act became law, several states had passed statutes
declaring the individual mandate unconstitutional and purporting to exempt their residents from
it; and Congress' own attorneys in the CRS had basically advised that the challenges might well
have legal merit as it was “unclear” if the individual mandate had “solid constitutional
foundation.” See CRS Analysis, supra, at 3. In light of the foregoing, Congress' failure to include
a severability clause in the Act (or, more accurately, its decision to not include one that had been
included earlier) can be viewed as strong evidence that Congress recognized the Act could not
operate as intended without the individual mandate.
Moreover, the defendants have conceded that the Act's health insurance reforms cannot survive
without the individual mandate, which is extremely significant because the various insurance
provisions, in turn, are the very heart of the Act itself. The health insurance reform provisions
were cited repeatedly during the health care debate, and they were instrumental in passing the
Act. In speech after speech President Obama emphasized that the legislative goal was “health
insurance reform” and stressed how important it was that Congress fundamentally reform how
health insurance companies do business, *1302 and “protect every American from the worst
practices of the insurance industry.” See, for example, Remarks of President Obama, The State of
the Union, delivered Jan. 27, 2009. Meanwhile, the Act's supporters in the Senate and House
similarly spoke repeatedly and often of the legislative efforts as being the means to
comprehensively reform the health insurance industry.

To be sure, the words “protection” and “affordable” in the title of the Act itself are inextricably
tied to the health insurance reform provisions (and the individual mandate in particular), as the
defendants have emphasized throughout the course of this litigation. See, e.g., Def. Mem. at 1
(“Focusing on insurance industry practices that prevented millions of Americans from obtaining
affordable insurance, the Act bars insurers from denying coverage to those with pre-existing
conditions or from charging discriminatory premiums on the basis of medical history. Congress
recognized that these reforms of insurance industry practices were required to protect consumers
...”) (emphasis added); Reply in Support of Defendants' Motion to Dismiss, filed August 27,
2010 (doc. 74), at 21 (stating that the individual mandate “is necessary for Congress's insurance
reforms to work”; that “those provisions protect millions of Americans”; and that “Congress
plainly regarded their protection as a core objective of the Act”) (emphasis added). The
defendants have further identified and highlighted the essential role that the individual mandate
played in the overall regulatory reform of the interstate health care and health insurance markets:
[T]he [individual mandate] is essential to the Act's comprehensive scheme to ensure that health
insurance coverage is available and affordable. In addition to regulating industry underwriting
practices, the Act promotes availability and affordability through (a) “health benefit exchanges”
that enable individuals and small businesses to obtain competitive prices for health insurance; (b)
financial incentives for employers to offer expanded insurance coverage, (c) tax credits to lowincome and middle-income individuals and families, and (d) extension of Medicaid to additional
low-income individuals. The [individual mandate] works in tandem with these and other
reforms. ...
Congress thus found that failure to regulate the decision to forgo insurance ... would undermine
the “comprehensive regulatory regime” in the Act....
[The individual mandate] is essential to Congress's overall regulatory reform of the interstate
health care and health insurance markets ... is “essential” to achieving key reforms of the
interstate health insurance market ... [and is] *1303 necessary to make the other regulations in
the Act effective.
Memorandum in Support of Defendants' Motion to Dismiss, filed June 17, 2010 (doc. 56–1), at
46–48 (emphasis added).
Congress has also acknowledged in the Act itself that the individual mandate is absolutely
“essential” to the Act's overarching goal of expanding the availability of affordable health
insurance coverage and protecting individuals with pre-existing medical conditions:
[I]f there were no [individual mandate], many individuals would wait to purchase health
insurance until they needed care ... The [individual mandate] is essential to creating effective
health insurance markets in which improved health insurance products that are guaranteed issue
and do not exclude coverage of pre-existing conditions can be sold.
Act § 1501(a)(2)(I) (emphasis added).
In other words, the individual mandate is indisputably necessary to the Act's insurance market
reforms, which are, in turn, indisputably necessary to the purpose of the Act. This is obviously a
very different situation than in Alaska Airlines, Inc., supra, 480 U.S. at 694 n. 18 and 696, 107
S.Ct. 1476 (unconstitutional provision severed from rest of statute where the provision was
“uncontroversial,” and the debate on the final bill demonstrated its “relative unimportance”), and
is more in line with the situation alluded to in New York, supra, 505 U.S. at 187, 112 S.Ct. 2408
(suggesting by implication that the entire legislation should be struck when “the purpose of the
Act is ... defeated by the invalidation” of one of its provisions).

30 In weighing the Act's provisions and attempting to discern legislative intent and purpose, I
have kept in mind the rationale underlying the severability doctrine, which the Supreme Court
has described as follows:
Three interrelated principles inform our approach to remedies. First, we try not to nullify more of
a legislature's work than is necessary, for we know that a ruling of unconstitutionality frustrates
the intent of the elected representatives of the people.... Second, mindful that our constitutional
mandate and institutional competence are limited, we restrain ourselves from rewriting [a] law to
conform it to constitutional requirements even as we strive to salvage it ... Third, the touchstone
for any decision about remedy is legislative intent, for a court cannot use its remedial powers to
circumvent the intent of the legislature.
Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320, 329–30, 126 S.Ct. 961,
163 L.Ed.2d 812 (2006) (citations and brackets omitted). The first principle merely reflects the
general judicial policy discussed at the beginning of this section; that is, because a ruling of
unconstitutionality frustrates the intent of democratically-elected representatives of the people,
the “normal rule”—in the “normal” case—will ordinarily require that as little of a statute be
struck down as possible. The two other principles, however, require closer analysis. As for the
second principle, the Ayotte Court explained:
Our ability to devise a judicial remedy that does not entail quintessentially legislative work often
depends on how clearly we have already articulated the background constitutional rules at issue
... But making distinctions in a murky constitutional context, or where line-drawing is inherently
complex, may call for a “far more serious invasion of the legislative domain” than we ought to
undertake.
Supra, 546 U.S. at 329–30, 126 S.Ct. 961. Thus, cleanly and clearly severing an unconstitutional
provision is one thing, but having to re-balance a statutory scheme by *1304 engaging in quasilegislative “line drawing” is a “ ‘far more serious invasion of the legislative domain’ ” than
courts should undertake. See id. This analysis merges into the third principle identified in Ayotte:
After finding an application or portion of a statute unconstitutional, we must next ask: Would the
legislature have preferred what is left of its statute to no statute at all? All the while, we are wary
of legislatures who would rely on our intervention, for it would certainly be dangerous if the
legislature could set a net large enough to catch all possible offenders, and leave it to the courts
to step inside to announce to whom the statute may be applied. This would, to some extent,
substitute the judicial for the legislative department of the government.
Id. at 330, 126 S.Ct. 961 (citations and brackets omitted).
Severing the individual mandate from the Act along with the other insurance reform
provisions—and in the process reconfiguring an exceedingly lengthy and comprehensive
legislative scheme—cannot be done consistent with the principles set out above. Going through
the 2,700–page Act line-by-line, invalidating dozens (or hundreds) of some sections while
retaining dozens (or hundreds) of others, would not only take considerable time and extensive
briefing, but it would, in the end, be tantamount to rewriting a statute in an attempt to salvage it,
which is foreclosed by Ayotte, supra. Courts should not even attempt to do that. It would be
impossible to ascertain on a section-by-section basis if a particular statutory provision could
stand (and was intended by Congress to stand) independently of the individual mandate. The
interoperative effects of a partial deletion of legislative provisions are often unforeseen and
unpredictable. For me to try and “second guess” what Congress would want to keep is almost
impossible. To highlight one of many examples, consider the Internal Revenue Service Form
1099 reporting requirement, which requires that businesses, including sole proprietorships, issue

1099 tax forms to individuals or corporations to whom or which they have paid more than $600
for goods or services in any given tax year [Act § 9006]. This provision has no discernable
connection to health care and was intended to generate offsetting revenue for the Act, the need of
which is greatly diminished in the absence of the “health benefit exchanges,” subsidies and tax
credits, and Medicaid expansion (all of which, as the defendants have conceded, “work in
tandem” with the individual mandate and other insurance reform provisions). How could I
possibly determine if Congress intended the 1099 reporting provision to stand independently of
the insurance reform provisions? Should the fact that it has been widely criticized by both
Congressional supporters and opponents of the Act and the fact that there have been bipartisan
efforts to repeal it factor at all into my determination?
In the final analysis, this Act has been analogized to a finely crafted watch, and that seems to fit.
It has approximately 450 separate pieces, but one essential piece (the individual mandate) is
defective and must be removed. It cannot function as originally designed. There are simply too
many moving parts in the Act and too many provisions dependent (directly and indirectly) on the
individual mandate and other health insurance provisions—which, as noted, were the chief
engines that drove the entire legislative effort—for me to try and dissect out the proper from the
improper, and the able-to-stand-alone from the unable-to-stand-alone. Such a quasi-legislative
undertaking would be particularly inappropriate in light of the fact that any statute that might
conceivably be left over after this analysis is complete would plainly not serve Congress' main
purpose *1305 and primary objective in passing the Act. The statute is, after all, called “The
Patient Protection and Affordable Care Act,” not “The Abstinence Education and Bone Marrow
Density Testing Act.” The Act, like a defectively designed watch, needs to be redesigned and
reconstructed by the watchmaker.
If Congress intends to implement health care reform—and there would appear to be widespread
agreement across the political spectrum that reform is needed—it should do a comprehensive
examination of the Act and make a legislative determination as to which of its hundreds of
provisions and sections will work as intended without the individual mandate, and which will
not. It is Congress that should consider and decide these quintessentially legislative questions,
and not the courts.
In sum, notwithstanding the fact that many of the provisions in the Act can stand independently
without the individual mandate (as a technical and practical matter), it is reasonably “evident,” as
I have discussed above, that the individual mandate was an essential and indispensable part of
the health reform efforts, and that Congress did not believe other parts of the Act could (or it
would want them to) survive independently. I must conclude that the individual mandate and the
remaining provisions are all inextricably bound together in purpose and must stand or fall as a
single unit. The individual mandate cannot be severed. This conclusion is reached with full
appreciation for the “normal rule” that reviewing courts should ordinarily refrain from
invalidating more than the unconstitutional part of a statute, but non-severability is required
based on the unique facts of this case and the particular aspects of the Act. This is not a situation
that is likely to be repeated.

