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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES HOUSE OF REPRESENTATIVES,
Plaintiff,
v.
SYLVIA MATHEWS BURWELL,
in her official capacity as Secretary of the United States
Department of Health and Human Services, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 14-cv-01967-RMC

PLAINTIFF’S NOTICE OF SUPPLEMENTAL AUTHORITY
Plaintiff United States House of Representatives respectfully advises that, on March 31,
2015, the Office of the Inspector General for defendant Department of Health and Human
Services, and the Inspector General for Tax Administration for defendant Department of the
Treasury, jointly issued a report entitled Review of the Accounting Structure Used for the
Administration of Premium Tax Credits (“Joint IG Report”), available on-line at
https://oig.hhs.gov/oei/reports/oei-06-14-00590.pdf, and copy attached.
As its title indicates, the Joint IG Report primarily concerns the payment of refundable
tax credits under section 1401 of the Affordable Care Act. However, the Joint IG Report also
states as follows:
Other payments made from the allocation account associated with the IRS
permanent indefinite refund appropriation
The allocation account associated with the Department of the Treasury permanent
indefinite refund appropriation, administered by the IRS, (hereafter referred to as
the refund appropriation) used to pay the [Advanced Premium Tax Credit] is also
used to make other payments by the CMS. These include advance cost-sharing
reduction payments (which decrease the deductibles, copayments, coinsurance,
and total out-of-pocket spending limits for income-qualified people) . . . .
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Joint IG Report at 3 (first emphasis in original; second emphasis added).
This statement is relevant to this case because it addresses a core allegation in the
House’s Complaint, and in the House’s opposition to defendants’ motion to dismiss,1 namely,
that defendants are in fact using the permanent appropriation for tax refunds due under the
Internal Revenue Code (31 U.S.C. § 1324) to make to Insurers Section 1402 Offset Program
payments (payments the Joint IG Report refers to as “cost-sharing reduction payments”).
The Joint IG Report does not opine on the constitutional propriety of, or the legal basis
for, these payments. See Joint IG Report at 3 (“cost-sharing reduction . . . payments are outside
the scope of this review, which is focused on the justification for programmatic control over the
[premium tax credit]”); id. at 18 n.2 (“The use of the Department of the Treasury permanent
indefinite refund appropriation, administered by the IRS, for the purpose of making advance
cost-sharing reduction payments is the subject of an ongoing lawsuit. See Complaint, U.S House
of Representatives v. Burwell, et al., No. 1:14-cv-01967 (D.D.C. Nov. 21, 2014)”).

Respectfully submitted,
/s/ Jonathan Turley
JONATHAN TURLEY
D.C. Bar No. 417674
2000 H Street, N.W.
Washington, D.C. 20052
(202) 285-8163
jturley@law.gwu.edu
KERRY W. KIRCHER, General Counsel
D.C. Bar No. 386816
WILLIAM PITTARD, Deputy General Counsel
D.C. Bar No. 482949
TODD B. TATELMAN, Senior Assistant Counsel
1

See Compl. ¶¶ 27, 39 (Nov. 21, 2014) (ECF No. 1); Opp’n . . . to Def.’s Mot. to Dismiss at
14-17 (Feb. 27, 2015) (ECF No. 22).
2
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ELENI M. ROUMEL, Assistant Counsel
ISAAC B. ROSENBERG, Assistant Counsel
D.C. Bar No. 998900
KIMBERLY HAMM, Assistant Counsel
D.C. Bar No. 1020989
OFFICE OF GENERAL COUNSEL
U.S. HOUSE OF REPRESENTATIVES
219 Cannon House Office Building
Washington, D.C. 20515
(202) 225-9700
Counsel for Plaintiff U.S. House of Representatives
May 6, 2015
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CERTIFICATE OF SERVICE
I certify that on May 6, 2015, I served one copy of the foregoing Plaintiff’s Notice of
Supplemental Authority via CM/ECF on all registered parties.

/s/ Sarah Clouse
Sarah Clouse
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the Administration of Premium Tax Credits

March 31, 2015
HHS OIG Evaluation Number: OEI-06-14-00590
TIGTA Reference Number: 2015-13-029

This report remains the property of the Health and Human Services Inspector General (HHS OIG)
and Treasury Inspector General for Tax Administration (TIGTA) and may not be disseminated
beyond the Internal Revenue Service and Department of Health and Human Services without the
permission of TIGTA and the HHS OIG. This report may contain confidential tax return
information protected from disclosure pursuant to I.R.C. § 6103(a). Such information may be
disclosed only to Department of the Treasury employees who have a need to know this
information in connection with their official tax administration duties.
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HIGHLIGHTS

REVIEW OF THE ACCOUNTING
STRUCTURE USED FOR THE
ADMINISTRATION OF PREMIUM
TAX CREDITS
Final Report issued on March 31, 2015

Highlights of:
• Evaluation Number OEI-06-14-00590 to the
Department of Health and Human Services
(HHS) Centers for Medicare & Medicaid
Services (CMS) Acting Administrator and
the Assistant Secretary for Financial
Resources.
• Audit Reference Number 2015-13-029 to the
Internal Revenue Service Commissioner.

IMPACT ON TAXPAYERS
The Patient Protection and Affordable Care Act
created a refundable tax credit referred to as the
Premium Tax Credit (PTC) to assist individuals
with the cost of their health insurance premiums.
Individuals may elect to have the PTC paid
directly to their health insurance issuers as
partial payment for their monthly premiums
(referred to as the Advance Premium Tax Credit
or APTC). With nearly $11 billion disbursed for
APTC payments in Fiscal Year 2014, proper
accounting is imperative.

WHY THE HHS OIG AND TIGTA DID THE
REVIEW
This review was initiated as the result of a
congressional request for a joint review of the
administration of the PTC. This review was
performed as part of a series of coordinated
audits and evaluations by the Department of
Health and Human Services Office of Inspector
General (HHS OIG) and the Treasury Inspector
General for Tax Administration (TIGTA).
The objective of this review was to identify the
IRS and CMS justification for determining how to
establish programmatic control over the PTC.

WHAT THE HHS OIG AND TIGTA FOUND
The IRS and CMS, in coordination with the
Department of the Treasury and the HHS, took
significant steps in planning the shared roles
and responsibilities for APTC payments. These
efforts were necessitated by the Affordable Care
Act structure of the PTC, which places new
responsibilities on both the IRS and CMS.
Planning efforts were initiated in late Calendar
Year 2011 to select an appropriate accounting
structure to support APTC payments made to
health insurance issuers. The IRS and CMS, in
an effort to ensure that a sound and lawful
accounting structure was selected, identified
issues requiring resolution and discussed a
variety of accounting approaches. They sought
legal opinions from agency counsel and
obtained input from the Office of Management
and Budget. Ultimately, three accounting
approaches were considered. By mutual
agreement, the IRS and CMS adopted an
allocation account structure. The Office of
Management and Budget concurred with the use
of the allocation account structure.
The allocation account structure provides a
framework allowing the use of a permanent
indefinite refund appropriation, administered by
the IRS, to fund APTC payments certified and
paid by the CMS to health insurance issuers.
Effective operation of this approach is
dependent upon the CMS’s ability to reliably
validate invoiced charges submitted by health
insurance issuers to the CMS prior to certifying
the payments. Also critical to the overall
effectiveness of the APTC payment process is
the IRS’s ability to subsequently identify and
address incorrect APTC payments when
taxpayers file their tax returns. Continuing work
by the HHS OIG and TIGTA will examine these
operations.

WHAT THE HHS OIG AND TIGTA
RECOMMENDED
The HHS OIG and TIGTA made no
recommendations in this report. In their
responses, the IRS concurred with the report
and the HHS provided technical comments.
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DEPARTMENT OF HEALTH AND

DEPARTMENT OF THE TREASURY

HUMAN SERVICES

WASHINGTON, D.C. 20005

WASHINGTON, D.C. 20201
INSPECTOR GENERAL
FOR TAX
ADMINISTRATION

DEPARTMENT OF HEALTH AND
HUMAN SERVICES OFFICE OF
INSPECTOR GENERAL

March 31, 2015

MEMORANDUM FOR CMS ACTING ADMINISTRATOR
IRS COMMISSIONER
HHS ASSISTANT SECRETARY FOR FINANCIAL RESOURCES
FROM:

Daniel R. Levinson
Inspector General, Department of Health and Human Services
J. Russell George
Treasury Inspector General for Tax Administration

SUBJECT:

Final Report – Review of the Accounting Structure Used for the
Administration of Premium Tax Credits (HHS OIG Evaluation Number
OEI-06-14-00590) (TIGTA Audit Number 201510012.01)

This report presents the results of our review to identify the Internal Revenue Service’s (IRS)
and Centers for Medicare & Medicaid Services’ (CMS) justification for determining how to
establish programmatic control over the Premium Tax Credit (PTC).
This review was initiated in response to a congressional request for the Department of Health
and Human Services Office of Inspector General (HHS OIG) and the Treasury Inspector General
for Tax Administration (TIGTA) to jointly review the administration of the PTC and its advance
payments by the CMS and IRS. Specifically, this review covers the programmatic justification
for the CMS’s control over PTC obligations. This review is included in both the HHS OIG
Fiscal Year 2015 Work Plan and the TIGTA Fiscal Year 2015 Annual Audit Plan.
The TIGTA and the HHS OIG made no recommendations as a result of the work performed
during this review. The IRS Management’s complete response to the report is included as
Appendix V, and the HHS Management’s response is included as Appendix VI.
If you have any questions, please contact us or Suzanne Murrin, HHS OIG Deputy Inspector
General for Evaluation and Inspections, and Michael E. McKenney, TIGTA Deputy Inspector
General for Audit.
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Abbreviations
ACA

Affordable Care Act

APTC

Advance Premium Tax Credit

BFS

Bureau of the Fiscal Service

CMS

Centers for Medicare & Medicaid Services

HHS

U.S. Department of Health and Human Services

HHS OIG

Health and Human Services Office of Inspector General

IPERA

Improper Payments Elimination and Recovery Act

IRS

Internal Revenue Service

OMB

Office of Management and Budget

PTC

Premium Tax Credit

TIGTA

Treasury Inspector General for Tax Administration
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Review of the Accounting Structure
Used for the Administration of Premium Tax Credits

Background
Refundable tax credit created by the Affordable Care Act
The Patient Protection and Affordable Care Act (hereafter referred to as the ACA) 1 created a new
refundable 2 tax credit, the Premium Tax Credit (PTC), to assist eligible taxpayers with paying
their health insurance premiums. Funding for the PTC was appropriated to the Department of
the Treasury. 3 The ACA also created Health Insurance Marketplaces. The Marketplaces are
where individuals (and their families) find information about health insurance options, purchase
qualified health plans, and, if eligible, obtain help paying premiums. According to the
U.S. Department of Health and Human Services (HHS), as of March 2014, over 8 million people
selected a health insurance plan through a Federal or State Health Insurance Marketplaces.
Selections and automatic reenrollments were 11.7 million as of late February 2015.
When enrolling in a qualified health plan 4 through the Marketplace, eligible individuals can
choose to have some or all of the PTC paid in advance to their insurance company as payment of
their monthly premium (hereafter referred to as the Advance Premium Tax Credit or APTC).
Alternatively, individuals can pay the premium and wait to claim all of the PTC on their tax
return.
Implementation of the APTC
The Centers for Medicare & Medicaid Services (CMS) 5 oversees implementation of certain
ACA provisions related to the Marketplace. The CMS operates the Federally Facilitated
Marketplace and works with the States to establish State and State partnership Marketplaces,
including overseeing their operations. The Marketplaces have responsibility for determining if
an individual is eligible to purchase health insurance through a Marketplace as well as
determining the amount of the APTC they are eligible to receive. Total APTC disbursements 6

1

Pub. L. No. 111-148, 124 Stat. 119 (2010) (codified as amended in various sections of the U.S. Code), as amended
by the Health Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029.
2
Refundable tax credits can be used to reduce a taxpayer’s tax liability to zero. Any excess of the credit beyond the
tax liability can be refunded to the taxpayer.
3
The Internal Revenue Service (IRS) will implement the PTC program on behalf of the Department of the Treasury.
4
A qualified health plan is an insurance plan that is certified by the Health Insurance Marketplace and provides
essential health benefits, follows established limits on cost-sharing (like deductibles, copayments, and out-of-pocket
maximum amounts), and meets other requirements.
5
The CMS will implement this program on behalf of the HHS.
6
Disbursements are amounts paid by Federal agencies, by cash or cash equivalent, during the fiscal year to liquidate
Government obligations.
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for Fiscal Year 2014 7 were nearly $11 billion ($15.5 billion in Calendar Year 2014). These
disbursements went to 291 health insurance issuers.
Once a Marketplace determines the amount of the APTC an individual is eligible to receive, the
individual then elects the amount to be sent to their health insurance issuer on a monthly basis.
The CMS subsequently sends a request to the Department of the Treasury’s Bureau of the
Fiscal Service (BFS) 8 to issue monthly APTC payments to the individual’s health insurance
issuer. These payments are certified by the CMS and paid from an allocation account 9
established for the use of the CMS.
Reconciling the PTCs
Ultimately, the IRS is responsible for determining the amount of the PTC a taxpayer receives
based on his or her tax return. All individuals who chose to have APTC payments sent to a
health insurance issuer are required to file a Federal tax return to reconcile the APTC with the
actual PTC they are eligible to receive based on their income and family size reported on their
tax return. 10 This reconciliation is necessary because a Marketplace’s computation of the APTC
is based on estimates of an individual’s anticipated income and family size for the upcoming
calendar year. The amount of the PTC that taxpayers are entitled to receive is based on their
actual income and family size (number of exemptions) as reported on their annual tax return,
which may be different from the estimates used by the Marketplace to determine the allowable
APTC.
The Marketplaces provide the IRS with information on a monthly basis regarding individuals
who are enrolled. In addition, the Marketplaces also provide an annual summary to both the IRS
and the individual detailing specific information relating to the individual’s enrollment. This
summary is referred to as Form 1095-A, Health Insurance Marketplace Statement.

7

For Fiscal Year 2014, APTC disbursements began in January 2014. A fiscal year is any yearly accounting period,
regardless of its relationship to a calendar year. The Federal Government’s fiscal year begins on October 1 and ends
on September 30.
8
A new bureau of the Department of the Treasury, formed from the consolidation of the Financial Management
Service and the Bureau of the Public Debt. Its mission is to promote the financial integrity and operational
efficiency of the U.S. Government through exceptional accounting, financing, collections, payments, and shared
services.
9
Allocation accounts are authorized and appropriate when a law requires funds that are appropriated to one
department to be transferred to pay for activities that are the statutory responsibility of a second department.
10
Taxpayers who enrolled in a health plan through the Health Insurance Marketplace in Calendar Year 2014 will
receive a Form 1095-A, Health Insurance Marketplace Statement, from the Marketplace. Information from this
form should be used to calculate the amount of the taxpayer’s PTC and reconcile APTCs made on the taxpayer’s
behalf to the health insurance issuer. To do this, the taxpayer will use Form 8962, Premium Tax Credit, when filing
his or her tax return.
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Other payments made from the allocation account associated with the IRS
permanent indefinite refund appropriation
The allocation account associated with the Department of the Treasury permanent indefinite
refund appropriation, administered by the IRS, (hereafter referred to as the refund appropriation)
used to pay the APTC is also used to make other payments by the CMS. These include advance
cost-sharing reduction payments (which decrease the deductibles, copayments, coinsurance, and
total out-of-pocket spending limits for income-qualified people) and basic health program
payments (which subsidize States’ costs for providing health benefits coverage to low-income
residents through such plans, in lieu of receiving APTC and cost-sharing reduction payments).
However, advance cost-sharing reduction and basic health program payments are outside the
scope of this review, which is focused on the justification for programmatic control over the
PTC. For additional detail on the total outlays 11 from the refund appropriation, including
cost-sharing reduction and basic health program payments, see Appendix IV.
The HHS Office of Inspector General (OIG) and the Treasury Inspector General
for Tax Administration (TIGTA) joint review
This review was initiated as the result of a congressional request for a joint review of the
administration of the PTC by the HHS OIG and TIGTA. This report addresses the IRS’s and
CMS’s justification for establishing programmatic control over the PTC. TIGTA will issue
another report that will address the effectiveness of the process for the financial accounting of
PTCs. The HHS OIG and TIGTA are also performing multiple engagements related to the other
issues included in the congressional request and will be reporting separately on those
engagements.
This review was performed at the IRS National Headquarters office of the Chief Financial
Officer in Washington, D.C.; the CMS Headquarters office of the Chief Financial Officer in
Baltimore, Maryland; and the office of the HHS Assistant Secretary for Financial Resources 12
and Chief Financial Officer in Washington, D.C., during the period October 2014 through
February 2015. TIGTA conducted this performance audit in accordance with generally accepted
government auditing standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions based on our audit objective. Detailed
information on our audit objective, scope, and methodology is presented in Appendix I. The
HHS OIG conducted this study in accordance with the Quality Standards for Inspection and
11

Outlays are the issuance of checks, disbursement of cash, or electronic transfer of funds made to liquidate a
Federal obligation and, for PTC outlays, also include adjustments, as needed, based on tax return information.
12
The Office of the Assistant Secretary for Financial Resources provides advice and guidance to the Secretary of
HHS on all aspects of budget and financial management. The office provided expertise and facilitated coordination
with the IRS when the agencies jointly worked on the PTC.
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Evaluation issued by the Council of the Inspectors General on Integrity and Efficiency. Major
contributors to the report are listed in Appendix II.
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Results of Review
After significant planning and review, the IRS, Department of the Treasury, HHS, CMS, and
Office of Management and Budget (OMB) agreed that creating an allocation account for CMS
use in obligating and disbursing funds for the APTC was the most logical and efficient approach
to administering the PTC. As part of this approach, the CMS is responsible for certifying the
availability of funds (via the allocation account) for APTC payments to health insurance issuers.
Assignment of certification responsibility to the CMS is consistent with its programmatic role of
administering the APTC payment program, including the calculation of APTC payment amounts
made under the ACA. This accounting structure allows the CMS to record APTC transactions in
conformance with Federal accounting standards and for the unified reporting of all PTC activity
on the audited financial statements of one department or agency. However, maintaining
compliance with the Improper Payments Elimination and Recovery Act of 2010 (IPERA) 13
reporting and remediation requirements under this structure may prove challenging.
Successfully fulfilling the reporting and remediation requirements is contingent upon two basic
premises: 1) the CMS’s ability to reliably validate invoiced charges submitted by health
insurance issuers to the CMS prior to certifying payment and 2) the IRS’s ability to subsequently
identify and address incorrect APTC payments when taxpayers file their returns.
After reaching an agreement on the APTC accounting processes, the IRS and CMS entered into a
memorandum of understanding on January 31, 2013, outlining the agencies’ responsibilities for
program operations supporting the payment of and accounting for the APTC.

The Accounting Structure Was Selected Based on Agreement That It
Was the Most Logical and Efficient Approach
Overall, we found that the IRS and CMS, in coordination with the Department of the Treasury
and the HHS, took significant steps in planning for their shared roles and responsibilities for
APTC payments. Specifically, the implementation of the APTC provision of the PTC that
required the IRS and CMS to jointly identify and define the roles and responsibilities each would
assume in the administration of APTC payments was addressed. These efforts were necessitated
by the structure of the PTC, which places new responsibilities on both the IRS and CMS under
the ACA.

13

The IPERA, Pub. L. No. 111-204, requires Offices of Inspectors General to review and report on agencies’ annual
improper payment information included in their Agency Financial Reports to determine compliance with the
Improper Payments Information Act of 2002, Pub. L. No. 107-300, as amended by the IPERA as well as the
Improper Payments Elimination and Recovery Improvement Act of 2012, Pub. L. No. 112-248.
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Several ACA provisions guided implementation. For example, ACA Section (§) 1412
authorized the HHS, in consultation with the Department of the Treasury, to establish a program
for making advance determinations and payments of the PTC. Additionally, ACA § 1401
provided funding for the PTC using a refund appropriation. 14 However, while ACA § 1401
clearly established a refundable PTC, the law was not as specific about the transfer of funding
authority from this refund appropriation.
Planning efforts were initiated in late Calendar Year 2011 to identify an appropriate accounting
structure to support APTC payments to health insurance issuers. This planning effort included
frequent meetings and extensive collaboration between the IRS and CMS. 15 As a result of these
meetings, the IRS and CMS identified three critical issues requiring resolution. These issues
included: 1) determining which organization had the legal authority to provide funding
certification and make payments using the refund appropriation, 2) determining if IRS issuance
of an allocation account to the CMS from the refund appropriation was lawful, and
3) determining responsibility for IPERA reporting and remediation actions, if needed, for the
APTC and the PTC.
In an effort to ensure that a sound and lawful accounting structure was selected, the CMS and
IRS identified issues requiring resolution and discussed a variety of accounting approaches.
Legal opinions were sought from each agency’s counsel, and input from the OMB was obtained.
Ultimately, three accounting options for authorizing payment and recording the APTC were
considered by both agencies. These options covered the roles and responsibilities of the
Marketplaces, the CMS, the BFS, and the IRS to ensure efficient processing of transactions from
the initial eligibility determination of the taxpayer to the payment of the APTCs and the
subsequent recording of the outlay adjustment calculated from the tax return.
When considering these options, both agencies reviewed appropriations law, Federal accounting
principles, efficiency of the process, and potential information technology requirements that
would have to be implemented as a result of the accounting structure selected. The associated
responsibilities for each aspect of the APTC accounting process are illustrated by option number
in Figure 1.

14

ACA § 1401 amended the Internal Revenue Code of 1986 (relating to refundable credits) by inserting
26 U.S.C. § 36B, Refundable Credit for Coverage Under a Qualified Health Plan.
15
Staff from the Office of the HHS Assistant Secretary for Financial Resources participated extensively with the
CMS and IRS during discussions concerning potential APTC accounting approaches that would permit certification
of the APTC payments by CMS funds certification officials, including allocation accounts.
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Option 3 – Selected: the CMS as the certifying official making payments from the
IRS permanent appropriation via an allocation account
The IRS and CMS jointly selected Option 3 because the CMS is in the best position to certify the
APTC payments due to its direct relationship with Marketplaces and health insurance issuers and
due to its programmatic responsibility for determining the legality and amount of monthly and
annual APTC payments made under the ACA. Under Option 3, the CMS can also independently
certify funds availability based on funds transferred to the CMS via an allocation account from
the refund appropriation. Further, this accounting structure allows the CMS to record APTC
transactions in conformance with Federal accounting standards and for the unified reporting of
all PTC activity on the audited financial statements of one department (or agency).
The CMS is responsible for leading the Federal Marketplace, managing relationships with State
Marketplaces, and providing oversight for the agents and brokers who enroll qualified
individuals in qualified health plans and assist them in applying for the APTC. In addition,
Option 3 allows the CMS to properly record transactions, including transactions related to
obligations. APTC payments will be captured in the “child” (allocation) account, and all
reconciliation (refund) outlays will be captured in the “parent” account of the refund
appropriation. Finally, this approach permits the unified reporting of all PTC appropriation
activity on the audited financial statements of one department (or agency) in accordance with
OMB Circular A-136. 16
An allocation account is commonly used when a law requires departments (or agencies) to
transfer budget authority to another Federal entity. The HHS has significant experience with the
use of allocation accounts and therefore suggested it as a possible option. However, the IRS had
no prior experience with allocation accounts in connection with tax refund activity and was
concerned initially with the legality of this approach. 17
After a review of these options, the IRS and HHS agreed that the issuance of an allocation
account was legally permissible. 18 Further, the agencies received feedback from the OMB that
use of an allocation account was the most logical and efficient approach. As a result, the IRS

16

OMB, OMB Circular A-136 (Revised), Financial Reporting Requirements (Sept. 2014).
From a budgetary perspective, the IRS records the entire APTC (as the aggregated total for each health insurance
issuer) as an outlay to the refund appropriation pending subsequent adjustment upon receipt of related tax returns.
From a financial reporting perspective, the IRS will record the APTCs as cash disbursements, consistent with
Federal accounting standards.
18
The legal justification for an allocation account that the Department of the Treasury and HHS Assistant Secretary
for Financial Resources provided to the OMB explained the basis for the authority to transfer funds from the refund
appropriation to a CMS account. The justifications asserted that transfer authority need not be expressly stated, and
transfer authority exists as long as the words that are used make it clear that transfer is authorized. Under the
authority of ACA § 1411, the IRS requested that the BFS set up an allocation account within the Refundable
Premium Assistance Tax Credit account (20-X-0949) for use by the CMS.
17
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and CMS agreed to fund APTC payments through the use of an allocation account from the
refund appropriation. 19
However, maintaining compliance with IPERA reporting and remediation requirements under
this structure may prove challenging because responsibilities for the administration of the PTC is
shared between the IRS and CMS. The IPERA requires agencies to: 1) periodically review all
programs and activities and identify those that may be susceptible to significant improper
payments, 2) take multiple actions (including establishing an improper payment estimation
methodology) when programs and activities are identified as susceptible to significant improper
payments, and 3) annually report information on their improper payments monitoring and
minimization efforts for programs and activities that are identified as susceptible to significant
improper payments.
At the time of our report issuance, an interagency working group was in the process of
developing an improper payment risk assessment that would review APTC and PTC transactions
subject to the IPERA and, as needed, identify what agency would be responsible for reporting
improper payment estimates and developing remediation plans. TIGTA will continue to monitor
this issue and will provide an update in another report that will address the effectiveness of the
process for the financial accounting of PTCs. In addition, TIGTA will further review the
challenges faced by the IRS in complying with IPERA reporting for the PTC in its
Fiscal Year 2015 annual statutory audit of IRS IPERA compliance.
Option 1 – Not Selected: the CMS as the certifying official making payments
directly from the refund appropriation
The CMS indicated that Option 1 was not chosen because the CMS accounting systems would
have to be modified to allow the CMS to make payments directly from the refund appropriation.
In addition, the CMS would be unable to independently determine funding availability in the
refund appropriation and to provide appropriate electronic vouchers to the BFS.
Under Option 1, the CMS would have certified funds availability and disbursed payment directly
from the refund appropriation. Typically, the CMS handles these types of transactions
electronically, but it is unclear how this could have been accomplished using the refund
appropriation because these funds were located outside of the CMS accounting system.
According to the CMS, this process of certifying funds availability from another entity’s account
differed significantly from its existing processes. The CMS expressed serious concerns about

19

Per usual practice in establishing new accounts, relevant OMB staff, including representatives from the Health
Division, General Government Programs Division, Office of General Counsel, and Budget Review Division, worked
with the Department of the Treasury, including the IRS, and the HHS, including the CMS, to determine how to set
up the APTC accounts. The OMB worked with the BFS to establish and reserve the account. As the OMB has done
with other refundable credits, it approved the Department of the Treasury’s request to exempt this account from
apportionment.
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certifying funds availability for funds outside the CMS accounting system due to its inability to
properly record those obligations. The HHS Departmental Accounting Manual 20 provides that it
is mandatory that all obligations of Federal funds be recorded by the awarding organization’s
servicing finance office on or before the Government is obligated to pay for the future delivery
of goods and/or services. Additionally, the Treasury Financial Manual 21 requires that all
disbursements are to be posted promptly in the accounting records. The Option 1 approach
would also have required the IRS to provide weekly fund balance information to the CMS to
support fund availability, which was determined to be a time-intensive and inefficient process.
In addition, the CMS did not believe that it had the authority to process payment transactions
through the BFS using the IRS’s Agency Location Code. 22 APTC payments to health insurance
issuers are accomplished through certified vouchers transferred electronically to the BFS. The
voucher must be designated, in accordance with provisions of Treasury Financial Manual
4A-3000, with the proper Agency Location Code. Finally, certification that the payment is legal
and the amounts are correct and certification that funding is available to make the payment are
required. No payments will be processed by the BFS without proper designation and
certification.
Option 2 – Not Selected: the IRS as the certifying official and paying entity
The IRS indicated that Option 2 was not chosen because this option would require the IRS to
certify the legality and accuracy of the APTC payments when the eligibility of the taxpayer and
the payment calculation is determined by a Marketplace. As required by law, 23 certifying
officers are held accountable for the accuracy of the computations and facts stated in a payment
voucher and its supporting records. In addition, the Treasury Financial Manual also requires
that agencies must support disbursements with sufficient information on the disbursement
vouchers to enable the audit of the transactions of certifying officers. The IRS does not have a
direct relationship with the Marketplaces and therefore would not be able to determine the
legality or accuracy of APTC payment information provided to the CMS without extensive input
from the CMS, which for all practical purposes would result in the CMS’s de facto certification.
In contrast, the CMS is in a better position to certify the APTC calculations because of its direct
relationship with the Marketplaces and qualified health plan issuers and its programmatic
responsibility for determining the amount of monthly and annual APTC payments.

20

HHS Transmittal 91 (Jan. 1991).
The Treasury Financial Manual is the Department of the Treasury’s official publication of policies, procedures,
and instructions concerning financial management in the Federal Government. It is intended to promote the
Government’s financial integrity and operational efficiency.
22
An Agency Location Code is assigned by the BFS to uniquely identify each agency that reports receipts and
disbursements to the BFS. It is used to ensure correct financial reporting.
23
31 U.S.C. § 3528, Responsibilities and Relief From Liability of Certifying Officials.
21
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A memorandum of understanding was prepared
After reaching an agreement on the APTC accounting processes, the IRS and CMS entered into a
memorandum of understanding on January 31, 2013, outlining the agencies’ responsibilities for
program operations supporting the payment of and accounting for the APTC. The memorandum
states that either a State-Based Marketplace or Federally Facilitated Marketplace will accept
health insurance applications from individuals and determine whether an individual qualifies to
receive the APTC. The CMS is responsible for estimating the monthly and annual APTC
payments based on the Marketplaces’ enrollment records. At the beginning of each fiscal year,
the IRS is responsible for ensuring that there is sufficient budget authority for APTC payments.
In addition, the IRS will transfer funds into the allocation account for the CMS to make APTC
disbursements to health insurance issuers. The CMS will certify the APTC payments and verify
that there are sufficient funds in the allocation account prior to making APTC payments to health
insurance issuers. The memorandum of understanding further states that the IRS and CMS are
each responsible for conducting and documenting their respective internal control reviews over
the APTC accounting process.

Allocation Account Outlays for Advance Premium Tax Credit
Payments Were Nearly $11 Billion in Fiscal Year 2014
In Fiscal Year 2014, the IRS allocated $30 billion of its nearly $34 billion received in its refund
appropriation for the PTC to the CMS. Total APTC disbursements for Fiscal Year 2014 were
nearly $11 billion ($15.5 billion in Calendar Year 2014). The unused portion of the
Fiscal Year 2014 allocation was subsequently returned to the IRS by the CMS. The IRS
indicated that a single allocation for the amount of $30 billion was made to ensure that the CMS
had sufficient readily available funds with which to administer APTC disbursements and because
the IRS would not be making PTC disbursements in the form of tax refunds in Fiscal Year 2014.
In addition, because this was the first year of the program, there were no historical data with
which the IRS could forecast the CMS’s funding needs for APTC payments.
In Fiscal Year 2015, the IRS allocated $18.9 billion of the $31.5 billion in annual funding to the
CMS. The IRS indicated that it allocated this amount in order to ensure that the CMS had
sufficient readily available funds with which to administer APTC disbursements. The IRS
informed TIGTA that the allocation amount was calculated based on estimated disbursements for
the first six months of Fiscal Year 2015. APTC disbursements from October 2014 through
January 2015 totaled $5.8 billion. Based on input from the CMS, the IRS expects the APTC
disbursements to increase significantly this fiscal year and, as such, the usefulness of using
historical data to reliably calculate funding requirements remains limited. 24 The IRS reported

24

The CMS provided an estimate of the funding needs for the new year (Calendar Year 2015) to the IRS as
$4.2 billion per month.
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Appendix I

Detailed Objective, Scope, and Methodology
Our overall objective was to identify the IRS and CMS justification for determining how to
establish programmatic control over the PTC. To accomplish this objective, the HHS OIG and
TIGTA:
I.

Examined the rationale for determining how to establish programmatic control over the
APTC.
A. Interviewed key IRS, Department of the Treasury, CMS, and OMB management
involved in the decision to allocate control over APTC obligations to the CMS.
B. Reviewed any legal opinions, position papers, and risk assessments developed in
connection with the decision to allocate control over APTC obligations to the CMS.
C. Evaluated what other financial accounting alternatives were considered in addition to
the use of an allocation account and assessed the rationale for the selection of the
allocation account methodology.
D. Reviewed any agreements reached regarding responsibility for the reporting of
improper payments arising from APTC payments.

II.

Analyzed procedures developed by the IRS and CMS regarding recording allocation
account financial activity related to the APTC.
A. Reviewed any accounting, memorandums of understanding, policies, and procedures
developed to guide financial accounting of the APTC allocation account activity.
B. Evaluated the process used by the IRS to determine the amount and timing of funding
transfers to the CMS allocation account for APTC payments during Fiscal Year 1 2014
and Fiscal Year 2015 to date (through January 2015).
C. Reviewed controls over the return of unused funds at fiscal year-end by the CMS to
the IRS.

1

Any yearly accounting period, regardless of its relationship to a calendar year. The Federal Government’s fiscal
year begins on October 1 and ends on September 30.
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TIGTA internal controls methodology
Internal controls relate to management’s plans, methods, and procedures used to meet their
mission, goals, and objectives. Internal controls include the processes and procedures for
planning, organizing, directing, and controlling program operations. They include the systems
for measuring, reporting, and monitoring program performance. We determined that the
following internal controls were relevant to our audit objective: the IRS and CMS memorandum
of understanding, the IRS’s Cycle Memorandum, and the CMS’s Cycle Memorandum. We
evaluated these controls by interviewing management and reviewing the accounting options
developed by the IRS and CMS. This review is one of the two reports that will address our
overall objective, which was to evaluate the effectiveness of the process for the financial
accounting of the PTCs and review the rationale for determining how to establish programmatic
control over the APTC. This report focuses on the IRS and CMS justification to establish
programmatic control over the PTC. TIGTA’s second report will focus more on the internal
controls and will address the effectiveness of the process for the financial accounting of the
PTCs.
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Appendix II

Major Contributors to This Report
TIGTA Staff
Gregory D. Kutz, Assistant Inspector General for Audit (Management Services and
Exempt Organizations)
Alicia P. Mrozowski, Director
Anthony Choma, Audit Manager
Kanika Kals, Lead Auditor
Theresa M. Berube, Senior Auditor
Brandon Crowder, Senior Auditor
Angela Garner, Senior Auditor
Mark A. Judson, Senior Auditor
HHS OIG Staff
Kevin Golladay, Regional Inspector General, Office of Evaluation and Inspections
Julie Hodgkins, Branch Chief, Advice Branch, Office of Counsel to the Inspector General
Elizabeth Holahan, Senior Counsel, Office of Counsel to the Inspector General
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Appendix III

Report Distribution Lists
TIGTA
Office of the Commissioner – Attn: Chief of Staff C
Deputy Commissioner for Operations Support OS
Deputy Commissioner for Services and Enforcement SE
Chief, Agency-Wide Shared Services OS:A
Chief Financial Officer OS:CFO
Director, Affordable Care Act Office SE:ACA
Associate Chief Information Officer, Affordable Care Act (PMO) OS:CTO:ACA
Director, Procurement OS:A:P
Chief Counsel CC
National Taxpayer Advocate TA
Director, Office of Legislative Affairs CL:LA
Director, Office of Program Evaluation and Risk Analysis RAS:O
Office of Internal Control OS:CFO:CPIC:IC
Audit Liaisons:
Deputy Commissioner for Operations Support OS
Deputy Commissioner for Services and Enforcement SE
Chief, Agency-Wide Shared Services OS: A
Chief Financial Officer OS: CFO
Director, Affordable Care Act Office SE: ACA: ONE
HHS OIG
Audit Liaisons:
Director, Audit Management Group, Office of Legislation, Centers for Medicare &
Medicaid Services
Special Assistant to the Assistant Secretary for Financial Resources
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Appendix V

Internal Revenue Service
Management’s Response to the Draft Report
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Appendix VI

Department of Health and Human Services
Management’s Response to the Draft Report
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