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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
NEW MEXICO HEALTH CONNECTIONS,  
a New Mexico Non-Profit Corporation, 
 
 Plaintiff,  
 
vs.          Civ. Case No. 1:18-cv-00773  
 
UNITED STATES DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, CENTERS FOR 
MEDICARE AND MEDICAID SERVICES, 
ALEX M. AZAR, II, Secretary of the United States 
Department of Health and Human Services, in his 
official capacity; and SEEMA VERMA, 
Administrator for the Centers for Medicare and 
Medicaid Services, in her official capacity, 
 
 Defendants. 
 
 

COMPLAINT 

INTRODUCTION 

1. In 2010, Congress enacted the Patient Protection and Affordable Care Act 

(“ACA”), Pub. Law No. 111-148, 42 U.S.C. § 18001 et seq., to expand access to health care 

coverage in the United States by making it affordable and accessible, regardless of an 

individual’s health history. 

2. One critical aspect of making health care more affordable is to foster 

competition in the health insurance market, which has historically been lacking in many 

communities across the country.  To facilitate this competition, the ACA created the Consumer 

Operated and Oriented Plan (“CO-OP”) program, which provided start-up funding to new non-

profit health insurers committed to the development of innovative health insurance models that 

would invigorate competition, drive costs down, and increase the quality of health care delivered 
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to consumers in the individual and small group markets.  See ACA, Pub. L. No. 111-148, 

§ 1322(a)(1)-(2) (codified at 42 U.S.C. § 18042(a)(1)-(2)); HHS, et al., Loan Funding 

Opportunity Number: OO-COO-11-001 (Dec. 9, 2011), at 7, 10, available at 

https://apply07.grants.gov/apply/opportunities/instructions/oppOO-COO-11-001-cfda93.545-

instructions.pdf.   

3. New Mexico Health Connections (“NMHC”) is a non-profit health insurer 

that was established under the CO-OP program.  

4. NMHC has been enrolling New Mexicans in its affordable, innovative 

insurance plans since October 2013, offering coverage to individuals (particularly those 

previously uninsured) and small businesses.   

5. NMHC focuses relentlessly on making health care both better coordinated 

and less expensive.  It engages in highly successful outreach efforts, such as ensuring that its 

members are complying with their prescription drug regimens to maintain their health status, 

including at times driving enrollees to the pharmacy.  To encourage adherence to prescription 

drug regimens, NMHC has a $0 copayment for generic medications used to treat the most 

common chronic illnesses.  For example, an NMHC enrollee with Type 2 diabetes pays $0 in 

copayment when filling a prescription for insulin. 

6. NMHC also facilitates its enrollees accessing primary care services.  

NMHC wants its members actively engaged with their primary care doctors to prevent, detect, 

and/or mitigate the onset of expensive health care conditions.  NMHC has a proactive outreach 

program to connect members with a doctor if they have not connected with a primary care 

doctor, regardless of their health status. 
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7. NMHC is also proactive in ensuring access to mental and behavioral 

health care services.  Not only are these services crucially important in and of themselves, but 

untreated mental health conditions can have significant adverse effects on physical health.  For 

example, an enrollee with comorbidities of diabetes and depression may be less compliant with 

his or her insulin schedule if that enrollee is overwhelmed by feelings of despair or hopelessness.  

Thus, NMHC has no copayments for outpatient mental health care. 

8. NMHC’s high-touch, proactive approach to care management has worked.  

For example, in 2016 (according to the most recent data compiled and disseminated by the New 

Mexico Coalition for Healthcare Value1), NMHC members had only 129 emergency department 

visits per 1,000 members per year, far lower than its competitors Blue Cross/Blue Shield of New 

Mexico (“BCBSNM”) (189), United Healthcare (193), and Presbyterian (168).  Indeed, in 2016 

(again according to data compiled and disseminated by the New Mexico Coalition for Healthcare 

Value), on average NMHC members had 17% fewer inpatient admissions than its competitors in 

New Mexico, which led to 20% fewer inpatient days per 1,000 members per year.  Cutting 

unnecessary emergency room utilization (and related follow-on hospital admissions) based on 

better medical management generates significant cost savings.  It also produces better health care 

outcomes and quality of life for NMHC enrollees. 

9. Yet NMHC’s hard work to innovate to improve care and lower costs – the 

very goals of the ACA and its CO-OP program – has been severely undermined by Defendants’ 

promulgation of a Risk Adjustment regulatory scheme that penalizes low-priced, efficient issuers 

in favor of their higher-cost competitors. 

                                                
1 The largest carriers in New Mexico (Blue Cross/Blue Shield, Presbyterian, United Healthcare, and 

NMHC) are all members of the Coalition and report their data to the Coalition. 
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10. At the time of the ACA’s passage, with the influx of new insureds and 

with the ACA’s prohibition against denying coverage or setting premiums based on an 

individual’s health history, Congress recognized that there was likely to be some uncertainty in 

the market after the ACA went into effect.  To address this uncertainty and maintain stability in 

the health insurance market, Congress enacted a trio of risk stabilizing measures often referred to 

as the “3 Rs”: the Reinsurance, Risk Corridor, and Risk Adjustment programs.  Risk Adjustment, 

which is the focus of this action, is the only permanent program and was created to mitigate 

patient selection bias by compensating insurers in the individual and small group markets whose 

enrollees prove to be sicker and, therefore, costlier.  See CMS, Reinsurance, Risk Corridors, and 

Risk Adjustment Final Rule (Mar. 2012), at 3, 13, at https://www.cms.gov/cciio/resources/files/ 

downloads/3rs-final-rule.pdf (Congress intended that these three programs would be 

implemented concurrently and harmoniously “to provide certainty and protect against adverse 

selection in the market while stabilizing premiums in the individual and small group 

markets…”). 

11. The theory of Risk Adjustment is that plans should not fail or succeed 

solely because they attract sicker or healthier enrollees, but rather should compete based on 

price, efficiency, and service quality.  See CMS, March 31, 2016, HHS-Operated Risk 

Adjustment Methodology Meeting: Discussion Paper (Mar. 24, 2016), at 1-2, at 

https://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/Downloads/RA-

March-31-White-Paper-032416.pdf; CMS, Reinsurance, Risk Corridors, and Risk Adjustment 

Final Rule, at 3, 13. 

12. This was the premise of NMHC’s business model.  It has always intended 

to compete based on using innovative, proactive medical management to improve its enrollees’ 
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health and lower their costs.  It deliberately designed its benefits – such as zero dollar 

copayments for generic medications for common chronic conditions – to be attractive to sicker 

enrollees, because NMHC is confident that it can do a better job than its larger, entrenched 

competitors in managing their care, improving quality of life, and cutting costs. 

13. Unfortunately, HHS and CMS have not carried out the intent of Congress 

or the express mandates of the ACA when developing the Risk Adjustment methodology.  

Rather than stabilize the marketplace, they have destabilized it.  Rather than create competition, 

they are crushing the small, innovative new entrants like NMHC.  Rather than driving down 

prices for consumers, they are encouraging issuers to raise rates higher and higher and are 

punishing carriers like NMHC who are pursuing a low-price strategy to benefit their enrollees. 

14. Each year of the Risk Adjustment program, NMHC has been ordered to 

pay millions of dollars of Risk Adjustment charges to its larger, higher-priced, and well-

capitalized competitors, like BCBSNM, a subsidiary of Health Care Service Corporation, which 

has tens of billions of dollars in annual revenue across its operations nationally.  Indeed, for 

2017, in New Mexico, two small nonprofits (NMHC and Christus) will pay millions in Risk 

Adjustment to large national companies like BCBSNM and Molina. 

15. This is not because NMHC has a healthier population in its insurance plan.  

In 2016, as measured by HHS, NMHC’s risk score was virtually identical to the state average 

risk score for the small group market and only 3.4% below the state average for the individual 

market.  Yet despite having essentially the same actuarial risk as the state average (as measured 

by HHS), NMHC was assessed close to $9 million in Risk Adjustment charges for 2016. 

16. This was partially because HHS scales Risk Adjustment transfers based 

not on actuarial risk, but on the statewide weighted average premium.  The fact that NMHC was 
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able to use its medical cost savings from better care management to price well below the state 

average premium caused its Risk Adjustment charges, under HHS’s formula, to be artificially 

inflated.  Because NMHC was heavily penalized for low pricing by HHS’s Risk Adjustment 

program, it was forced to seek double-digit premium increases for 2017 and 2018, hurting 

consumers throughout the State. 

17. Even though NMHC was forced to raise premiums defensively in 2017, it 

is still being assessed massive Risk Adjustment charges for not being expensive enough – a truly 

perverse result.  In 2017, NMHC’s risk score in the individual market (as measured by HHS) was 

higher than the statewide average – that is, NMHC’s individual market enrollees were actually 

slightly sicker than the market average – but NMHC was still charged substantial Risk 

Adjustment penalties for its policies sold to individual consumers.  (NMHC and HHS both refer 

to this segment as the individual market line of business.) 

18. The situation was even more absurd in the small group market.  There, 

NMHC’s risk score (as measured by HHS) was only 1.1% below the state average – that is, 

NMHC did not have healthier enrollees than average in any meaningful sense.  Yet it was 

ordered to pay several million dollars of Risk Adjustment charges in the small group market 

because its premiums were 22% below the statewide average.  Again, the Risk Adjustment 

program transferred funds not from low-risk to high-risk plans, but from affordable, low-cost 

plans to expensive plans.    

19. The crippling impact of this reverse Robin Hood program, where small 

start-ups are financially hobbled or destroyed to subsidize large, high-priced competitors, has not 

been limited to New Mexico.  Below are a handful of examples of the destructive effects of the 

Risk Adjustment program that Defendants have imposed: 
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• A U.S. House Energy and Commerce Committee investigation of the 
struggles of the ACA CO-OP program found that many CO-OP issuers 
were hit with Risk Adjustment charges that wiped out their entire capital 
bases.  See H. Comm. on Energy & Com., 114th Cong., Implementing 
Obamacare: A Review of CMS’ Management of the Failed CO-OP 
Program (Sept. 13, 2016), at 20, https://archives-
energycommerce.house.gov/sites/republicans.energycommerce.house.gov/
files/documents/114/analysis/20160913Review_of_CMS_Management_of
_the_Failed_CO_OP-Program.pdf.  

• Until driven under by unsustainable Risk Adjustment charges, Minuteman 
Health, a small start-up CO-OP issuer in Massachusetts and New 
Hampshire, was required to pay 40%-70% of its premiums out in Risk 
Adjustment penalties.   

• Preferred Medical, a Florida issuer, was assessed a crippling Risk 
Adjustment charge of 38.4% of premiums, forcing it to close its 
operations.  These monies were paid over to Florida’s dominant issuer, 
Blue Cross/Blue Shield of Florida. 

• Viva Health, with 1% small group market share in Alabama, has been 
forced to pay up to 40% of its small group premiums in Risk Adjustment 
to Blue Cross/Blue Shield of Alabama, the dominant issuer with a 97% 
market share in the Alabama small group segment.   

• CareConnect in New York paid as high as 44% of its premiums in the 
small group market in Risk Adjustment charges, leading it to exit the 
marketplace.  These charges were paid to United Healthcare, whose parent 
is ranked No. 5 in the Fortune 500 with more than $200 billion in annual 
revenue. 

• Evergreen Health, the Maryland CO-OP, was financially crippled and 
ultimately destroyed after it was forced to pay more than 28% of its 
premium in Risk Adjustment charges.  These sums were paid to CareFirst 
Blue Cross/Blue Shield, the longtime dominant carrier in the state. 

• HealthyCT, the Connecticut CO-OP, was shut down by state regulators 
after being assessed a $13 million Risk Adjustment charge for 2015.  
These monies were paid to Connecticut’s Blue Cross/Blue Shield plan, 
which is a subsidiary of Anthem, a publicly traded, for-profit company 
with annual revenues well in excess of $50 billion. 

• Land of Lincoln Health, the Illinois CO-OP, was ordered to shut down in 
July 2016, after it received notice that it owed $32 million in Risk 
Adjustment payments – to be paid over to market dominant Blue 
Cross/Blue Shield of Illinois, which, like BCBSNM, is a subsidiary of 
Health Care Service Corporation.       
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20. Even when issuers are not forced out of the market, they are often, as 

NMHC has been, forced to ratchet up premiums to protect against the danger of massive Risk 

Adjustment penalties.  For example, in setting rates for 2017 in New Mexico’s individual 

insurance market, every issuer assumed that it would be charged penalties under the program.  

This occurred even though the Risk Adjustment formula automatically balances payments in and 

out in a state so that charges and payments net to zero.  In other words, New Mexico’s issuers 

assumed that, collectively, they would pay far more in Risk Adjustment than would be the case 

and then baked these projected costs into their premiums – to the direct detriment of New 

Mexico consumers. 

21. The same dynamic repeated in 2018’s rate filings, where, in the aggregate, 

New Mexico’s individual market insurance carriers estimated that total Risk Adjustment 

payments and charges will equal to negative $5.4 million, even though the formula always nets 

to zero.  Again, these excess cost assumptions are built into insurance rates and thus drive 

premiums up. 

22. CMS and HHS are well aware of these problems as they have been 

repeatedly raised by numerous insurers, including NMHC.  For example, in November 2015, 

CHOICES, a multi-state coalition of health care plans, submitted to the Secretary of HHS a 

white paper written with the technical assistance of Richard S. Foster, Chief Actuary of CMS 

from 1995 through 2012.  See CHOICES, et. al., Technical Issues with ACA Risk Adjustment and 

Risk Corridor Programs, and Financial Impact on New, Fast-Growing, and Efficient Health 

Plans (Nov. 4, 2015), attached hereto as Exhibit 1.  That paper detailed numerous problems with 

the ACA’s Risk Adjustment program, including the improper use of the statewide average 

premium in the formula and offered this foreboding prediction:  unless changes are made to the 
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Risk Adjustment program, the viability of “efficient, public-focused health insurance plans will 

be severely jeopardized.”  Id. at 1.  As only 4 of the original 23 CO-OPs funded by the ACA are 

still in operation, that prediction has sadly proven all too true. 

23. The concerns of NMHC and other small issuers have fallen on deaf ears in 

Washington.  NMHC was thus forced to sue to protect its rights.  On July 29, 2016, NMHC filed 

suit in the United States District Court for the District of New Mexico, challenging the Risk 

Adjustment program on numerous grounds under the Administrative Procedure Act (“APA”).   

24. On February 28, 2018, after voluminous briefing and lengthy oral 

argument, the Court sustained NMHC’s challenge in part, finding the agency’s justifications for 

using the statewide average premium in the Risk Adjustment formula were arbitrary and 

capricious.  The Court accordingly vacated the Risk Adjustment regulations for benefit years 

2014-2018 and remanded the matter back to the agency.  See New Mexico Health Connections v. 

United States Dept. of Health and Human Servs., No. 16-878, 2018 U.S. Dist. LEXIS 32908, 

*86-87 (D.N.M. Feb. 28, 2018). 

25. The Court’s ruling gave Defendants an opportunity to fix the problems 

with the Risk Adjustment program in a new rulemaking process.  Under the Court’s ruling, HHS 

was obligated to reconsider its decision to rely upon the statewide average premium.  HHS 

therefore had an opportunity to aid beleaguered American consumers by reforming its 

regulations to spur competition and reduce premiums. 

26. Instead, for more than four months, HHS did nothing.  It commenced no 

new rulemaking proceeding; nor did it reach out to NMHC to discuss its concerns.  Rather, the 

agency doubled down on its flawed past conduct by filing a motion with the Court for 

reconsideration.   
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27. In the meantime, as the motion for reconsideration was briefed and 

argued, HHS acted as if this Court’s ruling did not exist.  For months, it provided no statement or 

guidance about how it intended to act in light of the Court’s Order. 

28. Under the standard timetable created under the vacated Risk Adjustment 

regulatory scheme, HHS was supposed to publish Risk Adjustment results for benefit year 2017 

on or before June 30, 2018.  These results would specify the amounts that must be paid by 

individual insurers and the amounts that will be received by other insurers.  HHS initially failed 

to publish these results, leading to questions from confused issuers as to when the information 

would be provided. 

29. Realizing that it could not deny the effect of the Court’s Order forever, on 

July 7, 2018 – more than four months after the Court’s ruling – HHS at last publicly 

acknowledged that the Court had vacated the 2017 Risk Adjustment regulation and that therefore 

the agency no longer had a legally in force program for the 2017 benefit year.  HHS did not 

announce any plans to initiate a new rulemaking at that time, but merely asserted that it hoped to 

win its pending motion for reconsideration. 

30. NMHC, in response, publicly called yet again for HHS to commence a 

new rulemaking proceeding to fix and reform the Risk Adjustment program.  See, e.g., Evan 

Sweeney, Fitch: Risk Adjustment Freeze Won’t Hurt Credit Ratings for the Largest Insurers, 

Fierce Healthcare (July 16, 2018), at https://www.fiercehealthcare.com/payer/fitch-ratings-

finance-risk-adjustment-blue-cross-blue-shield-new-mexico-health-connections (quoting NMHC 

as stating that this “gives a real opening to CMS and the industry to really come up with a better 

solution”); New Mexico Health Connections’ Response to Recent Media Statements Regarding 

ACA Risk Adjustment (July 19, 2018), at 
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http://www.mynmhc.org/In_the_News.aspx?c74293735b5a4721b9c160aa3438c41bblogPostId=

91c11b9a62af4e6ca6e65985aceb6a3c. 

31. Others throughout the industry expressed alarm that HHS had no plan to 

restart the Risk Adjustment program and apparently had not bothered to communicate crucial 

information to stakeholders for months. 

32. HHS then lurched to the opposite extreme.  On July 24, 2018, HHS issued 

a new Final Rule for the Risk Adjustment program for benefit year 2017 (the “2017 Rule”) with 

no prior notice or opportunity to comment.  See HHS, Adoption of the Methodology for the 

HHS-Operated Permanent Risk Adjustment Program Under the Patient Protection and 

Affordable Care Act for the 2017 Benefit Year (July 24, 2018), at 

https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/CMS-9920-F-7-

24-18-final.pdf, effective upon adoption of 83 Fed. Reg. 36,456 (July 30, 2018).  HHS justified 

the departure from the normally required procedures of notice and comment based upon the 

alleged urgent need to restart Risk Adjustment immediately – a timing “emergency” that, even if 

real (a dubious proposition), had been manufactured by months of unexplained inaction by HHS. 

33. In the 2017 Rule, HHS fixed none of the flaws in the Risk Adjustment 

formula that have caused such widespread damage in the marketplace.  Instead, the agency 

reissued the same formula with the fig leaf of an attempted new (and deficient) justification for 

its actions.    

34. NMHC accordingly brings the instant action challenging the 2017 Rule on 

two grounds.  First, HHS violated the APA and denied NMHC’s Procedural Due Process Rights 

under the Constitution when it refused to follow legally mandated notice and comment 

rulemaking procedures.   
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35. Second, the 2017 Rule’s continued use of the statewide average premium 

in the Risk Adjustment formula is arbitrary and capricious and should be vacated under the APA.   

36. NMHC thus respectfully submits that the Court should once more vacate 

and remand HHS’s improper Risk Adjustment regulation for benefit year 2017 and direct the 

agency to finally do its job and genuinely reform this program that has been so destructive. 

JURISDICTION AND VENUE 

37. This Court has subject matter jurisdiction over the Plaintiff’s claims under 

Article III of the United States Constitution and 28 U.S.C. § 1331.  Judicial review is authorized 

by the Administrative Procedure Act, 5 U.S.C. § 701 et seq. which permits “[a] person suffering 

legal wrong because of agency action, or adversely affected or aggrieved by agency action 

within the meaning of a relevant statute . . . to judicial review thereof.”  5 U.S.C. § 702. 

38. Venue is proper in this district under 28 U.S.C. § 1391(e) because a 

substantial part of the events or omissions giving rise to the claim occurred in this district. 

THE PARTIES 

39. Plaintiff New Mexico Health Connections is a New Mexico nonprofit 

corporation based in Albuquerque, New Mexico, with its principal place of business located at 

2440 Louisiana Blvd. NE, Suite 601, Albuquerque, New Mexico 87110.  NMHC offers health 

insurance coverage in New Mexico’s individual and small group markets, which are subject to 

Risk Adjustment. 

40. Defendant United States Department of Health and Human Services 

(“HHS”) is the federal agency responsible for overseeing federal administration of the ACA. 

41. Defendant Centers for Medicare and Medicaid Services (“CMS”) is the 

agency within HHS immediately responsible for overseeing federal administration of the ACA, 

including the Risk Adjustment program. 
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42. Defendant Alex M. Azar II is the Secretary of HHS and is responsible for 

the overall administration of HHS.  He is sued in his official capacity. 

43. Defendant Seema Verma is the Administrator of CMS and is responsible 

for overseeing CMS.  She is sued in her official capacity. 

44. Defendants are collectively referred to as “the Government” or “HHS.”  

Defendants’ address is 200 Independence Avenue, SW, Washington, DC 20201. 

THE AFFORDABLE CARE ACT PREMIUM STABILIZATION PROGRAMS 

The Affordable Care Act 

45. Enacted in 2010, the ACA brought major health care reform to the United 

States.  As noted supra, one major goal of the ACA was to foster competition in the insurance 

market because, as former HHS Secretary Sylvia Burwell explained, competition improves 

health care from both a cost and quality perspective: “[w]hen there is competition, that creates 

downward price pressure, and it also creates upward quality pressure.”  Zachary Tracer, Top U.S. 

Health Official Highlights Need for Insurer Competition, Employee Benefit News (July 18, 

2016), available at https://www.benefitnews.com/news/top-us-health-official-highlights-need-

for-insurer-competition.  

46. HHS has stated publicly that the new insurance markets created by the 

ACA cannot succeed without robust competition among issuers: 

A stabilized individual and small group insurance market will 
depend on greater choice to draw consumers to the market and 
vibrant competition to ensure consumers have access to 
competitively priced, affordable, and quality coverage.  Higher 
rates, particularly for consumers who are not receiving advance 
payments of the premium tax credit (APTC) or claiming the 
premium tax credit, resulting from minimal choice and 
competition, can cause healthier individuals to drop out of the 
market, further damaging the risk pool and risking additional issuer 
attrition from the market. 
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HHS, Patient Protection and Affordable Care Act; Market Stabilization, 82 Fed. Reg. 18,346, 

18,346 (Apr. 18, 2017).  

47. Earlier this year, HHS reiterated that “Over time, issuer exits and 

increasing insurance premiums have threatened the stability of the individual and small group 

Exchanges in many geographic areas.”  HHS, Notice of Benefit and Payment Parameters for 

2019, 83 Fed. Reg. 16,930, 16,930 (Apr. 17, 2018). 

48. While cost and quality (improved through competition in the market) are 

important ACA goals, another critical component of the ACA is to ensure the availability of care 

to all Americans, regardless of their medical history or health status.  Prior to the implementation 

of the ACA, insurers were free to deny coverage or raise premium rates based on individual 

factors such as medical history or preexisting conditions.  The ACA changed this landscape 

through its “guaranteed issue” and “community rating” provisions, which prohibited insurance 

issuers from denying coverage or increasing rates based on an individual’s health status.  See 

ACA, Pub. L. No. 111-148, § 1201 (codified at 42 U.S.C. §§ 300gg-1 – 300gg-5). 

49. While providing a crucial step in expanding access to health care 

coverage, these provisions were problematic for health insurance issuers as they made it difficult 

to accurately predict health care costs, which could result in large financial losses and premium 

volatility.  Issuers had no way of assessing the health care costs of this new class of previously 

uninsured Americans and were unable to adjust premiums to account for unpredictable costs that 

may accompany these new members.  Due to these inherent financial risks and in order to 

provide stability and certainty for health insurance issuers (and to encourage participation on the 

newly created individual health insurance exchanges), the ACA established three premium 
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stabilization programs: the Reinsurance, Risk Corridor and Risk Adjustment programs.  See 42 

U.S.C. §§ 18061-63.   

50. These inter-related programs, colloquially referred to as the “Three Rs”, 

were designed to mitigate the difficulties and uncertainties during the ACA’s rollout “to assist 

insurers through the transition period, and to create a stable, competitive and fair market for 

health insurance,” particularly during the first few years of full ACA implementation.  CMS, The 

Three Rs: An Overview (Oct. 1, 2015), available at https://www.cms.gov/newsroom/fact-

sheets/three-rs-overview.  Congress recognized that this uncertainty could lead insurers to 

increase premiums and cause instability in the market, and the “Three Rs” were designed to 

alleviate these potential problems and minimize an insurer’s potential losses due to market 

participation under the ACA’s new rules.   

51. Just one of the “Three Rs” is at issue in this Complaint:  Risk Adjustment.   

Risk Adjustment Program 

52. The Risk Adjustment program is the only permanent “R” program; the 

other two were temporary programs that sunset after 2016.  Theoretically, under the Risk 

Adjustment program, insurance issuers with healthier populations will make payments to CMS 

and issuers with sicker populations will receive payments from CMS.  The program aims to level 

the playing field between insurers to prevent carriers from making or losing money solely 

because they draw healthier or sicker enrollees, thus permitting competition to focus on the 

merits of price, quality, efficiency, and service.   

53. States may offer their own Risk Adjustment program or allow the federal 

government to administer their program for them.  In 2017, the relevant benefit year for this 

case, HHS operated the Risk Adjustment program in every state. 
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54. Specifically, the text of the ACA statute provides that: 

each State shall assess a charge on health plans and health 
insurance issuers [in the individual or small group market within 
the state] . . . if the actuarial risk of the enrollees of such plans or 
coverage for a year is less than the average actuarial risk of all 
enrollees in all plans or coverage in such State for such year that 
are not self-insured group health plans (which are subject to the 
provisions of the Employee Retirement Income Security Act of 
1974). . . .  

each State shall provide a payment to health plans and health 
insurance issuers [in the individual or small group market within 
the state] . . . if the actuarial risk of the enrollees of such plans or 
coverage for a year is greater than the average actuarial risk of all 
enrollees in all plans and coverage in such State for such year that 
are not self-insured group health plans (which are subject to the 
provisions of the Employee Retirement Income Security Act of 
1974).   

ACA, Pub. L. No. 111-148, § 1343 (codified at 42 U.S.C. § 18063). 

55. At the most basic level, Risk Adjustment charges and payments are based 

on individual member risk scores that in turn are aggregated to a plan’s entire membership base.  

Members’ risk scores are intended to reflect their anticipated health costs based on their age, 

gender, and medical diagnoses.  An individual with more complex medical needs (and, 

presumably, higher health costs) should be ascribed a higher risk score.  A membership base’s 

risk score is then compared with the average risk score within the relevant state and market.  The 

Government then calculates Risk Adjustment payments and charges based on these relative risk 

scores.   

56. Unfortunately, the Risk Adjustment program as implemented by HHS 

does not transfer funds based mainly or solely upon the relative health status or actuarial risk of 

an enrollee, but rather punishes low-cost health plans for operating efficiently and innovating to 

reduce costs.  And when low-cost, disruptive new competitors are stifled, consumers suffer from 

higher premiums and reduced options. 
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NMHC IS FORMED TO PROVIDE AN INNOVATIVE AND AFFORDABLE HEALTH 
INSURANCE OPTION IN NEW MEXICO 

The ACA CO-OP Program 

57. One major aspect of the ACA’s health care overhaul was the 

establishment of health insurance marketplaces or exchanges, which offered consumers 

organized platforms to shop for coverage with specified benefit levels.  These exchanges were 

established to meet the ACA’s goal of providing “competitive environments in which consumers 

can choose from a number of affordable and high quality health plans.”  Steven Sheingold, et al., 

Competition and Choice in the Health Insurance Marketplaces, 2014-2015: Impact on 

Premiums, Assistant Sec’y for Planning and Evaluation Issue Brief (July 27, 2015), at 1, 

available at https://aspe.hhs.gov/sites/default/files/pdf/108466/rpt_MarketplaceCompetition.pdf. 

58. To offer plans on the exchanges, an issuer must certify that the plans are 

“qualified health plans” (“QHPs”), that is, that they meet certain federally-mandated criteria.  

The ACA offered tax credits and cost-sharing subsidies to help low-income individuals purchase 

QHPs through the exchanges.  See ACA, Pub. L. No. 111-148, §§ 1401-02 (codified at 26 U.S.C. 

§ 36B, 42 U.S.C. § 18071). 

59. In order to promote competition within the exchanges and to provide 

consumers with greater choice among QHPs, the ACA created the CO-OP program, which 

authorized the creation of nonprofit health insurance issuers to offer QHPs primarily to the 

individual and small group markets on the exchanges.  See ACA, Pub. L. No. 111-148, 

§ 1322(a)(1)-(2) (codified at 42 U.S.C. §18042(a)(1)-(2)).   

60. The ACA expressly provided that, in funding new CO-OP carriers, CMS 

should give priority to applicants that will utilize integrated care models that improve care 

management.  See ACA, Pub. L. No. 111-148, § 1322(b)(2)(ii) (codified at 42 U.S.C. 

Case 1:18-cv-00773-SCY-KBM   Document 1   Filed 08/13/18   Page 17 of 49



 

-18- 

§ 18042(b)(2)(ii)).  In other words, it was Congress’s express intent to encourage innovations in 

care management by health plans to improve health outcomes and to lower medical costs. 

NMHC Is Formed to Deliver Integrated Care and Drive Down Costs in New Mexico 

61. NMHC was initiated by a group of community advocates in 2011 to apply 

for a CO-OP grant under Section 1322 of the ACA. 

62. On February 19, 2012, NMHC signed a loan agreement (“Loan 

Agreement”) with HHS to fund its initial formation and operation in New Mexico.  See Loan 

Agreement, CMS & NMHC (Feb. 19, 2012).  NMHC began enrolling members in October 2013 

for coverage set to go into effect in January 2014. 

63. The Loan Agreement required NMHC to develop a viable and sustainable 

CO-OP offering plans deemed certified by CMS as QHPs to participate on the ACA health 

insurance exchanges.  See HHS, et al., Loan Funding Opportunity Number: OO-COO-11-001 

(Dec. 9, 2011), at 8, 22.   

64. To be deemed certified, NMHC was required to comply with all standards 

set forth in Section 1311(c) of the ACA, all state specific standards, and various CO-OP 

regulatory standards.  NMHC was also required to offer at least two-thirds of its plans as QHPs 

in these markets.  In other words, unlike its larger, entrenched competitors, NMHC is required to 

offer products on the individual insurance exchanges established by the ACA, and is required to 

do substantially all of its business in the individual and small group markets (the only markets 

impacted by the Risk Adjustment program).   

65. NMHC has always been committed to providing access to quality 

healthcare to individuals and families regardless of income.  Half of its members qualify for 

subsidized health insurance coverage.  NMHC fills a void in New Mexico’s health insurance 
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options, providing affordable, high quality coverage.  In 2017 and 2018, NMHC offered the 

lowest cost or second lowest cost silver plans in a majority of New Mexico’s five rating regions. 

66. NMHC is able to provide these low premium plans thanks to its excellent 

medical management capabilities, which help members to have the best health status possible for 

each individual, thus avoiding major unnecessary costs, especially hospitalizations.  

Affordability and health improvement are core to its mission and business success and are at the 

forefront of its Board’s fiduciary responsibility and managements goals.    

67. Members are particularly drawn to NMHC’s innovations that promote a 

focus on improved health status.  The benefits available to each NMHC member include: 

• no co-payments for a set of chronic disease generic drugs and behavioral 
drugs;  

• outpatient visits to behavioral providers are free with no co-payment, 
deductible, or co-insurance;  

• personalized outreach to patients to ensure compliance with medication 
regimens, including driving members to the pharmacy when necessary; 

• care coordination, including follow-up visits with primary care providers 
after a hospitalization; 

• assistance of community health workers and social workers when needed; 
and 

• intense personalized medical management of high risk individuals.   

68. In keeping with its nonprofit CO-OP design and consumer focus, NMHC 

is the only health plan in New Mexico where margins are redirected to the benefit of its members 

through rate reductions and/or improvement of care and health quality.  NMHC is not under 

pressure to make extraordinary profits; its focus is solely on its members. 

69. National studies have highlighted the value created by NMHC’s 

outstanding approach to care management.  For example, in its 2015 white paper, CHOICES 
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highlighted the value of the NMHC model.  See Exh. 1, CHOICES, Technical Issues with ACA 

Risk Adjustment.  With respect to medical management services, CHOICES wrote:  

NMHC operates a “Late to Refill” member outreach program and 
uses a value-based plan design featuring $0 copayments for 
generic medications for 9 chronic conditions (e.g., asthma, 
diabetes, depression).  These programs are designed to (i) 
maximize compliance with prescription drug regimens for all 
patients, (ii) help ensure that members with known chronic 
conditions can afford medications that are critical to their 
treatment, and (iii) help prevent worsening (and more expensive) 
disease progression.  These value-driven insurance design elements 
have resulted in:  

Generic Dispensing Rate of 87.3% for NMHC compared to an 
average of 85% for the OptumRx pharmacy benefit manager’s 283 
commercial clients. 

PMPM [per member per month] prescription drug spending of 
$53.57 for NMHC versus $67.14 for the OptumRx commercial 
average (with a comparable risk profile). 

With lower member cost-sharing, medication adherence is higher, 
with the resultant well-proven improved health and reduction in 
avoidable cost – yet also reducing associated risk scores [under the 
Risk Adjustment program].   

Id. at 6. 

70. The white paper further noted that, in just a 10 week period, NMHC made 

267 outreach attempts to its members to remind them to refill prescriptions and stay on course 

with their regimen.  Id.  This reflects NMHC’s particular focus on “high-priority prescription 

drugs” that are used to treat behavioral health disorders, asthma, seizures, heart problems, 

diabetes, etc.  Id. at 7. 

71. In sum, NMHC has helped its members maintain or even improve their 

health, which, in turn, has lowered costs.  This is precisely the type of innovative offering that 

the ACA CO-OP program was designed to support.   
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72. But no good deed goes unpunished.  Sadly, that old adage rings very true 

for NMHC.  NMHC should be heralded as a shining new star in the health insurance market.  

But, because of the arbitrary, capricious and unlawful Risk Adjustment methodology imposed on 

NMHC by HHS, it instead is left questioning whether its business model is sustainable.   

73. Rather than use its medical cost savings to reduce premiums to its 

members, NMHC instead is forced to pay a huge portion of its premium dollars, amounting to 

millions of dollars each year, into the deep pockets of one of the two largest insurers in New 

Mexico – BCBSNM; and NMHC must significantly raise premiums on its members to mitigate 

such losses going forward.  This is despite the fact that BCBSNM’s Chicago-based parent, 

Health Care Service Corporation, has annual revenues well into the tens of billions of dollars. 

74. This upside-down system of reverse Robin Hood, where innovative start-

ups must subsidize multi-billion dollar lumbering incumbents, is a direct result of HHS applying 

the Risk Adjustment program in an arbitrary, capricious, and unlawful manner that flouts the 

intent of Congress.  NMHC’s success and future are threatened solely because HHS has 

instituted Risk Adjustment in a way that penalizes low-cost carriers for having lower than 

average premiums, regardless of the relative health or sickness of their population.   

CMS PENALIZES NMHC FOR PROVIDING EXCEPTIONAL MANAGED CARE AT 
AFFORDABLE PREMIUMS 

The Risk Adjustment Methodology Does Not Adjust for Actuarial Risk as Directed by the 
Statute 

75. In Section 1343 of the ACA, Congress set forth the requirements of the 

Risk Adjustment program:  HHS must (1) “assess a charge on health plans and health insurance 

issuers…if the actuarial risk of the enrollees of such plans or coverage for a year is less than the 

average actuarial risk of all enrollees in all plans or coverage in such State for such year…” and 

(2) “provide a payment to health plans and health insurance issuers…if the actuarial risk of the 
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enrollees of such plans or coverage for a year is greater than the average actuarial risk of all 

enrollees in all plans and coverage in such State for such year…” ACA, Pub. L. No. 111-148, 

§ 1343(a)(1)-(2) (codified at 42 U.S.C. § 18063(a)(1)-(2)). 

76. The express directive and clear purpose of Section 1343 is to adjust 

payments and charges only for “actuarial risk” – i.e. how sick an enrollee is.   

77. But the Risk Adjustment methodology developed by HHS instead adjusts 

for differences in premiums, thereby sweeping in numerous factors that have nothing to do with 

actuarial risk.   

78. Like any business, health insurance companies have a number of 

expenses.  Those include payments to providers for health care services provided to enrollees, 

which is affected both by the amount of utilization of services and by negotiated rates (prices) 

with providers; employee salaries and associated overhead costs; marketing expenses, etc. 

79. These expenses must be covered by the issuer’s revenues – i.e. premiums 

collected from plan enrollees.   

80. To maintain a viable business, an insurance company must collect more in 

premiums than it pays out in collective expenses.  The higher an insurer’s expenses, whatever 

their nature might be, the higher it must set its premiums.  In a well-functioning competitive 

market, carriers will be forced to innovate to cut their costs so they can lower their premiums and 

attract more members.   

81. Under the ACA, insurers are prohibited from denying coverage or setting 

discriminatory insurance premiums based on an individual’s health status and corresponding risk 

profile.  ACA, Pub. L. No. 111-148, § 1201 (codified at 42 U.S.C. § 300gg).  Thus, insurers lack 

control over who they enroll in their plans.  With that lack of control comes risk that a 
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disproportionate number of sicker individuals (i.e. individuals with higher actuarial risk) could 

enroll in certain plans, while healthier individuals who require less care could opt to enroll in 

other plans.  This is the singular issue that Congress sought to be addressed by the Risk 

Adjustment program.   

82. All of the other factors that drive an insurer’s premiums are not what 

Congress intended for HHS to address in the Risk Adjustment program.  In other words, the Risk 

Adjustment formula should not assess a payment against an insurer because it runs a more 

efficient business, separate and apart from the health status of its enrolled population.  It should 

not penalize an insurer for cutting costs through innovative and proactive medical management.  

It should not penalize an insurer for running a lean enterprise with lower administrative costs.  

Likewise, the Risk Adjustment formula should not be used to subsidize insurance companies that 

have high administrative costs or do not bother investing in improved medical management of 

their members.  But that is exactly what HHS’s Risk Adjustment formula does. 

Use of the Statewide Average Premium Penalizes Low Cost, Efficient Insurers  

83. As developed by HHS in its regulations, Risk Adjustment charges and 

payments are calculated in a multi-step process that first involves calculating individual enrollee 

risk scores, then calculating plan level risk scores, and finally calculating payments and charges.  

See CMS, HHS-Operated Risk Adjustment Methodology Meeting: Discussion Paper, at 113. 

84. The payment or charge amount is a plan’s premium with risk selection 

score minus its premium without risk selection score, multiplied by the “Statewide Average 

Premium.”  See id. at 115-117.  That figure is then multiplied by the plan’s total billable member 

months.  See id. at 118. 

85. The Statewide Average Premium is, as its name suggests, a calculation of 

the weighted average premium charged by all insurers across a given state.   
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86. Thus, when calculating Statewide Average Premiums, the prices charged 

by the largest insurers skew the weighted average closer to their actual premium prices, 

essentially buffering them from the Risk Adjustment based on their plan size and not on their 

risk score.   

87. Because of its innovative and efficient business model, NMHC’s 

premiums are substantially lower than those of BCBSNM and other larger competitors.   

88. BCBSNM and other large issuers drive up the Statewide Average 

Premium due to their large market share and higher prices.   

89. For example, in 2017, the Statewide Average Premium for New Mexico 

small group plans was $438.50 per member per month, and NMHC’s small group average 

premium was $341.10 per member per month. 

90. The efficiencies built in to NMHC’s business model are wiped out by the 

Risk Adjustment transfer formula’s use of the Statewide Average Premium.   

91. Use of this inflated premium factor has nothing to do with actuarial risk, 

but nevertheless has a direct and harmful effect on NMHC.  If HHS had used NMHC’s own 

premium instead of the artificially skewed statewide average, it would have paid millions of 

dollars less in Risk Adjustment charges. 

92. For example, in benefit year 2016, as measured by HHS, NMHC’s risk 

score was virtually identical to the state average risk score for the small group market and only 

3.4% below the state average for the individual market.  Yet despite having essentially the same 

actuarial risk as the state average (as measured by HHS), NMHC was assessed close to $9 

million in Risk Adjustment charges for 2016.  This was because HHS scales Risk Adjustment 

transfers based not on actuarial risk, but the Statewide Average Premium.  The fact that NMHC, 
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using the medical cost savings from its care management model, was able to price well below the 

state average premium caused its Risk Adjustment charges to be artificially inflated.  Under the 

Risk Adjustment formula as implemented by HHS, NMHC was forced to pay for the high prices 

and inefficiencies of other insurers.   

93. Because NMHC was penalized for low pricing by the Risk Adjustment 

program, it had no choice but to seek double-digit premium increases for 2017 and 2018, hurting 

consumers throughout the state of New Mexico. 

94. NMHC experienced similarly perverse results in the 2017 Risk 

Adjustment program. 

95. In 2017, as measured by HHS, NMHC’s risk score was higher than the 

state average in the individual market.  That is, its enrollees were sicker than average.  Yet it was 

still assessed a substantial Risk Adjustment charge for the individual market. 

96. The results were even more absurd for the 2017 small group market.  

There, as measured by HHS, NMHC’s risk score was only 1.1% below the state average; 

NMHC’s population was not any healthier or sicker than the state average.  But it still was hit 

with millions of dollars of Risk Adjustment charges in the small group market because its small 

group premiums were 22% below the Statewide Average Premium. 

97. The Risk Adjustment formula developed and implemented by HHS is not 

an actuarial Risk Adjustment formula at all.  Rather it is a premium adjustment formula.  By 

design, it punishes insurers that keep premiums low and rewards insurers that charge the highest 

rates.   

98. Indeed, the greater a low-cost plan deviates from the Statewide Average 

Premium, the harder it is hit by the Risk Adjustment formula.  This creates a disincentive to 
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develop low premium plans.  HHS, through its perverse Risk Adjustment formula, has structured 

a system where carriers are penalized for competing with lower premium prices and are 

rewarded for raising rates.  For example, NMHC’s variation in the Statewide Average Premium 

increased from 3% below the individual market average premium to 14% below the market 

average premium between 2014 and 2015.  The adjustment in the percentage in the Risk 

Adjustment transfer that is attributable to the use of the market average premium then increased 

from 6% in 2014 to 16% in 2015. 

99. The CHOICES white paper, which, as noted above, was prepared with the 

assistance of CMS’s former Chief Actuary, explains how the Statewide Average Premium skews 

the formula to penalize low-cost, low-priced issuers:  

To the extent that a plan’s actual premiums are significantly lower 
(or higher) than the market average, then its estimated premium 
difference will be significantly exaggerated.  In particular, for 
efficient, high-performing plans focusing on thorough care 
management, cost-efficient care, effective provider networks, low 
administrative costs, and, in some cases, low nonprofit margins, 
member premiums will generally be well below average in an area, 
for a given mix of enrollees.  If such a plan’s premium is, say, 20% 
below the market average, then the risk transfer formula’s estimate 
of the plan’s premium related to unallowed health factors will be 
20% greater than the reality. 

*** 

Use of a plan’s actual average premium in the risk transfer 
formula, rather than the Statewide market average premium would 
eliminate this significant source of estimation error and result in 
much fairer transfers among plans.   

See Exh. 1, CHOICES, Technical Issues with ACA Risk Adjustment, at 9.  

100. HHS initially chose to adopt the Statewide Average Premium to calculate 

charges and payments under the Risk Adjustment program because it believed that the ACA 

mandated that Risk Adjustment be operated in a budget neutral manner so that all payments and 
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charges will net to zero.  See New Mexico Health Connections, 2018 U.S. Dist. LEXIS 32908, at 

*86 (“the administrative record indicates that HHS assumed, erroneously, that the ACA requires 

risk adjustment to be budget neutral”).  As a matter of math, use of the Statewide Average 

Premium in the Risk Adjustment formula will always automatically generate a result where 

payments made by insurers within a state and payments received by other insurers within a state 

net to zero. 

101. When developing the Risk Adjustment formula in advance of the 2014 

launch of the ACA exchange marketplaces, HHS did not consider at all whether the use of the 

Statewide Average Premium would punish efficient, innovative plans that found ways to reduce 

costs and improve health regardless of the health or sickness of their enrollees. 

102. When developing the Risk Adjustment formula, HHS wrongly assumed 

that medical costs between plans would vary only based upon the health or sickness of enrollees, 

and not how well the plan managed its members’ care.  HHS thus never considered how its 

formula would penalize innovation and care management to reduce costs and premiums. 

103. This assumption that there could be no innovation in health care was 

directly contrary to what Congress thought and intended.  That is why Congress included the 

CO-OP program in the ACA to fund new, innovative community nonprofit health plans with 

taxpayer dollars.  As noted above, Congress directed HHS to prefer CO-OP loan applicants with 

business plans focused on improved care management and care coordination. 

104. In fact, at the very same time that HHS was developing the Risk 

Adjustment formula on the assumption that innovation and competitive disruption were 

somehow not possible in the health insurance space, it was simultaneously making billions of 
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dollars of loans of taxpayer money to new start-up CO-OPs like NMHC based upon business 

plans centered upon new innovative ways of managing care and reducing costs. 

105. HHS never considered how its Risk Adjustment formula would impact the 

CO-OP program and the ability of the United States Treasury to recover billions of dollars of 

taxpayer funded loans. 

106. As noted above, the capital base of many CO-OPs – funded by these 

government loans – was largely destroyed by excessive, punitive risk adjustment charges. 

107. Put differently, HHS’s Risk Adjustment formula resulted in the CO-OP 

loan dollars being transferred to large incumbent health plans through Risk Adjustment charges, 

instead of being used for their Congressionally authorized purpose of fostering new competition 

and innovation.  And needless to say, after dominant large carriers stripped their local CO-OPs 

of capital via Risk Adjustment, the CO-OPs were unable to repay their loans to taxpayers. 

108. Through the Risk Adjustment program, HHS has effectively 

misappropriated billions of dollars from the CO-OP program to provide unlawful subsidies to 

large, incumbent insurers. 

NMHC AND OTHERS TRY TO FIX THE BROKEN RISK ADJUSTMENT SYSTEM        

NMHC Tries to Persuade HHS to Reform Risk Adjustment 

109. The first Risk Adjustment results, for benefit year 2014, were published 

on June 30, 2015.  NMHC and others were shocked at the extraordinary size of the charges that 

HHS imposed upon them, often exceeding 10% of premium in an industry where operating 

margins are, at best, 2-3%.  For benefit year 2014, NMHC was assessed a Risk Adjustment 

charge of $6,666,798.00, representing 21.5% of its premiums.  Minuteman Health, the 

Massachusetts CO-OP, was forced to pay out more than 70% of its premiums in Risk 

Adjustment charges for 2014. 
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110. In response, a group of innovative, smaller insurance companies, many of 

them CO-OPs, formed the CHOICES coalition to analyze what had gone so wildly wrong with 

Risk Adjustment and how the program could be reformed. 

111. As discussed above, in November 2015, CHOICES submitted a white 

paper to the Secretary of HHS detailing the flaws in the Risk Adjustment program and proposing 

ways to fix the program.  CHOICES expressly discussed the distortions caused by the Statewide 

Average Premium and how it penalized efficient, innovative low-cost issuers like NMHC.  See 

Exh. 1, CHOICES, Technical Issues with ACA Risk Adjustment, at 9. 

112. In December 2015, HHS conducted the notice and comment process for its 

proposed Risk Adjustment regulation for benefit year 2017.  This was the first Risk Adjustment 

rulemaking proceeding after program results had been published. 

113. NMHC and numerous other small, innovative issuers submitted comments 

explaining to HHS how the Risk Adjustment program was penalizing low prices, competition 

and innovation.  NMHC’s comments attached and incorporated the CHOICES white paper. 

114. NMHC and other commenters proposed numerous solutions, including: 

• Use of each issuer’s own premium, instead of the Statewide Average 
Premium, in the Risk Adjustment formula. 

• Application of a care coordination factor to recognize the cost savings and 
efficiencies generated by better care management. 

• Capping Risk Adjustment charges as a percentage of premium. 

• Providing protections for newer and/or smaller issuers.     

115. HHS acknowledged receipt of these comments, but shrugged them off:  

“We did not propose changes to the transfer formula, and therefore, are not addressing comments 

that are outside the scope of this rulemaking.”  HHS, Notice of Benefit and Payment Parameters 

for 2017, 81 Fed. Reg. 12,203, 12,230 (Mar. 8, 2016). 
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116. Nevertheless, HHS did decide to convene a meeting in late March 2016 to 

discuss the Risk Adjustment program with interested stakeholders.  NMHC attended this meeting 

and was hopeful that, despite the agency’s high-handed refusal to address its concerns in the 

previous rulemaking proceeding, there could still be some path forward working collaboratively 

with HHS. 

117. On March 24, 2016, CMS issued a Discussion Paper in advance of this 

March 31, 2016 HHS-Operated Risk Adjustment Methodology Meeting.  See CMS, HHS-

Operated Risk Adjustment Methodology Meeting: Discussion Paper.  In that Discussion Paper, 

CMS wrote:  

[T]he Statewide average premium is intended to reflect average 
administrative expenses and average claims costs for issuers in a 
market and State.  We received comments from the public who 
believe that the inclusion of administrative costs in the Statewide 
average premium incorrectly increases risk adjustment transfers 
based on costs that are unrelated to the risk of the enrollee 
population. 

*** 

[W]e understand the concern that including fixed administrative 
costs in the Statewide average premium may increase risk 
adjustment transfers for all issuers based on a percentage of costs 
that are not related to enrollee risk.   

Id. at 92. 

118. The March 24, 2016 Discussion Paper also expressly acknowledged the 

bias built into the Risk Adjustment methodology against small, efficient insurers like NMHC:  

[A]lthough a number of sources of premium variation – such as 
metal level, age, and geographic cost factors – are explicitly 
addressed in the transfer equation, others – such as network 
differences, plan efficiency, or effective care coordination or 
disease management – are not.  We are exploring a number of 
ways of addressing such plan differences in our methodology, 
including through potentially modifying the transfer equation, 
perhaps by modifying the equation using a plan’s own premium…  
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Id. at 93. 

119.  Despite acknowledging the problems and witnessing the devastating 

consequences of this formula, the meeting led to no new immediate action to fix the broken 

system. 

NMHC is Forced to Sue to Protect Its Rights  

120. As HHS refused to take any meaningful and prompt action to reform the 

Risk Adjustment program (or even to respond to its comments), NMHC had no other option but 

to pursue litigation to try to protect itself from the out of control, punitive Risk Adjustment 

program. 

121. On July 29, 2016, NMHC filed a Complaint in the United States District 

Court for the District of New Mexico challenging HHS’s Risk Adjustment regulations for benefit 

years 2014-2017.  See New Mexico Health Connections v. United States Dept. of Health and 

Human Servs., No. 16-878 (D.N.M.) (the “First Lawsuit”).  NMHC later filed an Amended 

Complaint to add a challenge to the Risk Adjustment rule for benefit year 2018. 

122. In the First Lawsuit, NMHC challenged the 2014-2018 Risk Adjustment 

rules as arbitrary, capricious, and unlawful under the Administrative Procedure Act.  NMHC 

challenged both the use of the Statewide Average Premium and other aspects of the Risk 

Adjustment formula. 

123. After voluminous briefing on cross-motions for summary judgment, the 

Court conducted a multi-hour oral argument on January 22, 2018.  

124. On February 28, 2018, the Court issued its opinion and judgment in the 

First Lawsuit.  The Court sustained NMHC’s challenge as to the Statewide Average Premium, 

but otherwise ruled in favor of HHS.  The Court held that HHS’s justification for using the 

Statewide Average Premium – that the ACA, as a legal matter, mandated a budget neutral 
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formula – was improper and without basis.  The Court accordingly vacated the Risk Adjustment 

regulations for 2014-2018 and remanded the matter back to the agency.  See New Mexico Health 

Connections, 2018 U.S. Dist. LEXIS 32908, at *86-87. 

HHS ISSUES A NEW RISK ADJUSTMENT REGULATION FOR BENEFIT YEAR 2017 
WITHOUT NOTICE AND COMMENT AND WITHOUT ADDRESSING ANY OF THE 

PROBLEMS IN THE FORMULA 

HHS’s Initial Decision to Ignore this Court’s Ruling 

125. HHS’s initial reaction to the Court’s ruling was to ignore it.  HHS did not 

commence a new rulemaking proceeding, despite the Court’s remand.  Nor did HHS reach out to 

NMHC to address its concerns or to discuss a possible resolution or path forward. 

126. For a period of over four months, HHS issued no communications to 

health insurers to inform them of the ruling or how it intended to act in response. 

127. From February 28, 2018, until July 7, 2018, the agency simply pretended 

that this Court’s Order did not exist. 

128. HHS’s only response to its litigation defeat was to file a motion for 

reconsideration in the First Lawsuit, which is still pending.  HHS did not seek expedited briefing 

or argument, but instead stipulated to an extension of the otherwise applicable briefing deadlines.  

See ECF No. 58, New Mexico Health Connections v. United States Dept. of Health and Human 

Servs., No. 16-878 (D.N.M.). 

HHS’s Freeze on 2017 Risk Adjustment Charges and Payments 

129. Under HHS’s standard procedures, it was scheduled to release Risk 

Adjustment results for benefit year 2017 on June 29, 2018. 

130. However, because the agency had not bothered to take any action to 

commence a new rulemaking process for benefit year 2017, there was no 2017 Risk Adjustment 
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regulation in place on June 29th.  Accordingly, HHS did not publish Risk Adjustment results on 

June 29th.  At the same time, HHS made no public statement; nor did it provide any guidance. 

131. Confused issuers, who had expected to receive the 2017 report on the 

usual schedule, began to ask HHS when they would receive the 2017 Risk Adjustment results. 

132. HHS was finally forced to acknowledge publicly that it had to comply 

with this Court’s Order.  On Saturday, July 7, 2018, HHS publicly announced that it was freezing 

Risk Adjustment payments and charges for 2017 because there was no valid regulation in place. 

133. For two weeks after the “freeze” announcement, HHS declined to state 

what it intended to do other than to continue pursuing its motion for reconsideration in the First 

Lawsuit. 

134. Between July 7, 2018, and July 24, 2018, HHS did not commence a new 

Risk Adjustment rulemaking proceeding for the 2017 benefit year. 

HHS Promulgates a New 2017 Rule Without Following Notice and Comment Procedures 

135. On July 24, 2018, HHS abruptly reversed course and issued a new Final 

Rule for the Risk Adjustment program for benefit year 2017 (the “2017 Rule”).  See HHS, 

Adoption of the Methodology for the HHS-Operated Permanent Risk Adjustment Program 

Under the Patient Protection and Affordable Care Act for the 2017 Benefit Year (July 24, 2018), 

at https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/CMS-9920-F-

7-24-18-final.pdf, effective upon adoption of 83 Fed. Reg. 36,456 (July 30, 2018).   

136. HHS did not follow the APA’s required procedures for providing notice of 

the proposed regulations to interested stakeholders and an opportunity to comment.  See 5 U.S.C. 

§ 553.  Instead, the 2017 Rule was made effective immediately upon publication. 

137. HHS contended in the 2017 Rule that it had “good cause” under the APA 

to bypass notice and comment rulemaking procedures.  However, HHS’s good-cause findings are 
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without legal or factual basis and do not support its refusal to allow NMHC and other 

stakeholders an opportunity to be heard. 

138. HHS’s first alleged claim of “good cause” is a supposed timing 

emergency, because “it is now less than 2 months until risk adjustment payments for the 2017 

benefit year . . . are due to begin.”  83 Fed. Reg. at 36,459. 

139. But this timing emergency is entirely of HHS’s own creation.  This Court 

issued its judgment in the First Lawsuit on February 28, 2018.  If HHS had issued a new notice 

of proposed rulemaking promptly thereafter, it would have had more than ample time to conduct 

a robust notice and comment process.   

140. HHS cannot manufacture an unnecessary timing emergency and then use 

that artificial emergency as an excuse to deny members of the public critical rights to be heard 

under the APA. 

141. HHS nowhere explains in the 2017 Rule why it took no action to 

promulgate a new rule for 2017 between February 28, 2018 (the date of judgment) and July 24, 

2018 (the date of the new 2017 Rule).   

142. Moreover, there was no reason that HHS could not have commenced 

notice and comment rulemaking beginning on July 24, 2018, the date the 2017 Rule was issued. 

143. In past years, HHS has provided a 3 to 4 week comment period for Risk 

Adjustment regulations.  Thus, if HHS followed past practice, it could have conducted a 

comment period from July 24, 2018 to August 23, 2018.  Presumably, HHS could then issue a 

final rule, with the benefit of public comments, in September 2018 and restart Risk Adjustment 

payments and charges in October and November 2018.  This is a delay of only one month from 

the timeline in the 2017 Rule. 
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144. While HHS claims in the 2017 Rule that any delay for notice and 

comment would have supposedly had disastrous effects on market stability, it tellingly avoided 

any discussion of what the alternate timeline for a notice and comment process actually would 

be, much less made any factual findings about the impact of the minimal delay needed for notice 

and comment.  There are simply no fact findings whatsoever about (i) what the delay would have 

been to engage in notice and comment and (ii) how that delay, as opposed to an indefinite 

program suspension, would impact the marketplace. 

145. Nor do HHS’s claims of “good cause” make any sense even on their own 

terms.  HHS asserted that the lack of a Risk Adjustment rule in 2017 interfered with settled 

expectations used to set premiums for the 2017 benefit year.  But this Court issued its judgment 

in the First Lawsuit on February 28, 2018; after that date, no issuer had any reasonable 

expectation that the Risk Adjustment program would simply continue as previously promulgated 

because this Court had vacated the agency’s regulations.   

146. Nor can the agency evade judicial review and scrutiny of its conduct under 

the APA by claiming that some parties may have relied on or received a monetary windfall under 

its prior unlawful rules.  

147. That HHS may have failed to communicate forthrightly (or even at all) for 

months about this Court’s judgment is not an issue of reasonable reliance but rather the agency’s 

own egregious misconduct.  Indeed, if HHS were genuinely committed to allowing issuers to 

plan in advance, it would have promulgated guidance about this Court’s judgment and the 

agency’s planned next steps shortly after the February 28, 2018 judgment was issued. 

148. Nor is there any evidence that 2017 rates were set in reliance on 

predictable and readily forecasted Risk Adjustment program results.  As HHS knows from the 
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comments of NMHC and others in past rulemakings, as well as from NMHC’s arguments in and 

exhibits to its opposition brief to the motion for reconsideration in the First Lawsuit, issuers have 

not been able to predict Risk Adjustment results in advance because of the numerous, 

unpredictable factors that feed into the formula. 

149. In order to project future Risk Adjustment liabilities or payments when 

developing rates, a carrier must understand not only its own risk profile, market share, weighted 

average pricing, product mix, and geographic distribution of enrollees, but also: 

• The risk profile and health status of each of its competitors’ insured 
populations, including how that information may change from year to year 
as new enrollees enter the market and others leave the market (for 
example, an individual who switches jobs or whose spouse switches jobs 
may transfer to the new employer’s coverage). 

• Each competitor’s market share, relative product mix, and weighted 
average prices across different product sales. 

• The geographic distribution of each competitor’s enrollees by rating area. 

• How effective each competitor will be at capturing and mining medical 
diagnosis code information.   

150. In fact, in New Mexico’s individual insurance market in 2017, every 

issuer assumed in its rate filings that it would be forced to pay Risk Adjustment charges – an 

impossibility under the Risk Adjustment formula that automatically nets all payments and 

charges to zero.  The only explanation is that New Mexico issuers were unable to predict their 

Risk Adjustment outcomes and therefore planned and budgeted for the worst.  Certainly, none of 

their rates assumed the receipt of even one dollar in Risk Adjustment payments. 

151. HHS further claimed that any alleged delay in finalizing the 2017 Rule 

would create uncertainty for rate filings and market participation for benefit year 2019.  But there 

is an already finalized Risk Adjustment rule, which went through notice and comment, for the 

2019 benefit year.  The 2019 Risk Adjustment rule was not finalized until after judgment was 
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entered in the First Lawsuit and thus has never been subject to this Court’s earlier ruling.  In 

other words, the Court’s prior ruling and the new 2017 Rule issued in response have no bearing 

on the regulation of the ACA marketplaces in 2019.   

152. In a final gasp, HHS makes the extraordinary claim that taking the time for 

notice and comment would have threatened the solvency of some unnamed insurance companies.  

This remarkable assertion is supported by no evidence whatsoever:  there is not one insurance 

company named, nor any solvency or financial analysis cited. 

153. HHS’s newfound solicitude for the solvency of issuers is also deeply 

ironic.  Massive Risk Adjustment charges have rendered numerous issuers insolvent, including 

the CO-OP plans in Connecticut, Maryland, Illinois, Oregon, and Massachusetts, to name just a 

few.  HHS took no action whatsoever to prevent these insolvencies.  On the contrary, HHS 

scoffed when those plans and their state regulators sought some relief to preserve competition 

and choice in the marketplace.  For example, the Illinois CO-OP’s state regulator ordered it not 

to pay its Risk Adjustment invoice in order to preserve solvency, but HHS refused to recognize 

the legitimacy of the state insurance department order and thus forced the company’s closure. 

154. HHS also claimed in the alternative that notice and comment was 

“unnecessary” because it had previously conducted notice and comment rulemaking for the 

earlier, vacated 2017 Risk Adjustment regulation. 

155. This is not a legally valid basis under the APA to forego notice and 

comment.   

156. Nor is it true.  Quite the contrary, HHS refused to entertain comments 

regarding the Statewide Average Premium in the original rulemaking proceeding for 2017.  

Though NMHC and others specifically addressed the Statewide Average Premium in their 
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comments, HHS flatly refused to consider them:  “We did not propose changes to the transfer 

formula, and therefore, are not addressing comments that are outside the scope of this 

rulemaking.”  81 Fed. Reg. at 12,230.  HHS cannot now pretend that it offered notice and 

comment sufficient to satisfy the APA. 

157. Moreover, more than two years have elapsed since the original 2017 

rulemaking was conducted.  The additional market developments over that time and the need to 

consider the full impact of this Court’s decision reinforce the requirement for notice and 

comment. 

158. Accordingly, HHS clearly violated the APA by circumventing the 

standard notice and comment procedures.  On this basis alone, the Court should vacate the new 

2017 Rule. 

The New 2017 Rule Is Still Arbitrary and Capricious 

159. Even leaving aside the unlawful failure to abide by notice and comment 

procedures, the substantive provisions of the 2017 Rule are arbitrary and capricious and should 

be vacated. 

160. This Court vacated the original Risk Adjustment rule for benefit year 2017 

because the agency’s justification for using the Statewide Average Premium – that the ACA 

legally mandated a budget neutral Risk Adjustment program – was invalid; contrary to HHS’s 

assertions, the statute contains no such budget neutrality requirement.  See New Mexico Health 

Connections, 2018 U.S. Dist. LEXIS 32908, at *105. 

161. Nevertheless, in the new 2017 Rule, HHS simply re-adopted the Statewide 

Average Premium without any changes to the formula set forth in the earlier, vacated rule.  HHS 

instead chose to address the Court’s concerns with new text purporting to justify the use of the 

Statewide Average Premium. 
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162. While administrative agencies are permitted to change their views over 

time, in order to do so, they must acknowledge the fact that there has been a change in position 

and explain the reasoning for such change.  See generally Encino Motorcars, LLC v. Navarro, 

136 S. Ct. 2117, 2125-26 (2016). 

163. Here, HHS did not acknowledge that it had changed position, much less 

explain its reasoning behind any change.  As a result, either the agency continues to advance the 

exact same rationale that this Court already held to be invalid or the agency has engaged in 

arbitrary and capricious decision-making by not disclosing and justifying its change of position. 

164. HHS’s 2017 Rule is arbitrary and capricious for additional reasons.  First, 

the agency did not address at all the fundamental problem that NMHC presented in its comments 

to the previous 2017 benefit year rule (when it had been given an opportunity to comment):  that 

the Statewide Average Premium penalizes plans, like NMHC, that bring down medical costs 

through better care management.  Instead, HHS continues to assume – without any rational basis 

– that the only driver of differences in medical costs between health plans is the relative health or 

sickness of their enrollees, and not how well the plan does in managing the enrollee’s care and in 

keeping that individual healthy and out of the hospital.  This is demonstrably false, as evidenced 

by the fact that NMHC has been assessed risk adjustment charges for the 2017 individual market 

even though it enrolled a sicker than average population. 

165. HHS’s failure to address how the Statewide Average Premium penalizes 

innovative, effective care management flies in the face of Congress’s policy decision in the ACA 

to promote competition and innovation in health insurance markets.  This failure to account for 

care management also results in NMHC perversely transferring disproportionately larger sums in 

Risk Adjustment for effective care management and medical cost control, even though Congress 
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only intended for Risk Adjustment to address differences in actuarial risk, not health plan quality 

or efficiency. 

166. HHS also ignored that, by expressly instructing HHS to favor CO-OP loan 

applicants that pursue an integrated care model (see 42 U.S.C. § 18042(b)(2)(ii)), Congress 

directed the agency to incentivize and promote proactive care management approaches by health 

plans.  Instead of following Congress’s express policy directives, the agency has disregarded and 

severely undermined them. 

167. Second, HHS ignores NMHC’s proposal in its original 2017 comments to 

use a care coordination factor in the Risk Adjustment formula to adjust for and recognize care 

management initiatives, which would correct for the Statewide Average Premium’s penalization 

of effective care management. 

168. Indeed, in its comments to the proposed original 2018 Risk Adjustment 

rule (which has since been vacated by this Court), the Massachusetts and New Hampshire CO-

OP Minuteman Health attached a white paper from the actuarial consulting firm Axene Health 

Partners explaining how HHS could use a Care Management Effectiveness Index as a care 

coordination factor. 

169. Third, while HHS did address another potential solution to the problems of 

the Statewide Average Premium – use of each issuer’s own premium in the Risk Adjustment 

formula instead of the Statewide Average Premium – its reasons for rejecting that alternative 

were arbitrary and capricious. 

170. Use of each issuer’s own premium has the advantage of reflecting and 

rewarding each issuer’s ability to manage its population better and lower medical costs through 

improved care.  HHS did not address this benefit of using each issuer’s own premium. 
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171. Instead, HHS lobbed four largely conclusory criticisms at the use of each 

issuer’s own premium.  The first two criticisms are that use of each issuer’s own premium will 

cause plans to be less efficient and increase prices.  This is backwards, as NMHC’s experience 

and that of other CO-OPs has shown:  the formula in its present form artificially inflates Risk 

Adjustment charges by the proportion that a carrier prices below the Statewide Average 

Premium, thus directly penalizing price-cutting and the efficiencies in plan operation that bring 

costs down to allow for lower premiums.  Notably, NMHC’s comments to the original 2017 rule 

explained these points in detail, but HHS ignored its arguments and evidence entirely and simply 

asserted the contrary without any supporting reasoning or evidence. 

172. To the extent HHS is claiming that issuers can unilaterally manipulate 

their premiums to “game” Risk Adjustment, then its reasoning improperly ignores the larger 

regulatory landscape.  State and federal regulations, especially Medical Loss Ratio rules, tightly 

circumscribe the amount that a plan can increase premiums – a point that HHS conceded in its 

filings with this Court in the First Lawsuit.  As HHS explained in its Court filing:  “To the extent 

NMHC suggests that issuers can raise their rates solely to inflate risk adjustment payments (i.e., 

in a manner untethered to actual costs), that outcome is foreclosed by the Medical Loss Ratio 

rules, rate-review provisions, state insurance law, and the laws of economics, all of which help 

ensure that issuers price to cost.  42 U.S.C. § 300gg–18(b)(1)(A); 42 U.S.C. § 300gg–94(a); 45 

CFR § 154.200(a); N.M. Stat. Ann. 59A-18-13.3 (prescribing standards for review of proposed 

health insurance rates based on, among other factors, whether they are ‘reasonable, actuarially 

sound and based on reasonable administrative expenses’).”  See ECF No. 35, at 24, n.5, New 

Mexico Health Connections v. United States Dept. of Health and Human Servs., No. 16-878 

(D.N.M.). 
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173. The third criticism is that use of each issuer’s own premium will 

incentivize plans to avoid high risk enrollees through changes in benefit design.  But the ACA 

and its implementing regulations provide exhaustive, detailed requirements for plan benefit 

design.  HHS nowhere explains how, given this heavy regulatory overlay, a plan could alter its 

benefits to avoid high-risk enrollees. 

174. The final criticism is that plans will be able to use some sort of devious 

marketing technique to dodge sicker enrollees.  HHS nowhere explains what these would be or 

how they would be effective.  In fact, all plans on the ACA exchanges are sold through internet-

based platforms where consumers can readily see and research all options.  The exchanges have 

not had difficulty attracting sicker enrollees; the challenge has always been to attract enough 

healthy enrollees to balance out the overall risk pool. 

175. To the extent that HHS is concerned with fraudulent or misleading 

marketing, that misconduct is already extensively regulated by state insurance departments, 

which have broad jurisdiction to protect consumers from deceptive and misleading marketing 

practices. 

176. Fourth, HHS admits in the new 2017 Rule that the Statewide Average 

Premium sweeps in administrative costs that are unrelated to actuarial risk, which is why the 

vacated 2018 rule and the recently issued 2019 rule contain a downward adjustment of 14% to 

the Statewide Average Premium to account for such administrative expenses.  HHS declined to 

make this same adjustment in the new 2017 Rule because the previous, now vacated rule for 

2017 improperly failed to include this downward adjustment and HHS believes that it cannot 

upset settled reliance interests in the previously issued formula. 
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177. To begin with, HHS’s elevation of supposed reliance interests in earlier, 

improper regulations results in the absurd situation that the agency could never address and 

remedy its own errors because someone may have relied upon them (and even though those same 

errors cause real and substantial injury to many other issuers, like NMHC).  Here again, HHS is 

wrongly committed to preserving the windfall mistakenly given to the beneficiaries of the 

agency’s flawed risk adjustment scheme. 

178. Furthermore, HHS has no basis for its claim of sweeping reliance 

interests.  As detailed above, the Risk Adjustment formula is inherently unpredictable.  If issuers 

cannot forecast their Risk Adjustment results, then they cannot rely upon them in setting rates; 

indeed, in the New Mexico individual insurance market for 2017, no issuer projected receipt of a 

Risk Adjustment payment in its rate filings.  Notably, HHS cites no data or evidence whatsoever 

in support of its claimed reliance interests. 

179. Fifth, HHS’s new defense of the use of the Statewide Average Premium 

does not pass muster under the APA.  HHS does not defend the Statewide Average Premium as a 

proxy for actuarial risk (the basis in the ACA for Risk Adjustment transfers) nor as advancing 

any other substantive health care policy goal of the ACA. 

180. HHS’s sole justification for use of the Statewide Average Premium is that 

it guarantees, as a matter of math, a budget neutral result where all charges and payments will net 

to zero. 

181. But the problem with this rationale is that the Statewide Average Premium 

is not necessary for a budget neutral system.  The Risk Adjustment formula can be budget 

neutral (i.e., not entail the use of taxpayer funds) while using each issuer’s own premium instead 

of the Statewide Average Premium.  While there could be years when payments in under such a 
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formula would be too low to fund all payments out, the agency can always make a pro rata 

reduction in payments out in such years and make up any deficits in later years.  This was 

exactly the approach that HHS took in the reinsurance and risk corridors programs when they 

were in effect. 

182. HHS anticipated this objection in the new 2017 Rule and responded that 

the risk of an imbalance of payments in and payments out would undermine the certainty and 

predictability of the current Risk Adjustment formula.  According to HHS, the current Risk 

Adjustment formula is predictable and can be readily used to set premiums.  This concern for 

predictability is HHS’s real, core justification for use of the Statewide Average Premium. 

183. But as pointed out repeatedly above, HHS’s claim of predictability is pure 

fantasy.  The Risk Adjustment program has been and continues to be inherently unpredictable.  

Although HHS ignores the significant evidence of unpredictability that NMHC and others have 

submitted in previous rulemakings and in the First Lawsuit, the agency cites no evidentiary 

support at all for its view that the Risk Adjustment formula is predictable.  It is a conclusion 

made up out of thin air, and part of HHS’s deeply disturbing pattern of ignoring facts and 

evidence from real world market conditions. 

184. In sum, HHS’s only justification for the use of the Statewide Average 

Premium is to ensure a supposed predictability of results that has never existed under the 

formula.  And it is in pursuit of this mirage that the agency has trampled on cost-saving 

innovations in medical care management. 

185. Nor is there any reason that the Risk Adjustment program should be 

budget neutral.  To the extent that HHS continues to argue that the ACA mandated budget 
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neutrality in Risk Adjustment, that position was already appropriately rejected by this Court in 

the First Lawsuit. 

186. HHS has also not provided a viable explanation for why, as a discretionary 

matter, the program should be administered as budget neutral.  HHS offers three rationales for 

opting for budget neutrality, none of which have any merit. 

187. The first is that Risk Adjustment is supposed to be a state program and 

HHS cannot obligate state budgets.  But in 2017 – the only benefit year to which the new 2017 

Rule applies – HHS operated the Risk Adjustment program in every state.  For the relevant year 

of 2017, this was an entirely federal program. 

188. The second rationale is the lack of an appropriation to bridge any possible 

gap between payments in and payments out.  But HHS did not analyze whether, using each 

issuer’s own premium in 2017 (the only alternative considered), there would be a gap between 

payments in and payments out and how large that gap would be. 

189. HHS claims that it could not use its Program Management Appropriation 

to bridge any such gap (whatever it may be) because those funds are not “legally available” for 

use in Risk Adjustment.  But this directly conflicts with the GAO’s analysis of funding sources 

available for the risk corridors program – a point that NMHC made repeatedly in the First 

Lawsuit.  Yet HHS ignores the GAO’s analysis, even though it is the GAO – and not HHS – that 

is the expert agency in matters of budgeting and appropriations. 

190. Finally, a government obligation is legally enforceable in the Court of 

Federal Claims even if there is a shortfall in appropriations.  See generally Moda Health Plan, 

Inc. v. United States, 892 F.3d 1311 (Fed. Cir. 2018). 
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191. All of which pushes HHS back to its third rationale, which is the same 

canard about predictability addressed repeatedly above. 

 
COUNT ONE 

(Failure to Follow Notice and Comment Rulemaking Procedures) 

192. NMHC incorporates by reference all preceding paragraphs of this 

Complaint. 

193. The Administrative Procedure Act, 5 U.S.C. § 553, requires that “the 

agency shall give interested persons an opportunity to participate in the rule making through 

submission of written data, views, or arguments with or without opportunity for oral 

presentation” before a rule is finalized and made effective. 

194. HHS did not afford an opportunity to NMHC and other interested persons 

to comment on the new 2017 Rule published at 83 Fed. Reg. 36,456 before it was finalized and 

made effective. 

195. HHS did not have good cause under 5 U.S.C. § 553(b)(3)(B) to bypass the 

required notice and comment rulemaking process. 

196. Pursuant to the Administrative Procedure Act, 5 U.S.C. § 706, this Court 

should accordingly hold unlawful, vacate, enjoin, and set aside the new 2017 Rule published at 

83 Fed. Reg. 36,456. 

COUNT TWO 
(Violation of Due Process under the Fifth Amendment of the United States Constitution) 

197. NMHC incorporates by reference all preceding paragraphs of this 

Complaint. 

198. Under the new 2017 Rule published at 83 Fed. Reg. 36,456, HHS has 

announced its intention to assess more than $5 million in Risk Adjustment charges against 
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NMHC.  See Summary Report on Permanent Risk Adjustment Transfers for the 2017 Benefit 

Year (July 9, 2018), at https://downloads.cms.gov/cciio/Summary-Report-Risk-Adjustment-

2017.pdf.  NMHC therefore has a Constitutionally protected property interest at stake in the 

promulgation of the new 2017 Rule. 

199. In violation of the Fifth Amendment of the United States Constitution, 

HHS seeks to deprive NMHC of its property under the new 2017 Rule without providing due 

process of law. 

200. In particular, because there was no opportunity to comment on the new 

2017 Rule, NMHC was never afforded a meaningful opportunity to be heard prior to HHS taking 

action to deprive NMHC of its property. 

201. Pursuant to the Administrative Procedure Act, 5 U.S.C. § 706, this Court 

should accordingly hold unlawful, enjoin, vacate, and set aside the new 2017 Rule as being 

promulgated and applied in violation of NMHC’s Constitutional rights. 

COUNT THREE 
(Violations of Section 1343 of the ACA and the APA, 5 U.S.C. § 706) 

202. NMHC incorporates by reference all preceding paragraphs of this 

Complaint. 

203. Section 1343 of the ACA directs the Secretary of HHS, in consultation 

with the States, to “establish criteria and methods” to effectuate Risk Adjustment by charging 

health insurance issuers with “less than the average actuarial risk of all enrollees in all plans or 

coverage” in a given state and making payments to health insurance issuers with “greater than 

the average actuarial risk of all enrollees in all plans and coverage” in that state.   

204. HHS issues a different final regulation for the Risk Adjustment program 

for each benefit year. 
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205. On February 28, 2018, this Court vacated HHS’s Risk Adjustment 

regulations for benefits years 2014, 2015, 2016, 2017, and 2018.   

206. On July 24, 2018, HHS issued the new 2017 Rule to govern the Risk 

Adjustment program for benefit year 2017.  See HHS, Adoption of the Methodology for the 

HHS-Operated Permanent Risk Adjustment Program Under the Patient Protection and 

Affordable Care Act for the 2017 Benefit Year (July 24, 2018), at 

https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/CMS-9920-F-7-

24-18-final.pdf, effective upon adoption of 83 Fed. Reg. 36,456 (July 30, 2018).   

207. The issuance of the new 2017 Rule was a final agency action that was 

arbitrary, capricious, an abuse of discretion, and/or otherwise not in accordance with law, 

because (i) HHS has presented no valid justification for its decision to use the Statewide Average 

Premium over each issuer’s own premium in the Risk Adjustment formula and (ii) HHS has 

failed to consider all alternatives to the existing formula that have been presented to the agency. 

208. Pursuant to the Administrative Procedure Act, 5 U.S.C. § 706, this Court 

should accordingly hold unlawful, enjoin, vacate, and set aside the new 2017 Rule. 

PRAYER FOR RELIEF 

WHEREFORE, NMHC respectfully asks this Court to enter judgment in its favor 

and against Defendants and to: 

1. Vacate, enjoin, hold and declare unlawful, and set aside the 2017 Rule 

published at 83 Fed. Reg. 36,456.   

2. To the extent permitted, award NMHC costs and attorneys’ fees; and  

3. Award NMHC such other relief as this Court may deem necessary and 

appropriate. 
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