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IN

BRENT REGAN,

THE SUPREME COURT OF THE STATE OF IDAHO

a qualified elector of the

Supreme Court No. 46545-2018

State of Idaho,

PETITION FOR REVIEW

Petitioner,

V.

LAWERENCE DENNEY,
the State of Idaho,

Secretary of State of

in his

ofﬁcial capacity,

Respondent.

INTRODUCTION
Petitioner asks this Court to address an issue that strikes at the heart of the

constitutional balance

between an

initiative’s

lawmaking power and that power's

conferring an unconstitutional delegation of authority to effect the provisions ofthe

initiative.

This Court should issue a declaration that the recently passed ballot initiative,

appearing on the

known

November

6,

2018

as "Medicaid Expansion,”

is

ballot as ”Proposition

#2” and more commonly

unconstitutional and therefore Chapter 2, Title 56,

Idaho Code, should not be revised by the Idaho Secretary of State to include the

VERIFIED PETITION FOR REVIEW — Page 1
F:\CLIE NTS\BDS\9326\PIeadings\PetitIon for

Review.docx

amending language of Proposition #2
be

in

as the law of this state, nor should Proposition

#2

any way enforced or enforceable.
Alternatively,

if

the Secretary of State has already revised Chapter

2, Title 56,

Idaho Code, to include the amending language of Proposition #2 by the time this Court

determines that Proposition #2

is

of State to again revise Chapter

2, Title 56,

unconstitutional, this Court should order the Secretary

Idaho Code, to remove the amending

language of Proposition #2.
During the 2018 general election

ballot

in

Idaho, Proposition #2

and passed by the electorate. (Appendix

State of Idaho shall

amend

its

state plan to

A).

Proposition

expand Medicaid

was placed on the

#2 provides that the

eligibility

to certain

persons.

Under well-established Idaho

constitutional law, a

lawmaking body’s

failure to

include sufficient standards in a delegation of authority renders a law passed by that

lawmaking body void.

A lawmaking body may

government the power to set standards.

not delegate to an executive branch of

Instead, the

Iawmaking body must set

standards that are limited, reasonable, and clear to protect against arbitrary action or

uncontrolled discretion.

A sweeping and

general delegation of legislative

uncontrolled, unrestricted or unguided discretionary

as

does a delegation of lawmaking authority to

government to make future laws governing the
Here, Proposition

amend

its

state plan to

#2

states that the

expand Medicaid

F:\CLIENTS\B DS\9326\Pleadings\Petiﬁon for Review.docx

a state executive

constitutional limits

branch or the federal

issue.

Department of Health and Welfare

eligibility”
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power exceeds

power with

expressly authorizing the

"shall

Department of Health and Welfare to do so ”Notwithstanding any provision of law or
federal waiver to the contrary.” Proposition #2 further states that ”the

Health and Welfare

is

Department of

required and authorized to take all actions necessary to

implement the provisions ofthis section." This includes a requirement that the State of
Idaho ”shall

amend

its

plan to expand Medicaid

eligibility.

.

.

in

accordance with

sections 1902(a)(1)(A)(i)(Vll) and 1902(a)(14) of the Social Security Act.”

By expressly bestowing the Department of Health and Welfare with power to
ignore ”any provision of law or federal waiver to the contrary," and by delegating
authority to the Department of Health and Welfare to take

"all

actions necessary,”

Proposition #2 creates a sweeping and general delegation of legislative

standards. Proposition #2 creates

in

the Department of Health and Welfare

uncontrolled, unrestricted and unguided discretionary

constitutional limits. Similarly, by

power without

amending the plan

power that exceeds

in

accordance with federal

statutory law without limits, Proposition #2 impermissibly delegates lawmaking

authority to the federal government to

make future laws governing the

issue.

Accordingly, the Petitioner respectfully petitions the Court to declare Proposition

#2 unconstitutional. A

brief will

be

filed

subsequently

in

support of this Petition.

ll.

JURISDICTION
1.

The Court has

original jurisdiction to consider this Petition

Idaho Code § 34-1809(4).
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under

Ill.

THIS

IS

THE PROPER FORUM

This case presents important constitutional issues involving the

2.

constitutional balance

between an

initiative’s

lawmaking power and that power’s

conferring an unconstitutional delegation of authority to effect the provisions of the

initiative.

Pursuant to Idaho Code § 34-1809(4), "Any elector of the state of Idaho

3.

may, at any time after the attorney general has issued a
action in the

4.

(1)

supreme court to determine the

certificate of review, bring

constitutionality

ofany

initiative."

Moreover, whereas the constitutional challenge to Proposition #2

Proposition #2 having recently passed

in

the general election; and

an

(2)

is

ripe,

the governor

having issued his proclamation declaring Proposition #2 approved by a majority of those

who voted, now
jurisdiction

5.

is

the appropriate time for this Court to exercise

and consider the constitutional challenge

Time

is

statutory

in this Petition.

of the essence because within 90 days of the passage of

Proposition #2 the Idaho Department of Health and Welfare

amendments to the United
for

its

States

is

required to submit plan

Department of Health and Human

Services, Centers

Medicare and Medicaid Services (”CMS") to implement the provision of this section.
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IV.

PARTIES
Petitioner, Brent Regan,

6.

is

a qualiﬁed elector

ofthe State of Idaho and as

such has standing pursuant to Idaho Code § 34-1809(4) to bring the constitutional
challenges to Proposition #2 as alleged

in this Petition.

Respondent, Lawerence Denney,

7.

Idaho and responsible to

amendments

to

amend Chapter

2, Title

expand Medicaid as required

in

is

the Secretary of State for the State of

56, Idaho Code, to include the

Proposition #2.

V.

BACKGROUND
Petitioner hereby realleges and incorporates by reference the allegations

8.

contained

in

paragraphs 1 through

On October

7.

18, 2017,

an

Idaho Secretary of State. (Appendix

B).

9.

The

10.

expand Medicaid

initiative petition

initiative petition

proposed to add

a

was ﬁled

in

new statute

the office ofthe

requiring that Idaho

eligibility.

This initiative petition submitted to the Secretary of State contained four

11.

substantive sections.

Pursuant to Idaho Code § 34-1809, the Idaho Office of the Attorney

12.

General reviewed the

November

7,

initiative petition

2017. (Appendix

and prepared advisory comments dated

C).
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Given the

13.

strict

statutory timeframe within which the Ofﬁce of the

Attorney General was required to review the

in

scope offering review only

in isolated

depth analysis of each issue that
14.

In this

may

initiative petition,

the review was limited

areas of concern and did not provide an

in-

present problems.

regard, the Office ofthe Attorney General did not conduct any

analysis of the initiative petition

whether

it

was unconstitutional under the Idaho

State

Constitution for impermissibly delegating lawmaking authority to either the Department

of Health and Welfare and/or the federal government.

The

15.

petition

and

Office of the Attorney General provided a

identified that

the

initiative petition

summary ofthe

initiative

contained four sections.

Section one of the initiative petition represented the substantive portion

16.

of the initiative petition. This section required the state Medicaid program to expand

eligibility criteria

to include certain individuals

who

are not otherwise eligible for

Medicaid coverage.

The

17.

Office of the Attorney General noted that the language of the

initiative petition to

population

initially

18.

expand Medicaid ”tracks exactly with the proposed expansion

required by the Affordable Care Act (ACA).”

”This definition for the expansion population also coincides with the

population for which current federal law provides ninety/ten federal/state financial

match

rate.”

19.

(Emphasis added.)

Section

submit a state plan

one

also required the Idaho Medicaid

amendment to CMS.
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program to develop and

its

The Ofﬁce of the Attorney General again noted that ”the language ofthis

20.

section [section one] tracks with provisions of the ACA.”

Section

21.

two amended Idaho Code to

specify that existing deﬁnitions

would apply to the new Idaho Code. The Ofﬁce of the Attorney General found that
Section

two presented no signiﬁcant

legal or policy issues.

Section three presented an emergency clause. However, given the

22.

different statutory

framework surrounding the

initiative

process from the legislative

process, the Office ofthe Attorney General concluded that the clause

was

inappropriate.

The

23.

Office of the Attorney General noted that "Section

4 of the

initiative

contained a version of a sunset clause, but instead of being tied to a specific date
tied to a contingent condition.

null

and void ifthe

level

It

declares that the expansion provision shall

it is

become

of federal financial contribution for the expansion population

reduced below ninety percent (90%).”

The

24.

Office

ofthe Attorney General concluded that the sunset clause set

forth in Section four of the proposed initiative presented a unique issue.

clause

were

expansion

triggered, Idaho

until

If

the sunset

would be required to provide services for Medicaid

the program could get an

amendment approved by CMS to terminate

the program.

25.

The Ofﬁce of the Attorney General

amendment to remove this

stated, ”there

is

a possibility that the

service could be delayed or even denied, either of which

could limit the application of the Section 4 sunset clause.” (Emphasis added).
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is

Moreover,

26.

the current

”if

CMS

eligibility criteria,

outright denies the proposed

amendment to

return to

the Medicaid program would have the opportunity to

challenge that both administratively and

if

necessary through the courts; however the

program would be required to continue providing those services with a higher
percentage of state funds

state

until a

ﬁnal decision could be obtained. The time that the

would have to continue providing

services could

be anywhere from a few months

to several years."

27.

By the time the

initiative petition

sponsors completed the signatu re

gathering and the Secretary of State placed Proposition #2 on the

ballot, Proposition

#2 no fonger contained sections three and four

initiative petition.

This

means that

November
in

6,

2018

the original

Proposition #2 no longer contained the

emergency

or sunset clauses.

28.

becomes void

The
if

effect of dropping section four

its

that Proposition #2 no longer

the federal government changes the

contribution and reduces that

29.

is

In

level of federal financial

amount below the 90%.

essence, Proposition #2 has delegated to the federal government for

future determination Idaho’s percentage of financial contribution and therefore

Idaho’s share of the costs Idaho will be forced to pay for Medicaid expansion.

30.

remove

As the Attorney General notes, "there

this service could

be denied

government changes the percentage

.

.

it

.

a possibility the

[by CMS]." In other words,

pays from the stated
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is

90% to

if

amendment to

the federal

the current

71% for

Medicaid, Idaho could have no

way to

avoid the effects of the federal government’s

lawmaking actions.
Proposition #2 also allows adoption of future and unknowable provisions

31.

through

its

reference to ”sections 1902(a)(1)(A)(i)(VI|) and 1902(a)(14) of the Social

Security Act." These sections deal with the

for Medicaid coverage

determining income

133% ofthe poverty

line

or below standard

and the excluded compensation for participation when

eligibility.

The federal government could change either or both of

these unilaterally requiring Idaho to expand

eligibility

requirement beyond current

criteria.

32.

Proposition #2 contains no limiting language (such as enacting only

current law) for

eligibility

changes or changes relating to the cost sharing between Idaho

and the federal government.
33.

limits

Moreover, Proposition #2 contains no clear standards, guidelines, or

but instead confers impermissibly broad sweeping, unrestricted, and unguided

discretionary authority

34.

Welfare

"shafl

on the Department of Health and Welfare.

Speciﬁcally, Proposition #2 states that the

amend

its

Department of Health and

state plan to expand Medicaid eligibility" expressly authorizing

the Department of Health and Welfare to do so ”Notwithstanding any provision of law
or federal waiver to the contrary.”

35.

Moreover, Proposition #2 expressly states that ”the department [the

Idaho Department of Health and Welfare]

is

required and authorized to take all actions

necessary to implement the provisions of this section." (Emphasis added). This
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delegation of authority does not even attempt to limit the Idaho Department of Health

and Welfare’s delegation ofauthority to ”reasonable actions” or even ”reasonably
necessary actions.”

36.

Instead, Proposition

Welfare authorization ”to take

all

#2 delegates to the Idaho Department of Health and

actions necessary" including the authority to ignore

”any provision of law to the contrary” to implement

its

provisions. Presumably, this

broad sweeping, unrestricted, and unguided delegation of authority allows the Idaho

Department of health and welfare to create even

its

own

standards and guidelines

if it

determines such actions are ”necessary.”
37.

Proposition #2 unconstitutionally delegates

uncontrolled, unrestricted, unguided, and delegates

power because

its

language

is

power to the Idaho Department of

Health and Welfare, a department of the executive branch, without laying out guidance
or standards

how to implement the federal

Idaho Department of Health and Welfare a

code. Even worse, Proposition #2 gives the

mandate and

authorization ”to take

all

actions necessary to implement the provisions of this section as soon as practicable.”

(Emphasis added).

38.

Thus, with no restrictions, controls, or guidance, the Idaho Department of

Health and Welfare can do

some

more than simply enaht

sort of other action as necessary to

rules

and regulations

if it

deems

implement Medicaid expansion. The

standards for implementation are at the complete discretion ofthe Idaho Department
of Health and Welfare.
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Because Proposition #2 impermissibly delegates lawmaking authority to

39.

the Idaho State Department of Health and Welfare and the federai government,
Proposition

#2

is

unconstitutional.

VI.

CLAIM FOR RELIEF
Petitioner hereby realleges and incorporates by reference the allegations

40.

contained

in

paragraphs 1 through 39.

41.

Proposition #2

For

is

all

the reasons set forth

in this Petition, this

unconstitutional. This Court should further order that Chapter 2, Title

56, Idaho Code, should not be revised

by the Idaho Secretary of State to include the

amending language of Proposition #2 as the law of this
be

in

Court should declare that

state,

nor should Proposition #2

any way enforced or enforceable.
42.

Alternatively,

if

56, Idaho Code, to include the

the Secretary of State has already revised Chapter

amending language of Proposition #2 by the time

Court determines that Proposition #2

is

this

unconstitutional, this Court should order the

Secretary of State to again revise Chapter

amending language of Proposition

2, Title

2, Title

56, Idaho Code, to

remove the

#2.

VII.

SUPPORTING DOCUMENTS
43.

This Petition

44.

Appendix A

is

is

supported by the Verification of Brent Regan.

a true

and correct copy of the Idaho Voters’ Pamphlet

published by Lawerence Denney, Idaho Secretary of State, for the General Election held
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November

6,

2018. This publication contains Proposition #2 as

November

6,

2018

is

Idaho Secretary of State on

46.

appeared on the

ballot.

Appendix B

45.

it

Appendix C

a true

and correct copy of the

November

is

a true

ballot initiative filed with the

18, 2917.

and correct copy of the Certificate of Review

conducted by the Office of the Attorney General dated November

7,

2017.

Vlll.

PRAYER FOR RELIEF

WHEREFORE,
(1)

A

Petitioner prays that the Court grant the following relief:

declaration from this Court that Proposition #2

is

unconstitutional and

unenforceable;

(2)

This Court should further order that Chapter 2, Title 56, Idaho Code,

should not be revised by the Idaho Secretary of State to include the amending language
of Proposition #2 as the law of this state, nor should Proposition #2 be

in

any way

enforced or enforceable; or

(3)

Alternatively,

if

56, Idaho Code, to include the

the Secretary of State has already revised Chapter

amending language of Proposition #2 by the time

Court determines that Proposition #2

is

2, Title

this

unconstitutional, this Court should order the

Secretary of State to again revise Chapter 2, Title 56, Idaho Code, to

remove the

amending language of Proposition #2;
(4)

For an award of attorney’s fees, expenses, and costs under Idaho Code

§ 12-117, § 12-121, or as otherwise provided by law; and
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(5)

For any such further

other extraordinary

relief as

relief,

including issuance of declaratory relief or

the Court deems just, equitable, reasonable and proper

under the circumstances.

DATED

this

May

of November, 2018.

RESPECTFULLY SUBMITTED,

VERIFIED PETITION FOR REVIEW - Page 13
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VERIFICATION

STATE 0F IDAHO

)
)

County of Kootenai

ss.

)

Brent Regan, being

1.

I

2.

|

first

duly sworn under oath, deposes and states as follows:

am

the Petitioner herein

am

a qualiﬁed elector

in

the State of Idaho being having registered

Kootenai County to vote and having voted

November
3.

I

6,

in

in

the general election held on

2018.

am familiar with the facts

have reviewed the foregoing Petition and

asserted therein. The Petition and the facts asserted therein are true and
correct to the best of

my knowledge

and

belief.

Brent Reagan, Petition”

SU BSCRIBED AND SWORN to before

me this

*

9"“

day of November, 2018.

r...'...—~5

BRADLEY RASOR
%¥M.R¢0Pbeaeaeca
STATAE OF IDAHO

'-~

"‘

‘
‘

,..‘

Notary Pub

ic

fer Idaho

Residing at Coeur d’ Alene, Idaho

My Commission
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APPENDIX A

*

IDAHO VOTERS’ PAMPHLET
g

Published by Lawerence Denney, Idaho Secretary of State

i

t

GENERAL ELECTION
Tuesdayvaovember
Last

6,

2018

Day for Voter Pre-Registration

Friday,

October 12
t

Last Day Io Request

Friday,

an Absentee

October 26

Ballot

-

Proposition One: Historical Horse Racing

-

Proposition Two: Medicaid

.

Eliglbility

Expansion

Voter and County Clerk Contact Information

which

is hereby created within the pari-mutuel distribution
and
(c) The balance of gr0$ daily receipts to the licensee.
AH moneys in these accounts are hereby continuously
ap pro priated to the commission for further distn'b ution and
time of payment as provided in section 54-2513, Idaho Code.

fu nd;

ﬁoh licensee conducting the pari—mutuel system for hiaoriml
horse races shall enter into an agreem ent with a horsem en's
group, as the term "horsemen's group" is del, ned in sedion
54—2502, Idaho Code, that shall address. but not be limited
to. establishing the percentage of the historiul horse race
handle that is dediwted to the live horse race purse structure.
(5)

In

addition,the

mreement shall

provide that

all

historical

race

purse moneysthat are aocrued as required by horsemen’s
agreements shall be held in the historical horse race moneys
fund created pursuant to the provisions of this section.

The

horse race purse moneys fund is hereby
created in the state treasury. Moneys in the fund shall consist
of all historical horse race moneys that are accrued as
req uired by horsemen's agreements. Moneys in the fund are
hereby perpetually appropriated to the Idaho 3ate &dng
Oorn mission for distribution pursuant to the provisions of
horsemen's wreements and rules of the Oommi$ion. The
Commission is authorized to promulgate rules providing
for the receipt. deposit. withdrawal and distribution of such
moneys. The state treasurer shall invest idle moneys in the
fund and any interest recein on those investments shall
be returned to the fund which is created pursuant lo the
(6)

historical

provisions of this section.
(7)

The Commission shaH promulgate

chapter 52,

title

67, Idaho

rules pursuant to

mde, to implement the provisions

of this section.

54-25128. Ekct.
Notwithstanding any other provision of Idaho law, this ad
shall be in full force and eLﬁd after voter approval and
immediately upon completion of the wnvass of the votes by
the Board of @nva$ers. No further action by the executive
or legislative branches of state government are required to
implement the provisions ofthis act.
54-2512C. Severablllty.
act are severable such that if any term or
provision is declared bya court of competent jurisdiction to
be illegal, void, or unenforceable. the remaining provisions
of this ad shall continue to be valid and enforceable.

The terms of this

YES an Frnp One

YES on Prop

Tw

Idahoans for Healthcare

Idaho Horse Rac'ng'
CreateJObS: and Fund

Glristy Perry,

PUbliC SChOOlS.

Newwmb, GIairman

\bhn Sneldon. Treasurer

RC

BOX 2762
83701

Boise, Idaho

NO on Prop One

WHNG T0 MEICAID; AMBIDING O-IAPI'BRZ, 11TLE

WON

WNSAND

NWTD

mum

Be

be, and the
hereby amended by the addition thereto of a NEW
to be known and designated as Section 56-267.
Idaho mde. and to read as follows:

Fred Bimbaum,VIoe President

802 W. Bannock a.
405
Boise, Idaho 83702

SJite

is

MON,

56—267. MEDICAID EIGIBILITY B(PANSION.
(1) Notwithstanding any provision of law or federal waiver to
the contrary, the state shall amend its state plan to expand

Medimid

include those persons under sixty—Lve
age whose modi], ed adjusted gross income
is one hundred thirty-three percent (1 33%) of the federal
poverty level or below and who are not otherwise eligible for
any other coverage und er the state plan. in accordance with
sedions 1902(a)(1 0XA)G)(VIII) and 1902(e)(1 4) of the Soda]
eligibility to

(65) years of

Security Act.
(2) No later than 90 days after approval of this act.
the departm ant shall submit any necessary state plan
am endm ents to the United Sales Departm ent of Health

and Human Services. Centers for Mediure and Medicaid
Services lo implement the provisions of this section. The
department is required and authorized to take all actions
necessary to implement the provisions of this section as soon
as pradiwble.

SECTION

2. That Section

56-262, Idaho Code, be. and the
to read as follows:

same is hereby amended

56-262. DEFINITIONS The deLnitions contained in semion
56-252, Idaho
e, sh all appfy to sections 56-260 through
56-266 55:261. Idaho Cod e.

md

C untact Inform ation

Secretary of Sate’s Oa~ ce
Eections Division
700 W.Jefferson St., Suite E205
P.O. Box 83720
Boise, Idaho 83720-0080
(208) 334-2852

hfo@dd]oansmrHealﬂuzre.org

.hnathan Krutz, President
1716 N. 10th a.
Boise, Idaho 83702
(208) 841 —1 897

Eiacted by the Legislature of the State of Idaho:

mm e

WWWJdd'lomsmfl'baﬂhweDlg

Idaho Freedom
Foundation

It

SECTION 1.That mapter 2, Title 56, Idaho mde.

Po_ Box
23853701
30'59- Idaho 8

Stop Predatory
Gambling Idaho

mm WON

PmVISONS OF THIS SECTION: AND AMWDING
56-262, IDAHO mDE. TO PmVIDE A
OODE

Emily Strizioh, Oo-onairman
Dr. B'uce Bear. MD.,Treasurer

N0 on Prop Two

56,

IDAHO wDE. BYTHE ADDITION OFA NEW
56-267.
IDAHO OODE TO PmVlDETHATTHE STATE S-IALL AMEJD
ITS STATE PLAN TO BPAND MEDICAID ELIGIBILITYTO
GRTAIN
TO PROVIDE THATTHEDB’ARTMBJT
0F HEAL11-l AND WB_FARE IS REQUIEDAND AUTHOHZE
TO TAKEALL ACTIONS
IMPLBVIBIT THE

w—(mairman

fred@dahofreedom .n et
(208) 258-2280, ext. 218

10

ELIGIBILITY T0 CERTAIN PERSONS.

I

The Committee to Save

Bruce

PropOSItIon TWO
AN INITIATIVE T0 PROVIDE THAT THE STATE SHALL
AMEND ITS STATE PLAN T0 EXPAND MEDICAID

elections@sos.idaho.gov

Audio, Large Print, and Spanish Versions

To download the audio,

large print. or
Spanish versions of this voter information
pamphlet, please visit the Resources page
of ldahoVotes.gov.

wetary of Sate and the Idaho Commia'on for
Librarieshavepartnered to providethisvoter information
pamphlet in a format aooeS'bleto the vimally impaired.

The

An audio vers'on of this pamphlet
Talking Books Service (TBS).

is

available from the

APPENDIX B

20mm 1,3 -v.m.ei§ﬁs.
SECRETARY 0F STAIE

WARNING:

It is

a felony for anyone to sign any initiative or refexglm

9&me

any

name otherthan his own, or to knowingly sip: his name more
than once for the measure, or‘tp
Sig such petition when he is not a qualiﬁed elector.

INITIATIVE PETITION
To: The Honorable Lawerence Denney, Secretary of State
ofthe State of Idaho:
"We, the undersigned ciu‘ms and qualiﬁed electors
of the State of Idaho, respectﬁllly demand
that the following

proposed law,

to-wit:

AN ACT

1

RELATING '1‘0 MEDICAID; AMENDING CHAPTER 2, TITLE 56, IDAHO
CODE, BY THE
3 ADDITION OFA NEW SECTION 56-267. IDAHO
CODE, '1‘0 PRO VIDE THAT THE STATE
4 SHALL AMEND ITS STATE PLAN T0 EXPAND MEDICA
ID ELIGIBILITY T0 CERTAIN
5 PERSONS AND T0 PROVIDE THAT THE DEPARTMENT
0F HEALTH AND WELFARE Is
6 REQUIRED AND AUTHORIZED T0 TAKE ALL
ACTIONS NECESSARY T0 IMPLEMENT
7 THE PROVISIONS 0F THIS SECTION: AMEND
ING SECTION 56-262, IDAHO CODE, T0
a PROVIDE A CORRECT CODE REFERENCE: DECLA
RING AN EMERGENCY; AND PROVIDING
9 THAT THIS ACT SHALL BE NULL, VOID AND
0P N0 FORCE AND EFFECT UNDER CERTAIN
10 CIRCUMSTANCES.
2

11

Be It Enacted by the Legislature of the State ofldaho:

12

SECTION 1. That Chapter 2. Title 56, Idaho Code, be, and the same is
hereby
amended by the addition thereto ofa
to be lmown and designated

13

14 as Secﬁon 56-267, Idaho Code,

mm,

and to read as follows:

MEDICAID ELIGIBILITY EXPANSION. [1} Notwithstanding any provlﬂ
on of law
16 to the contrary, the sate shall amend is sate
plan to expand Medicaid ellgibilityto include
17 those persons under sixty-ﬁve
years
56-267.

15

of age whose modiﬁed adjusted gross income
(65)
one hundred thirw-three percent (133%) ofthe federal
poverty leVel or below and who
are not otherwise eligible for any omer coverage under
the state plan, in accordance with
sem'ons 1902 (a)(iﬂ) (A) (1)0111!) and 1902
[e] [14) of the Social Security Act.
(2) The department is required and authorized to mke all actions
necessary to implement
the provisions of ﬁlis section as soon as practlcable.

18 is
19

£38

3%

Ha

SECTION

amen ded to
55-262.

2.

That Secﬁon 56-262, Idaho Code, be, and the same is hereby

read as follows:

nmmyxousmm deﬁnmons containedm section 55-252.}dého Code,shau

applyto secﬁons 56-260 through 56-267, Idaho Code.
27

SECTION 3. An emergency existing merefor, which emergency is
hereby declared to
full force and eﬁ'ect on and aﬁel- lm passag
e and appraval.

28 exist, this act shall be in

19
SECTION 4. This act shall become null, void and of no force or effect
as of the date that
30 federal ﬁnancial parﬁcipau'on fur low-income adulm
is reduced below the ninety percent
(90%]
31 commiunent described in 42 U.S.C. section
1396d(y]. END.
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APPENDIX C

STATE 0F IDAHO
OFFIcE 0F THE ATrORNEv GENERAL

LAWRENCE G. WASDEN

November

7,

2017

The Honorable Lawerence Denney
Idaho Secretary of State
Statehouse

VIA HAND DELIVERY
RE:

Certiﬁcate of Review

Proposed

Initiative to

Add

a

New

Statute Requiring Idaho

Expand Medicaid

Eligibility

Dear Secretary of State Denney:

An

was ﬁled with your ofﬁce on October l8, 2017. Pursuant to Idaho
oﬂice has reviewed the petition and prepared the following advisory

initiative petition

Code §34—1809,

this

comments. Given the strict statutory timeframe within which this ofﬁce must review the petition,
our review can only isolate areas of concern and cannot provide in—depth analysis of each issue
Further, under the review statute, the Attorney General’s
may present problems.
recommendations are “advisory only.” The petitioners are free t0 “accept them in whole or in
pan.” The opinions expressed in this review are only those that may affect the legality of the
that

initiative.
initiative,

This ofﬁce oﬁ'ers no opinion regarding the policy issues raised by the proposed
nor the potential revenue or expense impact to the state budget.

BALLOT TITLE
Following the ﬁling of the proposed
titles.

The

ballot titles should impartially

initiative, this

and succinctly

oﬁice will prepare short and long ballot
purpose of the measure without

state the

being argumentative and without creating prejudice for or against the measure. While our office
titles for the initiative, petitioners may submit proposed titles for consideration.
Any
proposed titles should be consistent with the standard set forth above.
prepares

MATTER OF FORM
The proposed initiative
small error in Section 2.
section because
error in that

it

it is

It is

is for the most part in proper legislative format, although there is a
not necessary to underline Section 1’s newly proposed Idaho Code

not amending an existing section of the Idaho Code. Section 2 has a minor

fails to

show amendments

to the existing statute

by

E0. Box 63120. Boise, Idaho 83720-0010
Talsphuna: (208) 334-2400. FAX: (208) 854-8071
Located al 700 W. Juﬂorson Skeet, Sulfa 210

striking out deleted

words and

Secretary of State Denney
November 7, 2017
Page 2 of4

underlining added words and should read as follows:

56-262.

DEFINITIONS. The

deﬁnitions contained in section 56-252, Idaho Code, shall

apply to sections 56-260 through 56-266 56-267, Idaho Code.

The remaining two sections of the proposed measure will appear only in the Session Laws
and will not themselves be codiﬁed in Idaho Code.
The enactment clause and the emergency clause
take in standard legislation.

Due

are consistent with the

to the unique statutory

implementation of initiatives, the proponents

may want to rework those portions of the peﬁtion to

reﬂect the initiative process rather than the standard legislative process.

enactment clause should read, “Be
clause

is

form those items
the passage and

ﬁamework governing

Speciﬁcally, the

Enacted by the Voters ofthe State of Idaho”. The emergency

it

discussed in greater detail below.

SUMMARY 0F INITIATIVE AND MATTERS 0F SUBSTANTIVE IMPORT
The proposed
Section

l

initiative

does the following:

enacts a new Idaho

Code

§

56-267 to be added to the chapter on Public Assistance

Law. This new section mandates that the state expand its Medicaid eligibility criteria to
include all individuals under age sixty—ﬁve (65) whose modiﬁed adjusted gross income is
less than or equal to the one hundred thirty-three percent (133%) of the federal poveny
level who are not otherwise eligible for Medicaid coverage.

Code

§ 56-262 in the chapter on Public Assistance Law to specify
that deﬁnitions found in Idaho Code § 56-252 will apply to the new Idaho Code § 56-267.

Section 2 amends Idaho

Section 3 contains an emergency clause specifying that the provisions ofthe initiative will
take full force and eﬁ‘ect following passage and approval.
Section 4 is a version of a sunset clause, but instead of being tied to a speciﬁc date
to a contingent condition.

It

declares that the expansion provision shall

become

void if the level 0f federal ﬁnancial contribution for the expansion population
below ninety percent (90%).

is

it is

tied

null

and

reduced

Section l
This section represents the substantive portion of the
section requires the state Medicaid

program expand

initiative.

its eligibility criteria

As

stated above, this

to include individuals

under age sixty-ﬁve (65) with modiﬁed adjusted gross incomes less than or equal to the one
hundred thiny-three percent (1 33%) of the federal poverty level who are not otherwise eligible for

Medicaid coverage. The proposed expansion population tracks exactly with the proposed
expansion population initially required by the Aﬂordable Care Act (ACA). This deﬁnition for the

Secretary of State Denney
November 7, 2017
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expansion population also coincides with the population for which current federal law provides a
ninety/ten federallstate ﬁnancial

maxch rate.

The hnplementation of this section will require the Idaho Medicaid program to develop
and submit a state plan amendment to the federal Centers for Medicare & Medicaid Services
(CMS). Until that state plan amendment is reviewed and approved by CMS, the Idaho Medicaid
program cannot implement or administer Medicaid beneﬁts for that expansion population as
contemplated by the initiative. The typical timeframe required to draﬁ and submit a state plan
amendment to CMS is anywhere between sixty (60) and ninety (90) days. Following the
submission of a proposed state plan amendment, CMS has up to ninety (90) days to evaluate the
proposed amendment and issue its decision. Following receipt of the decision from CMS, the
Medicaid program could then begin the process of implementing the amendment including the
signiﬁcant IT investment that would be required to update the electronic eligibility and

management systems.

As

ACA. Those
were upheld by the United States Supreme Court against
constitutional challenge in National Federation oflndggndent Business v. Sebeliu 567 U.S. 519,
132 S. Ct. 2566, 183 L. Ed. 2d 450 (2012).
stated above, the language of this section tracks with provisions of the

basic provisions

of the

ACA

,

Section 2
Section 2 presents no signiﬁcant legal or policy issues.

Section 3

As stated above,

is an emergency clause which would be consistent with a piece
of legislation that had been passed by the legislature. However, given the diﬂerent statutory
ﬁ'amework surrounding the initiative process, this clause is inappropriate. The eﬁ'ective date for a

Section 3

law resulting from an initiative election is set forth in Idaho Code § 34-1813. Based upon the
provisions of section 34-1813. a successful initiative obtains the full force and eﬁ'ect of law from
the date of the proclamation issued by the governor declaring the initiative has been approved by
a majority of the votes cast. The emergency clause will not impact the date the initiative obtains
the force and eﬂ‘ect of law as initiatives do not wait for the same July 1 eﬁ‘ective date that applies
to legislation passed

by the legislature. Since the effective date of the initiative would impact only
on which the Idaho Medicaid program would be directed to seek the amendment of the
Idaho Medicaid slate plan, and not the date on which the proposed state plan amendment is to take
the date

effect, the statutory effective date

m

does not pose a signiﬁcant burden upon the Idaho Medicaid

program.

The

sunset clause set forth in Section

4 ofthe proposed

a unique issue.
governed by an
approved state plan and until the program could gel an amendment approved by CMS, the program

As stated in the discussion of Section

1,

initiative presents

the operation of the Medicaid program

is

Secretary of State

November
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would be required to continue providing the services resulting ﬁ'om Section l of the initiative even
if the sunset clause in Section 4 was triggered. The same amendment process outlined in
the
analysis of Section 1 would apply including the anticipated timelines for the submission approval
and implementation of a state plan amendment arising because of the sunset clause in Section 4.
Although the program

is

not aware of CMS ever refusing to ailow a state to discontinue an

optional service, there is a possibility that the amendment to remove this service could be delayed
or even denied, either of which could limit the application ofthe Section 4 sunset clause. If
outright denies the proposed amendment to return to the current eligibility criteria, the Medicaid

W

CMS

program would have the opportunity to challenge that both administratively and if necessary
through the courts; however, the program would be required to continue providing those services
with a higher percentage of state funds until a ﬁnal decision could be obtained. The time that the
state would have to continue providing services could be anywhere from a few months to several
years.

CERTIFICATION

IHEREBY CERTIFY that the enclosed measure has been reviewed for form,
matters of substantive import.

The recommendations

set forth

style, and
above have been communicated to

the Petitioner via a copy of this Certiﬁcation of Review, deposited in the U.S. Mail to
Stn'zich,

225 N. Adams, Moscow, Idaho 83843.

Sincerely,

LAWRENCE G. WASDEN

Attorney Geneml

Analysis by:

M.

Scott

Keim

Deputy Attorney General

Emily

