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In the United States Court of Federal Claims
No. 17-2057C
(Filed: March 7, 2019)
***************************************
MAINE COMMUNITY HEALTH OPTIONS, *
*
Plaintiff,
*
*
v.
*
*
THE UNITED STATES,
*
*
Defendant.
*
***************************************
ORDER
In a February 15, 2019 Opinion and Order, the court concluded that the government’s
failure to make cost-sharing reduction (“CSR”) payments to plaintiff violates 42 U.S.C. § 18071
and constitutes a breach of an implied-in-fact contract. It therefore directed the parties to file a
joint status report indicating the amount due to plaintiff for the CSR payments it did not receive
for 2017 and, if plaintiff intended to pursue a claim for unpaid CSR reimbursements for 2018,
stating what, if any, further proceedings might be required. The court also explained that if the
parties represented that plaintiff did not intend to pursue a claim for 2018 in these proceedings, it
would direct the entry of judgment based on the amount due for 2017.
Immediately after the court issued its decision, and well before the deadline for filing the
joint status report, plaintiff filed a motion requesting leave to file an amended complaint to assert
a claim for unpaid CSR reimbursements for 2018. In its response, defendant indicated that it did
not oppose plaintiff’s motion, but stated:
[T]o the extent the Court intends to direct the entry of a judgment awarding
plaintiff 2017 and 2018 CSR costs, the Government respectfully requests that the
Court expressly set forth its reasons for doing so, as the Court did in Common
Ground and Community Health Choice, Inc. The Government also asks that all
arguments that it made in those two other cases—whether written or oral—as to
why plaintiff’s ability to raise premiums to recover CSR costs through
Government-paid premium tax credits should preclude a claim for 2018 CSR
costs, be deemed part of the record in this case. The Government respectfully
makes these requests out of an abundance of caution to ensure that its ability to
challenge any award of such 2018 costs on appeal is not prejudiced by its decision
not to oppose plaintiff’s motion to amend.
Resp. 3.
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The parties subsequently filed the requested joint status report on March 5, 2019. In the
status report, the parties first summarize the contents of plaintiff’s motion for leave to file an
amended complaint and defendant’s response to that motion. Second, the parties indicate that
they “have determined the amount due to Plaintiff for the cost-sharing payment it did not receive
for 2017 to be $298,693.33.” Joint Status Report 2. Third, the parties represent that they have
“agreed on a process to determine and stipulate the amount of actual CSR payments due for
2018”:
[The Centers for Medicare and Medicaid Services (“CMS”)] plans to reconcile
2018 advance CSR payment calculations to actual CSR amounts issuers paid, as it
has done for past benefit years. CMS will open the CSR data submission window
to accept issuers’ benefit year 2018 CSR data in early April 2019. Assuming that
Plaintiff makes a timely data submission (by April 29, 2019), CMS expects to be
able to notify Plaintiff of its benefit year 2018 reconciled CSR amounts in early
May 2019. These numbers would reflect actual CSR payments made by Plaintiff
in 2018. At that time, the parties will propose a final amount for the 2018
damages due to Plaintiff.
Id. Finally, the parties report that plaintiff “will note this process in its amended Complaint, and
include the current amount of advanced 2018 CSR payments the Government calculated but did
not pay.” Id.
In light of the parties’ representations, the court GRANTS plaintiff’s motion for leave to
file an amended complaint. By no later than Friday, March 15, 2019, plaintiff shall file an
amended complaint that includes a request for CSR reimbursements that were not paid in 2018,
as well as the amount that the government calculated to be due to plaintiff for 2018 and a
description of the agreed-to process for determining the actual amount due to plaintiff for 2018.
Further, to ensure that a proper record exists in the event that defendant chooses to file an
appeal, the court adopts the following schedule for further proceedings:
•

Plaintiff shall file a motion for summary judgment with respect to its request
for CSR reimbursements that were not paid in 2018 no later than Friday,
March 29, 2019. The motion may be pro forma; if it so chooses, plaintiff
may simply state (1) its request for judgment, (2) that it is adopting the
arguments it previously advanced with respect to its request for CSR
reimbursements that were not paid in 2017, and (3) that it is adopting some or
all of the arguments unique to the 2018 benefit year made by Common
Ground Healthcare Cooperative and/or Community Health Choice, Inc. in
their briefs or at the joint oral argument. Alternatively, plaintiff may, at its
option, file a more comprehensive motion.

•

Defendant shall file a response to plaintiff’s motion for summary judgment by
no later than Friday, April 19, 2019. The response may be pro forma; if it
so chooses, defendant may simply reiterate the statements it made in its
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response to plaintiff’s motion for leave to file an amended complaint and the
joint status report. Alternatively, defendant may, at its option, file a more
comprehensive response.
•

The parties shall file a joint status report no later than seven days after CMS
notifies plaintiff of the actual CSR payments due to plaintiff for 2018 in
which they propose the amount due to plaintiff for 2018.

•

After the parties file the joint status report, the court will issue a decision
regarding plaintiff’s request for 2018 CSR payments and direct the entry of
judgment for the amount due to plaintiff for 2017 and 2018.

IT IS SO ORDERED.
s/ Margaret M. Sweeney
MARGARET M. SWEENEY
Chief Judge
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