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INTRODUCTION

This Court should deny defendants’ motion for a stay pending appeal.

Since 1970, Title X has provided grants for comprehensive family-planning and

reproductive health care services, particularly for low income patients. If a stay

issues, a Final Rule recently issued by the Department of Health and Human

Services (HHS) will immediately take effect and decimate the Title X program.

The Final Rule imposes onerous—and in some cases cost-prohibitive—

requirements on providers, and forces them to choose between violating their

ethical obligations to their patients and exiting the Title X program. By

compelling numerous existing providers to cease providing Title X services, the

Final Rule will catastrophically diminish the quality of health care available to

poor and rural patients. The result will be more unplanned pregnancies,

abortions, and sexually transmitted infections, and delays in cancer detection.

In comparison, defendants face no irreparable harm from the preliminary

injunction. Their appeal is expedited and will be fully briefed mid-July, at the

latest. Moreover, the preliminary injunction merely maintains the status quo

that has long governed the Title X program, including during the already-

completed process for the upcoming grant cycle. Finally, defendants are

unlikely to prevail on the merits given that the Final Rule is contrary to two

statutes and arbitrary and capricious.
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On the merits, defendants’ principal argument is that Rust v. Sullivan,

500 U.S. 173 (1991), compels the court to conclude that the Final Rule does not

violate the Administrative Procedure Act (APA). But Rust does not control the

challenges here, which are based on different laws and a much different

administrative record. Indeed, the Final Rule likely violates the Title X

appropriation statute and § 1554 of the Affordable Care Act (ACA), and likely

is arbitrary and capricious because HHS failed to account for decimation of the

current Title X network of providers.

BACKGROUND

Title X is a federal safety-net program that funds grants to States and

other entities to provide high-quality reproductive health care at little or no cost.

See 42 U.S.C. § 300(a). The program provides more than $286 million annually

for family planning and preventative health-care services.1 Because § 1008 of

Title X precludes grant funds from being “used in programs where abortion is a

method of family planning,” providers do not use any Title X funds to perform

or subsidize abortions. For decades, however, HHS has maintained that § 1008

does allow providers to offer nondirective counseling that informs pregnant

1 HHS, Office of Population Affairs, Funding History,
https://www.hhs.gov/opa/title-x-family-planning/about-title-x-grants/funding-
history/index.html (last accessed 5/20/2019).
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patients about prenatal care and delivery, adoption, and abortion services from

non-Title-X programs, including referrals when requested.

Specifically, all Title X appropriation statutes since 1996 have

affirmatively instructed that “all pregnancy counseling” in Title X programs

“shall be nondirective” (Nondirective Mandate).2 And in 2000, HHS issued a

final rule implementing the Nondirective Mandate, reaffirming how the

program had operated for decades. 65 Fed. Reg. at 41,279. The rule reiterates

that each Title X project must “[n]ot provide abortion as a method of family

planning.” 42 C.F.R. § 59.5(a)(5). The rule also provides that projects must

“[o]ffer pregnant women the opportunity” to receive “information and

counseling” on “(A) Prenatal care and delivery; (B) Infant care, foster care, or

adoption; and (C) Pregnancy termination.” Id. Projects must “provide neutral,

factual information and nondirective counseling on each of the options, and

referral upon request except” for any options a woman indicates she is not

interested in. Id. That settled agency view accords with established principles

of medical ethics requiring that patients receive unbiased information sufficient

2 See, e.g., Department of Defense and Labor, Health and Human
Services, Education Appropriations Act, 2019 and Continuing Appropriations
Act, 2019, Pub. L. No. 115-245, 132 Stat. 2981, 3070-71 (2018).
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to make fully informed decisions about their own medical care. See 65 Fed.

Reg. 41,270, 41,270 (July 3, 2000).

In 2010, Congress enacted § 1554 of the ACA, which prohibits HHS

from promulgating “any regulation” that creates “unreasonable barriers” to

obtaining medical care, impedes its “timely access,” interferes with

communications between providers and patients, or violates providers’ ethical

standards, among other limitations. 42 U.S.C. § 18114.

On March 4, 2019, HHS published the Final Rule at issue here. Among

other things, the Final Rule adopted gag requirements that restrict health care

providers from providing abortion information and referrals, while forcing them

to provide information and referrals for other care even if the patient does not

want that care. 84 Fed. Reg. 7747, 7788-89. The Final Rule also requires

physical separation of Title X-funded care from all activities prohibited by the

Final Rule, including abortion services and referrals for abortion. Id. at 7789.

This would mandate, for example, entirely separate facilities, separate

personnel and workstations, and separate health care records for Title X

providers that engage in abortion-related activities. The Final Rule was set to go

into effect on May 3, 2019.

Immediately after HHS adopted the Final Rule, plaintiffs here—20 States

and the District of Columbia—challenged the Final Rule under the APA
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because it conflicted with the Nondirective Mandate, conflicted with § 1554 of

the ACA, and was arbitrary and capricious. Plaintiffs here (together with

individual medical providers and organizations of medical providers who

brought suit in a consolidated case) asked the district court to enjoin

implementation of the Final Rule or to stay its effective date pending judicial

review. The district court granted plaintiffs’ motion and subsequently denied

defendants’ motion for a stay.

ARGUMENT

This Court does not lightly grant a motion for a stay pending appeal,

especially a stay that would alter rather than preserve the status quo. A stay

intrudes on “the ordinary processes of administration and judicial review.” Nken

v. Holder, 556 U.S. 418, 427 (2009) (quotation marks omitted). “The party

requesting a stay bears the burden of showing that the circumstances justify”

that extraordinary and discretionary remedy. Id. at 433. This Court considers:

(1) whether issuance of a stay would substantially harm the other parties to the

proceeding; (2) whether the moving party will suffer irreparable harm without a

stay; (3) where the public interest lies; and (4) whether the moving party has

made a strong showing of likelihood of success on the merits. Id. at 434. Each

factor weighs against a stay.
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A. The balance of hardships and public interest tip decisively in
plaintiffs’ favor.

1. Plaintiff States and the public would be substantially harmed
by a stay.

Title X enables practitioners to provide critical family planning and

health care services to persons with low incomes, no health insurance, and other

barriers to obtaining care. If the Final Rule takes effect, plaintiff States and the

public would be substantially and irreparably harmed by the dismantling of

their current Title X networks. As the district court correctly found, the harms

that the Final Rule threatens to plaintiffs “are extensive and not rebutted by the

government.” (A3, 29-31).3

The gag requirements will force medical providers either to violate their

codes of professional ethics or to drop out of the Title X program, and the

separation requirement will be cost-prohibitive for many providers. (A24-26,

28; SA26, 42, 80, 94-95; PA93-96). It is thus far from “speculative” (Mot.17-

18) that numerous providers will cease providing Title X services. (A30).

Indeed, many providers—including Planned Parenthood, which serves 40% of

Title X patients—informed HHS that they would be compelled to exit the

program if the Final Rule went into effect. (A28; PA2-3, 189).

3 Plaintiffs refer to defendants’ addendum as “A,” plaintiff States’
addendum as “SA,” and other plaintiffs’ addendum as “PA.”
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This “elimination of Title X providers would be detrimental to public

health.” (A28-29). Patients would lose access to the providers they trust and

rely on for care. (SA5-6, 26, 42-47, 67-69, 94-95).4 And as the quantity and

quality of care drops, the Final Rule “will result in less contraceptive services,

more unintended pregnancies, less early breast cancer detection, less screening

for cervical cancer, less HIV screening, and less testing for sexually transmitted

disease.” (A3, 28-31; see SA44-47, PA140-148).

These harms will fall especially hard on patients who have low incomes,

or live in rural areas or communities of color—conditions that already impose

barriers to quality health care. (SA95, PA21-22). In Vermont, where Planned

Parenthood is the only provider of Title X services, Title X centers serve

primarily rural and vulnerable populations. (SA50, 52). Other States that are

direct Title X grantees—including New York, Oregon, and Hawai’i—risk

losing all Title X funding and every Title X clinic in their current network.

(SA6, 65-68, 94-95). Patients in regions where affordable health care is scarce

will thus be left with few or no options. (PA21-22). Moreover, Title X

providers that remain will be unable to maintain the same quality of care, due to

the dramatic increase in their patient load. (SA42-43, 81-82, 95; PA22-23).

4 Plaintiffs attach representative declarations. Each plaintiff State
submitted at least one declaration detailing the harms that it would suffer.
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States will also suffer irreparable economic harm from the exodus of

Title X providers. See California v. Azar, 911 F.3d 558, 581-84 (9th Cir. 2018).

For example, the States’ Medicaid and other programs will bear the increased

costs of filling gaps in care and addressing negative health outcomes from the

loss of Title X providers, such as more unintended pregnancies and delayed

cancer diagnoses. (SA52, 81-82, 95-96).

2. Defendants have not shown they would suffer irreparable
harm absent a stay.

Defendants will not suffer any cognizable harm during the preliminary-

injunction appeal, which will be fully briefed by mid-July.

The current regulations maintained by the preliminary injunction “have

been in place for 50 years and have an excellent track record.” (A31; PA140).

And defendants have not demonstrated any urgent need for the Final Rule.

Indeed, HHS waited nearly a year to issue the Final Rule after first proposing it;

and accepted applications and issued Title X grants for the next funding period

under current regulations while the proposed Final Rule was pending.5 (SA17;

PA216). And HHS has stated that it does not intend to offer guidance for

applications to renew the most recent awards for the next fiscal year until

5 See HHS, Recent Grant Awards, available at
https://www.hhs.gov/opa/grants-and-funding/recent-grant-awards/index.html.
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October 2019 (A35), months after this appeal will be fully briefed. Thus,

contrary to defendants’ arguments (Mot.17), a stay would create confusion and

uncertainty for grantees and applicants by upending the Title X framework that

has long governed the program—including the grants issued less than two

months ago.

There is also no merit to defendants’ claim (Mot.16-17) that they will be

irreparably harmed by having to expend funds or incur administrative costs

while the preliminary injunction appeal is pending. The injunction does not

prevent HHS from enforcing § 1008 as that statute has been interpreted for

decades. Rather, it enjoins only implementation of the Final Rule. Defendants’

enforcement-related arguments are thus predicated solely on their view of the

merits. And in any event, faced with a “conflict between financial concerns and

preventable human suffering,” the balance of hardships tips sharply in favor of

preventing human suffering. Golden Gate Restaurant Ass’n v. City & County of

San Francisco, 512 F.3d 1112, 1126 (9th Cir. 2008); see also Lopez v. Heckler,

713 F.2d 1432 (9th Cir. 1983). Ultimately, no stay is warranted because “the

risk of irreparable harm to the health of women and communities is grave,”

while “keeping the current regulations in place…poses no harm to Defendants.”

(A4) (quotation marks omitted).
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B Defendants are unlikely to prevail on the merits.

The Court should deny a stay for the additional reason that defendants

have failed to make the requisite “strong showing” that they are likely to

succeed on the merits of their appeal. See Lair v. Bullock, 697 F.3d 1200, 1203

(9th Cir. 2012). In deciding a motion for stay, this Court is “mindful” of the

standard of review that it will ultimately apply to the merits of the appeal.

Golden Gate, 512 F.3d at 1116. This Court reviews a preliminary injunction for

abuse of discretion. Azar, 911 F.3d at 568.

1. The Final Rule is contrary to law.

The district court did not abuse its discretion—indeed, it properly

determined that the Final Rule is likely contrary to both the Nondirective

Mandate and the ACA, and thus violates the APA. (A17-24); see also

California v. Azar, Nos. 19-cv-1184, 19-cv-1195, 2019 WL 1877392, at *14-26

(N.D. Cal. Apr. 26, 2019); Washington v. Azar, No. 19-cv-3040, 2019 WL

1868362, at *7-9 (E.D. Wash. Apr. 25, 2019). Defendants rest their arguments

on the Supreme Court’s decision in Rust v. Sullivan, 500 U.S. 173 (1991), but

the statutes on which plaintiffs rely were enacted after that decision. Rust thus

has no bearing on plaintiffs’ contrary-to-law claims here.
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a. The gag requirements likely violate Congress’s mandate
that “all pregnancy counseling” in Title X programs be
“nondirective.”

Nondirective counseling requires the neutral presentation of all

pregnancy options, including prenatal care, adoption, and abortion, as well as

referrals at the patient’s request.6 As HHS concedes, nondirective counseling

must “empower the client to be informed” about all medically appropriate

options “consistent with the client’s expressed need.” 84 Fed. Reg. at 7716. The

Final Rule violates this Nondirective Mandate in at least three ways.

First, the Final Rule requires Title X providers to refer every pregnant

patient for prenatal care and prohibits providers from referring any pregnant

patient for an abortion. Id. at 7788-7789. This rule applies even when the

patient states that she does not want a referral for prenatal care, or states that

she wants a referral for abortion. As the district court correctly explained, such

a one-sided referral system is impermissibly directive. (A18-19).

There is no merit to defendants’ assertion (Mot.10-12) that nondirective

counseling categorically excludes referrals. HHS expressed the opposite view

6 See, e.g., HHS, Bureau of Community Health Services, Program
Guidelines for Project Grants for Family Planning Services 13 (1981) (“1981
Guidelines”); 42 C.F.R. § 59.5(a)(5); American Medical Ass’n Letter (“AMA
Ltr.”) 2; Am. Coll. of Obstetricians & Gynecologists Letter (“ACOG Ltr.”) 6;
Am. Acad. of Nursing Letter (“AAN Ltr.”) 4. All comment letters are available
at https://www.regulations.gov/docket?D=HHS-OS-2018-0008.
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throughout the Final Rule, making clear that counseling includes referrals.7

That view accords with the longstanding meaning of nondirective counseling

under HHS’s rules and regulations, see 42 C.F.R. § 59.5(a)(5)(ii); 1981

Guidelines, supra, at 13, and under established medical standards—which

defendant OPA directs Title X providers to follow.8 Given this backdrop,

Congress is presumed to have adopted the “established meaning” of

“nondirective counseling” as including referrals.9 See Hing Sum v. Holder, 602

F.3d 1092, 1100 (9th Cir. 2010).

7 See, e.g., 84 Fed. Reg. at 7747 (“Title X projects should not use
nondirective pregnancy counseling, or referrals made for prenatal care or
adoption during such counseling, as an indirect means of encouraging or
promoting abortion as a method of family planning”); id. at 7730 (“nondirective
pregnancy counseling can include counseling on adoption, and corresponding
referrals to adoption agencies.”); id. at 7733-34 (“Title X providers may provide
adoption counseling, information, and referral…as part of nondirective
postconception counseling”).

8 See AMA Ltr., supra, at 2; ACOG Ltr., supra, at 6; Loretta Gavin,
Susan Moskosky, et al., Providing Quality Family Planning Services:
Recommendations of CDC and the U.S. Office of Population Affairs, Morbidity
and Mortality Weekly Report, 63 Recommendations and Reports No. 4, 13
(April 25, 2014) (“QFP”).

9 Defendants misplace their reliance on the unenacted Family
Planning Amendment Acts of 1992, in arguing that nondirective counseling
excludes referrals. (Mot.11). That legislation defined the term “pregnancy
management options” to mean “nondirective counseling and referrals,” S. 323,
102nd Cong. § 2 (1992), but the Nondirective Mandate does not use that term.
And Congress passed the 1992 legislation (which was vetoed) when HHS’s
regulations separately prohibited both nondirective counseling and referrals. Id.;

Footnote continued…
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Second, even if referrals were not included in nondirective counseling,

the Final Rule violates the Nondirective Mandate by allowing directive

counseling that removes abortion as an option for discussion, against the

patient’s wishes. Even if a pregnant patient wants information about abortion,

the Final Rule allows a Title X provider to decline to provide any information

about abortion, see 84 Fed. Reg. at 7716, and instead to provide “information

about maintaining the health of the mother and unborn child during pregnancy,”

referrals to “social services or adoption agencies,” and a list of prenatal care

providers that do not offer abortions, id. at 7789. The Rule allows providers to

steer patients in this manner without disclosing that they are actively

withholding information about abortion. Counseling a patient about options that

she does not want, while hiding information about the option that she wants,

violates the Nondirective Mandate.

Third, the Final Rule violates the Nondirective Mandate by preventing a

Title X provider from providing neutral and factual information about abortion

to a patient who requests it. As the district court correctly explained (A18), the

Final Rule prohibits a pregnant patient from receiving counseling about

(…continued)

see 53 Fed. Reg. at 2928, 2936. By contrast, Congress repeatedly enacted the
Nondirective Mandate when HHS’s regulations made clear that nondirective
counseling includes referrals. See California, 2019 WL 1877392, at *17-18.
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abortion without also receiving counseling about at least one other pregnancy

option—even if she does not want information about any other option. See 84

Fed. Reg. at 7747. Such a patient must also receive “information about

maintaining the health of the mother and unborn child during pregnancy,” id.,

and a referral for prenatal care, id. at 7789. And such a patient may receive a list

of “comprehensive primary health care providers,” but more than half of those

providers cannot offer abortion and none of those providers can be identified as

offering abortion. Id. at 7789. Giving such lopsided information violates the

Nondirective Mandate, regardless of whether the provider “direct[s] a patient”

to take any particular action (Mot.10; see id. at 12). Labeling such counseling

“nondirective” (id. at 12) does not change its fundamentally slanted nature.

b. Both the separation requirements and the gag
requirements likely violate § 1554 of the ACA.

As the district court properly concluded (A23-24), the separation

requirements likely contravene § 1554 of the ACA by imposing “unreasonable

barriers” to patients’ ability to obtain appropriate medical care and impeding

“timely access to health care services,” 42 U.S.C. § 18114(1)-(2). As many

commenters warned, the onerous and cost-prohibitive physical separation

requirements—which apply to providers that simply refer patients for abortion

as part of nondirective counseling—would force many providers to withdraw

from Title X, thereby decimating States’ Title X networks and depleting their
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residents’ access to critical family-planning and health-care services. See supra

at 6-7. Indeed, the barriers to care imposed by the separation requirements are

particularly unreasonable given that most Title X patients are low-income

individuals who already face substantial hurdles to accessing quality and timely

care. See supra at 7.

Moreover, the gag requirements violate § 1554 by impeding timely

access to abortion, interfering with “communications regarding a full range of

treatment options between the patient and the provider,” restricting providers’

ability “to provide full disclosure of all relevant information to patients,” and

requiring providers to violate “ethical standards” for medical professionals. 42

U.S.C. § 18114(3)-(5). As numerous commenters informed HHS, physicians

have an ethical obligation to “provide a pregnant woman who may be

ambivalent about her pregnancy full information about all options in a balanced

manner, including raising the child herself, placing the child for adoption, and

abortion.” See, e.g., ACOG Ltr., supra, at 6. This alternative ground for

affirmance further undermines defendants’ likelihood of success on the merits.

See Stevens v. Jiffy Lube International, Inc., 911 F.3d 1249, 1252 (9th Cir.

2018).

Defendants incorrectly assert (Mot.12-13) that plaintiffs waived their

ACA challenge by failing to cite § 1554 during notice and comment. The
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waiver doctrine is inapplicable where, as here, an agency’s rulemaking is

outside the scope of its statutory authority.10 In any event, commenters notified

HHS about each substantive way in which the Final Rule contradicts § 1554.11

See Lands Council v. McNair, 629 F.3d 1070, 1076 (9th Cir. 2010)

(commenters “need not raise an issue using precise legal formulations”). HHS

thus had ample “opportunity to consider the issue[s],” but simply failed to do

so. Portland Gen., 501 F.3d at 1024.

Contrary to defendants’ suggestion (Mot.13), Congress’s decision to

constitute Title X as a federal funding statute does not exempt the Final Rule

from § 1554. Section 1554 applies broadly to “any regulation” promulgated by

HHS, 42 U.S.C. § 18114. The purported distinction that defendants draw

between federal funding programs and other congressional programs comes

from an entirely different context: Rust’s discussion of the First and Fifth

Amendment right to choose whether to obtain an abortion, see 500 U.S. at 202.

10 The waiver doctrine ensures that an agency has a fair opportunity
to “apply its expertise, to correct its own errors, and to create a record for”
appellate review. Portland Gen. Elec. Co. v. Bonnerville Power Admin., 501
F.3d 1009, 1024 (9th Cir. 2007). It does not give any agency license to maintain
ultra vires regulations that are contrary to law.

11 See, e.g., CA Ltr. 4, 6 (barriers to care); Letter from Texas Policy
Evaluation Project Investigators 1-5 (access to services); AMA Ltr. 1-2
(interference with communications; restricts disclosure; ethical obligations).
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The distinction thus lacks any grounding in the ACA provision at issue here or

the APA. See California, 2019 WL 1877392, at *23.

c. Defendants are unlikely to prevail based on Rust or the
presumption against implied repeal.

Defendants’ reliance on Rust (Mot.1-2, 7-9, 11, 13) misses the mark

because Rust did not address either the Nondirective Mandate or the ACA. In

Rust, the Court concluded that § 1008’s prohibition on providing “abortion [as]

a method family planning” was ambiguous under then-existing statutes because

“[a]t no time did Congress directly address the issues of abortion counseling,

referral, or advocacy.” 500 U.S. at 185. But “[t]he relevant statutory text”

(Mot.7) has since changed. Congress has now directly addressed the issues that

were previously ambiguous by requiring that “all pregnancy counseling” in

Title X be “nondirective,” 132 Stat. at 3070-71, and prohibiting HHS from

issuing regulations that impose unreasonable barriers to care or interfere with

communications between patients and providers, 42 U.S.C. § 18114. Indeed,

HHS has conceded that the Nondirective Mandate “imposed additional

requirements” not at issue in Rust, 84 Fed. Reg. at 7720, and that HHS must

adhere to these additional congressional commands, id. at 7747. See Tin Cup,

LLC v. United States Army Corps of Engineers, 904 F.3d 1068, 1072-73 (9th

Cir. 2018), cert. denied, No. 18-790, 2019 WL 1886046 (Apr. 29, 2019). Far
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from “overruling” Rust (Mot.2), the district court properly gave effect to

statutory provisions not at issue in Rust.

Defendants likewise misplace their reliance (Mot.9-10) on the

presumption against implied repeals. That presumption applies where two

statutes might be “in irreconcilable conflict.” Branch v. Smith, 538 U.S. 254,

273 (2003) (quotation marks omitted); and it requires courts to harmonize the

statutes to avoid such conflict to the extent possible, see National Ass’n of

Home Builders v. Defenders of Wildlife, 551 U.S. 644, 662 (2007).

As the district court correctly determined here, § 1008 does not

irreconcilably conflict with either the Nondirective Mandate or the ACA.

(A17). Rather, § 1008 continues to prohibit providers from using Title X funds

for abortions, while the Nondirective Mandate clarifies that nondirective

counseling is allowed under § 1008—a permissible interpretation under Rust

that HHS has adopted for most of the past fifty years—and required under the

appropriations statutes. The ACA simply limits HHS’s discretion to enact

certain regulations, without repealing § 1008. See California, 2019 WL

1877392, at *15 (“at oral argument, Defendants’ counsel agreed with Plaintiffs

that Section 1008 and the Nondirective Counseling Provision can be read in

harmony”).
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Because it is the Final Rule that conflicts with the current statutory

framework, the district court properly determined that defendants are unlikely

to succeed on the merits of their appeal.

2. The Final Rule is arbitrary and capricious.

The district court also properly determined that the Final Rule likely

violates the APA because it is arbitrary and capricious.

First, HHS received overwhelming evidence that the Final Rule will

force Title X providers to either violate their ethical obligations or drop out of

the program. HHS’s contrary conclusion is wholly unsupported and “counter to

the evidence before” it. Motor Veh. Mfrs. Ass’n v. State Farm Mut. Auto. Ins.

Co., 463 U.S. 29, 43 (1983). Nationally recognized medical organizations—

including the American Medical Association, the American College of

Obstetricians and Gynecologists, and the American Academy of Nurses—

informed HHS that ethical responsibilities require healthcare providers to give

each patient unbiased information about all of her treatment options. Every

patient must receive all information needed to make fully informed decisions

about her medical care. Medical organizations further informed HHS that

complying with the Final Rule will force providers to violate these obligations

by, requiring providers to withhold information about abortion (including

referrals) that the patient needs—while providing, information (including
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referrals), for medical options that the patient does not want. Providers that

want to supply neutral and factual information about abortion will be forced to

give patients a biased and misleading list of primary health care providers, more

than half of which do not perform abortions and none of which are identified as

offering abortions. See, e.g. AMA Ltr., supra, at 3; ACOG Ltr., supra, at 3-4;

AAN Ltr., supra, at 4. Given this evidence, HHS’s bald assertion that providers

will not be put to a choice between violating ethical obligations or withdrawing

from Title X fails to articulate a “rational connection between the facts found

and the choice made.” State Farm, 463 U.S. at 43. (See A24-25).

The refusal-of-care statutes on which defendants rely (Mot.14) do not

support HHS’s conclusion. Those statutes provide certain protections to certain

providers whose religious beliefs about abortion prevent them from fulfilling

ethical obligations that would otherwise require them to provide nondirective

counseling on abortion. The statutes do not remotely suggest that providers

without such religious convictions are free to violate their ethical obligations.

Indeed, HHS’s reliance on the refusal-of-care statutes as a rationale for the

Final Rule, see, e.g., 84 Fed. Reg. at 7716-7717, provides an independent basis

for finding the Rule to be arbitrary and capricious. Even if the refusal-of-care

statutes permitted an individual provider to refuse to provide abortion referrals,

it is arbitrary and capricious to ban such referrals, as HHS could simply let
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those providers out of that requirement, as they have stated they intend to do, 73

Fed. Reg. at 78,087.

Defendants misplace their reliance (Mot.14) on Rust’s determination that

a prior gag requirements did not violate the First Amendment. See 500 U.S. at

192-200. A determination that the First Amendment permits a forced choice

between accepting Title X funds and violating ethical obligations does not

automatically make the decision to force that choice rational. Here, HHS failed

to consider that the Final Rule will force providers to violate their ethical

obligations or drop out of the program with devastating consequences for

providers, patients, and the public. Instead, HHS relied on the unsupported

assertion that compliance with the Final Rule will not require providers to

violate their ethical obligations—despite overwhelming evidence to the

contrary.

Second, the district court correctly concluded that HHS failed to account

rationally for the enormous harms that the Final Rule will inflict on providers,

patients, and public health—particularly in rural communities that often have

minimal access to comprehensive, quality healthcare. HHS’s assertion that

these harms are speculative (Mot.15) is belied by the overwhelming evidence

that the Final Rule will cause many providers—including at least some of the

plaintiff States here, who are direct grantees—to drop out of Title X because the
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gag requirements are contrary to their ethical obligations, and because the

separation requirements are onerous and cost-prohibitive. The evidence made

clear that such departures will decimate States’ Title X networks, degrade

access to care for low-income and other vulnerable patients who rely on Title

X, and harm public health. See supra at 6-7. Moreover, the evidence

demonstrated that the providers remaining in the program cannot plausibly fill

the enormous gaps in service that the Final Rule will generate. See Guttmacher

Ltr. 9-10 (providers could experience average caseload increases of 70%).

Rather than respond meaningfully to this evidence, HHS baldly asserted

that the Final Rule “will contribute to more clients being served, gaps in service

being closed, and improved client care” because new providers that previously

had abortion-related concerns will supposedly step forward. 84 Fed. Reg. at

7723. But HHS has not supplied any basis for believing that such providers

exist. And even if such providers exist, the Final Rule fails to provide any basis

to conclude that they can fill the enormous gaps in service created by the Rule.

Labeling such unreasoned and unsupported conclusions an agency “judgment”

(Mot.15) does not make them any less arbitrary and capricious. See AT&T v.

FCC, 974 F.2d 1351, 1355 (D.C. Cir. 1992).

Finally, defendants are unlikely to succeed on the merits because the

Final Rule is arbitrary and capricious for several additional reasons raised
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below. To provide a few examples, the physical separation requirements are

based solely on HHS’s speculative assertion that such requirements are needed

to prevent misuse of Title X funds on abortions. But HHS failed to provide any

evidence to suggest that such misuse has occurred or is likely to occur,

particularly when both HHS and States impose rigorous audit and compliance

procedures on providers. (See A3; PI Mot. (CR35) 24-25). HHS’s purported

estimate that compliance with the separation requirements will cost providers

$20,000 to $40,000 on average lacks any support or explanation, particularly

given evidence that the cost will average $625,000 per provider. See PI Mot.

29-30; California, 2019 WL 1877392, at *33-34 (HHS estimate was

“seemingly pulled from thin air”). Without providing any explanation or

evidentiary support, the Final Rule also arbitrarily prohibits registered nurses

and other qualified providers from conducting nondirective pregnancy

counseling. See PI Mot. 24; California, 2019 WL 1877392, at *35-36. And the

Rule both eliminates the requirement that Title X providers offer “medically

approved” family planning methods, and emphasizes “natural family planning.”

These changes too lack any reasoned basis, and will simply dilute the quality

and scope of Title X services. See PI Mot. 30-31; California, 2019 WL

1877392, at *36-37.
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C. Defendants have not established a basis for a partial stay.

Because defendants have failed to make the strong showing required of

them on the prevail on appeal of the preliminary injunction, and the balance of

hardships tip sharply in plaintiffs favor, this court should deny the stay.

For similar reasons, this Court should deny defendants’ alternative

request for a partial stay limiting the preliminary injunction to a subset of the

parties or certain provisions of the Final Rule. (Mot.18-20).

First, defendants have not shown that the scope of the preliminary

injunction will cause them irreparable harm during the short period of appellate

review. The only provision they mention as potentially severable is § 59.17,

which requires Title X projects to “comply with all State and local laws

requiring notification or reporting of” certain crimes. 84 Fed. Reg. at 7790. But

those requirements already apply as a matter of state or local law. And

defendants have not asserted that Title X projects are currently failing to

comply or that defendants cannot exercise adequate oversight under policies

and procedures already in place.

Second, the preliminary injunction accords with the scope of relief that

the APA contemplates for cases like this. The APA provides that when

“necessary to prevent irreparable injury,” the court may issue “all necessary and

appropriate process to postpone the effective date of an agency action or to
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preserve status or rights pending conclusion of the review proceedings.” 5

U.S.C. § 705. That is precisely what the preliminary injunction does here: it

preserves the status quo and essentially postpones the effective date of the Final

Rule.

Moreover, irrespective of § 705, an injunction covering nonparties may

be appropriate when the nonparties are similarly situated to the parties. See

Trump v. Int’l Refugee Assistance Project (IRAP), 137 S. Ct. 2080, 2087

(2017). It also is appropriate when “such breadth is necessary to give prevailing

parties the relief to which they are entitled.” Bresgal v. Brock, 843 F.2d 1163,

1170-71 (9th Cir. 1987). Here, the broad injunction is necessary to give full

relief to plaintiffs in these consolidated cases—20 States, the District of

Columbia, a medical organization with members in all 50 States (the AMA),

and a provider organization whose affiliates provide services to patients from

all 50 states and the District of Columbia (PPFA).

Azar does not support defendants’ contrary argument (Mot.19-20). In

Azar, the preliminary injunction was overbroad because the record was

insufficient to show that the challenged rule had an adverse impact beyond the

plaintiff states: “District judges must require a showing of nationwide impact or

sufficient similarity to the plaintiff states[.]” 911 F.3d at 584. Here, by contrast,

plaintiffs submitted unrebutted evidence that the Final Rule will have an
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adverse impact on public health everywhere, not just in the 21 States that sued.

(SA42-47; PA140-148, 155-160) (discussing nationwide harms).

CONCLUSION

This Court should deny defendants’ motion for a stay pending appeal. In

the alternative, if the Court grants defendants’ motion, it should delay

implementation of the stay to allow plaintiffs to seek further review and allow

Title X grantees and providers to prepare for implementation of the new rule.
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Secretary of Health and Human Services; 
UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the 
Deputy Assistant Secretary, Office of 
Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

I, BRUCE S. ANDERSON, declare; 

	

1. 	I am the Director of the Hawaii State Department of Health (HDOH). I make this 

declaration from personal knowledge and based on records from HDOH and would testify to the 

following facts if called as a witness at hearing or trial. 

	

2, 	Title X funding is critical to the provision of family planning services in Hawai`i. 

3. Since approximately July 1, 2017, Title X funding has been provided directly to 

two Hawaii grantees: the HDOH, the state's only public direct grantee, and Planned Parenthood 

of the Great Northwest and the Hawaiian Islands (PPH). 

4. On June 16, 2016, the Office of Population Affairs (OPA) awarded HDOH a Title 

X Grant in the amount of $2,157,300 for a grant performance period of July 1, 2016 to June 30, 

2017. This amount included a sub-grantee award for PPH. On June 11, 2018, OPA awarded 

HDOH a Title X Grant in the amount of $1,815,000 for a grant performance period of July 1, 

2017 to August 30, 2018. PPH became a direct grantee of Title X funding approximately July 1, 

2017, and the $1,815,000 in Title X funds that HDOH received did not include any funding for 

PPH. Between July 1, 2016 and June 30, 2017, HDOH's Title X grant funded approximately 

71%, an overwhelming majority, of state supported family planning services in Hawai`i. Loss of 
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future Title X grants of either HDOH or PPH would significantly decrease the ability of Hawai`i 

to meets the needs for family planning services statewide. 

5. 	As a recipient of Title X funds, Hawaii commits to: 

(a) Providing family planning services and related preventive health services 

with priority to low-income and uninsured populations. 

(b) Implementing Tide X rules and regulations, legislative mandates, Title X 

priorities, and key services. 

(c) Ensuring compliance with fiscal management according to federal and 

state regulations. 

6. 	If the Final Rules are implemented, Hawai` i will not accept the new conditions of 

Title X funds for the reasons set forth in 42 U.S.C. §18114, because they: 

(a) Will create unreasonable barriers to the ability of individuals to obtain 

appropriate medical care; 

(b) Will impede timely access to health care services; 

(c) Will interfere with communications regarding a full range of 

treatment options between the patient and the provider; 

(d) Will restrict the ability of health care providers to provide full disclosure 

of all relevant information to patients making health care decisions; and 

(e) Will violate the principles of informed consent and the ethical standards of 

health care professionals. 

7. 	The loss of any family planning center, including PPM, would hurt the availability 

of comprehensive healthcare to residents in the state. 
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8. 	HawaiTs Title X program provides comprehensive family planning and related 

preventive health services, including contraceptive services and client-centered education, non-

directive counseling, and referrals. HDOH directly funds these family planning services. These 

services are provided on six islands (Kauai, Oahu, Molokai, Maui, Lanai, and Hawai`i) through 

12 contracts at 31 services sites. Of the 12 contracts, 9 receive state and federal funds and 3 

receive state funds only. These sites include, but are not limited to: 

(a) Eight Federally Qualified Health Centers (FQHC)s in medically 

underserved rural areas, 

(b) Three academic settings on Kauai, Maui, and Hawai` i Island, and 

(c) One hospital-based setting on Molokai. 

	

9. 	Hawaig Ps Title X family planning clinics provide voluntary, client-centered, non- 

directive, quality clinical family planning and related preventive health information, education, 

counseling, and referrals to men and women, with priority given to low-income and uninsured 

individuals. Services provided include: 

(a) Access to family planning services on all six major islands for all clients 

who desire to prevent and space their pregnancies; 

(b) Access to family planning methods to those most in need; 

(c) Access for male clients to prevent pregnancy, Human Immunodeficiency 

Virus (HIV), and Sexually Transmitted Infections (STI)s; 

(d) Screening for STIs, including HD/, chlamydia, gonorrhea, and syphilis, 

for all clients under 25 years of age, and timely medical follow-up and 

referral; 
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(e) 	Health education and non-directive counseling to establish a reproductive 

life plan, and encourage preconception and inter-conception care (i.e., care 

received prior to or between pregnancies) to improve individual health 

outcomes; 

(0 	Pregnancy screening and counseling, and if a pregnancy test is positive, 

non-directive counseling; 

(g) Basic infertility services for men and women; 

(h) Access to related preventative health services, including immunizations 

for influenza and human papillomavirus, screening for cervical cancer, 

care coordination, and referral; 

Screening for health and psychosocial risk factors, such as smoking, 

alcohol use, drug use, domestic violence, partner violence, sexual abuse, 

human trafficking, and drastic weight changes; and 

(j) 	Confidential services allowing individuals to seek services without 

notification to the policyholder, including in instances of domestic 

violence or sexually active minors who may want contraceptives, 

pregnancy tests, STI testing, or information on family planning. 

10. 	In almost all of the rural and medically underserved areas throughout the state, 

HawaiTs Title X-funded clinics are the only source for low-cost family planning services. 

Because Hawaii is comprised of six major islands, its geographic layout makes access to family 

planning services difficult for individuals who do not reside on the island of Oahu, where many 

primary health care services and providers are located. The state's isolation in the middle of the 

Pacific Ocean compounds the inability of many to find or seek services elsewhere. Thus, five of 
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the six major islands comprising the State of Hawai`i are considered medically undersexed areas 

and are heavily reliant on Title X funding. Restriction or loss of Title X funding would impact, 

for example, the University of Hawaii health services clinics located on the islands of Hawaii, 

Maui, and Kauai, as these clinics rely primarily on Title X family planning funding. 

11. Federal Qualified Health Centers (FQHC) are also primarily reliant on Title X 

funding, In the FQHC setting, a funding restriction would reduce the number of family planning 

clients served by approximately 75%. 

12. HDOH Title X grant subrecipients provide non-directive pregnancy counseling by 

both advanced practice providers and non-advanced practice providers (such as registered nurses, 

health educators, case managers, and medical assistants) Eliminating the ability of non-

advanced practice providers to provide these services would substantially decrease access to 

family health planning services in Hawai`i. Currently, non-advanced practice providers provide 

approximately 9% of counseling services. 

13. Between July 1, 2016 and June 30, 2017, HDOH's Title X grant sub-recipients 

(including PPH) served 16,002 unduplicated clients across the state. In the client visit records 

maintained by HDOH, 95% served were women. The loss of Title X funds would severely 

impede the ability to continue serving this number of clients. 

14. Using the Guttmacher Health Cost Calculator (https://dataauttmacher.ora/calculator),  

Hawaii estimates that from July 1, 2016 to June 30, 2017, publicly funded family planning in 

Hawaii prevented the following: 3,250 unintended pregnancies, 1,530 unplanned births, 1,100 

abortions, 620 miscarriages, 400 unplanned births after short (<18 months) inter-pregnancy intervals, 

240 unplanned preterm/low-birth-weight births, 160 chlamydia infections, 20 gonorrhea infections, 
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20 pelvic inflammatory disease cases, and 10 HD/ infections. This calculates to a total net savings of 

$26,651,670, to Hawaii. 

15. 	Of the 16,002 clients served by HDOH Title X grant sub-recipients between July 1, 

2016 through June 30, 2017: 

(a) 95% were female; 

(b) 53.5% were female between the ages of 18 and 29, and 57.5% were male 

between the ages of 18 and 29; 

(c) 94% were at or below 250% of the federal poverty level; 

(d) 74% were at or below 100% of the federal poverty level; 

(e) 28% indicated Pacific Islander/Native Hawaiian ethnicity; 

(1) 	24,435 clinic visits were provided, including: 

(1) 2,582 cervical cancer screenings 

(2) STI screenings: 

(A) 6,884 Chlamydia 

(B) 7,644 Gonorrhea 

(C) 386 Syphilis 

(D) 4,234 HD/ 

(g) 
	

Health insurance coverage included: 

(1) 5,781 public insurance 

(2) 2,088 private insurance 

(3) 28 military 

(4) 4,847 uninsured 
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16. The largest age group served were 18 to 29 years old, a group that suffers the 

most when they are no longer in school and unable to be covered under any parent insurance 

plan. 

17. HDOH's Title X family planning program accomplishments in July 1, 2016 

through June 30, 2017, based on client visit recordi, are summarized as follows: 

(a) Approximately 11,281 of unduplicated patients were served in FQHCs and 11,883 

of unduplicated clients were seen at clinics located in rural counties which are 

also medically underserved areas. 

(b) The unintended pregnancy rate among clients was reduced to 43.9% from 75% in 

FY 2009; 

(c) The number of unduplicated low-income clients under the 250% Federal Poverty 

Level (FPL) increased to 95% compared to 92% in FY 2016, while the number of 

clients under the 101% FPL remained steady at 74%, thus indicating that the 

program reached a greater proportion of the people who need care; 

(d) The implementation of One Key Question® (OKQ®) was expanded to primary 

care settings and other settings such as clients of the Special Supplemental 

Nutrition Program for Women, Infants, and Children, Your Ohana (a network for 

the HDOH home visiting program), and the Hawaii Girls Court program; 

(e) An enhanced holistic approach was provided to access family planning and 

related health services through integration of family planning services in primary 

care setting, sport health clinics, and other clinical services; 
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(0 	Chlamydia screening rates among female clients under 15 years old improved to 

78% compared to the US average of 39%, and the screening rates among females 

under 25 years old improved to 66 % compared to the US average of 52% (2017 

Title X Family Planning Annual Report); 

(g) Improved HIV screening rates for female clients to 29.2% compared to 20.5%, 

and male clients to 68% compared to 55% from FY 2016; 

(h) Maintained pap screenings at 22.5% for the past 2 years, compared to the national 

average of 18%; 

Increased the number of unduplicated male clients seen for family 

planning services to 817 male clients compared to 617 male clients in FY 2016; 

(j) Increased the provision and utilization of comprehensive and integrated family 

planning services by clients not seeking pregnancy that have chosen a family 

planning method to 95% compared to 80% in FY 2016, and of these, 70% chose a 

"highly" or "moderately" effective contraceptive method; and 

(k) Improved the proportion of clients developing a reproductive life plan to 67% 

compared to 50% in FY 2016. 

18. The effect of Title X's funding shortfall would greatly impact the following 

individuals who could potentially lose services: (a) uninsured, under-insured, low-income and 

non-residents; and (b) individuals seeking "confidential services." 

19. The Final Rule will create extraordinary barriers in addressing the medical needs 

of Hawaits truly low-income and uninsured patients. Under the Final Rule and based on 

Hawaits experience with the population it serves, Hawaii would be negatively impacted both 

in the short- and long-term, because: 
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(a) Uninsured and low-income women and men would have very limited 

access to services; 

(b) Unintended pregnancies (especially amoung teenagers) would increase as 

services available ordinarily at the clinics would be limited or non-

existent; 

(c) There would be an increase in births within the most vulnerable 

population (e.g. homeless, underinsured, uninsured, individuals on public 

assistance); 

(d) STIs, HIV, and inflammatory diseases would go undetected and untreated, 

increasing rates of infection and disease to communities; 

(e) Infertility rates would rise; 

(1) 	Overall health outcomes and referrals to other non-family planning 

services (e.g. substance abuse, mental health counseling) would be 

compromised; and 

(g) 	Rural community programs and clinic infrastructures would be limited. 

20. All of the progress and accomplishments detailed above would be greatly 

curtailed should the Final Rule be implemented. 

21. Title X finds do not and never have funded abortion services in Hawaii. The 

state program maintains strict accounting protocols and audit procedures to ensure appropriate 

separation of funds. 
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I hereby declare that the above statement is true to the best of my knowledge and 

belief, and that I understand it is made for use as evidence in court and is subject to penalty 

for perjury. 

DATED: March 19, 2019. 

BRUCE S. ANDERSON, PH.D. 
Director 
Hawaii State Department of Health 
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ELLEN F. ROSENBLUM 
Attorney General 
CHRISTINA L. BEATTY-WALTERS #981634 
SCOTT J. KAPLAN #913350 
Senior Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Tina.BeattyWalters®doj.state.or.us  

scott.kaplan@doj.state.or.us  

Attorneys for Plaintiff State of Oregon 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

EUGENE DIVISION 

STATE OF OREGON; STATE OF NEW 
YORK; STATE OF COLORADO; STATE 
OF CONNECTICUT; STATE OF 
DELAWARE; DISTRICT OF COLUMBIA; 
STATE OF HAWAI'L STATE OF ILLINOIS; 
STATE OF MARYLAND; 
COMMONWEALTH OF 
MASSACHUSSETS; STATE OF 
MICHIGAN; STATE OF MINNESOTA; 
STATE OFNEVADA; STATE OF NEW 
JERSEY; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; STATE 
OF PENNSYLVANIA; STATE OF RHODE 
ISLAND; STATE OF VERMONT; 
COMMONWEALTH OF VIRGINIA; and 
STATE OF WISCONSIN, 

Plaintiffs, 

v. 

Case No. 19-cv-00317-MC 

DECLARATION OF JODY CAMP IN 
SUPPORT OF STATES' MOTION FOR 
PRELIMINARY INJUNCTION 

ALEX M. AZAR II, in his official capacity as 
the Secretary of Health and Human Services; 
UNITED STATE DEPARTMENT OF 
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HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the 
Deputy Assistant Secretary, Office of 
Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

I, Jody Camp, declare: 

1. I make this declaration from personal knowledge and based on records from the 

Colorado Department of Public Health and Environment (CDPHE) and would testify to the 

following facts if called as a witness at hearing or trial. 

2. I am the Section Manager for the Family Planning Program within the Health 

Service and Connections Branch of the Prevention Services Division of CDPHE. I have a Master 

of Public Health and more than 20 years of experience managing social service programs 

(nongovernmental and governmental), 13 of those within the field of sexual and reproductive 

health. I currently oversee the administration of the CDPHE Family Planning Program which is 

funded through the following: 

• Colorado State General Fund, 

• Federal Title X program, 

• Client fees, 

• Gift, grants and donations, 

• Family planning agency contributions, and 

• Medicaid and private insurance reimbursement. 

3. 	Title X is a federal grant program developed to provide funding for a broad range 

of high-quality family planning services for underserved individuals. Services funded with Title 

X dollars include: 
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• FDA-approved methods of contraception, 

• Pap tests, 

• Screening tests for sexually transmitted infections (STI), including Human 

Immunodeficiency Virus (HIV), 

• Pregnancy tests as indicated and according to nationally-recognized standards 

of care and nondirective options counseling for pregnant patients, 

• Contraceptive management, client counseling and education, and 

• Pre-conception care. 

Colorado Title X Program 

4. The State of Colorado, through CDPHE, has been the only grantee for Tide X 

funding in Colorado since Congress passed Title X in 1970. In calendar year 2018, Colorado's 

Title X grant award was approximately $3.8 million. For the past ten years, Colorado's annual 

Title X grant award has remained relatively level with minimal fluctuation from year to year. 

5. Colorado's current grant for Title X funding expires on March 31, 2019. In 

January 2019, the Family Planning Program submitted its application for new Title X funds with 

an anticipated start date of April 1, 2019 HHS indicated in its Funding Opportunity 

Announcement for this most recent round of Title X funding that the estimated project period is 

three years and the anticipated initial budget period length is 12 months, though it indicates that 

longer or shorter periods may be approved. 

6. Colorado's Title X funding currently provides support to a network of 29 agencies 

in Colorado. These 29 agencies run 77 clinic sites that consist of local public health authorities, 

federally qualified health centers, school based health centers, hospitals, and nonprofit 

organizations. 
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7. A list of Colorado Title X provider agencies and clinic sites is attached as Exhibit 

1. A map identifying each clinic's location is attached as Exhibit 2. One of Colorado's Title X 

agencies also provides abortion services; however, those services are not funded through the 

Title X program. Several other recipients of Title X funds in Colorado may provide abortion 

services when a patient's life is in danger. These agencies likely share all operational services, 

and some are co-located in the same building. Title X does not, and never has, funded abortion-

related services in Colorado, and the agencies comply with the current regulations requiring that 

abortion be "separate and distinct" from Title X-funded services. 

8. Title X-funded services in Colorado are provided on a sliding fee scale basis for 

all patients 250% of Federal Poverty Level or below. All clinics offer core family planning 

services including counseling and education, a broad range of birth control methods dispensed 

on-site, health assessment and screening, and referral to comprehensive services not offered 

within the clinic. Title X providers must serve everyone who walks in the door for their 

reproductive health care service needs. Program requirements state, "Clients must not be denied 

project services or be subjected to any variation in quality of services because of inability to 

pay." Title X Program Requirements, § 8.4 (April 2014). 

9. Federal law requires Title X clinics to bill private insurance or Medicaid before 

seeking reimbursement for services through CDPHE's program. Title X regulations make Title 

X funds, in particular, last resort funds that are accessed only if all other possible sources of 

funds are not available. 42 CFR § 59.5(a)(9). 

10. In addition to funding direct clinical services with Title X funds, the Family 

Planning Program uses Title X grant funds for non-clinical activities related to reproductive 

health. These funds support local public health authorities in promoting community-wide 
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participation in the delivery of, and assurance of access to, culturally competent, high quality, 

and evidence-based reproductive health services. Local public health authorities are expected to 

work with community partners to identify gaps and bathers to services and to develop and 

implement plans to enhance access, especially for those most marginalized. Examples of work 

include partnerships with local health and social service organizations to expand reproductive 

health education and outreach and increase access to services. This work aligns with Title X 

program requirements related to community participation, education, and project promotion and 

supports Colorado's broader public health goal of assuring access to clinical preventive services. 

In addition, this work helps build and support a holistic network for client referrals related to 

services outside of family planning (e.g. community and faith-based organizations). 

Quality of Title X Services 

11. As Colorado's Title X grantee, CDPHE, through its Family Planning Program, 

administers a program focused on patient-centered, high-quality family planning services based 

on federal Title X requirements and evidence-based national standards of care. All agencies that 

operate Title X clinics in Colorado must adhere to a set of approved administrative policies and 

clinical protocols. The Family Planning Program has established clinical protocols that agencies 

must either adopt or adapt to their needs, but all protocols must meet national standards of care. 

The Family Planning Program's Medical Director reviews and approves the established clinical 

protocols and I review the administrative policies to ensure they meet Title X standards. 

12. For example, CDPHE Family Planning Program pregnancy testing and counseling 

is a core family planning service offered onsite at all agencies. Pregnancy testing and counseling 

includes: reproductive life planning; pregnancy testing; nondirective pregnancy counseling; 

nondirective and client-centered options counseling and referral, if a pregnancy test is positive 
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and client desires; achieving pregnancy education; basic infertility services and counseling; 

preconception health education and counseling; and if a pregnancy test is negative, contraceptive 

counseling and contraception may be provided. 

Colorado Family Planning Program Data 

	

13. 	Colorado Title X clinics served 55,266 patients in 2018. 

• Of the patients served in 2018, 44% were uninsured, which means they have 

limited options for accessing affordable reproductive health services. 

• 45,177 were female and 10,089 were male. 

• 21,184 were females between the ages of 18 and 24 years. 

• 95% were at or below 250% of the federal poverty level and 74% were at or 

below 100% of the federal poverty level. 

• 47% indicated Hispanic/Latina ethnicity. 

	

14. 	In addition to contraceptive access, visits included: 

• 9,428 cervical cancer screenings, 

• 30,466 Chlamydia tests, and 

• 59,133 Gonorrhea, Syphilis and HIV tests or sexually transmitted infections 

(STI) screenings. 

Colorado's Program is Cost-Effective 

Pregnancies Averted and Costs Avoided among Young Women 

	

15. 	In recent years, Colorado has experienced a steep decline in teen pregnancy. A 

University of Colorado team of economists concluded that between half and two-thirds of the 

observed decline of 5,020 births among women aged 15-24 between 2010 and 2014 could be 

directly attributed to CDPHE's Family Planning Program. With this significant decrease in births 
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among women ages 15-24 in Colorado, analysts at CDPHE hypothesize that a subsequent 

reduction in expenditures has occurred for public programs in Colorado serving young families 

and their children as a result of the decline. In particular, savings in Medicaid program costs for 

delivery and infant health care would naturally be associated with declines in births for teens and 

young women. In 2015, CDPHE contracted with the University of Colorado to estimate potential 

cost savings in eight public programs that could be attributable to CDPIIE' s Family Planning 

Program. 

Number of births and cumulative change, ages 15-19 and 20-24, Colorado, 2007-2014 

Number of Births 
Cumulative Change in 

Total Number of Births Since 2009 

Year Ages 15-19 Ages 20-24 Ages 15-24 

2007 6,657 16,252 22,909 

2008 6,569 15,870 22,821 

2009 6,201 15,257 21,458 

2010 5,422 14,321 19,743 -1,715 

2011 4,687 13,443 18,130 -3,328 

2012 4,123 13,297 17,420 -4,038 

2013 3,807 12,861 16,668 -4,790 

2014 3,361 13,077 16,438 

Pregnancies averted 

16. 	To calculate potential costs avoided due to the Family Planning Program, it was 

necessary to first estimate the number of births, miscarriages, and abortions (pregnancy 

outcomes) averted during the initiative. The number of pregnancies averted attributable to the 

Family Planning Program was difficult to estimate with any precision in the absence of a 

randomized controlled experiment. However, two methods had been previously used to study the 

impact of similar initiatives, and both methods were again employed: the decision-analytic 

(Markov) model and the propensity score weighted difference-in-difference regression. Each 
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method relied on different assumptions and together provided a range of estimates of births 

averted due to Family Planning Program. The analysis was limited to ages 15 to 24 because the 

greatest impact occurred in this age group, but both younger and older women were served by 

the Title X clinics. 

Costs avoided 

17. The two studies were blended to arrive at a number of births averted at 5,020. 

From there, potential costs avoided due to the Family Planning Program were estimated for eight 

public programs: Medicaid, TANF, Supplemental Nutrition Assistance Program (SNAP), WIC, 

Nurse Home Visitor, Child Care Assistance Program, Colorado Preschool Program, and the 

Housing Choice Voucher Program. These public programs were considered to be among those 

most likely to be accessed by women who were pregnant or had small children. While other 

programs serve women in this situation, these were the largest statewide support programs 

available for this high-need group. 

18. For entitlement programs, such as Medicaid, estimates may be interpreted as 

actual cost savings because of the Family Planning Program. For other programs, such as the 

Colorado Housing Choice Voucher Program or the Colorado Child Care Assistance Program, 

estimates should be interpreted as potential costs avoided rather than realized savings. These 

programs are not entitlement programs and have waiting lists; only a large reduction in waitlists 

would lower overall program expenses. Total state costs avoided for the four entitlement 

programs were between $26.2 and $26.9 million, and total state costs for the three non-

entitlement programs were between $1.4 and $2.1 million. 
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The results: 

Total Costs Avoided, ages 15-42, 2010-2014 

Colorado's Family Planning Program Administration 

19. Colorado's Family Planning Program combines State and Title X grants to fund 

provider clinics. The Family Planning Program uses an established grant funding formula that 

broadly supports the provision of family planning services and can be applied to any part of the 

Family Planning Program's contracted scope of work. Monthly, contractors invoice CDPHE for 

expenses. 

20. Due to Title X's broad scope and its payor-of-last-resort requirement, Title X 

funds are prioritized to cover either individuals or services otherwise not covered by private or 

public insurance. As a result, Title X is a critical safety net funding source for uninsured 

residents to receive reproductive services in Colorado. 

Title X Regulation Compliance 

21. Agencies interested in receiving funding from CDPHE' s Family Planning 

Program must compete through a Request for Proposal process conducted every three-to-five 

years. Applications submitted are vetted through a rigorous process and funded agencies are 
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monitored for clinical and administrative compliance throughout the year. A variety of quality 

assurance tools are used which include: 

• Medical Record Audit: Each agency participates in a medical record audit 

conducted by an advanced practice nurse with women's health care and 

family planning expertise or the Family Planning Program nurse consultant. 

• Clinical Site Visit: Each agency participates in a clinical site visit. The 

Family Planning Program nurse consultant observes clinic flow, a minimum 

of one clinic visit, and the content and quality of healthcare provided. The 

CDPHE Family Planning Program's site visit tool is a checklist for 

monitoring compliance with all Title X clinical services requirements. 

• Administrative Site Visit: The purpose of the site visit is to determine 

whether agencies are managed effectively and comply with Title X, federal 

and state requirements. 

• Fiscal Desk Review/Site Visit: The fiscal site visit takes all fiscal questions 

on the Federal Review Tool and applies them to every agency. 

22. 	All agencies must comply with Family Planning Program clinical policies and 

protocols, including the provision of family planning health care services, contraception services 

(counseling and methods), pregnancy testing and counseling, achieving pregnancy and basic 

infertility services, adolescent health services, preconception health services, STI/HIV services, 

and breast and cervical cancer screening and follow-up. These are based on the most recently 

published nationally recognized guidelines for sexual, reproductive and preventive health care as 

follows: American College of Obstetrics and Gynecologists (ACOG), Center for Disease Control 

and Prevention (CDC) US Medical Eligibility Criteria for Contraceptive Use (US MEC), CDC 
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US Selected Practice Recommendations (US SPR), CDC Sexually Transmitted Disease 

Treatment Guidelines, CDC Revised Recommendations for HIV Testing of Adults, Adolescents 

and Pregnant Women in Health Care Settings, CDC Division of Adolescent and School Health 

(DASH), U.S. Department of Health & Human Services Office of Adolescent Health (OM), 

Society for Adolescent Health and Medicine (SAHM), United States Preventive Services Task 

Force (USPSTF) Screening Guidelines, CDC Preconception Health and Health Care, Colorado's 

Guidelines for Preconception and Interconception Care, American Society for Colposcopy and 

Cervical Pathology (ASCCP) Consensus Guidelines for Managing Abnormal Cervical Cancer 

Screening Tests and Cancer Precursors, American Cancer Society (ACS), American Heart 

Association, American Society for Clinical Pathology (ASCP) Screening Guidelines for the 

Prevention and Early Detection of Cervical Cancer, American Society for Reproductive 

Medicine, American Urological Association, American College of Physicians (ACP). American 

Academy of Family Physicians (AAFP), Male Training Center for Family Planning and 

Reproductive Health, Preventive Male Sexual and Reproductive Health Care: Recommendations 

for Clinical Practice, Family Planning National Training Center, The Center of Excellence for 

Transgender Health and the GLMA Health Professionals Advancing LGBT Equality. 

23. 	CDPHE-funded agencies must assure that services are provided in a voluntary, 

client-centered, and non-coercive manner; comply with applicable state laws regarding 

mandatory reporting requirements; and, adopt policies that clearly indicate that no Title X funds 

will be used in programs where abortion is a method of family planning. BITS last audited 

Colorado's program in 2017, and there were no findings pertaining to Title X funds and 

abortion-related services. 
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Impact of Title X Regulatory Changes in Colorado if Not Enjoined 

24. To date, HHS has only published the Final Rule, but not yet sent an interpretation 

of what that rule means for implementation. This means Grantees are left to their own devices to 

determine how the rule translates in their community. It is my understanding that from the date 

the Final Rule was published on March 4, 2019, CDPHE and Colorado Title X agencies have 60 

days to comply with the gag requirement. Funded entities have one year to comply with the 

physical separation requirements and 120 days to comply with the financial separation 

requirements. 

25. CDPHE Executive Director, Jill Hunsaker Ryan, issued a press release on March 

4, 2019 stating "Our work is based on a commitment to ensuring all residents have access to 

care, and this rule eradicates the progress we've made. It will result in more unintended 

pregnancies, more sexually transmitted infections, and more early-stage cancers that will go 

undetected. The men and women of our state deserve better." 

26. The Final Rule, entitled "Compliance with Statutory Program Integrity 

Requirements," makes clear that the Title X rule changes requiring recipients to physically 

separate abortion-related services from Title X, and also prohibiting recipients from referring 

patients to abortion services, will reduce the effectiveness of CDPHE' s Title X program. Several 

family planning agencies in Colorado may no longer qualify for Title X funding due to the 

confusing and burdensome financial and physical separation requirements between Title X and 

non-Title X services, resulting in a loss of services to thousands of patients a year. May Colorado 

providers also will not likely be willing to compromise their professional responsibility to their 

patients by providing biased care, which will cause a dramatic statewide reduction of the number 

of high-quality providers who remain in the Title X program. In addition, recent gains in 
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a 

reducing the unintended pregnancy rate and the abortion rate, made possible by expanded 

contraceptive access for patients, will diminish as patients may have fewer or no provider 

options available if providers lose or drop their Title X funding. If CDPHE loses some of its 

network of skilled and innovative providers, Colorado will see an increase in teen births, 

unintended pregnancy and abortion, reversing all the gains that have been made in recent years. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on March 19, 2019. 

Jody Camp 
Section Manager 
Colorado Department of Public Health and 
Environment 
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Exhibit 1 

2019 List of CDPHE Family Planning Program-funded clinics 
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Denver La Casa/Quigg Newton Family 
Health Center 

Denver Health and Hospital 
Authority (Community Health) 

Park Hill Family Health Center Denver Health and Hospital 
Authority (Community Health) 

Denver 

Denver Westwood Family Health Center Denver Health and Hospital 
Authority (Community Health) 

Webb Center for Primary Care Denver Health and Hospital 
Authority (Community Health) 

Denver 

Denver Pavilion C Women's Care Clinic Denver Health and Hospital 
Authority (Community Health) 

Lowry Family Health Center Denver Health and Hospital 
Authority (Community Health) 

Denver 

Federico F. Pefia Southwest Family 
Health Center 
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Denver 
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High Plains Wiley Clinic Prowers; Baca; Bent; 
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Prowers; Baca; Bent; 
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Aurora Health and Wellness Plaza Metro Community Provider 
Network 
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Metro Community Provider 
Network 

Arapahoe Helena Health Center 

Montrose; San Miguel Montrose County Department 
of Health and Human Services 
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Center 
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Northeast Colorado Health 
Department 

Sedwick 
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orthwest Colorado Health 

Lorimer County Health 
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Lake County Public Health 
Agency 
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Lorimer toady 
i)ePsrnsient 

Ball 

Lorimer County Health 
Department 

Estes Park Clinic Lorimer 

Metro Community Provider 
Network 

Stein Kids Health Center Jefferson 

Metro Community Provider 
Network 
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Metro Community Provider 
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T0:00 Suit He 
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Services '..  

Montrose CountyDepartment 
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2018 Map of CDPHE Family Pinning Program Clinic Locations 
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ELLEN F. ROSENBLUM 
Attorney General 
CHRISTINA L. BEATTY-WALTERS #981634 
SCOTT J. KAPLAN #913350 
Senior Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Tina.BeattyWalters@doj.state.or.us  

scott.kaplan@doj.state.or.us  

Attorneys for Plaintiff State of Oregon 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

STATE OF OREGON; STATE OF NEW 
YORK; STATE OF COLORADO; STATE 
OF CONNECTICUT; STATE OF 
DELAWARE; DISTRICT OF COLUMBIA; 
STATE OF HAWAII; STATE OF 
ILLINOIS; STATE OF MARYLAND; 
COMMONWEALTH OF 
MASSACHUSETTS; STATE OF 
MICHIGAN; STATE OF MINNESOTA; 
STATE OF NEVADA; STATE OF NEW 
JERSEY; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; 
COMMONWEALTH OF PENNSYLVANIA; 
STATE OF RHODE ISLAND; STATE OF 
VERMONT; COMMONWEALTH OF 
VIRGINIA; and STATE OF WISCONSIN, 

Plaintiffs, 

v. 

Case No. 6:19-cv-00317-MC 

DECLARATION OF DR. BLAIR DARNEY 
IN SUPPORT OF STATES' MOTION FOR 
PRELIMINARY INJUNCTION 

ALEX M. AZAR II, in his official capacity as 
Secretary of Health and Human Services; 
UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the 
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Deputy Assistant Secretary, Office of 
Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

I, Dr. Blair G. Darney, declare: 

1, 	I was retained by the Oregon Department of Justice to evaluate the final Title X 

rule published by the U.S. Department of Health and Human Services (HHS) on March 4, 2019, 

and to describe its likely impact. I make this declaration based on my personal knowledge and 

experience and based on the scientific research and sources identified herein. 

2. I am an Assistant Professor in the Department of Obstetrics and Gynecology in 

the OHSU School of Medicine and an Assistant Professor at the OHSU-PSU School of Public 

Health. As an Assistant Professor, I engage in research, teaching, and service to the University 

such as participation in the Institutional Review Board (IRB) and School of Medicine Research 

Committee. My research focuses on population health and program and policy evaluation in 

obstetric outcomes, maternal mortality, contraception, miscarriage, and abortion. The 

overarching goal of my work is to inform evidence-based provision of reproductive health 

services to low income women around the globe, and improve the quality of health services and 

ultimately health outcomes for women and families. 

3. My field, Health Services Research, is concerned with the organization, financing, 

and delivery of health services. Examining the impacts of policy and programmatic decisions on 

access to care, quality of care, and health is at the core of the field. My training encompasses a 

deep knowledge of health insurance and financing, the history and organization of the US health 

care system, both public and private, the history of the medical profession and public health 

research and practice, including key events that gave rise to modern professional standards and 
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guidelines for the ethical conduct of research. 1 have a detailed understanding of health policy 

debates in the US and globally, including the provisions of the Affordable Care Act (ACA or 

ObamaCare), policies enacted by states that chose not to expand Medicaid under the ACA, the 

Title X program, and state-level reproductive health innovations and restrictions. 

4. 	In my own career, I have led or participated in studies focused on Oregon's 

family planning (1115 waiver) program, CCare,' measurement of the quality of antenatal and 

family planning services,' and contraceptive services for adolescents.' My current research 

focuses specifically on the "safety net, " a system of services made up of Community Health 

Centers (CHCs), Federally Qualified Health Centers (FQHCs), and other entities that receive 

public funds to provide health services to low income and uninsured populations.4  Specifically, 

we are examining contraceptive provision in safety net clinics. Title X clinic status is one of the 

key factors we are examining. 

Rodriguez, M I., Darney, B. G., Elman, E., Linz, R., Caughey, A. B., & McConnell, K (2015). 
Examining quality of contraceptive services for adolescents in Oregon's family planning 
program. Contraception, 91(4), 328-335. doi:10.1016/j.contraception.2014,12.008 
2  Darney, B. 0., & Saavedra-Avendaffo, B. (2018). Quality measurement is key to improving 
family planning services and outcomes for adolescents in Low and Middle Income Countries 
Journal of Adolescent Health, 62(3), 251-252. doi: 
https://doLorg/10.1016/ijaciohealth.2017.12.006:  Darney, B. G., Saavedra-Avendano, B., Sosa-
Rubi, S. 0., Lozano, R., & Rodriguez, M 1. (2016). Comparison ofiamily-planning service 
quality reported by adolescents and young adult women in Mexico. International Journal of 
Gynecology & Obstetrics, 134(I), 22-28. doi:http://dx.dotorg/10.1016/fijgo.2015. 12.00; 
Heredia-Pi, 1., Servan Mori, E., Reyes, H., Darney, B. G., & Lozano, R. (2016). Measuring the 
adequacy of antenatal health care: a national cross-sectional study in Mexico. Bull World 
Health Organ, 94, 452-461. dokhttp://dtdotorg/10.2471/BLT.15.168302  
3  Saavedra-Avendano, B., Andrade-Romo, Z., Rodriguez, Id I, & Darney, B. G. (2017). 
Adolescents and Long-Acting Reversible Contraception: Lessons from Mexico. Matern Child 
Health .1, 21(9). doi:10.1007/s10995-016-2013-1; Darney, B. G., Sosa-Rubi, S. G., Servan-Mori, 
E., Rodriguez, M 1., Walker, D., & Lozano, R. (2016). The relationship of age and place of 
delivery with postpartum contraception prior to discharge in Mexico: A retrospective cohort 
study. Contraception, 93, 478-484. dol:10.1016/j.contraception.2016.01.015 
4  Darney, B. G., Jacobs, L., Rodriguez , M, & Cottrell, E. (2017). Contraceptive services in US 
safety net clinics: what was the impact of Medicaid expansion? Paper presented at the 
Population Association of America; podium, Chicago, IL. 
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5. I am also knowledgeable about the measurement and evaluation of the quality of 

health services more broadly, as well as the role of clinical practice and professional society 

guidelines in the provision of evidence-based care. I teach a graduate-level course in Values and 

Ethics in Health (HSMP573/673) in the OHSU-PSU School of Public Health, which applies core 

concepts from the field of bioethics, including professional ethics and standards in public health 

and clinical medicine. I also work on the School of Medicine Research Committee, as an 

Editorial Board member for the peer-reviewed journal "Contraception", and as a member of the 

Research Impact Committee of the Society of Family Planning Research Fund. 

6. I received an undergraduate degree from Sarah Lawrence College in 1994, a 

Masters in Public Health in Global Health from Yale University in 2002, and a PhD in Health 

Services Research from the University of Washington School of Public Health in 2012. I have 

worked with non-profits, in government, and in academia and have over 20 years of experience 

in public health research and programs 

Benefits of Title X 

7. Title X has a nearly 50-year track record of fulfilling its mission, which, to quote 

the statute itself is "to assist in the establishment and operation of voluntary family planning 

projects which shall offer a broad range of acceptable and effective family planning methods and 

services (including natural family planning methods, infertility services, and services for 

adolescents)." In 2015, according to the Guttmacher Institute, a respected nonpartisan research 

organization focused on sexual and reproductive health, Title X funds served 3.8 million women. 

These services averted over 800,000 unintended pregnancies, including 188,700 adolescent 
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pregnancies, and over 250,000 abortions.5  Without the services provided by Title X—funded 

clinics, the unintended pregnancy rate would have been 31% higher and the rate among teens 

would have been 44% higher. 

8. Title X reaches the intended population. Title X was designed to provide no-

cost family planning services to women and men without insurance or other access to care. More 

than 2/3 of clients served in Title X clinics were below 100% of the Federal Poverty Level 

(FPL), and 90% were below 200% FPL.6  Individuals between 138% and 200% of FPL are 

precisely those who fall through the gap for Medicaid coverage in many states. 

9. Title X services are high quality. There is ample evidence that the Title X 

program provides high quality services.8  Research has documented the availability of a broad 

range of contraceptive methods at Title X-funded clinics and also compared Title X funded 

clinics to non-Title X sites. Title X-funded clinics provide improved access to effective methods 

of contraception, LARCS (IUDs and implants), vasectomy, and fertility awareness methods.7  

Title X-funded sites consistently outperform non-Title-X sites in access (e.g. same-day 

provision), adolescent-friendly services, translators, flexible hours, and outreach to vulnerable 

populations.8  

5  hiips://www.gzittinacher. org/infographie/2018hitle-x-makes-difference-2015• 
hiips://ivwmpitoncieher.orglreport/publiely-finidecireontracepiive-serviees-us-clinics-2015  

6  A Review of the HHS Family Planning Program.' Mission, Management, and Measurement of 
Results. Washington, DC: The National Academies Press. Chapter 3. 
Intps://www.nebi.nlm.nih.gov/books/NBK2151981),  

7  Thiel de Bocanegra, H., Cross Riedel, J., Men; M., Darney, P. D., & Brindis, C. D. (2014) 
Onsite provision of specialized contraceptive services: does Title X funding enhance access? J 
Womens Health (Larchmt), 23(5), 428-433. doi :10.1089/j wh.2013.4511. 

8  Thiel de Bocanegra, H., Maguire, F., Hulett, D., Horsley, K., Puffer, M., & Brindis, C. (2012) 
Enhancing service delivery through 'Title X funding: Findings from California. Perspectives in 
Sexual and Reproductive Health, 44(4), 262-269, doi:doi:10,1363/4426212 
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Harm from Title X proposed changes 

10. I have reviewed the final Title X rule issued by HHS on March 4 (Final Rule), 

and I believe it will have serious detrimental public health consequences in Oregon and 

elsewhere, whether or not Oregon and the other Title X grantees and their subgrantees continue 

to accept Title X funds. The changes in the Final Rule: 1) effectively exclude Planned 

Parenthood and other sites that use non-Title X funds to provide abortion services or any 

activities relating to abortion, including abortion referral; 2) restrict unbiased comprehensive 

options counseling (including on abortion) and referrals ("gag" rule); 3) weaken confidentiality 

protections for adolescents; and 4) reduce access to a broad range of effective, medically 

approved contraceptive methods, all of which will result in negative public health impacts. 

Impacts from implementation of the Final Rule on May 3 

11. Absent court action, many provisions of the Final Rule will go into effect 

beginning on May 3, including the "gag" rule provisions and weakened confidentiality for 

adolescents. The separation provisions are scheduled to go into effect on July 2, 2019 (financial 

separation) and March 4, 2020 (physical separation). The following negative impacts from the 

Final Rule's implementation will begin immediately upon the effective date of May 3. 

Impacts to States if they remain part of the Title X program 

11 	States will be negatively impacted by the implementation of the Final Rules 

starting with the first day they are effective: May 3. Residents of 'plaintiff states who rely on 

health care sites that continue to participate in the Title X program will be negatively affected, 

even if their specific services are not funded with Title X funds — that is, the restrictions that are 

part of the Final rule will be applied to all clients. This is because all sites that are part of the 

Title X network — that receive any funding at all — must comply with the Final Rule on the date 
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that its provisions become effective. This includes restrictions on comprehensive pregnancy 

options counseling and abortion referrals for patients who request them, as well as threats to 

patient confidentiality for adolescent clients and potentially reduced access to the full range of 

medically approved contraceptive methods. These changes to the Title X rules will have a 

negative impact on public health in the States. 

13. 	First, the proposed changes will likely result in delays seeking abortion care. 

Women who need abortion care will not be able to receive a direct referral for these services, 

even upon request; each woman will have to figure out where she can go. Researchers have 

studied the reasons women delay entry to care for abortion; logistics such as knowing where to 

go is among the reasons.' As with many health conditions and procedures, earlier entry into care 

is better. Over 90% of abortions in the US are prior to 12 weeks, or in the first trimester.' A 

recent synthesis of evidence on the safety of abortion found that while abortion at any gestational 

age is safer than childbirth, risks associated with abortion increase as gestational age increases." 

Thus, delaying entry into care for abortion has a negative impact on health. Women may delay 

abortion care for other reasons, such as not knowing about fetal anomalies or a developing health 

issue for the woman, but delaying entry into care because a woman does not know where to go is 

completely preventable. The Final Rule will likely result in delayed entry into care for women 

who need abortion services and thus decrease safety. 

9  Drey, E. A., Foster, D. G., Jackson, R. A., Lee, S. J., Cardenas, L. H., & Darney, P. D. (2006). 
Risk factors associated with presenting for abortion in the second trimester. Obstet Gynecol, 
107(1), 128-135. doi:10.1097/01.AOG.0000189095.32382.d0 

10  https://www.guilmacher.org/fact-sheet/induced-abortion-unitecl-states   
11  National Academies of Sciences Engineering and Medicine. (2018). The Safety and Quality of 
Abortion Care in the United Stales. Retrieved from Washington DC: 
https://doLorel  0.17226/24950.  
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14. Second, a woman who receives care in a Title X clinic that complies with the 

Final Rule who wanted an abortion but was not able to receive comprehensive options 

counseling and a direct referral and was unable to overcome these barriers may carry an 

unwanted pregnancy to term (as seems to be goal of the Final Rule restrictions on counseling and 

referral for abortion). Carrying unwanted pregnancies to term has negative impacts on women's 

and infant health and well-being. In the best-designed and largest study to date12  that compared 

women who were able to have wanted abortions with those who could not (due to gestational age 

limits or other barriers), women who carried the unwanted pregnancies to term were more likely 

to be living in poverty, more likely to be living with an abusive partner, more likely to 

experience serious health complications, more likely to suffer mental health problems, and less 

likely to have aspirational life plans. Carrying an unwanted pregnancy to term has negative 

public health impacts. 

15. Third, adolescents will lose confidentiality provisions that have been part of Title 

X since program inception. Oregon and many other states permit adolescents to seek medical 

care without parental knowledge or consent. The proposed changes explicitly call for 

encouraging parental involvement by requiring providers to document such involvement or 

provide a justification for why parents were not involved in adolescent reproductive health care. 

This threatens minors' access to services as well as confidentiality, both of which are explicitly 

covered by Title X. Further, research shows that adolescents value confidentiality and may be 

less likely to seek care if they fear that confidentiality will be violated.13  If contraceptive use by 

12  https://wsvw.ansirh.org/sites/default/files/publications/files/turnawav-intro  _1-14-2019.pdf 

13  Fuentes, L., Ingerick, M., Jones, R., & Lindberg, L. (2018). Adolescents' and Young Adults' 
Reports of Barriers to Confidential Health Care and Receipt of Contraceptive Services. J 
Adolesc Health, 620), 36-43. doi:10.1016/jfadohealth. 
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adolescents decreases due to concerns about accessing care, progress on reducing adolescent 

pregnancy in the US,14  an established national public health goal (HealthyPeople 2020 goal), 

will likely be reversed." The US has the highest rate of adolescent pregnancy among wealthy 

nations; reducing adolescent pregnancy is a national public heath goal because it is well 

understood to be associated with negative health, educational, and economic impacts." 

16. 	Fourth, access to a full range of medically approved contraceptive methods is 

recognized standard of care by professional associations such as the American College of 

Obstetricians and Gynecologists (ACOG)" and is central to the CDC's guidance on quality 

family planning services18. Under the Final Rule, Title X projects in Oregon and other states 

could provide very limited counseling and services, restricted to, for example, "natural" family 

planning, condoms, and counseling and referral for adoption services, and still meet Title X 

program requirements under the Final Rule. This could be permitted starting on May 3 and will 

be an ongoing concern as providers change practice to comply with the Title X Final Rule, new 

providers enter established Title X projects, and new projects enter the Title X program. The 

Final Rule's changes to the scope of the program run counter to the recognized standard of care, 

will reduce the quality of care, and are likely to result in reduced access to the most effective 

14  Lindberg, L., Santelli, j, & Desai, S. 2016. Understanding the Decline in Adolescent Fertility 
in the United States, 2007-2012. Journal of Adolescent Health, 59(5), 577-583. 
doi: 10.10164.jadohealth. 2016. 06 024 

IS  https://www.hhs.gov/ash/oah/facts-and-stats/nationahand-state-data-sheets/adoleseent-
reproductive-health/oregon/index.html  

16  https://www.hhs.gov/ash/oaliladoleseent-developmentireproductive-health-and-teen-
pregnancv/teen-nreenancy-and-childbearinalteen-chi  Idbearing/index.html  
17  American College of Obstetricians and Gynecologists. (2015). Access to contraception. 
Committee Opinion No. 615. Obstet Gynecol, 125, 250-255. 
18  Gavin, L., Moskosky, S., Carter, M., Curtis, K., Glass, E., Godfrey, E., . . Prevention. (2014). 
Providing quality family planning services: Recommendations of CDC and the U.S. Office of 
Population Affairs. MMWR Recomm Rep, 63(RR-04), 1-54. 
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methods of contraception and higher rates of unintended pregnancy in the states. Unintended 

pregnancy is associated with poorer health outcomes such as infant low birthweight, infant 

mortality, and maternal mortality and morbidity.I 9  These risks are magnified in vulnerable 

populations, including the uninsured and adolescent mothers.2° 

Impacts to States if they decline Title X funding 

17. If states or other individual Title X grantees or providers choose to decline Title X 

funding because it runs counter to their professional code of ethics, or if they are not eligible for 

Title X funding because they refer for or provide abortions (with non-Title X funds), there will 

be negative impacts on public health. These negative impacts include: a shrinking provider pool 

and reduced access to full range of medically approved contraceptive methods which will result 

in more unintended pregnancies, gaps in care for Sexually Transmitted Infections (STIs) and 

cancer screening, and reduced access to high-quality preconception care. 

18. Experienced, high-quality providers will be lost from the Title X program. 

Excluding health care providers who also provide abortion, such as Planned Parenthood, is likely 

to have negative consequences for women seeking care at Title X facilities. The state of Texas 

has served as a laboratory for potential consequences of the proposed Title X changes; Texas 

was blocked from excluding Planned Parenthood from the Medicaid fee-for-service program and 

implemented a replacement program using state funds in order to be able to exclude Planned 

19  Dehlendorf C, Rodriguez MI, Levy K, Borrero S, Steinauer J. Disparities in family planning. 
Am J Obstet Gynecol 2010;202:214-20. 
Gipson JD, Koenig MA, Hindin MJ. The effects of unintended pregnancy on infant, child, and 
parental health: a review of the literature. Stud Fam Plann 2008;39:18-38. 

20  Chen XK, Wen SW, Fleming N, Demissie K, Rhoads GG, Walker M. Teenage pregnancy and 
adverse birth outcomes: a large population based retrospective cohort study. Int J Epidemiol 
2007;36:368-73. 
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Parenthood. This has allowed researchers to evaluate the likely impact of excluding health care 

providers who also provide abortion, such as Planned Parenthood, from the Title X program. 

Research in Texas has demonstrated that the exclusion of Planned Parenthood from their state-

funded program negatively impacted the continued provision of effective methods of 

contraception and was associated with an increase in deliveries paid for by the Medicaid 

program.2 I In Texas prior to the exclusion of women's health care specialists (primarily Planned 

Parenthood), 71% of organizations "widely offered" LARC methods; after the exclusion, in 

2012-2013, only 46% did so.22  Furthermore, primary care providers, compared with women 

health specialty providers, lacked the capacity and training to provide evidence-based family 

planning services that were already provided by women's health organizations.23  The Texas 

policy change negatively impacted access to the full range of medically approved contraceptive 

methods for Texas women; a similar scenario can be expected at the national level under the 

proposed Title X changes. 

19. 	Provision of the full range of FDA approved contraceptive methods is standard of 

care; exclusion of specialized providers is likely to move us away from recognized quality 

standards. The Institute of Medicine (TOM; now the National Academies of Science, Medicine 

and Engineering) conducted a "review of effective preventive services to ensure women's health 

21  Stevenson, A. J., Flores-Vazquez, 1. M., Allgeyer, R. L., Schenkkan, P., & Potter, J. E. (2016). 
Effect of Removal of Planned Parenthood from the Texas Women's Health Program. New 
England Journal of Medicine, 374(9), 853-860. doi:doi :10.1056/NEJMsa1511902 
22  White, K., Hopkins, K., Aiken, A. R., Stevenson, A., Hubert, C., Grossman, D., & Potter, J. E. 
(2015). The impact of reproductive health legislation on family planning clinic services in Texas. 
Am J Public Health, 105(5), 851-858. doi:10.2105/ajph.2014.302515 

23  White, K., Hopkins, K., Grossman, D., & Potter, J. E. (2018). Providing Family Planning 
Services at Primary Care Organizations after the Exclusion of Planned Parenthood from Publicly 
Funded Programs in Texas: Early Qualitative Evidence. Health Sery Res, 53 Suppl 1, 2770-2786. 
doi: 10.1111/1475-6773 .12783 
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and well-being"24  and recommended "the full range of FDA approved contraceptive methods, 

sterilization procedures, and patient education and counseling for women." In their landmark 

guidance for the provision of high-quality family planning services, the CDC and OPA state that 

"Contraceptive services should include consideration of a full range of FDA-approved 

contraceptive methods, a brief assessment to identify the contraceptive methods that are safe for 

the client, contraceptive counseling to help a client choose a method of contraception and use it 

correctly and consistently, and provision of one or more selected contraceptive method(s), 

preferably on site."25  Furthermore, the guidance states that it is "not appropriate to omit 

presenting information on a method solely because the method is not available on site." The 

exclusion of specialty providers has the potential to restrict provision and counseling for a full 

range of methods; the Final Rule moves us away from standard of care and will result in lower 

quality of care for residents of the states. Beyond adhering to quality standards and standard of 

practice, limiting access to the full range of medically approved contraceptive methods will 

result in more unintended pregnancies and births, as seen in Texas, with attendant negative 

health impacts for women and families. 

20. 	Negative impacts will go beyond access to contraception and loss of evidence-

based comprehensive options counseling; Title X facilities provide a wide range of sexual and 

reproductive healthcare including STI screening and treatment, cervical cancer screening, and 

preconception care. Researchers working in Texas noted the changes: "Ostensibly, the purpose 

of the law was to defund Planned Parenthood in an attempt to limit access to abortion, even 

24  Institute of Medicine, (20 11). Clinical preventive services for women: closing the gaps N. A. 
Press (Ed) Retrieved from http://www.nationalacademies.org/hmd/Reports/2011/Clinical-
Preventive-Servicegor-Women-Closing-the-Gaps.aspx  

25  Gavin, L., Moskosky, S., Carter, M, Curtis, K., Glass, E., Godfrey, E., . Prevention. (2014). 
Providing guano) family planning services: Recommendations of CDC and the U.S. Office of 
Population Affairs. MMWR Recomm Rep, 63(RR-04), 1-54. 
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though federal and state funding cannot be used for abortion care anyway. Instead, these policies 

are limiting women's access to a range of preventive reproductive health services and 

screenings.),26 

21. STI screening, treatment, and rescreening are essential. The CDC has recently 

reported sharp increases in the number of chlamydia, gonorrhea, and syphilis cases in the US. 

While all three of these STIs can be cured with antibiotics, if left undiagnosed and untreated, 

they can have serious health consequences, including infertility, life-threatening ectopic 

pregnancy, stillbirth in infants, and increased risk for HIV transmission.27  If STI testing and 

rescreening is no longer covered for low income populations due to the loss of Title X funds, 

States can expect increases in STI incidence (new cases) and transmission, and subsequent 

negative health outcomes. STIs, when treated appropriately (using screening, treatment, and re-

screening regimens), can be treated and transmission prevented. Not screening, re-screening, and 

treating is a missed opportunity to markedly improve public health. 

22. Pap testing (to detect early stage cervical cancer or pre-cancer changes) is also 

critical. The incidence of cervical cancer in the United States has decreased more than 50% in 

the past 30 years because of widespread screening. Most cases of cervical cancer occur in 

women who were either never screened or were screened inadequately, and 60% of the women 

in whom cervical cancer is diagnosed never had a pap test or had not been screened within the 5 

years before diagnosis; many of these women are under or uninsured. Although rates of cervical 

cancer are decreasing in women born in the United States who have access to screening, women 

26  White, K., Grossman, D., Hopkins, K., & Potter, J. E. (2012). Cutting family planning in 
Texas. N Engl JMed, 367(13), 1179-1181. doi:10.1056/NEJMp1207920 
271illps://www.cdc.govAid/stats.16/Infokraphic-STD-2016-Data-Nalional-7.pdt 
hdps://www.cdc.govfinedia/releases/2017/p0926-sul-prevention.html 
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who are immigrants to the United States, those lacking a regular source of health care, and the 

uninsured are at especially high risk. Repeat pap tests are important because it usually takes 

several years for changes in cervical cells to become cancer; screening can help detect such 

(high-grade) changes before they become cancer, More frequent (repeat) testing is recommended 

for women with signs of infection that may resolve on its own (low-grade changes). Early 

detection of changes in cervical cells can prevent cancer (screening programs reduce incidence 

of cancer) and improve prognosis.28  If the loss of Title X funding in the States means that low 

income residents cannot access pap screening, this will result in more cases of cervical cancer. 

Cervical cancer is largely preventable through screening; not providing repeat cervical cancer 

screenings is a missed public health opportunity. 

23. 	Preconception care is key to maternal and infant health. Appropriate pre-

conception care focuses on managing existing complications and co-morbidities (such as 

diabetes or hypertension) and preventing complications in pregnancy and during childbirth.' 

16% of maternal deaths in the US are attributable to hypertensive disorders, for example"; these 

can be detected and managed with appropriate preconception care. Preconception care is also an 

opportunity to make changes to promote maternal and fetal health such as smoking cessation, 

weight loss, exercise, and nutrition.31  If preconception care becomes unavailable for low income 

persons due to loss of Title X, women with comorbidities (the prevalence of co-morbidities 

28https://www.aeag.org/Patients/FAQs/Cervical-Cancer-Sereening?IsMobileSer-lalse•  Cervical 
cancer screening and prevention. Practice Bulletin No. 168. American College of Obstetricians 
and Gynecologists. Obstet Gynecol 2016;128:e1 11-30. 

29  hups://www.aeogorg/Patients/FA0s/Good-flealth-Befbre-Pregnaney-Preoregnaney-Care  

30  Gestational hypertension and preeelampsict. ACOG Practice Bulletin No. 202. American 
College of Obstetricians and Gynecologists. Obstet Gynecol 2019; /33:e/-25 

31  Obesity in pregnancy. Practice Bulletin No. 156. American College of Obstetricians and 
Gynecologists. Obstet Gynecol 2015; 126:e112-26. 
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among pregnant women has risen sharply since 1999)32  will miss a key opportunity to detect and 

manage or treat their conditions prior to pregnancy. This will result in more high-risk 

pregnancies, poor maternal and infant health outcomes, and costs to public payors for high-risk 

maternity care (Medicaid). 

24. 	The Final Rule risks encouraging a two-tiered system, in which women and men 

who seek care at Title X clinics do not receive the recognized standard of care in the field — this 

would occur when Title X providers must comply with non-evidence-based counseling (no 

counseling or referral for abortion), or are permitted to provide substandard care (very limited 

contraceptive method counseling and provision) - while women with private insurance are able 

to receive standard of care. The Final Rule states that "...different medical doctors and 

professional organizations may differ on which methods of health care they approve, including 

different methods of family planning." (84 Fed. Reg. at 7741, re: 59.5(a)(1)). This simply not 

the case; there is broad consensus on standard of care in family planning, endorsed by 

professional associations and the CDC. 

I declare under penalty of perjury that the foregoing is true and correct. 

EXECUTED on March 20 2019. 

D BLAIR G. DARNS 	D, MPH 
Assistant Professor 
Department of Obstetrics and Gynecology 
OHSU School of Medicine 

32  Fridman, M., Korst, L. M., Chow, J., Lawton, E., Mitchell, C., & Gregory, K. D. (2014). 
Trends in maternal morbidity before and during pregnancy in California. American journal of 
public health, 104 Suppl /(Suppl 1), S49-57. 
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ELLEN F ROSENBLUM 
Attorney General 
CHRISTINA L. BEATTY-WAL1ERS #981634 
SCOTT J. KAPLAN #913350 
Senior Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Tina.BeattyWalters@doj.state.or.us  

scott.kaplan@doj.state.or.us  

Attorneys for Plaintiff State of Oregon 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

EUGENE DIVISION 

STATE OF OREGON; STATE OF NEW 
YORK; STATE OF COLORADO; STATE 
OF CONNECTICUT; STATE OF 
DELAWARE; DISTRICT OF COLUMBIA; 
STATE OF HAWAII; STATE OF 
ILLINOIS; STATE OF MARYLAND; 
COMMONWEALTH OF 
MASSACHUSETTS; STALE OF 
MICHIGAN; STATE OF MINNESOTA; 
STATE OF NEVADA; STATE OF NEW 
JERSEY; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; 
COMMONWEALTH OF PENNSYLVANIA; 
STATE OF RHODE ISLAND; STATE OF 
VERMONT; COMMONWEALTH OF 
VIRGINIA; and STATE OF WISCONSIN, 

Plaintiffs, 
v. 

ALEX M. AZAR II, in his official capacity as 
Secretary of Health and Human Services; 
UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the  

Case No. 6:19-cv-00317-MC 

DECLARATION OF BREENA HOLMES IN 
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PRELIMINARY INJUNCTION 
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Deputy Assistant Secretary, Office of 
Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

I, Breena Holmes, declare: 

1. I am the Director of the Maternal and Child Health Division at the Vermont 

Department of Health (VDH) and have served in this position since 2010. Prior to this role, I 

taught Health Literacy and Decision Making to high school students and practiced pediatric 

medicine for over ten years, with a clinical focus on adolescent health. I completed my pediatric 

residency at Seattle Children's Hospital and a chief resident year at University of Massachusetts 

Medical School. I have served as the chair on the Council on School Health for the American 

Academy of Pediatrics. 

2. I have personal knowledge of the matters stated herein and would testify to the 

following facts if called as a witness at hearing or trial. 

3. VDH is the sole Title X grantee for the State of Vermont and the funds are 

administered by the Division of Maternal and Child Health. VDH has overseen administration of 

Vermont's Title X funds since Congress passed Title X in 1970. 

4. In fiscal year 2017-2018, Vermont's Title X grant award was $781,000. This is 

consistent with the level of funding Vermont has received over the last ten years, with minor 

fluctuations. 

5. Some of the critical services funded with Title X dollars include: 

• Contraceptive management of FDA-approved contraceptive methods and 

client counseling on contraception use; 

• Pap tests; 
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• Screening tests for sexually transmitted infections (ST1), including 

Human Immunodeficiency Virus (HIV); and 

• Pregnancy tests as indicated and according to nationally-recognized 

standards of care. 

6. VDH releases a Request for Proposals from potential Title X sub-grantees at the 

beginning of every three-year project period. Since the program's inception, Planned Parenthood 

of Northern New England (PPNNE) has been the sole bidder and has been awarded the funds to 

distribute among ten of the twelve PPNNE Health Centers in Vermont. Although VDH releases 

its Request for Proposals broadly, to my knowledge PPNNE is the only provider in Vermont 

currently willing and able to implement the Title X program statewide. 

7. Vermont's Title X Health Centers are geographically spread out across the state's 

fourteen counties. These Health Centers serve largely rural and vulnerable populations. 

8. Approximately 10,000 Vermonters currently access Title X services annually, 

46% of whom are under the age of 25 and 47% of whom are between the ages of 25-44. Twelve 

percent of individuals accessing Title X services are male. In addition, 77% of individuals 

accessing Title X services are at or below 250% federal poverty level (FPL), with 41% at or 

below 100% FPL. Approximately 7% Title X patients identify as people of color, compared with 

less than 5% of Vermont's population as a whole. 

9. In 2017, Title X funding provided 1449 Pap tests and 1907 clinical breast exams. 

In addition, 4908 females and 1067 males received chlamydia testing. 

10. One estimate shows that approximately 1,900 unintended pregnancies were 

averted by Title-X funded clinics in Vermont in 2014. Of those, 400 would have been teen 

pregnancies. 

11. I have read and am familiar with the final Title X regulations published at 84 Fed. 

Reg. 7714-7791 ("Final Rule"). 
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12. Title X programs have provided high-quality standard of care services. Those 

services will be undermined by the Final Rule's removal of the requirement that effective family 

planning methods be "medically approved" and the removal of the requirement that providers 

offer non-directive and comprehensive counseling on all pregnancy options (parenting, adoption, 

abortion) for pregnant patients. Non-directive option counseling that includes all options is 

consistent with medical and ethical standards and the advice of medical professional 

organizations. VDH has worked with partners like the Blueprint Women's Health Initiative to 

ensure that medical providers are trained in best practice approaches to contraceptive counseling, 

which is grounded in medical accuracy and a comprehensive understanding of the full range of 

contraceptive methods. The new restrictions on Title X funding recipients are in direct 

opposition to that standard. 

13. The amended language in the Final Rule stating that "projects are not required to 

provide every acceptable and effective family planning method or service" has the potential to 

limit reproductive counseling and treatment options, particularly in more rural areas of Vermont 

where it would be difficult for a patient to travel to another Health Center. 

14. Title X does not, and never has, funded abortion-related services in Vermont. 

15. VDH has a demonstrated history of full compliance with the prohibition against 

using Title X funding for abortion. 

16. PPNNE is monitored by VDH to ensure compliance with all Title X program 

polices, statutes and regulations, legislative mandates and program priorities. VDH enforces 

strict accounting protocols and audit procedures to ensure that Title X funds are used for Title X 

services only and are never used for abortion services. The Office of Population Affairs monitors 

VDH through a comprehensive Program Review approximately every 3 years. 

17. VDH and OPA's oversight have shown that, in any of PPNNE's health centers 

that also provide abortion, those services and finances are kept separate and apart from the Title 

X program. 

Page 4 - DECLARATION OF BREENA HOLMES IN SUPPORT OF STAPES' MOTION FOR 
PRELIMINARY INJUNCTION 

States' Suppl. Add. 51

  Case: 19-35386, 05/20/2019, ID: 11303563, DktEntry: 24, Page 85 of 132



Case 6:19-cv-00317-MC Document 51 Filed 03/21/19 Page 5 of 5 

	

18. 	The Final Rule's requirements for additional physical separation of abortion 

services from Title X services are unnecessary, will increase the overall cost of medical care, and 

ultimately hinder access to reproductive services. Vermont's Title X provider network has spent 

the past several years improving existing facilities and opening new facilities to better reach 

underserved areas of the state. Requirements mandating physical separation, separation of email 

addresses and websites, separate staff, separate health care/medical records, and separate signs 

and materials would double the costs associated with overhead in Health Centers, at a time when 

health care delivery is already extremely costly. Vermont, similar to much of the United States, 

has a shortage of qualified medical providers to meet current patient care needs and requiring 

that facilities maintain separate staff puts further strain on the network of providers. This will 

lead to delays in access to care, which could have significant impacts on unintended pregnancy 

rates, STI treatment, and early cancer detection and intervention. These unprevented and 

untreated diseases and pregnancies will result in increased costs to the State. 

	

19, 	PPNNE has historically been the only Title X applicant within the State, and there 

are no known other organizations able to provide the same services statewide. 

	

20. 	If Vermont becomes ineligible for Title X funds, Vermont has no known, 

sustainable source of funds available to replace the Title X funding. 

I hereby declare that the above statement is true to the best of my knowledge and 

belief, and that I understand it is made for use as evidence in court and is subject to penalty 

for perjury. 

DATED March 19, 2019. 

Breena Holmes, M.D. 
Diiector, Maternal and Child Health Division 
Vermont Department of Health 
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ELLEN F. ROSENBLUM 
Attorney General 
CHRISTINA L. BEATTY-WAL IERS #981634 
SCOI'l J. KAPLAN #913350 
Senior Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Tina.BeattyWalters@doj.state.or.us  

scott.kaplan@doj.state.or.us  

Attorneys for Plaintiff State of Oregon 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

EUGENE DIVISION 

STATE OF OREGON; STATE OF NEW 
YORK; STATE OF COLORADO; STATE 
OF CONNECTICUT; STATE OF 
DELAWARE; DISTRICT OF COLUMBIA; 
STATE OF HAWAII; STATE OF 
ILLINOIS; STATE OF MARYLAND; 
COMMONWEALTH OF 
MASSACHUSETTS; STATE OF 
MICHIGAN; STATE OF MINNESOTA; 
STATE OF NEVADA; STATE OF NEW 
JERSEY; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; 
COMMONWEALTH OF PENNSYLVANIA; 
STATE OF RHODE ISLAND; STATE OF 
VERMONT; COMMONWEALTH OF 
VIRGINIA; and STATE OF WISCONSIN, 

Plaintiffs, 

v. 

Case No. 6:19-cv-00317-MC 

DECLARATION OF HELENE RIMBERG IN 
SUPPORT OF STATES' MOTION FOR 
PRELIMINARY INJUNCTION 

ALEX M. AZAR II, in his official capacity as 
Secretary of Health and Human Services; 
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UNITED STALES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the 
Deputy Assistant Secretary, Office of 
Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

I, Helene Rimberg, declare: 

1. I make this declaration from personal knowledge and based on records from 

Oregon Health Authority (OHA) and would testify to the following facts if called as a witness at 

hearing or trial. 

2. I am the Manager for the Adolescent, Genetics & Reproductive Health Section 

within the Center for Prevention and Health Promotion, Public Health Division at the Oregon 

Health Authority. I have a doctorate degree in psychology and more than 20 years' experience 

managing social service programs (in non-governmental organizations and government), 13 of 

those within the field of sexual and reproductive health. I currently oversee the administration of 

the Reproductive Health Program's three funding sources: 

• Oregon's family planning Medicaid waiver, Oregon ContraceptiveCare 

(CCare). 

• The Reproductive Health Equity Act, which among other provisions, 

allocates state funding for certain women who, because of immigration 

status, are not eligible for other medical assistance. 

• Title X grant funds. 

3. 	Title X is a federal grant program developed to provide funding for a broad range 

of high-quality family planning services for underserved individuals. Services funded with Title 

X dollars include: 

• 	FDA-approved methods of contraception 
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• Pap tests 

• Screening tests for sexually transmitted infections (STI), including Human 

Immunodeficiency Virus (HIV) 

• Pregnancy tests as indicated and according to nationally-recognized 

standards of care 

• Contraceptive management, client counseling and education 

• Pre-conception care 

Oregon's Title X Program Generally 

4. The State of Oregon, through the Oregon Health Authority (and previously the 

Oregon Department of Human Services), has been the umbrella grantee for Title X funding 

throughout Oregon since Congress passed Title X in 1970. 

5. In fiscal year 2017-2018, Oregon's Title X grant award was $3,076,000. 

6. For the past ten years, Oregon's annual Title X grant award has remained 

relatively level with minimal fluctuation from year to year. 

7. Oregon's current round of Title X funding expires on March 31, 2019. The 

Department of Health and Human Services set a deadline of January 14, 2019 to apply for the 

next round of Title X funding. The Reproductive Health Program submitted its application on 

January 10, 2019. The Department indicated in its Funding Opportunity Announcement for this 

most recent round of Title X funding that the estimated project period is 3 years and the 

anticipated initial budget period length is 12 months though it indicates that longer or shorter 

periods may be approved. The assumption in the Funding Opportunity Announcement is that the 

current rules apply. 

8. Oregon's Title X funding currently provides direct support to a network of 37 

agencies in Oregon. These 37 agencies run 103 clinic sites that consist of local public health 
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authorities, federally qualified health centers, school based health centers, Planned Parenthood 

clinics, rural health centers, and other community health centers. A list of Oregon's Title X 

provider agencies and clinic sites is attached as Exhibit 1. A map identifying each clinic's 

location is attached as Exhibit 2. Two of Oregon's Title X agencies, at nine clinic sites, provide 

abortion services outside of the Title X program. These nine clinics are operated by Oregon's 

two Planned Parenthood affiliates. 

9. Title X-funded services in Oregon are currently provided on a fee-for-service 

basis. The Reproductive Health Program contracts with agencies to provide clinical services. 

Oregon's Title X clinics serve a mix of clients, including Medicaid clients, clients with 

commercial insurance, and clients that may be eligible for coverage administered by the 

Reproductive Health Program, including Title X, CCare, or Reproductive Health Equity Act 

funding. Clinics offer core family planning services including counseling and education, a broad 

range of birth control methods dispensed on-site, health assessment and screening, and referral to 

comprehensive services not offered within the clinic. As we read the Tide X Program 

Requirements, Title X providers must serve everyone who walks in the door for their 

reproductive health care service needs. Program Requirements state, "Clients must not be denied 

project services or be subjected to any variation in quality of services because of inability to 

pay." Title X Program Requirements, § 8.4 (April 2014) (available at 

https://www.hhs.gov/opaisites/defaultifiles/Title-X-2014-Program-Requirementsalf.)  

10. Federal law requires Oregon's Title X clinics to bill private insurance or Oregon 

Health Plan (Oregon's Medicaid plan) before seeking reimbursement for services through the 

Reproductive Health program. Title X regulations make Title X funds, in particular, last resort 

funds that are accessed only if all other possible sources of funds are not available. 42 CFR § 

59.5(a)(9). 

11. All but three of Oregon's 36 counties have at least one Title X clinic. 
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12. Over half of Oregon's Title X clinics, including all the federally-qualified health 

centers and school-based health centers, offer a full range of primary care services in addition to 

family planning services. Federally-qualified health centers by definition serve an underserved 

area or population, must offer a sliding fee scale, and provide comprehensive services (either 

onsite or by arrangement with another provider) including preventive health services, dental 

services, and mental health and substance abuse services. 

13. The Oregon Office of Rural Health has designated the vast majority of Oregon as 

rural or frontier. A rural area is a geographic area that is at least ten miles from a population 

center of at least 40,000 people. A frontier area is a geographic area with six or fewer residents 

per square mile. Ten of Oregon's 36 counties are designated as frontier. There are ten Title X 

clinics within those ten counties. Many rural or frontier areas have a shortage of primary health 

care providers and facilities and for that reason are also considered to be medically underserved 

areas. 

14. In addition to funding direct clinical services with Title X funds, the Reproductive 

Health Program uses Title X grant funds for non-clinical service activities related to reproductive 

health. These funds support local public health authorities in promoting community-wide 

participation in the delivery of, and assurance of access to, culturally competent, high quality, 

and evidence-based reproductive health services. Local public health authorities are expected to 

work with community partners to identify gaps and barriers to services and to develop and 

implement plans to enhance access, especially for those most marginalized. Examples of work 

include partnerships with local health and social service organizations (e.g., Boys and Girls Club 

Teen Center, WIC clinics) to expand reproductive health education and outreach and increase 

access to services. This work aligns with Title X program requirements related to community 

participation, education, and project promotion and supports Oregon's broader public health goal 

of assuring access to clinical preventive services. In addition, this work helps build and support a 
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holistic network for client referrals related to services outside of family planning (e.g. 

community and faith-based organizations). 

15. The Reproductive Health Program has also utilized Title X funds for mini-grant 

opportunities for Title X clinical service providers to increase access to high-quality care. These 

grants are intended to help equip clinics with tools and resources to facilitate client access and 

assist staff development in working with diverse populations. Examples include increasing clinic 

accessibility for clients with ADA needs through the purchase of handicap-accessible push 

buttons to open doors, adjustable exam tables, or lifts to assist clients onto the exam table. 

Quality of Title X Services 

16. As Oregon's Title X grantee, the Oregon Health Authority, through its 

Reproductive Health Program, administers a program focused on patient-centered, high-quality 

family planning services based on federal Title X requirements and evidence-based, national 

standards of care. All agencies that are certified by the Reproductive Health Program and that 

operate Title X clinics in Oregon must adhere to a set of approved administrative policies and 

clinical protocols. The Reproductive Health Program has established clinical protocols that 

agencies must either adopt or adapt to their needs, but all protocols must meet national standards 

of care. The Reproductive Health Program's Medical Director reviews and approves the RH 

Program's established clinical protocols and I review the administrative policies to ensure they 

meet Title X standards. 

17. For example, the Reproductive Health Program's Pregnancy Test Visit protocol is 

based on recommendations from the American College of Obstetricians and Gynecologists 

(ACOG), 2005; the American Academy of Pediatrics, 2005; the American Society for 

Reproductive Medicine, 2013; the American Academy of Family Practice, 2005; and the U.S. 

Preventive Services Task Force. Under this protocol, if a pregnancy test is positive the health 

care provider is directed as follows: 
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If desired by the client, she will be provided with neutral, factual information and 

nondirective counseling on each of the following options, and referral upon request: 

a) Prenatal care and delivery; 

b) Infant care, foster care, or adoption; 

c) Pregnancy termination. 

If a client indicates that she does not wish to receive information and counseling on any 

of the options, this wish should be respected. 

If the client chooses to terminate the pregnancy, the provider is directed to take specific steps 

that include to "[r]efer the client to the medical provider of her choosing[.]" 

18. This Pregnancy Test Visit protocol is consistent with official guidelines issued 

jointly by the Centers for Disease Control and the HES Office of Population Affairs (the entity 

that administers Title X). The guidelines are entitled "Providing Quality Family Planning 

Services. Recommendations of CDC and the US Office of Population Affairs." The Funding 

Opportunity Announcement for the most recent round of Title X funding references these official 

guidelines. I view the reference in the Funding Opportunity Announcement as direction to 

grantees to comply with the official guidelines. 

19. Results of a 2018 patient survey demonstrate that Oregon's Title X clinics provide 

high quality care. Respondents of the survey indicated a high level of satisfaction, with 95.6% of 

respondents indicating that they got what they needed at their clinic visit, and 94.9% of clients 

indicating that they would recommend the clinic to friends or family. 

Individuals Served in Oregon 

20. Oregon Title X clinics served 44,241 patients in 2018. 

21. Of the patients served in 2018, 49% were uninsured, which means they have 

limited options for accessing affordable reproductive health services. 

22. Data show the following with respect to the 44,241 patients served: 
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• 95% were female 

• 53% were female and between the ages of 18 and 29; 

• 94% were at or below 250% of the federal poverty level; 

• 60% were at or below 100% of the federal poverty level; 

• 25% indicated Hispanic/Latina ethnicity; 

• 64,426 clinic visits were provided, including 

o 6,342 cervical cancer screenings 

o 58,419 sexually transmitted infections (STf) screenings 

o 5,969 annual/well-woman exams 

23. Approximately 19% of unduplicated patients served at Title X clinics were served 

in federally-qualified health centers in 2018 and 37% of unduplicated clients served in 2017 were 

seen at clinics located in rural counties which are also medically underserved areas. 

24. Oregon's Title X program is cost effective. In 2018, over 5,500 unintended 

pregnancies were averted through the provision of effective contraceptive methods and high-

quality counseling services in Oregon's Title X clinics. The number of unintended pregnancies 

averted is calculated by comparing the effectiveness of the contraceptive methods clients used 

when they first came to a Title X clinic and the methods they used at their most recent visit. For 

example: if 100 clients used male condoms, which have a typical failure rate of 18%, then 18 

clients would be expected to have an unintended pregnancy within a year. If all 100 clients 

switch to the Depo Provera injection, which has a typical failure rate of 6%, then 6 clients would 

be expected to have an unintended pregnancy within a year. Thus, 12 unintended pregnancies 

have been averted (18 — 6). Using a conservative estimate of $16,000 for an average delivery and 

the first year of infant health care under Oregon's Medicaid program, even if less than half of 

Data on costs for labor, delivery, and first year of infant health care under the state's Medicaid 
program, the Oregon Health Plan, are provided from the Oregon Health Authority, Office of 
Health Analytics. 
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these 5,500 unintended pregnancies resulted in births, the savings to the state were nearly $40 

million in taxpayer funds in Oregon alone in 2018. 

25. Title X does not, and never has, funded abortion-related services in Oregon. 

Oregon's Reproductive Health Program Administration 

26. Prior to 2018, Oregon distributed Title X grant funds to provider agencies using 

an established grant funding formula that broadly supported the provision of family planning 

services but was not based on a fee-for-service model. With the passage of the Reproductive 

Health Equity Act in 2017, the Reproductive Health Program restructured and redefined the 

family planning clinic network in Oregon and changed how agencies are reimbursed for clinical 

services. The recent allocation of additional state funds through the Reproductive Health Equity 

Act provided the Reproductive Health Program with the opportunity to integrate its three sources 

of funding—Title X, CCare, and Reproductive Health Equity Act—though each source of 

funding has its own eligibility requirements and allowable covered services. 

• Title X supports services related to either achieving or preventing 

pregnancy for low-income individuals regardless of citizenship or 

immigration status, resident status, sex, and gender identity. 

• CCare covers services related to preventing pregnancy (i.e. contraceptive 

management) for individuals at or below 250% federal poverty level who 

are U.S. citizens or have an eligible immigration status. 

• The Reproductive Health Equity Act covers a broad range of reproductive 

health services, including 60-days of postpartum care and abortion for 

individuals who can become pregnant and who are ineligible for Medicaid 

due to immigration status. 

27. 	Previously, prior to the restructuring of the Reproductive Health Program, the 

program provided fixed grants to agencies based on the number of non-Medicaid individuals 

served in the previous year. A fee-for-service model allows the Reproductive Health Program to 
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provide appropriate reimbursement for the full range of services and methods provided to clients. 

This is beneficial for both patients and clinics. For patients, the entire process is streamlined. 

Patients complete a single enrollment form and are determined eligible for one or more of the 

Reproductive Health Program's funding sources. Based on information collected on the 

Reproductive Health Program Enrollment Form and information about the client's encounter 

collected on the claims form, the Reproductive Health Program determines which funding source 

to use to pay for services. As a result, most services for most people are covered. This process 

is also beneficial to clinics. By aligning payment for Title X services with other payment 

structures and payers like Medicaid, the fee-for-service model contributes to a sustainable 

network of clinical service providers. This model supports agencies' efforts to identify and serve 

new clients by providing a guaranteed source of revenue for services rendered. The previous 

grant-funded model did not allow for real-time reimbursement of services provided. 

28. Due to Title X's broad scope and its payor-of-last-resort requirement, Title X 

funds are prioritized to cover either individuals or services otherwise not covered by private or 

public insurance, CCare or Reproductive Health Equity Act. 42 C.F.R. § 59.5(a)(9). As a result, 

Title X is a critical safety net funding source for uninsured residents to receive reproductive 

services in Oregon. 

29. The Reproductive Health Program's administrative rules (OARs 333-004-2000  

through 333-004-2190) govern client eligibility and enrollment procedures; covered and 

excluded services; agency enrollment, responsibilities, and termination; billing and claims; 

payment; compliance with federal and state statutes, and agency audits and appeals processes. 

30. In 2017, over 93% of visits to Title X clinics in Oregon were conducted by non-

physician caregivers such as physician assistants and nurse practitioners. In 2017, approximately 

33% of Title X pregnancy counseling in Oregon was performed by registered nurses who are not 

considered to be "advanced practice providers" under the Final Rule. 
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Title X Regulation Compliance 

31. Agencies interested in providing direct clinical services under the Reproductive 

Health Program must submit an Application for Certification for Reproductive Health Services 

and supporting documents, including the agency's administrative policies and clinical protocols, 

to the Reproductive Health Program for review. 

32. Agencies must meet the Reproductive Health Program's Certification for 

Reproductive Health Services found at 

https://www.oregon.gov/oha/PH/HEALTHYPEOPLEFAMILIES/REPRODUCTIVESEXUALH  

EALTH/RESOURCES/Documents/RH-Program-Certification/Certification-Requirements-

RHServices.pdf. These requirements are based on the following: 

• Program Requirements for Title X Funded Family Planning Projects 

• Nationally Recognized Standards (e.g., US Preventive Services Task 

Force, US Medical Eligibility Criteria) 

• Providing Quality Family Planning Services — Recommendations from the 

Centers for Disease Control and Prevention, and the Office of Population 

Affairs 

• National Standards for Culturally and Linguistically Appropriate Services 

in Health and Health Care 

33. 	After reviewing and approving an agency's application, administrative policies, 

and clinical protocols, the Reproductive Health Program will provide a Medical Services 

Agreement for Reproductive Health Services to be signed by both the Oregon Health Authority 

and the certified agency. The Medical Services Agreement is a contract that, among other things, 

requires care to be provided "in accordance with professionally recognized standards of health 

care." Certified agencies must assure that services are provided in a voluntary, client-centered, 

and non-coercive manner; comply with applicable state laws regarding mandatory reporting 
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requirements; and, adopt policies that clearly indicate that no Title X funds will be used in 

programs where abortion is a method of family planning. 

34. The certification requirements attested to by the agency in its initial application 

for certification are verified in an on-site review by the Reproductive Health Program within one 

year of approval. A certified agency must renew its certification annually by completing the 

annual recertification foini. After the initial on-site verification review, the Reproductive Health 

Program conducts regular on-site compliance reviews for all agencies every three years, based on 

a schedule developed by the Reproductive Health Program. Using a review tool based largely on 

federal Title X Requirements, the on-site compliance review typically consists of two to three 

days of on-site review activities and up to two days of preparation, report writing and follow-up 

activities. The review tool includes assessment on the following topic areas: administrative 

requirements, clinical requirements, and fiscal and billing requirements. In particular, the 

Reproductive Health Program reviews to ensure that each agency has: written policies that state 

abortion is not provided as a method of birth control; financial documentation that demonstrates 

that federal funds are not used for abortion services; and documentation that demonstrates that 

adequate separation exists between activities paid for by federal funds and activities paid by non-

federal funds. 

35. The Reproductive Health Program assures that Title X funds are not used for 

abortion services by only reimbursing for claims with allowable diagnosis codes (e.g., 

contraceptive surveillance, preconception care). Claims are reimbursed based on actual visits and 

thus funds are used to cover the actual cost of providing the service. Claims for abortion services 

covered under the Reproductive Health Equity Act are submitted by providers contracted with 

the program for these services through an entirely separate data system. The Reproductive Health 

Program maintains strict fiscal audit procedures to ensure appropriate separation of funds. 

36. REIS last audited Oregon's Title X program in 2014. FIFIS did not then notify the 

Oregon Health Authority or any subrecipient that they have improperly used Title X funds for 
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abortion-related services or otherwise misused Title X funds. In fact, I am not aware of HHS 

ever finding that OHA has improperly used Title X funds. 

Impact of Title X Regulatory Changes in Oregon if Not Enjoined 

37. If the Final Rules go into effect, Oregon Health Authority and Oregon Title X 

agencies would have 60 days to come into compliance with all requirements except the financial 

separation requires, with which entities have until July 2, 2019, to comply, and the physical 

separation requirements, with which entities have until March 4, 2020, to comply, in order to 

remain in the program. 

38. Even if Oregon decided to continue as a Title X grantee under the Final Rules, it 

is unclear whether compliance would even be possible. As noted, Oregon Health Authority 

administers Title X and the Reproductive Health Equity Act. The Reproductive Health Equity 

Act prohibits public bodies (including Oregon Health Authority) from "interfere[ing] with or 

restrict[ing], in the regulation or provision of benefits, facilities, services or information, the 

choice of a consenting individual to terminate the individual's pregnancy." ORS 659.880(2). 

Similarly, it prohibits public bodies from "interfer[ing] with or restrict[ing], in the regulation or 

provision of benefits, facilities, services or information, the choice if a health care provider, who 

is acting within the scope of the health care provider's license, to terminate or assist in the 

termination of a patient's pregnancy." ORS 659.880(4). These state law provisions conflict with 

the requirements of the Final Rules, which prohibit Title X projects from "provid[ing], 

promot[ing], refer[ring] for, support[ing], or present[ing] abortion as a method of family 

planning" and require strict financial and physical separation from entities that do such work. As 

a result, I believe that Oregon Health Authority would not be eligible, under any scenario, to 

administer Title X funds. 

39. But even if Oregon Health Authority could structure its Title X program such that 

the abortion supporting activities are both financially and physically separated from the 

administration of Title X in Oregon to a degree that satisfies HHS, it would be a significant and 
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expensive undertaking to accomplish this result. If HHS allowed the Reproductive Health 

Program to retain administration of the Reproductive Health Equity Act funds, complying with 

the Title X regulations would require the state to incur significant costs that cannot be recovered. 

40. Among other things, Oregon Health Authority would need to amend program 

requirements, administrative policies, and clinical protocols. Oregon would also have to provide 

education and training on the content of the new rules, including changes to clinical practice 

related to pregnancy options counseling. Participating clinics would also need to revise all 

materials (brochures, referral information) related to pregnancy options services. It is also 

possible that some providers would be willing and able to comply with the Final Rules but that 

others would not. If this is the case, Oregon would need to change its system for administering 

program funds so that providers could access all three sources of funding or, if they cannot or 

will not comply with the Final Rules, only CCare and Reproductive Health Equity Act funding. 

These changes would require Oregon Health Authority to amend its administrative rules and 

educate its provider network about the structural administrative changes. The estimated cost to 

achieve the above is $954,000. These costs would not be recoverable. 

41. We also read the Final Rule to require the Reproductive Health Program to create 

a separate 'unit' to administer Title X separately from the Reproductive Health Equity Act. This 

unit would duplicate much of the current work of the Reproductive Health Program, such as 

provider training and outreach and claims and payment processing, thus increasing inefficiencies 

and redundancies. I estimate that it would take 2.5 F I E to cover the various aspects of the work. 

The cost to operate this redundant program is estimated to be $385,000 annually. These costs are 

not recoverable. 

42. However, if HHS would require the Reproductive Health Program to transfer 

administration of Reproductive Health Equity Act abortion funds to another office within OHA, 

this would be both expensive and burdensome for the state. The Reproductive Health Program 
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does not have the funds to make these changes, and if the changes are made, the state would not 

be able to recover the costs to make them. 

43. And if HHS required administration of Reproductive Health Equity Act abortion 

funds to be transferred to another Oregon agency entirely, that may require state legislative 

action, both to give authority to another agency to administer the state program and to allocate 

funds to make these changes. No agency other than Oregon Health Authority currently has 

authority to administer the Reproductive Health Equity Act. 

44. Significantly, these changes that would be required to continue providing some 

Title X services in Oregon would not ultimately benefit residents of Oregon. There are several 

reasons for this. First, I anticipate that it would be very difficult for Oregon to retain and attract 

clinics willing to be certified under the Final Rules in all the locations in Oregon where need will 

increase due to the Final Rule. Most providers are likely to be opposed to the problematic and 

unethical changes in the Final Rules that run counter to high quality, client-centered care. Some 

providers in Oregon's network have already spoken out against the changes to the Title X rules, 

including Planned Parenthood and Multnomah County, one of Oregon's biggest counties by 

population. See https://multco.us/multnomah-county/news/oroviders-who-mention-abortion-

could-lose-federal-family-planning-funds.  Providers may refuse to continue as Title X 

providers, no matter how large or small a portion of their funding is covered by Title X, because 

Title X rules apply to all clinic patients and encounters regardless of funding source for the 

encounter, so the rules would restrict all activities at all Title X clinics. This is the result of the 

Title X reporting requirements. Instructions for the Family Planning Annual Report (FPAR) 

provide that a "family planning encounter" is "a documented, face-to-face contact between an 

individual and a family planning provider that takes place in a Title X service site." Family 

Planning Annual Report, Page 7. HHS requires Title X grantees to report any such "encounter" 

and to meet Title X requirements for each such "encounter." FPAR, Page 21. Second, those 

providers who would remain or sign up as Title X providers and would be willing to comply 
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with the Final Rules would not provide the same high-quality clinical services that providers are 

currently able—and required—to provide under Title X. The implementation of the Final Rules 

would ultimately decrease the standard of care met for patients at Title X clinics. 

45. Because the costs of compliance are likely to be prohibitive and because it is 

likely that many if not most existing Title X providers in Oregon would decline to participate in 

Title X under the Final Rules, Oregon would effectively be prevented from continuing as a 

grantee under the Final Rules, even if it wanted to continue and HHS were willing to permit 

Oregon to continue as a grantee. 

46. The loss of Title X funds would have broad and rather immediate impact in 

Oregon. Regardless of where the program is in the grant cycle, the Final Rules would be 

effective and binding on all expenditures with any Title X grant funds starting at 60 days 

following issuance. 

47. Without Title X funds, patient visits that are currently covered would no longer be 

covered. TThe Reproductive Health Program estimates that thousands of annual patient visits 

would not be eligible for funding through other coverage sources administered by the 

Reproductive Health Program (i.e., CCare or Reproductive Health Equity Act) if Title X funds 

were not available. This means that people will either go without the care they are currently 

eligible to receive at no cost or they will be charged amounts that may be prohibitive in order to 

receive health care. 

48. In addition, the loss of Title X in Oregon would also impact the Reproductive 

Health program and patient care more generally. For example, Title X funds are used to support 

3.88 full time equivalent positions and other expenses incurred at 011A in support of the 

Reproductive Health Program (e.g. training, site reviews, travel). Title X funds support, among 

other things, OHA nurse consultants. Losing funding for these nurse consultants would deprive 

Oregon Health Authority of clinical expertise and the ability to review and ensure quality of 

clinical care provided in Oregon clinics. Moreover, loss of Title X funds would deprive the 
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Reproductive Health Program of the funds it uses to directly support local public health 

authorities in promoting participation in and access to culturally competent, high quality, and 

evidence-based reproductive health services. 

I declare under penalty of perjury that the foregoing is true and correct. 

EXECUTED on March I C, 2019. 
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ELLEN F. ROSENBLUM 
Attorney General 
CHRISTINA L. BEATTY-WALIERS #981634 
SCOTT J. KAPLAN #913350 
Senior Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Tina.BeattyWalters@doj.state.onus  

Scott.Kaplan@doj.state.onus 

Attorneys for Plaintiff State of Oregon 

IN TIM UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

EUGENE DIVISION 

STA fE OF OREGON; STATE OF NEW 
YORK; STATE OF COLORADO; STATE 
OF CONNECTICUT; STATE OF 
DELAWARE; DISTRICT OF COLUMBIA; 
STATE OF HAWAII; STATE OF 
ILLINOIS; STATE OF MARYLAND; 
COMMONWEALTH OF 
MASSACHUSETTS; STATE OF 
MICHIGAN; STATE OF MINNESOTA; 
STATE OF NEVADA; STATE OF NEW 
JERSEY; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; 
COMMONWEALTH OF PENNSYLVANIA; 
STATE OF RHODE ISLAND; STATE OF 
VERMONT; COMMONWEALTH OF 
VIRGINIA; and STATE OF WISCONSIN, 

Plaintiffs, 

v. 

ALEX M. AZAR II, in his official capacity as 
Secretary of Health and Human Services; 
UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; 
DIANE FOLEY, in her official capacity as the 
Deputy Assistant Secretary, Office of 

Case No. 6:19-cv-00317-MC 

DECLARATION OF AMANDA 
SKINNER IN SUPPORT OF 
STATES' MOTION FOR 
PRELIMINARY INJUNCTION 
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Population Affairs; and the OFFICE OF 
POPULATION AFFAIRS, 

Defendants. 

DECLARATION OF AMANDA SKINNER 

I, Amanda Skinner, declare: 

1. I am President and CEO of Planned Parenthood of Southern New England 

(PPSNE), a 501(c)(3) not for profit organization. PPSNE is currently the largest Connecticut 

grantee for federal Title X family planning services. As the CEO, I am responsible for overseeing 

all aspects of our Title X project, including overseeing compliance with Title X Statute, 

regulations and program requirements. 

2. I have been CEO of PPSNE since June of 2017. Prior to joining PPSNE, I 

worked as an executive in a large, national health care services organization, Optum, and spent 6 

years as an executive at a large academic medical center that shares the same geographical 

region as PPSNE, Yale New Haven Health. I am a certified nurse-midwife who provided direct 

health care services to women in Connecticut for 10 years. 

3. I make this declaration based upon my personal knowledge, experience in the 

health care field and the records of PPSNE. If called and sworn as a witness, I could and would 

testify competently to the information contained in this declaration. 

4. PPSNE is a two-state affiliate of Planned Parenthood Federation of America, 

serving Connecticut and Rhode Island. We are the sole Planned Parenthood affiliate that is 

responsible for services in both states. PPSNE is a reproductive health specialist organization 

committed to a mission of providing high quality, comprehensive, and timely family planning 

services. PPSNE has a level of family planning and reproductive health services that is 
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unmatched and, in many cases, cannot feasibly be offered by other Connecticut providers who 

are focused on delivering primary care. 

5. PPSNE operates 16 reproductive health centers across Connecticut, including two 

located in Hartford and Stamford that are designated as patient centered medical homes by the 

National Center for Quality Assurance (NCQA). 

6. We served nearly 70,000 patients in both states in 2018 the vast majority of whom 

were in Connecticut. PPSNE's services and programs are integral to the public health 

infrastructure for low-income women, teens, and men in Connecticut. 

7. PPSNE provides services to 24% of women who need publicly funded 

contraceptive services in Connecticut. In 2018, PPSNE provided services to 60,950 patients in 

Connecticut at health centers in Bridgeport, Danbury, Danielson, Enfield, Hartford, Manchester, 

Meriden, New Haven, New London, Norwich, Old Saybrook, Stamford, Torrington, Waterbury, 

West Hartford, and Willimantic. PPSNE provides services to patients who are uninsured, 

participate in the Medicaid program, or are commercially insured. 

8. Under the Title X program, when PPSNE patients lack insurance coverage or 

coverage for contraceptive services in particular, they pay none or a portion of the cost of their 

care as determined by a sliding fee scale based on income. PPSNE covers the remainder of the 

cost of care with grants from the federal Title X program, as well as a family planning grant from 

the Connecticut Department of Public Health and our own funding. 

The Title X Program in Connecticut 

9. Title X is the national family planning program which, in Connecticut, has been 

administered for over 30 years by PPSNE as the direct grantee of the U.S. Department of Health 

and Human Services, Office of Population Affairs. In 2018, PPSNE received a total of $2.3 
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million in Title X dollars. In 2018, another smaller provider became an additional Title X 

grantee but PPSNE remains by far the largest Title X grantee in Connecticut and provides about 

85% of the state's Title X services. 

10. PPSNE and any of its sub-recipients of Title X funds are required to provide 

services in compliance with federal Title X requirements. Title X funds do not pay for abortion, 

and PPSNE complies with the longstanding Title X requirement that "[n]on-Title X abortion 

activities" are "separate and distinct" from Title X project activities. Provision of Abortion-

Related Services in Family Planning Projects, 65 Fed. Reg. 41,281, 41,282 (Jul. 3, 2000). 

PPSNE has comprehensive oversight and monitoring procedures and we are subject to audit by 

HHS ensuring that we comply with all Title X requirements. 

11. PPSNE's Title X clinics provide a frill range of reproductive health services, 

including counseling and education about achieving or preventing pregnancy, all FDA-approved 

contraceptive methods, emergency contraception, fertility-awareness based methods of family 

planning, basic infertility services, pregnancy testing and options counseling (including 

appropriate referrals), preconception care, clinical breast examinations, breast and cervical 

cancer screening, wellness screening for blood pressure, BMI and other factors, transgender 

health care, HPV vaccination, testing and treatment for sexually-transmitted diseases, PREP/PEP 

treatment for those at risk of HIV infection, physical exams, screening for intimate partner 

violence and substance abuse, and referrals for social services, specialty care and/or primary care 

if not provided on site. 

12. The National Family Planning & Reproductive Health Association (NFPRHA) 

estimated that in 2015, when PPSNE served just 42,920 Connecticut residents, PPSNE's Title X 

services prevented approximately 8,600 unintended pregnancies, 4,200 unplanned births, and 
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3,100 abortions in Connecticut. See https://www.nationalfamilvplanning.orgffile/documents---

policv--conamunication-tools/state-snanshots/Title-X-in-Connecticutvdf  (last viewed March 18, 

2019). 

13. NRPRHA further estimated that Title X programs in Connecticut saved the State 

and Federal government nearly $80.9 million in just one year (2010). Id 

14. The Guttmacher Institute reported that in 2014 approximately 433,120 women in 

Connecticut were in need of contraceptive services, and approximately 183,070 of those women 

were in need of publicly subsidized contraceptive services. See 

https://www. guttmacher. orWsite  8/default/file s/report downloads/contraceptive-needs-

and services-tables-2014.pdf (last viewed March 18, 2019). 

15. PPSNE expends Title X funds it receives in a manner that, I believe, maximizes 

the health outcomes for patients per taxpayer dollar. Patients with incomes up to 250% of the 

federal poverty level are eligible for Title X services for free or at reduced cost. Women who 

qualify for Title X services may be uninsured, covered by Medicaid, or covered by commercial 

insurance. For women with insurance, Title X covers services that their insurance plan may not 

16. Since PPSNE and Title X are both focused on improving family planning for low 

income women and men we believe we are uniquely positioned to advance the policy goals of 

Title X. 

17. Due to our mission of providing high quality family planning programs, we are 

constantly reevaluating our programs, assessing the needs of the populations we service and 

measuring the efficacy of our outcomes. One example of our unique commitment to 

reproductive health care can be found in PPSNE's recent decision to train more than 150 of its 

health care staff over a six-month period on the "Ten Best Practices" of contraceptive 
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counseling—an evidence-based approach developed in collaboration with the Center for Latino 

Adolescent and Family Health at the NYU Silver School of Social Work. These practices 

include: helping the patient understand how a method fits with her broader lifestyle and life 

circumstances; simplifying the choice process; addressing accurate and consistent use; 

addressing side effects up front; and addressing issues of "pregnancy ambivalence." 

18. Through this evidence-based counseling program we can help women choose and 

start the contraception method that will work best for them thereby ensuring women have a 

method they can use consistently and correctly, and reducing the chance of unintended 

pregnancy. Other providers in Connecticut cannot easily replace or replicate this type of 

program because it is not core to their mission or area of expertise. Indeed, many women who 

have other choices choose a Title X provider such as PPSNE, even when they have access to a 

primary care practice, for a number of reasons, including feeling respected by staff, ability to 

obtain confidential services, and feeling that staff are well-versed in contraception and women's 

health. 

19. Another example of our commitment to the family planning goals of Title X is 

demonstrated by the high degree of convenience we offer our patients who might otherwise face 

delays or even denials of reproductive health care. PPSNE offers evening, weekend and walk in 

services for family planning at its clinics across Connecticut. We do this because we know that 

low-income patients often lack flexible work schedules or access to dependable transportation. 

20. PPSNE also applies its special expertise as a reproductive health specialist to 

implement protocols and procedures that give patients immediate access to contraception and 

thereby increase the likelihood that women will use it effectively. PPSNE uses a protocol known 

as "quick start" for its new contraceptive users. Under this protocol, new users are given same 
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day access to oral contraceptives. PPSNE provides these services while also counseling patients 

in an informative and easy to understand way about these options. 

21. These are just a few examples of how PPSNE works with a unique focus on the 

goals of Title X and expends Title X funds in a way to maximize the achievement of those goals 

and savings for taxpayers. I believe no other provider in Connecticut offers the same level of 

accessibility combined with quality of care in the area of family planning that we do. 

Impact of the Final Rule in Connecticut If It Is Not Enjoined 

22. The Final Rule issued on March 4, 2019 by the U.S. Department of Health and 

Human Services would have a devastating impact on low income women who rely on PPSNE 

for reproductive health and family planning services in Connecticut. 

23. The Final Rule challenged in this lawsuit prevents Title X family planning 

providers, such as PPSNE, from providing full and unbiased counseling to pregnant patients, and 

from referring a patient for abortion if that is her decision. The Final Rule is contrary to our 

mission to provide low-income patients all of the information needed to make informed, 

voluntary choices about their healthcare. 

24. Regrettably, if this Final Rule is permitted to go into effect, PPSNE will be forced 

to forego participation in Title X. PPSNE will be forced to make this difficult decision because 

the Final Rule directly undermines PPSNE's core mission of providing low-income patients with 

the information necessary to make fully informed, voluntary choices about their health care. 

PPSNE will be unable to fulfill this central obligation and also comply with the Gag Rule of the 

Final Rule. Thus, PPSNE will forgo participation in Title X in order to continue to provide 

comprehensive reproductive health care that is consistent with its mission and professional 

responsibilities. 
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25. As a result of PPSNE being forced to withdraw from the Title X program, patients 

seeking Title X services in Connecticut will likely seek out other providers, probably other 

federally qualified health centers (FQHCs). Many FQHCs are already serving populations 

similar to those served by Title X and may not have the capacity to add more patients. 

26. As a result of the loss of a high quality reproductive health care provider such as 

PPSNE and the additional strain imposed upon the other already busy FQHCs in Connecticut, I 

anticipate Connecticut residents will experience poorer health outcomes and increased 

expenditures of public funds. 

27. The Final Rule will likely result in increased wait times for appointments and in 

waiting rooms at the replacement FQHCs. These delays will increase the likelihood of 

unintended pregnancies, and that my and Sills may go undetected or untreated. 

28. Moreover, I believe there is a real risk that the replacement reproductive health 

care these FQHCs might provide in lieu of PPSNE, if PPSNE is forced to withdraw from Title X, 

will not match the current level of service provided by PPSNE. PPSNE's primary focus is 

family planning and reproductive health and that focus and commitment translates into an 

extremely high level of care, Other entities who agree to Title X Gag Rule conditions may abide 

by that condition at a cost of diminished quality of services and increased the risk for unintended 

pregnancies and poorer health outcomes. 

29. The strain that the loss of PPSNE as a Title X provider will place on an already 

overtaxed health care system in Connecticut will have ripple effects across the State and into 

areas unrelated to family planning. FQHCs likely will be forced to divert valuable staff 

resources to address family planning services to the detriment of the other health care needs of 

low income patients. 
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30. 	In addition, many uninsured women who can no longer receive care from PPSNE 

will almost certainly experience delay obtaining contraceptive services. In some cases, they will 

not be able to access care until they unintentionally become pregnant—at which point many will 

become eligible for state Medicaid. This will invariably increase the cost to taxpayers in 

Connecticut and diminish the health and well-being of the citizens of Connecticut. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED: March 20, 2019. 
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EUGENE DIVISION 

STATE OF OREGON; STATE OF NEW 
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and ADMIRAL BRETT P. GIROIR, in his 
official capacity as the Assistant Secretary of 
Health and Human Services, 

Defendants. 

Lauren Tobias declares under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the 

following is true and correct: 

1. I am the Director of the Division of Family Health in the New York State 

Department of Health ("DOH"). In this capacity, I support and supervise the New York State 

Title X program, Comprehensive Adolescent Pregnancy prevention program and other areas of 

work related to sexual and reproductive health. I submit this declaration in support of Plaintiffs' 

Motion for Preliminary Injunction in the above-captioned action challenging the Title X final 

rule. 

2. I have personal knowledge concerning reproductive health programs and 

contraceptive access throughout New York State, as well as the DOH's role as a direct grantee of 

Title X funds. 

3. DOH has successfully competed for Title X grant funds for over forty years and 

has a demonstrated history of effectively administering its Title X program in New York State 

and complying with all relevant laws and regulations governing the program. DOH has 

historically received two-thirds of the Title X funds awarded in the State. 

4. The NYS Comprehensive Family Planning & Reproductive Health Program 

(FPP), which receives and administers Title X funds along with state funds, has ensured that 

low-income families, women, and communities of color across New York State have access to 
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affordable, high-quality and comprehensive family planning care, improving health outcomes 

and the quality of life of millions of New Yorkers. 

5. 	In January 2019, DOH submitted its grant application under the current Title X 

regulations for the next funding period beginning April 1, 2019. DOH expects to hear about the 

grant within the next few weeks. While DOH has a longstanding history of successfully 

competing for Title X funds and administering the program in New York State, the new rules 

advanced by the Department of Health and Human Services ("NHS") will impose new 

requirements on all of the DOH subrecipients that will be costly and perhaps impossible to 

implement, which will make it impossible for DOH to access the Title X funds. 

6, 	Moreover, the gag rule takes effect when the new Title X awards have just been 

granted, continuing for the yet undisclosed term of the grant, the final rule would impose 

immediate and irreparable harm on DOH, both as an existing grantee and as an agency that will 

bear the financial burden of the final rule's reduction of family planning services through Title 

X. 

7. 	This declaration sets out DOH's extensive history as a successful Title X grantee 

and explains why the rule will cause us immediate and irreparable injury once it goes into effect. 

I. 	THE DEPARTMENT OF HEALTH HAS FORTY YEARS OF EXPERIENCE AS 
A SUCCESSFUL TITLE X GRANTEE  
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A. 	DOH HAS A DEMONSTRATED HISTORY OF SUCCESS IN COMPETING 
FOR TITLE X FUNDS AND PROVIDING FAMILY PLANNING SERVICES AS 
A TITLE X GRANTEE  

8. Title X funds are allocated through a competitive grant process administered and 

overseen by the Office of Population Affairs ("OPA") within the U.S. Department of Health and 

Human Services ("HHS"). Through this grant process, OPA selects grantees across the United 

States to receive a portion of the set amount of congressionally-appropriated funds for family 

planning projects. 

9. This competitive process starts when OPA releases a "Funding Opportunity 

Announcement" ("FOA") that publicly announces the opportunity to apply for the grant, along 

with the program requirements and application process. The application incudes: (a) a project 

narrative describing the administrative, management and clinical experience and capability of the 

applicant, services to be provided with Title X grant funds, the need for the proposed services; 

geographic area to be served, evidence of a system for ensuring quality family planning services, 

and a plan for ensuring all family planning services are provided in compliance with Title X 

statute and regulations; (b) a budget narrative justifying the overall cost of the project and 

completing required budget forms; (c) a work plan outlining the overall goals, objectives, action 

steps and anticipated outcomes; and (d) a list of subrecipient agencies and other required 

appendices. 

10. OPA then issues to successful grantees their Notices of Award, which set forth the 

amount of the award and the terms of accepting the funds. 
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11. DOH has successfully competed for Title X funds through this process, and it has 

been a continuous direct Title X grantee for more than twenty years. For much of that time, it 

was one of only two grantees in New York State, directly receiving more than two-thirds of Title 

X funds directed into NYS. 

12. This success has extended through the most recent rounds of competitive funding. 

OPA awarded DOH $9,912,000 in Title X funding for fiscal year 2017, and on September 1, 

2018, OPA awarded DOH $5,798,000 for a 7-month grant period that will end on March 31, 

2019. 

13. The next grant period will begin on April 1, 2019, and applications for this 

upcoming grant were due on January 14, 2019. DOH timely submitted its competitive 

application for this next round of funding, 

14. As a direct Title X grantee, DOH does not itself provide family planning services, 

but instead sub-grants the Title X funding to reproductive health providers throughout New York 

State who agree to comply with all of the Title X regulations and requirements in their DOH-

funded projects. In the current cohort of NYS FPP providers, funded since 2011, DOH has sub-

granted the Title X funds to 48 subrecipients, with a grant award range of $158,000 to $4.6 

million. 

15. In 2018, Title X funds supported 48 subrecipient agencies that operate 173 family 

planning sites in high-need communities throughout the state, as well as a training and technical 

assistance contractor for the provision of training and technical assistance to NYS FPP 

subrecipient agencies, and a data vendor to collect and report clinic visit data submitted by the 

subrecipient agencies. 
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16. The NYS FPP is competitively procured through a Request for Applications 

process in accordance with NYS Finance Law. Eligible entities are governmental and not-for-

profit health care facilities licensed through Article 28 of the NYS Public Health Law certified to 

provide Medical Services — Primary Care Services. Successful applicants are required to comply 

with all Title X regulations and program priorities. 

17. DOH's subrecipients include Family Planning Health Centers, Federally 

Qualified Health Centers, hospitals, local health departments, and Planned Parenthood clinics. 

Through these subrecipients, DOH's Title X funding provides affordable and critically-needed 

family planning services and outreach to communities traditionally lacking access to such 

services. The majority of providers offer a broad range of services including primary care, 

prenatal care, well visits, and immunizations, and DOH has developed processes to ensure the 

adequate separation between these, services and allowable Title X services, as set forth in 

paragraphs 29-37 below. DOH does not currently collect infolmation from subrecipients on 

services provided outside the scope of the Title X program. 

18. In 2017, the NYS FPP served 301,128 clients at 470,973 family planning visits. 

Client demographics demonstrate the program's success in reaching traditionally underserved 

communities: 24% of clients were black, 34% were Hispanic, and 78% were at or below 150% 

of the Federal Poverty Level. 

19. Through DOH's Title X subrecipients, patients throughout the state are able to 

receive a wide range of critical health services, at low or no cost based on patient income. These 

services include: general health screenings (e.g. blood pressure, height, weight, HMI), screenings 

for behavioral health issues (e.g., alcohol/drug misuse, intimate partner violence, human 
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trafficking), testing and treatment for a range of sexually transmitted diseases, as well as 

screenings for breast and cervical cancers (including Pap screenings). 

20. Per Title X requirements, all NYS FPP subrecipient agencies ensure that all 

patients are offered information on family planning services. This includes comprehensive, 

patient-centered counseling on a broad range of effective and medically-approved family 

planning methods. 

21. Patients with a positive pregnancy test are offered neutral, nondirective 

counseling on all pregnancy options, including adoption, continuation of the pregnancy, and 

termination of the pregnancy, and referrals for medical care outside of the Title X program are 

made as requested, All counseling is provided in a patient-centered approach and reflects the 

specific needs and requests of the patients. 

	

22, 	In 2017, clinical services provided through the NYS FPP included: 

■ 17,254 initial medical exams (5.7%) 
■ 45,856 annual medical exams (15.1%) 
• 82,258 methods check maintenance visits (27.2%) 
■ 125,637 medical problem follow-up visits (41.5%) 
• 6,211 counseling visits (2.1%), and 
• 25,467 pregnancy test visits (8.4%). 

	

23. 	Further, in 2017, 67.5% of the female clients left a Title X clinic with a 

moderately effective contraceptive method, such as prescription birth control pills, and 21.5% 

left a clinic with a most most effective contraceptive (a "long acting reversible contraceptive" or 

"LARC") method as defined by multiple organizations including the Office of Population 

Affairs, the Centers for Disease Control and others., 
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24. Since the beginning of the program, a core tenet of the NYS FPP has been 

improving access to quality family planning services. The program is structured and supported to 

ensure that quality comprehensive family planning and reproductive health services are 

accessible to individuals in need of these services to the fullest extent possible. 

25. The NYS F1313  has been successful in creating and maintaining access to services 

through a network of subrecipient agencies spanning the state, with at least one family planning 

clinic site in 56 of the 62 counties in NYS, and multiple sites located in urban and suburban 

counties. The vast majority of subrecipient agencies have been providing comprehensive family 

planning services in their communities for decades and are integral parts of their communities' 

health care delivery systems. 

26. Those seeking care at publicly funded family planning clinics rarely receive 

health care from any other source. According to the Guttmacher Institute, more than six in ten 

women who obtain care at a Title X clinic consider it their usual source of medical care. In 

2017, 69% of clients served by the NYS FPP were reported to have had no other source of health 

care. 

27. Since first receiving Title X funding more than 40 years ago, DOH has 

consistently demonstrated a commitment to providing high-quality family planning services to 

hundreds of thousands of New York residents each year. While the Title X funds provide 

significant financial support for family planning programs, New York State appropriates 

additional funds to supplement our Title X award to operate the NYS FPP to expand access to 

high-quality family planning services to women and men in all geographic regions of the state. 

Title X funds comprise 21% of the total funds supporting the NYS FPP. 
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28. 	Over the years, the NYS FPP has striven to overcome the unique challenges faced 

by low-income individuals across a state with large regional variations in income, access, and 

patient population. Despite these challenges, the NYS FPP has remained steadfast in its mission 

to provide high-quality clinical services in line with nationally recognized standards of care, 

ensuring that even the most vulnerable members of our state have the opportunity to receive 

comprehensive reproductive health care services of the highest quality. 

B. DOH AND TI'S SUBRECIPIENTS FULLY COMPLY WITH ALL EXISTING 
TITLE X REGULATIONS 

29. DOH and its subrecipients are subject to stringent oversight to ensure compliance 

with Title X's program requirements, including § 1008 of Title X, which prohibits the use of 

Title X funds in programs where abortion is a method of family planning. 

30. FIBS rigorously oversees DOH's compliance with its Title X regulations, 

including with respect to § 1008. HHS last audited DOH for compliance with the Title X 

regulations in September 2017, and neither DOH nor any subrecipients were informed by HHS 

that it believed DOH or its subrecipients inappropriately co-mingled Title X funds with thop 

used to provide abortion services or otherwise misused Title X funds. 

31. The oversight from HHS includes regular onsite monitoring, conducted at three-

year intervals that assesses both the quality of the grantee and subrecipient organizations 

receiving Title X funds. During the last site visit in September 2017, the OPA Project Officer, 

along with several content area specific consultants, participated in a five-day site visit meeting 

with NYSDOH staff at the grantee level and three separate subrecipient agencies. This review 

included in-depth audits of financial, clinical, and programmatic components at the grantee level, 
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as well as at each of the selected subrecipient organizations. Additionally, NYSDOH was 

required to provide comprehensive information on the regular on-site and fiscal monitoring of 

subrecipient agencies that demonstrate ongoing compliance with Title X requirements, especially 

those that relate to prohibition of funds to support the provision of abortion services. 

32, 	We are unaware of any notice from HHS to DOH or its current sub-recipients that 

they have improperly used Title X funds for abortion-related services or otherwise misused Title 

X funds. 

33. DOH, in turn, rigorously oversees its subrecipients' compliance with the Title X 

program, including the prohibition on abortion-related services within the Title X projects. DOH 

monitors subrecipient compliance through a subcontract with Island Peer Review Organization 

(IPRO), a non-profit organization that works with government agencies to make the healthcare 

delivery system work better. DOH develops a monitoring schedule that ensures all subrecipients 

are monitored at least every three years. IPRO conducts on-site program monitoring using a 

review tool and process modeled after the OPA Title X Review Tool, The DOH review tool 

contains over 90 standards, incorporates Title X regulations, requirements and priorities, and 

DOH contract requirements. If needed following the review, a follow-up corrective action plan 

process will link subrecipient agencies with the training, resources and technical assistance 

needed to maintain high-quality services in compliance with program requirements. 

34. For example, DOH requires its Title X subrecipients to submit annual work plans 

and budgets for DOB's review. This includes providing documentation sufficient for DOH to 

ascertain that Title X funds are not used to provide abortion services. 
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35. DOH further requires subrecipients to submit an Assurance of Compliance, 

wherein the subrecipient certifies that it complies with key Title X requirements, including that it 

will not provide abortion as a method of family planning and will provide services without 

subjecting patients to any coercion to accept services or use any particular methods of family 

planning. 

36. Further, DOH maintains its own cost allocation schedules to ensure that no Title 

X funds are used for impermissible purposes, including the provision of abortion services. 

Through the annual budget submission and review process, DOH ensures that all subrecipient 

agencies demonstrate a clear cost allocation methodology pro-rating expenses between various 

funding sources. This must include justification for the methodology along with a fiscal review 

to ensure the methodology is applied consistently across all areas of the NYS FPP annual budget. 

This process ensures that NYS FPP funds (including Title X monies) are appropriately allocated 

and used only to support activities that are allowable and within the scope of the NYS FPP and 

Title X requirements. 

37. Throughout its tenure as Title X grantee,. the NYSDOH has implemented 

numerous procedures, policies, and ongoing monitoring activities designed to ensure that no 

NYS FPP subrecipient agencies use Title X funds in the provision of abortion services. 

II. 	TIFF DEPARTMENT OF HEALTH WOULD EXPERIENCE IMMEDIATE AND 
IRREPARABLE HARM IF THE NEW RULE WENT INTO EFFECT 

38. DOH expects to experience immediate operational and financial harms if the 

majority of the final rule goes into effect on or about May 3. 
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39. Applications in response to the most recent FOA for grants starting on April 1, 

2019 were due by January 14, 2019. The final rule had not yet been released by the time 

applications were due, and therefore DOH applied for the new funds under grant terms that are 

materially different from the ones that will be in place when HHS selects grantees, 

40. If the rule is implemented, DOH would face imminent harm because the new rule 

substantially changes the medical care that Title X projects can provide to patients. The final rule 

would have an immediate and irreversible effect on the patient-provider relationship and 

women's ability to access truthful, medically-appropriate care within our Title X projects. 

41. Accordingly, on May 3, 2019, the day the final rule goes into effect, DOH's 

subrecipients must comply with the rule's prohibitions on counseling and referrals for abortion 

services. 

42. The rule's restrictions on counseling and referrals for abortion services do not 

merely impose technical changes in how the program is administered, but rather impose a 

substantial and dramatic change in how Title X clinics provide medical care to their patients. 

Indeed, the rule would prohibit the very type of care Title X clinics were required to provide 

when existing grantees, such as, DOH competed for, and were awarded, the current cycle of Title 

X funding. 

43. This rule change prohibiting counseling and referrals for abortion services would 

cause immediate and irreparable injury for at least two reasons: (1) DOH's existing subrecipients 

would withdraw from the program, likely leaving tens of thousands of low-income women and 

men across NYS with no ability to access free or low cost reproductive health care services; and 

(2) the subrecipients that remain in the program would be required to provide medical care that 
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runs contrary to all existing professional guidelines, national standards of care, and existing 

federal and state statutory requirements that patients be offered nondirective pregnancy options 

counseling. 

44. This would have immediate and irreparable impact on DOH's ability to continue 

providing family planning services through Title X, as well as immediate and irreparable harm 

on the patients who will no longer be able to afford family planning services with their trusted 

and long-standing health care providers. I believe that the number of patients who will be served 

through DOH's Title X program would dramatically decline when providers — the very providers 

who made DOH a successful Title X grantee for forty years — withdraw from the Title X 

program because of the new rules. 

45. Even if DOH is able to find new qualified health care providers to replace those 

that exit the program — which I do not believe will be the case — there will be significant 

disruption in services as we,endeavor to locate and add new providers to the program through the 

competitive procurement process required by NYS Finance Law• Patients will likely experience 

disruption if their providers leave the program, which could impact patient health as maintaining 

those relationships is crucial to providing effective family planning care. 

46. Moreover, rural areas would be disproportionately affected by this rule, as rural 

areas in New York have few family planning and primary health care providers, leaving fewer, if 

any, options for replacing providers that are unable or unwilling to participate in the Title X 

program when the new rule goes into effect. 

47. Finally, DOH would experience immediate and irreparable financial harm 

because of the effects that this rule would have outside of the Title X program. 
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48. DOH is responsible for ensuring access to adequate family planning services 

throughout New York State through the NYS FPP, and thus would have to absorb the costs of 

providing such services in areas where they can no longer be provided through the Title X 

program. These costs will be significant and are not recoverable. 

49. Further, through its Medicaid and other public programs, DOH would absorb the 

myriad costs of increased rates of unplanned pregnancies, sexually-transmitted infections, and 

advanced cancer diagnoses that will inevitably result from this rule change. I project that these 

costs will be significant and are not recoverable. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED Marchli 2019. 

AUREN TOBIAS 
Director 
Division of Family Health 
New York State Department of Health 
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