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600 S. Maestri Place
New Orleans, LA 70130-3408
Re:

Texas v. United States, No. 19-10011

Dear Mr. Cayce:
I write in response to the letter filed by Plaintiffs-Appellees Neill Hurley and
John Nantz (“Individual Plaintiffs”) regarding Department of Commerce v. New
York, No. 18-966, 2019 WL 2619473 (U.S. June 27, 2019).
The plaintiffs there—States, local governments, and non-governmental
organizations—alleged that the inclusion of a citizenship question on the census
would depress response rates, lead to an inaccurate count, and, in turn, cause them
injuries, such as loss of federal funding. The district court found that “evidence at
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trial established a sufficient likelihood” of this chain of events, and the Supreme
Court concluded that these factual findings were not clearly erroneous. Slip op. 9.
The decision in no way supports Individual Plaintiffs’ standing. Department
of Commerce found standing where third parties’ “predictable” reaction to
government action injured plaintiffs. Id. at 11. Here, by contrast, Individual
Plaintiffs argue they are injured by their own reaction to government action—that
is, their choice to obtain insurance rather than to pay $0. Unlike the plaintiffs in
Department of Commerce, Individual Plaintiffs’ supposed injury is entirely selfinflicted and, accordingly, insufficient for standing. See Clapper v. Amnesty Int’l
USA, 568 U.S. 398 (2013).
Nor does Department of Commerce aid State Plaintiffs. There, the district
court made factual findings following an eight-day bench trial that the citizenship
question would depress response rates in noncitizen households by at least 5.8%
and that this undercounting would lead to, inter alia, decreased federal funding for
plaintiffs. New York v. Dep’t of Commerce, 351 F. Supp. 3d 502, 592, 596-99
(S.D.N.Y. 2019). Here, the district court made no findings regarding the effect of
Section 5000A on State Plaintiffs—it did not even address State Plaintiffs’
standing. And, unlike in Department of Commerce where (often uncontradicted)
written and oral testimony supported plaintiffs’ allegations, there is no record
evidence supporting State Plaintiffs’ contention that Section 5000A increases
Medicaid or CHIP enrollment in their States. That is unsurprising: it is hardly
“predictable” that individuals sign up for inexpensive or free health insurance not
because of the valuable benefit they receive, but instead only because of a toothless
Section 5000A.
Respectfully submitted,
/s/ Donald B. Verrilli, Jr.
Donald B. Verrilli, Jr.
cc:
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