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The nature of the emergency is as follows:

Emergency reconsideration, by either the full Court or the limited en banc
Court, is necessary to prevent the destruction of the Title X family-planning
program. HHS has recently informed Title X providers that “[c]ompliance with
the requirements of the Final Rule, except for the physical-separation
requirements, is … required as of Monday, July 15, 2019,” and has threatened
“enforcement actions” against those that do not make “good-faith efforts to
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comply.” Thus, as described more fully below, many Title X providers—including
Planned Parenthood, which serves an estimated 1.5 million Title X patients each
year—are at imminent risk of expulsion from the program, under which they have
provided vital services to millions of patients for decades. Plaintiffs respectfully
request that the Court act on this motion as soon as possible.
Three district courts in this Circuit granted preliminary injunctions against
enforcement of the Rule, but those injunctions were stayed by a motions panel on
June 20. On July 3, the full Court granted Plaintiffs’ emergency motion for
reconsideration en banc of the motions panel’s stay order. But on July 11, a
divided limited en banc Court ruled that the stay remains in effect and denied
Plaintiffs’ request for temporary administrative relief while it reconsiders HHS’s
request for a stay pending appeal.
The limited en banc Court’s July 11 order therefore allows HHS to enforce
its Rule even while the Court is reconsidering whether the preliminary injunction
should be stayed pending appeal. As noted, HHS has since informed Title X
providers that they must comply with the Rule and has threatened enforcement
action against those that do not. Thus, the harms that precipitated Plaintiffs’
emergency motion for en banc reconsideration—to Title X patients, providers, and
the nation’s public health—are now even more pressing, and, absent judicial relief,
Planned Parenthood will be forced to withdraw from the Title X program.
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(iii)

Notification of parties:

Counsel for Defendants-Appellants were notified of this emergency motion
on July 24, 2019, by telephone call, and they subsequently informed counsel for
Plaintiffs-Appellees that they oppose it. Counsel will serve counsel for
Defendants-Appellants by e-mail with copies of this motion and supporting
documents attached.
(iv)

Plaintiffs-Appellees seek emergency en banc relief under Federal

Rules of Appellate Procedure 35 and 40, Ninth Circuit Rules 27-3, 27-10, and
35-3, and Ninth Circuit General Orders 5.8 and 6.11. The relief sought in this
motion is not available in the district court.

/s/ Alan E. Schoenfeld
Alan E. Schoenfeld
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RULE 35 STATEMENT
On July 3, 2019, this Court concluded that en banc review was warranted
when it granted Plaintiffs’ emergency motion for reconsideration en banc of a
motions panel’s order granting a stay pending appeal. Then, as now, this matter
raises questions of exceptional importance. Moreover, since the limited en banc
Court issued its July 11 order allowing HHS to enforce the Rule at issue—
notwithstanding the grant of rehearing en banc in this case—HHS has informed
Title X providers that they must comply with the Rule and has threatened
enforcement action against those that do not. The harms Plaintiffs and their
patients face have therefore become even more pressing.
This case concerns a regulation that would decimate Title X, a highly
effective family-planning program for low-income people. Three district courts in
this Circuit issued preliminary injunctions against HHS’s Rule, preserving the
decades-long status quo under which Title X services have been offered by a
network of expert, experienced providers. Each court found every preliminary
injunction factor in the plaintiffs’ favor, including that patients, providers, and
public health would be irreparably harmed absent an injunction. But a motions
panel of this Court rejected those unanimous findings and stayed the injunctions,
allowing the Rule to be enforced immediately.
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The full Court then granted Plaintiffs’ emergency motion for reconsideration
en banc. Both Plaintiffs and HHS believed that the Court had thereby vacated the
motions panel’s stay order and restored the injunctions. But more than a week
later, a divided limited en banc Court ruled that the stay order had not been vacated
and denied a request for a temporary administrative stay, thus putting the Rule into
effect. By guidance issued on July 20, HHS has directed all providers to comply
with the Rule and threatened enforcement action against those that do not make
“good-faith efforts to comply.”
The question presented is:
Whether the Court should vacate the motions panel’s stay order or grant
temporary administrative relief pending the decision of the limited en banc Court.
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(12 of 71)
Case: 19-35386, 07/25/2019, ID: 11376562, DktEntry: 125-1, Page 12 of 39

INTRODUCTION
Plaintiffs respectfully request that the full Court or limited en banc Court
reconsider the July 11 order in this case and either (i) vacate the motions panel’s
stay order of June 20 or (ii) grant an emergency administrative stay of that order,
pending the limited en banc Court’s decision on HHS’s request for a stay pending
appeal. Plaintiffs recognize that this is an extraordinary request. But this is an
extraordinary case, and the relief Plaintiffs request is necessary to prevent
irreparable harm to themselves, their patients, and the Title X program.
Absent emergency judicial relief, Planned Parenthood—which serves an
estimated 40% of all Title X patients or 1.5 million people—will be forced to
withdraw from the Title X program. The immediate result will be disarray and
confusion in the program. Moreover, the availability of Title X services will
contract dramatically. As reflected in unequivocal findings by the district court,
there will be grave public health consequences, including “less early breast cancer
detection, less screening for cervical cancer, less HIV testing, … less testing for
sexually transmitted disease,” “more unintended pregnancies,” and “more women
suffering adverse reproductive health symptoms.” ER6, 32.
The irreparable harms at stake here must have been considered by the full
Court when it granted Plaintiffs’ emergency motion for reconsideration en banc on
July 3. But despite the full Court’s conclusion that the motions panel’s stay order
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warranted reconsideration, the limited en banc Court has allowed that same stay
order to take effect. That action is contrary to numerous decisions of this Court,
including an en banc decision issued just last week, which consistently state that a
grant of rehearing en banc has the effect of vacating the panel decision under
review. Moreover, the limited en banc Court’s order here cannot reflect the full
Court’s intent. Reconsideration of the July 11 order is therefore warranted, to
prevent the very irreparable harms that justified reconsideration of the stay order in
the first place.
BACKGROUND
Plaintiffs have described this case in detail in prior filings in this Court,
including in Plaintiffs’ emergency motion for reconsideration en banc (Dkt. 61)
and Plaintiffs’ answering brief (Dkt. 73). For the Court’s convenience, Plaintiffs
briefly summarize the relevant background here.
A.

Title X

Title X supports vital reproductive health care services for millions of lowincome individuals every year. E.g., ER7-8. These services include contraceptive
services, testing and treatment for sexually transmitted infections, breast and
cervical cancer screenings, and pregnancy testing and counseling, including
referrals. E.g., ER179-180. “[T]he Title X program has been a great success in
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meeting its stated goals” and has resulted in tremendous public health benefits.
ER8.
Plaintiffs are leading health care organizations and medical professionals.
They have participated in Title X for decades (see, e.g., SER11; ER38), and
Planned Parenthood alone serves 40% of all patients who receive care under
Title X—an estimated 1.5 million individuals (see ER33; SER3; SER195).
Section 1008 of Title X provides that no program funds “shall be used in
programs where abortion is a method of family planning.” 42 U.S.C. §300a-6.
HHS’s regulations have long prohibited Title X projects from providing abortions,
and have required Title X grantees that provide abortions outside the Title X
project to keep such activities “separate and distinct from Title X project
activities.” 65 Fed. Reg. 41,281, 41,282 (July 3, 2000). But since the program’s
inception, Title X care has been delivered by providers that—outside the program
with non-Title X funds—also provide abortion services. Providers have also long
been authorized to use common facilities, staff, and health records systems for
Title X projects and any “[n]on-Title X abortion activities.” Id.
Moreover, as HHS has made clear for virtually the entire history of the
program, §1008 does not prevent Title X providers from communicating with their
patients about abortion. See ER9; 65 Fed. Reg. 41,270, 41,271-41,272 (July 3,
2000). Indeed, Title X regulations have long required that providers offer
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pregnant women the opportunity to receive nondirective counseling on all of their
medical options, including abortion. See, e.g., 65 Fed. Reg. at 41,270.
Under the one brief exception to this regulatory framework, in 1988, HHS
issued a rule that prohibited Title X projects from communicating with their
patients about abortion, and also required Title X grantees to physically separate
their Title X services from abortion-related services. 53 Fed. Reg. 2,922, 2,940,
2,945 (Feb. 2, 1988). The Supreme Court upheld the 1988 rule in Rust v. Sullivan,
500 U.S. 173 (1991), but HHS retreated from that rule just six months later. See
National Family Planning & Reprod. Health Ass’n v. Sullivan, 979 F.2d 227, 230,
235 (D.C. Cir. 1992). HHS then suspended the rule in 1993 and rescinded it in
2000. 65 Fed. Reg. at 41,270.
Since Rust, Congress has acted to ensure that Title X providers may continue
to give their pregnant patients all relevant information. First, since 1996, Congress
has mandated in annual appropriations acts that “all pregnancy counseling”
provided with Title X funds “shall be nondirective.” E.g., Pub. L. No. 115-245,
132 Stat. 2981, 3070-3071 (2018) (“Nondirective Mandate”). Second, Congress
restricted HHS’s rulemaking authority in §1554 of the Affordable Care Act,
enacting a forceful proscription on any HHS regulation that harms patient care in
any of six enumerated ways. 42 U.S.C. §18114.
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B.

2019 Rule

HHS issued the Rule on March 4, 2019, with a 60-day effective date. See 84
Fed. Reg. 7,714 (Mar. 4, 2019). The Rule cited no evidence of misuse of Title X
funds over the past 50 years. Yet it imposes drastic regulatory changes on the Title
X program through two central components: the Gag and Separation
Requirements.
The Gag Requirement restricts information Title X providers may give their
pregnant patients, regardless of what a patient wants or needs. Among other flaws,
the Gag Requirement bans providers from referring their pregnant patients to
abortion providers—even when that is the patient’s expressed wish; but it
mandates referrals for prenatal care—even when the patient has no such interest.
84 Fed. Reg. at 7,788-7,789. Moreover, when a patient specifically seeks
information about abortion only, practitioners must disregard that decision, and if
they provide information about abortion, must also counsel the patient about other
options she does not want. Id. at 7,747. And the Separation Requirement imposes
onerous and harmful provisions requiring that Title X grantees establish separate
facilities and employ duplicative personnel and medical records if they engage in
virtually any activities concerning abortion. See id. at 7,789.

-7-
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C.

District Court Proceedings

The district court preliminary enjoined the Rule on April 29, 2019. ER35.
Two other district courts in this Circuit also issued preliminary injunctions against
the Rule. See California v. Azar, __ F. Supp. 3d __, 2019 WL 1877392, at *44
(N.D. Cal. 2019); Washington v. Azar, 376 F. Supp. 3d 1119, 1132 (E.D. Wash.
2019). On extensive factual records, all three district courts found every
preliminary injunction factor in the plaintiffs’ favor.
The district court below found that the Rule likely violated the Nondirective
Mandate and §1554 of the ACA. See ER21, 26-27, 29 n.8. The court also found
that the Rule was likely arbitrary and capricious in numerous respects—including
that it failed to account for the severely adverse impact it would have on the Title
X program, especially for patients. ER27, 31. The court further found that
Plaintiffs, patients, and public health would be irreparably harmed absent an
injunction. ER32-33. Finally, the court found HHS would suffer “no harm” from
preserving the decades-long status quo pending final judgment, and that the
balance of equities thus “tips sharply” in favor of an injunction. ER33.
D.

Proceedings In This Court

1.

HHS appealed and moved this Court for a stay pending appeal. On

June 20, 2019—on abbreviated briefing, without oral argument, and in the middle
of briefing HHS’s merits appeal—a motions panel issued a published order
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granting HHS’s motion to stay all three injunctions pending appeal. See Dkt. 58 at
25. That order overturned the status quo and threw the Title X program into
disarray.
Plaintiffs promptly moved for emergency temporary administrative relief
(Dkt. 59) and emergency reconsideration en banc of the panel’s stay order
(Dkt. 61). As Plaintiffs explained, that order departed from settled principles of
appellate review—improperly disregarding correct factual findings—and made
numerous errors of law. See Dkt. 61 at 17-26. Plaintiffs’ motions highlighted the
independent findings of the three district courts that Plaintiffs and their patients
face grave irreparable harms if the Rule were enforced. See id. at 17-20. The
findings of the court below place those harms in sharp focus: The Rule “will result
in less contraceptive services, … less early breast cancer detection, less screening
for cervical cancer, less HIV screening, … less testing for sexually transmitted
disease,” “more unintended pregnancies,” and “more women suffering adverse
reproductive health symptoms.” ER6, 32; see Dkt. 61 at 9, 19.
Numerous amici supported Plaintiffs’ emergency motion for en banc
reconsideration, and in so doing underscored the “immediate and devastating”
harms that providers and patients would face if the Rule were enforced. Amicus
Br. of Public Health and Health Policy Deans et al., Dkt. 68 at 7; accord Amicus
Br. of ACOG et al., Dkt. 65-2 at 21 (“Real-world experience confirms that the
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Final Rule will cause an immediate and steep decline both in the number of Title X
providers and the quality of the care they can provide.”).
2.

The full Court granted Plaintiffs’ emergency motion for

reconsideration en banc on July 3. Add.6. As is this Court’s usual practice, the
Court ordered that the motions panel’s stay order “shall not be cited as precedent
by or to any court of the Ninth Circuit.” Id. Although the order did not
specifically mention vacatur, under this Court’s case law (see infra pp.14-16 &
n.3), the en banc grant had the effect of vacating the motions panel’s stay order,
thereby putting the preliminary injunctions back in place and restoring the status
quo pending the limited en banc Court’s reconsideration of HHS’s motion for stay
pending appeal.
HHS agreed. As HHS acknowledged in its July 10 letter to the Court, the
stay order was “vacated” by the grant of rehearing en banc, and the preliminary
injunctions were in effect. Dkt. 115 at 2.
3.

But then, on July 11, the limited en banc Court threw the program into

disarray again, issuing a divided order reinstating the stay and allowing HHS to
enforce the Rule immediately. See Add.2-3. First, the order stated that,
notwithstanding the grant of rehearing, the motions panel’s stay “remains in effect”
because “[t]he order granting reconsideration en banc did not vacate the stay order
itself.” Add.3. The order did not address the multiple decisions of this Court
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stating that rehearing orders with identical rehearing language did result in vacatur
(or HHS’s concession to that same effect). Second, the order denied Plaintiffs’
request for a temporary administrative stay, over the dissent of four judges. Id.
The July 11 order stated that the Court would proceed “expeditiously to
rehear and reconsider” HHS’s stay motion. Add.3. As of this filing, the Court has
taken no further action. The merits appeal is now fully briefed.
E.

HHS’s Enforcement

On Monday, July 15, 2019, at 6:05 p.m., defendant Diane Foley sent all Title
X grantees an e-mail about the Rule and attached an accompanying notice dated
that same day. Citing the July 11 order in this case, HHS stated in that notice that
this Court “has made clear that HHS may begin enforcing the Final Rule,” and that
HHS accordingly “shall now require compliance with the Final Rule.” Schoenfeld
Decl. in Supp. of Emergency Motion (July 25, 2019), Ex. 1 at 2. HHS then
concluded: “Compliance with the requirements of the Final Rule, except for the
physical-separation requirements, is therefore required as of Monday, July 15,
2019.” Id.
According to Dr. Foley, however, this notice would “be explained in more
detail” in the coming days. Schoenfeld Decl., Ex. 1 at 1. Dr. Foley sent another email on Wednesday, July 17, stating again that additional “direction and guidance
to grantees” would be forthcoming. Schoenfeld Decl., Ex. 2 at 1.
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Finally, on Saturday, July 20, at 9:35 p.m., Dr. Foley sent grantees another
e-mail with additional guidance materials. There, HHS reaffirmed that
“compliance with the 2019 Final Rule, except for the physical separation
requirement, was required as of July 15, 2019,” and threatened “enforcement
actions” against those failing to make “good-faith efforts to comply with the Final
Rule.” Schoenfeld Decl., Ex. 3 at 2. HHS further directed all grantees to provide
written “assurance[s]” in August and September 2019. Id.1
Planned Parenthood is deeply dedicated to its Title X patients and to the
Title X program, which it has served for nearly 50 years. But, as Planned
Parenthood has made clear in its comments and throughout this litigation, it cannot
comply with the Rule, which would force its providers to violate principles of
medical ethics. Thus, as Planned Parenthood direct grantees informed HHS by
letters dated July 24, 2019, they have stopped using Title X funds to provide
services to their patients—using emergency sources of non-Title X funds instead—
to avoid violating the Rule while Plaintiffs continue to seek emergency judicial
relief. See Schoenfeld Decl., Ex. 4. Moreover, some Planned Parenthood
1

Press reports about HHS’s recent guidance to grantees have suggested that
HHS “pause[d] enforcement.” E.g., The Associated Press, Administration Pauses
Enforcement of Abortion Restriction, N.Y. Times (July 21, 2019). Although these
reports highlight the significant regulatory confusion arising from HHS’s
(conceded) prior “lack of guidance,” Schoenfeld Decl., Ex. 1 at 1, vague oral
statements to Title X providers, and late-night guidance, Plaintiffs have no reason
to believe that any enforcement pause is in effect.
-12-
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subgrantees have already formally notified their grantees that they must leave the
program. Finally, as the American Medical Association has made clear, physicians
are faced with the Hobson’s choice between continuing to provide Title X care or
abiding by their professional ethics. See, e.g., ER27-29; ER39-40; ER47.2
ARGUMENT
The limited en banc Court’s July 11 order, which allowed the motions
panel’s stay decision to take effect even while that decision is being reconsidered
by the limited en banc Court, cannot be reconciled with the full Court’s July 3
order granting rehearing en banc in this case. Even though the full Court granted a
motion for reconsideration en banc premised expressly on the emergency need for
relief to prevent irreparable harm to the Title X program and the patients who
depend on it, the three injunctions against HHS’s Rule now all remain stayed.
HHS is therefore free to enforce its Rule. And HHS has since declared that
compliance with the Rule is required and has threatened enforcement action
against those that do not comply. Plaintiffs respectfully submit that the July 11

2

These harms exist for other Title X providers across the country. For
example, Maine Family Planning (MFP)—the sole Title X grantee in Maine for the
last 48 years—announced last week that it must leave the Title X program as a
result of the Rule, which “will ultimately require closure of a minimum of 11 …
clinics entirely in the absence of an alternative long-term funding source.” Supp.
Hill Decl. ¶ 4, Family Planning Ass’n of Maine v. HHS, No. 19-100 (D. Me. July
16, 2019) (Dkt. 78-2); see id. ¶ 13.
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order conflicts with numerous decisions of this Court recognizing that the grant of
rehearing results in vacatur and cannot reflect the full Court’s intent.
The limited en banc Court stated, without citation: “[T]he order granting
reconsideration en banc did not vacate the stay order itself, so it remains in effect.”
Add.3. But this Court’s case law—including a subsequent en banc decision issued
just last week—makes clear that a grant of rehearing en banc has the effect of
vacating the panel decision being reconsidered, even though the Court does not
expressly order vacatur. See Marinelarena v. Barr, __ F.3d __, 2019 WL
3227458, at *4 n.3 (9th Cir. July 18, 2019) (en banc) (“The order granting
rehearing en banc effectively vacated the three-judge panel opinion.”); accord id.
at *6 n.6 (reaffirming same); Marinelarena v. Sessions, 886 F.3d 737, 737 (9th Cir.
2018) (granting rehearing en banc and stating, without mentioning vacatur, that
“[t]he three-judge panel opinion shall not be cited as precedent by or to any court
of the Ninth Circuit”). Indeed, in numerous recent cases, this Court has recognized
that grants of rehearing en banc—with language identical to that of the full Court’s
July 3 order here—“vacated” the underlying panel decision. See CJLG v. Barr,
923 F.3d 622, 626 (9th Cir. 2019) (recognizing that upon grant of rehearing en
banc “the panel opinion was vacated”); CJLG v. Sessions, 904 F.3d 642, 642 (9th
Cir. 2018) (granting rehearing en banc and stating, without mentioning vacatur,

-14-

(24 of 71)
Case: 19-35386, 07/25/2019, ID: 11376562, DktEntry: 125-1, Page 24 of 39

that “[t]he three-judge panel disposition in this case shall not be cited as precedent
by or to any court of the Ninth Circuit”).3
3

Accord, e.g.:

1. EEOC v. Global Horizons, Inc., 915 F.3d 631, 637-638 (9th Cir. 2019)
(recognizing that “the panel opinion” in EEOC v. Pacific Maritime Ass’n, 351 F.3d
1270 (9th Cir. 2003), “was vacated upon the grant of rehearing en banc”); EEOC v.
Pacific Maritime Ass’n, 367 F.3d 1167, 1167 (9th Cir. 2004) (granting rehearing
en banc and stating, without mentioning vacatur, that “[t]he three judge panel
opinion shall not be cited as precedent by or to this court or any district court of the
Ninth Circuit”).
2. Ledezma-Cosino v. Sessions, 857 F.3d 1042, 1045 (9th Cir. 2017)
(recognizing that “[u]pon grant of rehearing en banc, the panel’s opinion was
vacated”); Ledezma-Cosino v. Lynch, 839 F.3d 805, 806 (9th Cir. 2016) (granting
rehearing en banc and stating, without mentioning vacatur, that “[t]he three-judge
panel opinion shall not be cited as precedent by or to any court of the Ninth
Circuit”).
3. In re Sunnyslope Hous. Ltd. P’Ship, 859 F.3d 637, 643 (9th Cir. 2017)
(recognizing that upon grant of rehearing en banc, “the panel opinion was
vacated”); In re Sunnyslope Hous. Ltd. P’Ship, 838 F.3d 975, 975 (9th Cir. 2016)
(granting rehearing en banc and stating, without mentioning vacatur, that “[t]he
three-judge panel opinion shall not be cited as precedent by or to any court of the
Ninth Circuit”).
4. United States v. Barken, 412 F.3d 1131, 1136 (9th Cir. 2005)
(recognizing that “the judges of this circuit voted to vacate the panel opinion and
grant rehearing en banc in United States v. Ameline, 401 F.3d 1007 (9th Cir.
2005)”); United States v. Ameline, 401 F.3d 1007, 1007-1008 (9th Cir. 2005)
(granting rehearing en banc and stating, without mentioning vacatur, that “[t]he
three-judge panel opinion shall not be cited as precedent by or to this court or any
district court of the Ninth Circuit”).
See also Animal Legal Defense Fund v. Veneman, 490 F.3d 725, 727, 729
(9th Cir. 2007) (Bybee, J., concurring) (describing vacatur upon grant of rehearing
as a “common practice” and “what we have historically done and what our sister
circuits routinely do”); Barapind v. Enomoto, 400 F.3d 744, 759 (9th Cir. 2005)
(Rymer, J., concurring in part and dissenting in part) (“a rehearing en banc …
vacates the panel opinion”).
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To be sure, the July 3 grant of rehearing en banc, according to this Court’s
standard order, did not use the word “vacatur.” But that is immaterial because
vacatur is the “effect[]” of granting rehearing en banc. Marinelarena, 2019 WL
3227458, at *4 n.3; id. at *6 n.6. The reason is the very nature of rehearing.
A court’s decision to rehear a case en banc effectively means that the
original three-judge panel never existed. This is why the original
panel disposition may not be cited the very minute that a court votes
to rehear a case en banc. The en banc court does not review the
original panel decision, nor does it overrule the original panel
decision. Rather, the en banc court acts as if it were hearing the case
on appeal for the first time.
Socop-Gonzalez v. INS, 272 F.3d 1176, 1186 n.8 (9th Cir. 2001) (en banc). Thus,
as Judge Bybee previously explained, “when the en banc court assumes control of
the case, we either vacate the underlying judgment and opinion or treat them as
vacated.” Animal Legal Defend Fund v. Veneman, 490 F.3d 725, 728 (9th Cir.
2008) (Bybee, J., concurring).
There is no basis for a different result in this case. Indeed, when the Court
granted Plaintiffs’ emergency en banc motion—premised on Plaintiffs’
demonstration of irreparable harm if the HHS rule were enforced—it could not
have intended to leave the very source of that harm (the stay) undisturbed. Yet that
is precisely the effect of the July 11 order.
And now that HHS has stated it is enforcing the Rule, the irreparable harms
at issue here are even more pressing. The harms Plaintiffs face are themselves
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substantial—their mission to serve the public through Title X, their health centers,
and their employees’ jobs are all in jeopardy. See, e.g., SER25; SER45-46;
SER60-61. For example, if Planned Parenthood of Greater Ohio loses Title X
funding, it would have a budget shortfall of more than $3 million, and would likely
have to lay off at least 10 staff members and close two of its 19 health centers.
SER25. Moreover, if Planned Parenthood is forced to leave the program, it may
not be able to rejoin the program until the next grant cycle, which is years away.
And physicians must decide whether to continue providing Title X care under a
Rule that would “violate … fundamental ethical and professional norms” (ER40)
or to abide by their professional ethics. See supra p.13.
But it is Plaintiffs’ patients who face the gravest harms—as findings from
the three district courts underscore. Planned Parenthood affiliates serve many
regions where other providers cannot serve patients left behind if their local
Planned Parenthood health centers were to close. See, e.g., ER31; SER23;
SER170-171, 185-190. Those impacts will disrupt care not just for patients who
rely on Title X for subsidized care, but for all patients served by affected facilities.
See, e.g., SER13. For many patients, losing access to Planned Parenthood would
mean losing access to critical and often life-saving services. See SER6; SER160161. Grave health consequences would result. ER33; see also SER6, SER120124; SER172. Cuts in care will hit especially hard in rural communities and
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communities of color that already face systemic obstacles to health care. See
ER31; SER127-128, 137-138.
CONCLUSION
The full Court or limited en banc Court should grant Plaintiffs’ emergency
motion for reconsideration of the limited en banc Court’s July 11 order and either
(i) vacate the motions panel’s stay order or (ii) grant a temporary administrative
stay pending reconsideration of HHS’s motion to stay pending appeal.
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Before: THOMAS, Chief Judge, and LEAVY, WARDLAW, W. FLETCHER,
PAEZ, BYBEE, CALLAHAN, M. SMITH, JR., IKUTA, MILLER, AND LEE,
Circuit Judges.
Pending before the en banc court are several emergency motions for an
administrative stay of the three-judge panel order staying the district courts’
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preliminary injunction orders. See Oregon, et. al. v. Azar, No. 19-35386 (Dkt. nos.
59 and 66); Washington, et. al. v. Azar, No. 19-35394 (Dkt. nos. 35, 37, and 40).
Pursuant to prior order of the Court upon granting reconsideration en banc,
the three-judge panel Order on Motions for Stay Pending Appeal in these cases
was ordered not be cited as precedent by or to any court of the Ninth Circuit.
However, the order granting reconsideration en banc did not vacate the stay order
itself, so it remains in effect. Thus, the motions for administrative stay remain
pending and were not mooted by the grant of reconsideration en banc.
After due consideration of the emergency motions, the motions for
administrative stay of the three-judge panel order are DENIED. The en banc court
will proceed expeditiously to rehear and reconsider the merits of the Appellants’
motions for stay of the district courts’ preliminary injunction orders pending
consideration of the appeals on the merits. Until further order of the Court, no
further briefing is required of the parties for the en banc court’s reconsideration of
the three-judge panel order. The briefing schedule established for the merits
appeal shall remain as originally ordered.
Chief Judge Thomas and Judges Wardlaw, W. Fletcher, and Paez would
grant the motions for administrative stay and therefore respectfully dissent from
this order.
3
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STATE OF WASHINGTON; NATIONAL
FAMILY PLANNING AND
REPRODUCTIVE HEALTH
ASSOCIATION; FEMINIST WOMEN'S
HEALTH CENTER; DEBORAH OYER,
M.D.; TERESA GALL,

No.

19-35394

D.C. Nos.

1:19-cv-03040-SAB
1:19-cv-03045-SAB

Plaintiffs-Appellees,
v.
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AND HUMAN SERVICES; DIANE
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Affairs; OFFICE OF POPULATION
AFFAIRS,
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THOMAS, Chief Judge:
Upon the vote of a majority of nonrecused active judges, it is ordered that
these cases be reheard en banc pursuant to Federal Rule of Appellate Procedure
35(a) and Circuit Rule 35-3. The three-judge panel Order on Motions for Stay
Pending Appeal in these cases shall not be cited as precedent by or to any court of
the Ninth Circuit.
Judges Graber, Christen, and Owens did not participate in the deliberations
or vote in these cases.
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CERTIFICATE OF SERVICE
I hereby certify that on this 25th day of July, 2019, I electronically filed the
foregoing with the Clerk of the Court for the United States Court of Appeals for
the Ninth Circuit using the appellate CM/ECF system. Counsel for all parties to
the case are registered CM/ECF users and will be served by the appellate CM/ECF
system. I have also separately served counsel for Defendants by e-mail.

/s/ Alan E. Schoenfeld
ALAN E. SCHOENFELD
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No. 19-35386

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
STATE OF OREGON et al.,
Plaintiffs-Appellees,
v.
ALEX M. AZAR II, in his official capacity as
the Secretary of Health and Human Services, et al.,
Defendants-Appellants.
AMERICAN MEDICAL ASSOCIATION et al.,
Plaintiffs-Appellees,
v.
ALEX M. AZAR II, in his official capacity as
the Secretary of Health and Human Services, et al.,
Defendants-Appellants.
On Appeal from the United States District Court
for the District of Oregon, Nos. 19-cv-317, 19-cv-318 (McShane, J.)
DECLARATION OF ALAN E. SCHOENFELD IN SUPPORT OF
PLAINTIFFS-APPELLEES’ EMERGENCY MOTION FOR
FULL COURT OR LIMITED EN BANC RECONSIDERATION OF THE
LIMITED EN BANC COURT’S JULY 11, 2019 ORDER
I, Alan E. Schoenfeld, pursuant to 28 U.S.C. § 1746, declare as follows:
1.

I am a partner at Wilmer Cutler Pickering Hale and Dorr LLP, counsel

to Plaintiffs-Appellees Planned Parenthood Federation of America, Inc., Planned
Parenthood of Southwestern Oregon, Planned Parenthood Columbia Willamette,
Thomas N. Ewing, M.D., and Michele P. Megregian, C.N.M., in the above
captioned appeal. I have personal knowledge of the facts set forth below.
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2.

I submit this declaration in support of Plaintiffs-Appellees’

Emergency Motion for Full Court or Limited En Banc Reconsideration of the
Limited En Banc Court’s July 11, 2019 Order.
3.

Attached as Exhibit 1 is a true and correct copy of an e-mail titled

“2019 Title X Final Rule,” and its attachment, from defendant Diane Foley MD,
FAAP, Deputy Assistant Secretary for the Office of Population of the Department
of Health and Human Services, dated July 15, 2019.
4.

Attached as Exhibit 2 is a true and correct copy of an e-mail, without

a title, from defendant Diane Foley MD, FAAP, Deputy Assistant Secretary for the
Office of Population of the Department of Health and Human Services, dated July
17, 2019.
5.

Attached as Exhibit 3 is a true and correct copy of an e-mail titled

“Guidance for grantees re: compliance with Title X regulation,” and its
attachments, from defendant Diane Foley MD, FAAP, Deputy Assistant Secretary
for the Office of Population of the Department of Health and Human Services,
dated July 20, 2019.
6.

Attached as Exhibit 4 are true and correct copies of seven letters from

Planned Parenthood direct Title X grantees to David Johnson, the Operations and
Management Officer for the Office of Population Affairs, all dated July 24, 2019.
Executed on: July 25, 2019

/s/ Alan E. Schoenfeld
Alan E. Schoenfeld
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Williams, Lillian
From:

Sent:
To:

Subject:
Attachments:

Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Monday, July 15, 2019 6:05 PM
OS OPHS OPA (OPHS)
2019 Title X Final Rule
Expected Compliance with 2019 Title X New Rule - July 15, 2019.docx

WARNING: This email originated from outside of PPGOH's email system. DO NOT click links
or open attachments unless you recognize the sender.

Good afternoon,
We are looking forward to the next few days together. I am hoping to have the opportunity to meet most of you
throughout the course of the meeting and hear firsthand about the excellent services you are providing to the clients in
your project areas.
We are aware that many of you have been frustrated with the lack of guidance given to you regarding the 2019 Title X
Final Rule that was posted earlier this year. The timing of the national grantee meeting will allow us to provide direction
to you as well as hopefully answer your questions face to face rather than over the phone or on a webinar.
Attached please find the statement approved by HHS today. This will be explained in more detail during the national
grantee meeting. We look forward to working with you to continue to provide quality family planning services to those
clients who need it.
Sincerely,
Diane Foley MD, FAAP
Deputy Assistant Secretary
Office of Population Affairs
Office of the Assistant Secretary for Health/HHS
Phone: 240-453-2826 (office-direct)

(OPA

1
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Compliance With Statutory Program Integrity Requirements
Earlier this year, district courts in California, Maryland, Oregon, and Washington issued
preliminary injunctions preventing the U.S. Department of Health and Human Services
(HHS) from enforcing the March 2019 Final Rule, titled Compliance With Statutory
Program Integrity Requirements. Among other things, the Final Rule ensures statutory
compliance with Section I 008 of Title X, which states, "None of the funds appropriated
under this title shall be used in programs where abortion is a method of family
planning."
Motions panels in the Fourth and Ninth Circnit stayed the injunctions, but plaintiffs in the
Ninth Circuit cases filed motions for an administrative stay of the Ninth Circuifs stay
order. On July 11, 2019, an en bane panel of the Ninth Circuit denied those requests for
an administrative stay and made clear that the order staying the injunctions remained in
effect. By denying those motions, the en bane Ninth Circuit-along with the Fourth
Circuit and a federal district court in Maine that recently denied another motion for a
preliminary injunction-has made clear that HHS may begin enforcing the Final Rule.
Consistent with those rulings, HHS shall now require compliance with the Final Rule.
As set forth in the Final Rule, compliance with the physical-separation requirements in
the Final Rule is required by March 4, 2020, and the Rule's grant-application criteria will
apply to the next competitive- or continuation-award applications due after July 2,
2019. The Final Rule established that compliance with the financial-separation
requirements, and ce11ain reporting, assurance, and provision-of-service requirements,
was required by July 2, 2019. All other requirements were set to take effect on May 3,
2019, but the prior preliminary injunctions, including two nationwide injunctions,
prevented HHS from enforcing those provisions.
Compliance with the requirements of the Final Rule, except for the physical-separation
requirements, is therefore required as of Monday, July 15, 2019.

(45 of 71)
Case: 19-35386, 07/25/2019, ID: 11376562, DktEntry: 125-2, Page 6 of 32

EXHIBIT 2
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Williams, Lillian
Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Wednesday, July 17, 2019 1:54 PM
OS - OPHS OPA

From:
Sent:
To:

WARNING: This email originated from outside of PPGOH's email system. DO NOT click links
or open attachments unless you recognize the sender.

Good afternoon,
In order to provide assurance to Title X grantees, their board of directors, and their sub-recipients, please be advised that

the Office of Population Affairs is committed to working with grantees to help them comply with the
requirements of the new final rule. We will provide direction and guidance to grantees during the conference
this week. We will also continue to work closely with our grantees to implement the Title X program,
consistent with the new rule.
Diane Foley MD, FAAP
Deputy Assistant Secretary
Office of Population Affairs
Office of the Assistant Secretary for Health/HHS
Phone: 240-453-2826 (office-direct)
202-868-9400 (cell)
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Williams, Lillian
From:

Sent:
To:

Subject:
Attachments:

Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Saturday, July 20, 2019 9:35 PM
OS - OPHS OPA; OS - OPHS OAH; Witt, Jacki; Reesa Webb
Guidance for grantees re: compliance with Title X regulation
Guidance for Title X Grantees - Final.docx; Expected Compliance with 2019 Title X New
Rule - July 15, 2019.docx; Fact Sheet for Title X regulation.docx

WARNING: This email originated from outside of PPGOH's email system. DO NOT click links
or open attachments unless you recognize the sender.

Good evening,
It was good to meet and talk with so many of you at the conference this week. We trust your travel home was
uneventful. As promised, please find attached the guidance for next steps in compliance with the new regulation as well
as the announcement that was sent out on Monday. We have also attached a fact sheet that will answer many of the
questions that were addressed this week. We are working on answers to the questions that were unanswered and
further guidance will be forthcoming.
As always, OPA is committed to working with all of our grantees to come into compliance with the new regulations. The
FPNTC website will have the documents available to help with this process and we are available to help you
communicate these changes with your subrecipients. Please let us know how we can further assist you with this
process.

Diane Foley MD, FAAP
Deputy Assistant Secretary
Office of Population Affairs
Office of the Assistant Secretary for Health/HHS
Phone: 240-453-2826 (office-direct)
202-868-9400 (cell)

1
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Grantee Guidance - Documenting Compliance with the 2019 Title X Final Rule Compliance with
Statutory Program Integrity Requirements

As stated earlier this week ( attached), compliance with the 2019 Final Rule, except for the physical separation
requirement, was required as of July 15, 2019.
In the past, the U.S. Department of Health and Human Services, Office of Population Affairs (OPA), has
exercised enforcement discretion in appropriate circumstances. Given the circumstances surrounding the
implementation of the Final Rule, OP A does not intend to bring enforcement actions against Title X recipients
that are making, and continue to make, good-faith efforts to comply with the Final Rule. OPA is committed to
working with grantees to assist them in coming into compliance with the requirements of the Final Rule.

As part of those good-faith efforts, OPA expects the following:
1. Assurance and Action Plan Documenting Steps to Come Into Compliance - Due by August 19, 2019

•

A written assurance stating that the project does not provide abortion and does not include abortion as a
method of family planning.

•

An action plan describing the steps that they will take to come into compliance with all aspects of the
Final Rule.

•

The action plan must be submitted as a Grant Note in Grantsolutions, and an email must be sent to the
Project Officer indicating that the plan has been submitted.

•

The expectation is that grantees will begin to implement the actions stated in their action plans
immediately.

•

If there are any questions or concerns about a grantee's action plan, the OPA project officer will notify
the grantee within 2 weeks.

2. Statement and Supporting Evidence with Compliance Requirements - Due by September 18, 2019
•

A written statement, signed by the Project Director and Authorized Official stating that the grant project
is in compliance with the 2019 Title X Final Rule, except for the physical separation requirements.

•

For each requirement, the grantee must (1) describe the steps that were taken to ensure that the grant
project is in compliance and (2) provide any relevant documentation needed for OPA to verify
compliance (e.g., copies of revised policies, plan for monitoring subrecipients, staff training plan).

•

The written statement and any supporting documentation must be submitted as a Grant Note in
Grantsolutions. An email must be sent to the Project Officer indicating that the statement and supporting
documentation have been submitted.

1
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3. Statement and Supporting Evidence for Physical Separation between Title X Services and Abortion
Services - Due by March 4, 2020
•

A written statement, signed by the Program Director and Authorized Official, stating that the grant
project is in compliance with the requirement for physical separation between Title X services and
abortion services as stated in the 2019 Title X Final Rule.

•

For the requirement for physical separation between Title X services and abortion services, the grantee
must (I) describe the steps that were taken to ensure that the grant project is in compliance and (2)
provide any relevant documentation needed for OPA to verify compliance (e.g., copies of revised
policies, plan for monitoring subrecipients, staff training plan).

•

The written statement and any supporting documentation must be submitted as a Grant Note in
Grantsolutions. An email must be sent to the Project Officer indicating that the statement and
supporting documentation have been submitted.

If the grantee believes that it cannot meet the deadlines listed above, it must submit a request for an extension as
a Grant Note in Grantsolutions, along with an explanation or documentation of the need for the extension. The
compliance deadline may be extended only if such extension is necessary to promote the orderly and effective
implementation of the Title X project and the Final Rule. An email must be sent to the Project Officer
indicating that the request has been submitted.

2
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Compliance With Statutory Program Integrity Requirements
Earlier this year, district courts in California, Maryland, Oregon, and Washington issued
preliminary injunctions preventing the U.S. Department of Health and Human Services
(HHS) from enforcing the March 2019 Final Rule, titled Compliance With Statutory
Program Integrity Requirements. Among other things, the Final Rule ensures statutory
compliance with Section 1008 of Title X, which states, "None of the funds appropriated
under this title shall be used in programs where abortion is a method of family
planning."
Motions panels in the Fourth and Ninth Circuit stayed the injunctions, but plaintiffs in the
Ninth Circuit cases filed motions for an administrative stay of the Ninth Circuit's stay
order. On July 1 I, 2019, an en bane panel of the Ninth Circuit denied those requests for
an administrative stay and made clear that the order staying the injunctions remained in
effect. By denying those motions, the en bane Ninth Circuit-along with the Fourth
Circuit and a federal district court in Maine that recently denied another motion for a
preliminary injunction-has made clear that HHS may begin enforcing the Final Rule.
Consistent with those rulings, HHS shall now require compliance with the Final Rule.
As set forth in the Final Rule, compliance with the physical-separation requirements in
the Final Rule is required by March 4, 2020, and the Rule's grant-application criteria will
apply to the next competitive- or continuation-award applications due after July 2,
2019. The Final Rule established that compliance with the financial-separation
requirements, and certain reporting, assurance, and provision-of-service requirements,
was required by July 2, 2019. All other requirements were set to take effect on May 3,
2019, but the prior preliminary injunctions, including two nationwide injunctions,
prevented HHS from enforcing those provisions.
Compliance with the requirements of the Final Rule, except for the physical-separation
requirements, is therefore required as of Monday, July 15, 2019.
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Fact Sheet: Final Title X Rule Detailing Family Planning Grant Program

Earlier this year, the Department of Health and Human Services issued a final rule
to revise the regulations governing the Title X family planning program. This
week, the Office of Population Affairs informed the Title X grantees that
compliance with the requirements of the Final Rule, except for the physical
separation requirements, was required as of Monday, July 15, 2019.

Background

Title Xis the only federal program dedicated solely to the provision of family
planning and related preventive services tailored to individual needs, with priority
given to those from low income families. Established in 1970, the program
provides funding "to assist in the establishment and operation of voluntary family
planning projects which shall offer a broad range of acceptable and effective
family planning methods and services (including natural family planning methods,
infertility services, and services for adolescents)." 1
Pursuant to Congressional mandate, family participation is to be encouraged,
particularly in services involving adolescents. And, from the start, Congress was
clear that Title X funds cannot be used to support abortion.

2

The Title X program serves approximately 4 million clients every year. This final
rule ensures that grants and contracts awarded under this program fully comply
with the statutory program integrity requirements, thereby fulfilling the purpose
of Title X, so that more women and men can receive services that help them
consider and achieve both their short-term and long-term family planning needs.
Summary of Final Rule
1

PHS Act§ lOOl(a), 42 U.S.C. § 300(a).
'"None of the funds appropriated under this title shall be used in programs where abortion is a method of family
planning." PHS Act § 1008, 42 U.S.C. § 300a-6.
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The regulations governing the Title X program have not been substantially
updated since 2000. Since then, the need to clarify and ensure compliance with
the statutory intent of the program has only increased. The major provisions of
the 2019 Title X regulation are summarized below.
Ensures program integrity, consistent with statutory purpose.
•

Prohibits the use of Title X funds to perform, promote, refer for, or
support abortion as a method of family planning.

•

Permits, but no longer requires, nondirective pregnancy counseling,
including nondirective counseling on abortion.

•

Provides for clear financial and physical separation between Title X and
non-Title X activities, reducing any confusion on the part of Title X clinics
and the public about permissible Title X activities between the two.

•

Improves transparency by requiring grantees to describe subrecipients
and referral partnerships, demonstrating a seamless continuum of care.

•

Increases accountability, ensuring that grant recipients and their
subrecipients understand permissible and impermissible activities under
the Title X program.

•

Overall, ensures the program is consistent with the underlying statute.

Summary: Of particular significance, the 2019 regulation focuses on
compliance with the underlying Title X statute. In addition, it provides
clarity between permissible Title X activities and impermissible ones by
requiring clear financial and physical separation for Title X funded programs
from programs and facilities where abortion is a method of family planning.
Protects the patient/healthcare provider relationship.
•

Removes the requirement for abortion referral, replacing it with a
prohibition on referral for abortion as a method of family planning.

•

Permits, but no longer requires, nondirective pregnancy counseling,
including on abortion. It is not a "gag rule". Health professionals are
free to provide non-directive pregnancy counseling, including counseling
on abortion.
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•

Requires referrals for those conditions deemed medically necessary.

•

Ensures conscience protections for Title X health providers by
eliminating the requirement for providers to counsel on and refer for
abortion.

Summary: The 2019 regulation places a high priority on preserving the
patient/healthcare provider relationship, in order to promote optimal
health for every Title X patient. As such, it requires medically necessary
referrals, such as referrals for prenatal care. To preserve open
communication between the patient and the healthcare provider, the
regulation permits, but no longer requires, nondirective pregnancy
counseling, including nondirective counseling on abortion. Consistent with
the statutory requirement that no funds may be expended where abortion
is a method of family planning, this regulation no longer requires, and
affirmatively prohibits, referral for abortion as a method of family planning.
Protects women and children from victimization
•

Ensures compliance with state reporting laws and consistency of care for
women who visit Title X clinics and are victims of sexual abuse, intimate
partner violence, incest, or human trafficking.

•

Ensures that children who visit Title X clinics and are victims of rape,
incest, child abuse, child molestation, or human trafficking are protected
under the law.

•

Requires that minors be counseled on how to resist coercion to engage
in sexual activity.

Summary: This final rule includes a stronger focus on protecting women
and children from being victimized by child abuse, child molestation, sexual
abuse, rape, incest, intimate partner violence, and trafficking. The
regulation requires all Title X clinics to provide annual training for staff and
to have a site-specific protocol in place to report crime and protect victims.
Boosts meaningful family communication, especially in adolescent family planning
•

Meaningfully encourages parent/child communication in family planning
decisions, and requires documentation of such encouragement.
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Summary: Almost 1 in 5 Title X clients are adolescents. This final rule
requires clinics to meaningfully encourage parent/child communication. As
required by law, Title X clinics must encourage family participation in family
planning decision-making, particularly a minor's decision to seek family
planning services. As part of counseling of minors, they should provide
practical ways to begin - and maintain - such communication.
Expands coverage, partnerships and innovation
•
•
•

Focuses on innovative approaches to expand Title X services to unserved
and underserved areas.
Targets sparsely populated areas historically without Title X services.
Improves Title X services by encouraging diverse and non-traditional
Title X partners.

•

Prioritizes innovation, partnerships and expansion of the number served
by changes in selection criteria for grant proposals.

•

Permits those unable to obtain employer-sponsored insurance coverage
for certain contraceptive services due to their employer's religious
beliefs or moral conviction to be considered for Title X services.

Summary: The final rule adds provisions that are designed to increase the
number of patients served within the Title X program by placing special
focus on reaching more unserved or underserved areas, by increasing
innovation within the program, expanding diversity of grantees and
partners, and clarifying the flexibility that program directors have to
provide services to those in need of family planning services.

Returns Title X flexibility to states and other grantees
•

Restores States' ability to prioritize funding according to the needs of
the populations.

•

Formally revokes the 2016 rule, which put unnecessary restrictions on
states and other grantees and which had been rendered void by a joint
resolution of disapproval passed by Congress under the Congressional
Review Act and signed by the President.
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Summary: The final rule officially revokes a 2016 Title X regulation that
limited the ability of States and other Title X grantees to exercise flexibility
in choosing their subrecipients. This frees grantees to select clinical
providers that meet the Title X needs of their patients, consistent with local
needs and sensibilities, and within the statutory and regulatory guidelines.
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July 24, 2019
David Johnson
Office of Population Affairs, DHHS
1101 Wootton Parkway, Suite 700
Rockville, MD 20852
Re: Grant # FPHPA006476
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As
you know, this guidance followed a July 15 email from Dr. Foley, announcing that although the
2019 Final Rule became enforceable on July 15, additional guidance would be forthcoming
during the July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr.
Foley stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood Association of Utah has participated in the Title X program
since 1973, and has been the only Title X grantee in Utah since 1983, providing services to more
than 39,000 family planning clients throughout the state. It was our intention to continue to
participate in this program that is critical to the patients we serve and our mission to provide
comprehensive sexual and reproductive health care to low-income individuals. Unfortunately,
the new rule would make it impossible to provide comprehensive care and information to our
patients consistent with medical ethics and our evidence-based standards of care. For that and
other reasons, the new rule is the subject of several federal court challenges, including one filed
in Oregon by Planned Parenthood Federation of America on behalf of all Planned Parenthood
affiliates. While the Ninth Circuit Court of Appeals has to date allowed the rule to be enforced,
at least temporarily, Planned Parenthood and others continue to pursue judicial relief that would
allow our continued participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood Association of Utah paused operation of its Title X project on July 15
and has not drawn down or used Title X funds attributable to any services provided since that
date, while we awaited the promised additional compliance guidance from the Office of
Population Affairs or a ruling from the court. In the interim, we have continued to serve patients
during this period of uncertainty by using emergency non-federal funds with priority for services
to low-income individuals.

Planned Parenthood Association of Utah
654 South 900 East, Salt Lake City, Utah 84102
(801) 532-1586 ~ f (801) 532-5748
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Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.

Karrie Galloway
President/CEO
Planned Parenthood Association of Utah
CC: Diane Foley, MD, FAAP
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July 24, 2019
Re: Grant FPHPA006454
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood Minnesota, North Dakota, South Dakota (“PPMNS”) has
participated in the Title X program as a direct grantee since 1971, providing a wide range of
services, including family-planning services, pre-conception planning, breast and cervical
cancer examinations, testing and treatment for STIs, and relationship, parenting, and sex
education programs. It was our intention to continue to participate in this program that is critical
to the patients we serve and our mission to provide comprehensive sexual and reproductive
health care to low-income individuals. Unfortunately, the new rule would make it impossible to
provide comprehensive care and information to our patients consistent with medical ethics and
our evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, PPMNS paused operation of its Title X project on July 15 and has not drawn down or used
Title X funds attributable to any services provided since that date, while we awaited the
promised additional compliance guidance from the Office of Population Affairs or a ruling from
the court. In the interim, we have continued to serve patients during this period of uncertainty by
using emergency non-federal funds with priority for services to low-income individuals.
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Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.
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David M. Johnson, MPH
Operations and Management Officer
Office of Population Affairs
240.453.2841
202.304.3544 - mobile
David.Johnson@hhs.gov
July 24, 2019
Re: Grant # FPHPA006436-01-00
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood of Northern New England has participated in the Title X
program since for over 15 years, providing services to decreased rates of unintended
pregnancy, and serve to prevent, diagnose, and optimize patient health in New Hampshire .
It was our intention to continue to participate in this program that is critical to the patients we
serve and our mission to provide comprehensive sexual and reproductive health care to lowincome individuals. Unfortunately, the new rule would make it impossible to provide
comprehensive care and information to our patients consistent with medical ethics and our
evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood of Northern New England paused operation of its Title X project on July
15 and has not drawn down or used Title X funds attributable to any services provided since
that date, while we awaited the promised additional compliance guidance from the Office of
Population Affairs or a ruling from the court. In the interim, we have continued to serve patients
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during this period of uncertainty by using emergency non-federal funds with priority for services
to low-income individuals.
Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.

Yvonne Lockerby
VP of Centralized Operations
Planned Parenthood of Northern New England
784 Hercules Dr., Suite 110 | Colchester, VT 05446
O: 802-448-9775 | C: 802-233-6585
www.ppnne.org | Yvonne.lockerby@ppnne.org

cc: Diane.Foley@hhs.gov
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July 24, 2019
Re: FPHPA 006446-01-00
FPHPA 006450-01-00
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood of the Great Northwest and the Hawaiian Islands has
participated in the Title X program in Alaska and Idaho for decades, both as direct grantees and
subrecipients, providing services to more than 7,000 patients each year in both states
combined. It was our intention to continue to participate in this program that is critical to the
patients we serve and our mission to provide comprehensive sexual and reproductive health
care to low-income individuals. Unfortunately, the new rule would make it impossible to provide
comprehensive care and information to our patients consistent with medical ethics and our
evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
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In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood of the Great Northwest and the Hawaiian Islands paused operation of
its Title X project on July 15 and has not drawn down or used Title X funds attributable to any
services provided since that date, while we awaited the promised additional compliance
guidance from the Office of Population Affairs or a ruling from the court. In the interim, we have
continued to serve patients during this period of uncertainty by using emergency non-federal
funds with priority for services to low-income individuals.
Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds for services provided on or after July 15 while we await further relief and clarity from the
courts.
Thank you for your consideration.
Sincerely,

Christine Charbonneau

