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February 21, 2019 

The Honorable Alexander Acosta  

Secretary of Labor 

200 Constitution Ave. NW 

Washington, DC 20210 

executivesecretariat@dol.gov 

Dear Mr. Secretary: 

We, the undersigned Attorneys General of Louisiana, Arkansas, Georgia, Indiana, 

Nebraska, S. Carolina, and Texas, have recently become aware of a request for an 

Advisory Opinion (“AO”) made to the Department of Labor (“DOL”) on behalf of LP 

Management Services, L.L.C.  

We are interested in this request and encourage the DOL to respond as soon as 

possible. The AO sought by LP Management Services provides an alternative for 

expanded access to ERISA plans. We support the intent behind the request and find 

its legal arguments well-reasoned and thorough, but interpretation and enforcement 

of ERISA falls under the exclusive authority of the DOL Guidance from DOL would, 

nevertheless, provide much needed direction to states assessing applicability of their 

own insurance regulations in similar circumstances. States would retain meaningful 

regulatory oversight, because so long as the McCarran Ferguson Act of 1945 remains 

law, states will have primary authority over insurance business conducted within 

their borders. We do not seek or support repeal of McCarran Ferguson, inasmuch as 

ERISA-subject plans have worked well alongside it for more than forty years. 

We have a strong interest in the DOL’s response to the AO request for three principal 

reasons: 

● More than fifteen million Americans who are self-employed or work for small 

businesses and earn too much to qualify for Patient Protection and Affordable 

Care Act (“ACA,” or “Obamacare”) subsidies are currently uninsured or under-

insured due to the unavailability of affordable coverage. The considerable efforts 

by the Administration to bring relief to these people have thus far been of limited 

effect, primarily due to the actions of obstructionist states. 



● An AO confirming the validity of the structure described in the request would 

add much-needed health coverage options for these hard-working Americans, and 

would not negatively impact anyone. No plan offered in reliance on the proposed 

AO could discriminate against people with pre-existing conditions or fail to offer 

dependent coverage through age 26. Although some (likely including the plaintiffs 

in the anti-AHP suit) will claim that anything which provides an alternative to 

ACA is a threat to those people who have benefitted from it, we strongly disagree. 

Younger, healthier people who pay for their own health coverage cannot be “lured 

away” from ACA because they have already left -- by the millions. And people 

whose combination of health and economic status make them ACA “winners” will 

continue to enjoy its protections and subsidies, unless and until Congress passes 

an alternative.  

● Because the demand for affordable health coverage is so acute, many non-ACA 

“solutions” have already appeared in the nationwide marketplace. We put 

“solutions” in quotes, because we believe many of these alternatives are ill-

conceived, underfunded, and in some cases constitute outright consumer fraud. 

The bulk of LP Management’s AO request is not spent asking the DOL to relax its 

regulatory authority. To the contrary, asks the DOL to establish solvency and 

fiduciary requirements where none currently exist for ERISA-subject plans and 

makes specific recommendations for these protections. With such specific 

requirements in place, the DOL and state Departments of Insurance could focus 

their resources on needed enforcement actions against ill-funded plans and bad 

actors. Safe harbor guidelines for solvency and fiduciary requirements will also 

encourage more reputable and financially-stable companies to enter the expanded 

ERISA market - which will in turn increase competition and choice, and drive 

down costs. 

We believe a timely and favorable response to the AO request could provide a valuable 

and much-needed alternative for those citizens adversely impacted by the ACA. While 

providing government-paid health care to certain citizens, Obamacare stripped away 

coverage from many millions of working Americans who formerly paid for their own 

health insurance but can no longer afford it due to ACA-driven premium increases in 

excess of 200%. We attach for your reference a recent opinion column written by 

former New York Lieutenant Governor Betsy McCaughey, which concisely 

articulates this dilemma as well as the hurdles faced by those of us who are trying to 

do something about it.  

In the absence of legislative solutions to this crisis, various other measures have 

become necessary. Ours are among the twenty states that joined as plaintiffs in 

Texas, et al. v. United States, et al., and we were very gratified by the recent ruling 

by District Judge Reed O’Connor in the Northern District of Texas finding that ACA 

is unconstitutional. It is our hope and expectation that this decision will be upheld.  

Congress will thus be compelled to find a solution which, while preserving some of 

the positive aspects of ACA (including protections for people with pre-existing 



medical conditions), will once again allow self-employed middle-class Americans to 

access quality, affordable health coverage.  

But Judge O’Connor’s ruling has been appealed, and appeals take time. It could take 

years for the case to run its course. For this reasons and others, we find it unlikely 

that a constructive and successful ACA replacement process can take place in 

Congress sooner than 2021. We must therefore continue to search for interim 

solutions. 

We strongly supported the October 2017 Presidential Executive Order Promoting 

Healthcare Choice and Competition Across the United States and the regulatory 

actions that followed. We were particularly encouraged by the DOL’s Rule expanding 

access to Association Health Plans (AHPs) because ERISA-subject plans are proven 

solutions that have largely spared more than 160 million Americans from the 

negative impacts of ACA. But we were disappointed when twelve of our fellow 

Attorneys General sued the DOL seeking to block the AHP Rule, despite the great 

deference shown in it to the individual states as to how - and whether - they may 

allow AHP expansion in each of their jurisdictions. It is apparently not enough for 

these states to block AHP expansion within their own borders; they seek to prevent 

all other states, including ours, from accessing solutions to a problem that no one can 

deny exists. 

Based upon the questions and comments from Judge Bates at the January 24 

hearing, along with the determination of the plaintiffs to accept nothing less than 

complete rescission of AHP expansion, it appears likely that the DOL will be forced 

to continue defending the Rule for some time. Our states include those that filed an 

amicus brief in support of the DOL, and we will encourage additional Attorneys 

General to join us in subsequent actions. 

Thank you for your consideration.  

Respectfully yours, 

 

 
Jeff Landry 

Louisiana Attorney General  

 

 
Leslie Rutledge 

Arkansas Attorney General 

 
Chris Carr 

Georgia Attorney General 

 
Curtis T. Hill, Jr. 

Indiana Attorney General 



 

 

 
Doug Peterson 

Nebraska Attorney General 

 

 
Alan Wilson 

South Carolina Attorney General 

 

 

 

 
Ken Paxton 

Texas Attorney General 

 

 

 

 

 

 

 

Attachments:  

● LP Management Services LLC Advisory Opinion Request, 1/15/2019 

● Betsy McCaughey, “Democrats Are Waging War Against Affordable Health 

Insurance,” 12/18/2018 New York Post 


