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I, Alan E. Schoenfeld, pursuant to 28 U.S.C. § 1746, declare as follows:
1.

I am a partner at Wilmer Cutler Pickering Hale and Dorr LLP, counsel to

Plaintiffs-Appellees Planned Parenthood Federation of America, Inc., Planned Parenthood of
Southwestern Oregon, Planned Parenthood Columbia Willamette, Thomas N. Ewing, M.D., and
Michele P. Megregian, C.N.M., in the above captioned case. I have personal knowledge of the
facts set forth below.
2.

I submit this declaration in support of Plaintiffs’ Opposition to Defendants’

Motion for Stay of Proceedings Pending Appeal of this Court’s Preliminary Injunction.
3.

Attached as Exhibit 1 is a true and correct copy of an e-mail titled “2019 Title X

Final Rule,” and its attachment, from defendant Diane Foley MD, FAAP, Deputy Assistant
Secretary for the Office of Population Affairs of the Department of Health and Human Services,
dated July 15, 2019.
4.

Attached as Exhibit 2 is a true and correct copy of an e-mail titled “Guidance for

grantees re: compliance with Title X regulation,” and its attachments, from defendant Diane
Foley MD, FAAP, Deputy Assistant Secretary for the Office of Population Affairs of the
Department of Health and Human Services, dated July 20, 2019.
5.

Attached as Exhibit 3 are true and correct copies of seven letters from Planned

Parenthood direct Title X grantees to David Johnson, the Operations and Management Officer
for the Office of Population Affairs, all dated July 24, 2019.
I declare under penalty of perjury that the foregoing is true and correct. Executed on
August 2, 2019.
/s/ Alan E. Schoenfeld
ALAN E. SCHOENFELD
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Williams, Lillian
From:

Sent:
To:

Subject:
Attachments:

Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Monday, July 15, 2019 6:05 PM
OS OPHS OPA (OPHS)
2019 Title X Final Rule
Expected Compliance with 2019 Title X New Rule - July 15, 2019.docx

WARNING: This email originated from outside of PPGOH's email system. DO NOT click links
or open attachments unless you recognize the sender.

Good afternoon,
We are looking forward to the next few days together. I am hoping to have the opportunity to meet most of you
throughout the course of the meeting and hear firsthand about the excellent services you are providing to the clients in
your project areas.
We are aware that many of you have been frustrated with the lack of guidance given to you regarding the 2019 Title X
Final Rule that was posted earlier this year. The timing of the national grantee meeting will allow us to provide direction
to you as well as hopefully answer your questions face to face rather than over the phone or on a webinar.
Attached please find the statement approved by HHS today. This will be explained in more detail during the national
grantee meeting. We look forward to working with you to continue to provide quality family planning services to those
clients who need it.
Sincerely,
Diane Foley MD, FAAP
Deputy Assistant Secretary
Office of Population Affairs
Office of the Assistant Secretary for Health/HHS
Phone: 240-453-2826 (office-direct)

(OPA
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Compliance With Statutory Program Integrity Requirements
Earlier this year, district courts in California, Maryland, Oregon, and Washington issued
preliminary injunctions preventing the U.S. Department of Health and Human Services
(HHS) from enforcing the March 2019 Final Rule, titled Compliance With Statutory
Program Integrity Requirements. Among other things, the Final Rule ensures statutory
compliance with Section I 008 of Title X, which states, "None of the funds appropriated
under this title shall be used in programs where abortion is a method of family
planning."
Motions panels in the Fourth and Ninth Circnit stayed the injunctions, but plaintiffs in the
Ninth Circuit cases filed motions for an administrative stay of the Ninth Circuifs stay
order. On July 11, 2019, an en bane panel of the Ninth Circuit denied those requests for
an administrative stay and made clear that the order staying the injunctions remained in
effect. By denying those motions, the en bane Ninth Circuit-along with the Fourth
Circuit and a federal district court in Maine that recently denied another motion for a
preliminary injunction-has made clear that HHS may begin enforcing the Final Rule.
Consistent with those rulings, HHS shall now require compliance with the Final Rule.
As set forth in the Final Rule, compliance with the physical-separation requirements in
the Final Rule is required by March 4, 2020, and the Rule's grant-application criteria will
apply to the next competitive- or continuation-award applications due after July 2,
2019. The Final Rule established that compliance with the financial-separation
requirements, and ce11ain reporting, assurance, and provision-of-service requirements,
was required by July 2, 2019. All other requirements were set to take effect on May 3,
2019, but the prior preliminary injunctions, including two nationwide injunctions,
prevented HHS from enforcing those provisions.
Compliance with the requirements of the Final Rule, except for the physical-separation
requirements, is therefore required as of Monday, July 15, 2019.
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Williams, Lillian
From:

Sent:
To:

Subject:
Attachments:

Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Saturday, July 20, 2019 9:35 PM
OS - OPHS OPA; OS - OPHS OAH; Witt, Jacki; Reesa Webb
Guidance for grantees re: compliance with Title X regulation
Guidance for Title X Grantees - Final.docx; Expected Compliance with 2019 Title X New
Rule - July 15, 2019.docx; Fact Sheet for Title X regulation.docx

WARNING: This email originated from outside of PPGOH's email system. DO NOT click links
or open attachments unless you recognize the sender.

Good evening,
It was good to meet and talk with so many of you at the conference this week. We trust your travel home was
uneventful. As promised, please find attached the guidance for next steps in compliance with the new regulation as well
as the announcement that was sent out on Monday. We have also attached a fact sheet that will answer many of the
questions that were addressed this week. We are working on answers to the questions that were unanswered and
further guidance will be forthcoming.
As always, OPA is committed to working with all of our grantees to come into compliance with the new regulations. The
FPNTC website will have the documents available to help with this process and we are available to help you
communicate these changes with your subrecipients. Please let us know how we can further assist you with this
process.

Diane Foley MD, FAAP
Deputy Assistant Secretary
Office of Population Affairs
Office of the Assistant Secretary for Health/HHS
Phone: 240-453-2826 (office-direct)
202-868-9400 (cell)
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Grantee Guidance - Documenting Compliance with the 2019 Title X Final Rule Compliance with
Statutory Program Integrity Requirements

As stated earlier this week ( attached), compliance with the 2019 Final Rule, except for the physical separation
requirement, was required as of July 15, 2019.
In the past, the U.S. Department of Health and Human Services, Office of Population Affairs (OPA), has
exercised enforcement discretion in appropriate circumstances. Given the circumstances surrounding the
implementation of the Final Rule, OP A does not intend to bring enforcement actions against Title X recipients
that are making, and continue to make, good-faith efforts to comply with the Final Rule. OPA is committed to
working with grantees to assist them in coming into compliance with the requirements of the Final Rule.

As part of those good-faith efforts, OPA expects the following:
1. Assurance and Action Plan Documenting Steps to Come Into Compliance - Due by August 19, 2019

•

A written assurance stating that the project does not provide abortion and does not include abortion as a
method of family planning.

•

An action plan describing the steps that they will take to come into compliance with all aspects of the
Final Rule.

•

The action plan must be submitted as a Grant Note in Grantsolutions, and an email must be sent to the
Project Officer indicating that the plan has been submitted.

•

The expectation is that grantees will begin to implement the actions stated in their action plans
immediately.

•

If there are any questions or concerns about a grantee's action plan, the OPA project officer will notify
the grantee within 2 weeks.

2. Statement and Supporting Evidence with Compliance Requirements - Due by September 18, 2019
•

A written statement, signed by the Project Director and Authorized Official stating that the grant project
is in compliance with the 2019 Title X Final Rule, except for the physical separation requirements.

•

For each requirement, the grantee must (1) describe the steps that were taken to ensure that the grant
project is in compliance and (2) provide any relevant documentation needed for OPA to verify
compliance (e.g., copies of revised policies, plan for monitoring subrecipients, staff training plan).

•

The written statement and any supporting documentation must be submitted as a Grant Note in
Grantsolutions. An email must be sent to the Project Officer indicating that the statement and supporting
documentation have been submitted.

1
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3. Statement and Supporting Evidence for Physical Separation between Title X Services and Abortion
Services - Due by March 4, 2020
•

A written statement, signed by the Program Director and Authorized Official, stating that the grant
project is in compliance with the requirement for physical separation between Title X services and
abortion services as stated in the 2019 Title X Final Rule.

•

For the requirement for physical separation between Title X services and abortion services, the grantee
must (I) describe the steps that were taken to ensure that the grant project is in compliance and (2)
provide any relevant documentation needed for OPA to verify compliance (e.g., copies of revised
policies, plan for monitoring subrecipients, staff training plan).

•

The written statement and any supporting documentation must be submitted as a Grant Note in
Grantsolutions. An email must be sent to the Project Officer indicating that the statement and
supporting documentation have been submitted.

If the grantee believes that it cannot meet the deadlines listed above, it must submit a request for an extension as
a Grant Note in Grantsolutions, along with an explanation or documentation of the need for the extension. The
compliance deadline may be extended only if such extension is necessary to promote the orderly and effective
implementation of the Title X project and the Final Rule. An email must be sent to the Project Officer
indicating that the request has been submitted.

2
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Compliance With Statutory Program Integrity Requirements
Earlier this year, district courts in California, Maryland, Oregon, and Washington issued
preliminary injunctions preventing the U.S. Department of Health and Human Services
(HHS) from enforcing the March 2019 Final Rule, titled Compliance With Statutory
Program Integrity Requirements. Among other things, the Final Rule ensures statutory
compliance with Section 1008 of Title X, which states, "None of the funds appropriated
under this title shall be used in programs where abortion is a method of family
planning."
Motions panels in the Fourth and Ninth Circuit stayed the injunctions, but plaintiffs in the
Ninth Circuit cases filed motions for an administrative stay of the Ninth Circuit's stay
order. On July 1 I, 2019, an en bane panel of the Ninth Circuit denied those requests for
an administrative stay and made clear that the order staying the injunctions remained in
effect. By denying those motions, the en bane Ninth Circuit-along with the Fourth
Circuit and a federal district court in Maine that recently denied another motion for a
preliminary injunction-has made clear that HHS may begin enforcing the Final Rule.
Consistent with those rulings, HHS shall now require compliance with the Final Rule.
As set forth in the Final Rule, compliance with the physical-separation requirements in
the Final Rule is required by March 4, 2020, and the Rule's grant-application criteria will
apply to the next competitive- or continuation-award applications due after July 2,
2019. The Final Rule established that compliance with the financial-separation
requirements, and certain reporting, assurance, and provision-of-service requirements,
was required by July 2, 2019. All other requirements were set to take effect on May 3,
2019, but the prior preliminary injunctions, including two nationwide injunctions,
prevented HHS from enforcing those provisions.
Compliance with the requirements of the Final Rule, except for the physical-separation
requirements, is therefore required as of Monday, July 15, 2019.
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Fact Sheet: Final Title X Rule Detailing Family Planning Grant Program

Earlier this year, the Department of Health and Human Services issued a final rule
to revise the regulations governing the Title X family planning program. This
week, the Office of Population Affairs informed the Title X grantees that
compliance with the requirements of the Final Rule, except for the physical
separation requirements, was required as of Monday, July 15, 2019.

Background

Title Xis the only federal program dedicated solely to the provision of family
planning and related preventive services tailored to individual needs, with priority
given to those from low income families. Established in 1970, the program
provides funding "to assist in the establishment and operation of voluntary family
planning projects which shall offer a broad range of acceptable and effective
family planning methods and services (including natural family planning methods,
infertility services, and services for adolescents)." 1
Pursuant to Congressional mandate, family participation is to be encouraged,
particularly in services involving adolescents. And, from the start, Congress was
clear that Title X funds cannot be used to support abortion.

2

The Title X program serves approximately 4 million clients every year. This final
rule ensures that grants and contracts awarded under this program fully comply
with the statutory program integrity requirements, thereby fulfilling the purpose
of Title X, so that more women and men can receive services that help them
consider and achieve both their short-term and long-term family planning needs.
Summary of Final Rule
1

PHS Act§ lOOl(a), 42 U.S.C. § 300(a).
'"None of the funds appropriated under this title shall be used in programs where abortion is a method of family
planning." PHS Act § 1008, 42 U.S.C. § 300a-6.
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The regulations governing the Title X program have not been substantially
updated since 2000. Since then, the need to clarify and ensure compliance with
the statutory intent of the program has only increased. The major provisions of
the 2019 Title X regulation are summarized below.
Ensures program integrity, consistent with statutory purpose.
•

Prohibits the use of Title X funds to perform, promote, refer for, or
support abortion as a method of family planning.

•

Permits, but no longer requires, nondirective pregnancy counseling,
including nondirective counseling on abortion.

•

Provides for clear financial and physical separation between Title X and
non-Title X activities, reducing any confusion on the part of Title X clinics
and the public about permissible Title X activities between the two.

•

Improves transparency by requiring grantees to describe subrecipients
and referral partnerships, demonstrating a seamless continuum of care.

•

Increases accountability, ensuring that grant recipients and their
subrecipients understand permissible and impermissible activities under
the Title X program.

•

Overall, ensures the program is consistent with the underlying statute.

Summary: Of particular significance, the 2019 regulation focuses on
compliance with the underlying Title X statute. In addition, it provides
clarity between permissible Title X activities and impermissible ones by
requiring clear financial and physical separation for Title X funded programs
from programs and facilities where abortion is a method of family planning.
Protects the patient/healthcare provider relationship.
•

Removes the requirement for abortion referral, replacing it with a
prohibition on referral for abortion as a method of family planning.

•

Permits, but no longer requires, nondirective pregnancy counseling,
including on abortion. It is not a "gag rule". Health professionals are
free to provide non-directive pregnancy counseling, including counseling
on abortion.
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•

Requires referrals for those conditions deemed medically necessary.

•

Ensures conscience protections for Title X health providers by
eliminating the requirement for providers to counsel on and refer for
abortion.

Summary: The 2019 regulation places a high priority on preserving the
patient/healthcare provider relationship, in order to promote optimal
health for every Title X patient. As such, it requires medically necessary
referrals, such as referrals for prenatal care. To preserve open
communication between the patient and the healthcare provider, the
regulation permits, but no longer requires, nondirective pregnancy
counseling, including nondirective counseling on abortion. Consistent with
the statutory requirement that no funds may be expended where abortion
is a method of family planning, this regulation no longer requires, and
affirmatively prohibits, referral for abortion as a method of family planning.
Protects women and children from victimization
•

Ensures compliance with state reporting laws and consistency of care for
women who visit Title X clinics and are victims of sexual abuse, intimate
partner violence, incest, or human trafficking.

•

Ensures that children who visit Title X clinics and are victims of rape,
incest, child abuse, child molestation, or human trafficking are protected
under the law.

•

Requires that minors be counseled on how to resist coercion to engage
in sexual activity.

Summary: This final rule includes a stronger focus on protecting women
and children from being victimized by child abuse, child molestation, sexual
abuse, rape, incest, intimate partner violence, and trafficking. The
regulation requires all Title X clinics to provide annual training for staff and
to have a site-specific protocol in place to report crime and protect victims.
Boosts meaningful family communication, especially in adolescent family planning
•

Meaningfully encourages parent/child communication in family planning
decisions, and requires documentation of such encouragement.
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Summary: Almost 1 in 5 Title X clients are adolescents. This final rule
requires clinics to meaningfully encourage parent/child communication. As
required by law, Title X clinics must encourage family participation in family
planning decision-making, particularly a minor's decision to seek family
planning services. As part of counseling of minors, they should provide
practical ways to begin - and maintain - such communication.
Expands coverage, partnerships and innovation
•
•
•

Focuses on innovative approaches to expand Title X services to unserved
and underserved areas.
Targets sparsely populated areas historically without Title X services.
Improves Title X services by encouraging diverse and non-traditional
Title X partners.

•

Prioritizes innovation, partnerships and expansion of the number served
by changes in selection criteria for grant proposals.

•

Permits those unable to obtain employer-sponsored insurance coverage
for certain contraceptive services due to their employer's religious
beliefs or moral conviction to be considered for Title X services.

Summary: The final rule adds provisions that are designed to increase the
number of patients served within the Title X program by placing special
focus on reaching more unserved or underserved areas, by increasing
innovation within the program, expanding diversity of grantees and
partners, and clarifying the flexibility that program directors have to
provide services to those in need of family planning services.

Returns Title X flexibility to states and other grantees
•

Restores States' ability to prioritize funding according to the needs of
the populations.

•

Formally revokes the 2016 rule, which put unnecessary restrictions on
states and other grantees and which had been rendered void by a joint
resolution of disapproval passed by Congress under the Congressional
Review Act and signed by the President.
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Summary: The final rule officially revokes a 2016 Title X regulation that
limited the ability of States and other Title X grantees to exercise flexibility
in choosing their subrecipients. This frees grantees to select clinical
providers that meet the Title X needs of their patients, consistent with local
needs and sensibilities, and within the statutory and regulatory guidelines.
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July 24, 2019
David Johnson
Office of Population Affairs, DHHS
1101 Wootton Parkway, Suite 700
Rockville, MD 20852
Re: Grant # FPHPA006476
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As
you know, this guidance followed a July 15 email from Dr. Foley, announcing that although the
2019 Final Rule became enforceable on July 15, additional guidance would be forthcoming
during the July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr.
Foley stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood Association of Utah has participated in the Title X program
since 1973, and has been the only Title X grantee in Utah since 1983, providing services to more
than 39,000 family planning clients throughout the state. It was our intention to continue to
participate in this program that is critical to the patients we serve and our mission to provide
comprehensive sexual and reproductive health care to low-income individuals. Unfortunately,
the new rule would make it impossible to provide comprehensive care and information to our
patients consistent with medical ethics and our evidence-based standards of care. For that and
other reasons, the new rule is the subject of several federal court challenges, including one filed
in Oregon by Planned Parenthood Federation of America on behalf of all Planned Parenthood
affiliates. While the Ninth Circuit Court of Appeals has to date allowed the rule to be enforced,
at least temporarily, Planned Parenthood and others continue to pursue judicial relief that would
allow our continued participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood Association of Utah paused operation of its Title X project on July 15
and has not drawn down or used Title X funds attributable to any services provided since that
date, while we awaited the promised additional compliance guidance from the Office of
Population Affairs or a ruling from the court. In the interim, we have continued to serve patients
during this period of uncertainty by using emergency non-federal funds with priority for services
to low-income individuals.

Planned Parenthood Association of Utah
654 South 900 East, Salt Lake City, Utah 84102
(801) 532-1586 ~ f (801) 532-5748
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Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.

Karrie Galloway
President/CEO
Planned Parenthood Association of Utah
CC: Diane Foley, MD, FAAP
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July 24, 2019
Re: Grant FPHPA006454
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood Minnesota, North Dakota, South Dakota (“PPMNS”) has
participated in the Title X program as a direct grantee since 1971, providing a wide range of
services, including family-planning services, pre-conception planning, breast and cervical
cancer examinations, testing and treatment for STIs, and relationship, parenting, and sex
education programs. It was our intention to continue to participate in this program that is critical
to the patients we serve and our mission to provide comprehensive sexual and reproductive
health care to low-income individuals. Unfortunately, the new rule would make it impossible to
provide comprehensive care and information to our patients consistent with medical ethics and
our evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, PPMNS paused operation of its Title X project on July 15 and has not drawn down or used
Title X funds attributable to any services provided since that date, while we awaited the
promised additional compliance guidance from the Office of Population Affairs or a ruling from
the court. In the interim, we have continued to serve patients during this period of uncertainty by
using emergency non-federal funds with priority for services to low-income individuals.
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Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.
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David M. Johnson, MPH
Operations and Management Officer
Office of Population Affairs
240.453.2841
202.304.3544 - mobile
David.Johnson@hhs.gov
July 24, 2019
Re: Grant # FPHPA006436-01-00
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood of Northern New England has participated in the Title X
program since for over 15 years, providing services to decreased rates of unintended
pregnancy, and serve to prevent, diagnose, and optimize patient health in New Hampshire .
It was our intention to continue to participate in this program that is critical to the patients we
serve and our mission to provide comprehensive sexual and reproductive health care to lowincome individuals. Unfortunately, the new rule would make it impossible to provide
comprehensive care and information to our patients consistent with medical ethics and our
evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood of Northern New England paused operation of its Title X project on July
15 and has not drawn down or used Title X funds attributable to any services provided since
that date, while we awaited the promised additional compliance guidance from the Office of
Population Affairs or a ruling from the court. In the interim, we have continued to serve patients

Exhibit 3
Page 9 of 14

Case 6:19-cv-00317-MC

Document 182-1

Filed 08/02/19

Page 21 of 25

during this period of uncertainty by using emergency non-federal funds with priority for services
to low-income individuals.
Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds to do so while we await further relief and clarity from the courts.
Thank you for your consideration.

Yvonne Lockerby
VP of Centralized Operations
Planned Parenthood of Northern New England
784 Hercules Dr., Suite 110 | Colchester, VT 05446
O: 802-448-9775 | C: 802-233-6585
www.ppnne.org | Yvonne.lockerby@ppnne.org

cc: Diane.Foley@hhs.gov
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July 24, 2019
Re: FPHPA 006446-01-00
FPHPA 006450-01-00
Dear Mr. Johnson:
I am writing today in response to the information provided by Dr. Foley on the evening of
Saturday, July 20, entitled “Grantee Guidance – Documenting Compliance with the 2019 Title X
Final Rule Compliance with Statutory Program Integrity Requirements” (“July 20 email”). As you
know, this guidance followed a July 15 email from Dr. Foley, announcing that although the 2019
Final Rule became enforceable on July 15, additional guidance would be forthcoming during the
July 15-18 National Grantee meeting (“grantee meeting”). At the grantee meeting, Dr. Foley
stated that she would soon be providing additional written guidance. We presume that the
information provided in Dr. Foley’s July 20 email is the guidance to which she referenced during
the grantee meeting. Further, since her email does not reference any further guidance, we also
presume this is the final guidance that the agency intends to provide. We are, therefore, writing
to update you about our participation in the program.
As you know, Planned Parenthood of the Great Northwest and the Hawaiian Islands has
participated in the Title X program in Alaska and Idaho for decades, both as direct grantees and
subrecipients, providing services to more than 7,000 patients each year in both states
combined. It was our intention to continue to participate in this program that is critical to the
patients we serve and our mission to provide comprehensive sexual and reproductive health
care to low-income individuals. Unfortunately, the new rule would make it impossible to provide
comprehensive care and information to our patients consistent with medical ethics and our
evidence-based standards of care. For that and other reasons, the new rule is the subject of
several federal court challenges, including one filed in Oregon by Planned Parenthood
Federation of America on behalf of all Planned Parenthood affiliates. While the Ninth Circuit
Court of Appeals has to date allowed the rule to be enforced, at least temporarily, Planned
Parenthood and others continue to pursue judicial relief that would allow our continued
participation in the program.
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In light of Dr. Foley’s statement that compliance with the 2019 Final Rule is required as of July
15, Planned Parenthood of the Great Northwest and the Hawaiian Islands paused operation of
its Title X project on July 15 and has not drawn down or used Title X funds attributable to any
services provided since that date, while we awaited the promised additional compliance
guidance from the Office of Population Affairs or a ruling from the court. In the interim, we have
continued to serve patients during this period of uncertainty by using emergency non-federal
funds with priority for services to low-income individuals.
Given that judicial review is ongoing and the status of the 2019 Final Rule could change in the
near future due to the ongoing litigation, I am writing to inquire about submitting a temporary
change in scope under which we would continue to provide patients critical preventive sexual
and reproductive health care services, but at the same time, not draw down or use any Title X
funds for services provided on or after July 15 while we await further relief and clarity from the
courts.
Thank you for your consideration.
Sincerely,

Christine Charbonneau
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