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Plaintiff Local Initiative Health Authority for Los Angeles County, operating and doing
business as L.A. Care Health Plan (“L.A. Care”), respectfully submits this motion for entry of
partial final Judgment pursuant to Rule 54(b) of the Rules of the Court of Federal Claims
(“RCFC”). For the reasons demonstrated below, Plaintiff respectfully requests that the Court
enter final judgment pursuant to RCFC Rule 54(b) in favor of Plaintiff and against the United
States on Plaintiff’s Cost Sharing Reduction (CSR) claims (Counts V and VI) in the amount of
$53,061,170.53 for unpaid CSR damages presently due and owing for 2017, 2018 and January
through June 2019.
INTRODUCTION
More than seven months ago, on February 14, 2019, this Court found the Defendant
liable for failing to make mandatory Cost Sharing Reduction (CSR) payments to L.A. Care in
advance each month. ECF No. 32. Meanwhile, the Centers for Medicare & Medicaid Services
(CMS), though failing to make any CSR payments owed to L.A. Care, has continued to provide
L.A. Care with documentation of the CSR amounts it owes and should have paid to L.A. Care in
advance each month, including for January through June 2019. In May 2019, CMS completed
its annual CSR administrative reconciliation for the prior benefit year, 2018, as well as a
restatement of the 2017 benefit year, confirming in writing the CSR amounts the Government
owes to L.A. Care for those benefit years. No one disputes these amounts.
Despite CMS’s own calculations of the CSR amounts owed to L.A. Care, Defendant
nonetheless continues to try to avoid and delay its mandatory CSR payment obligations
indefinitely. Defendant wrongly contends that this Court cannot finally determine the 2018 and
January through June 2019 unpaid CSR amounts owed to L.A. Care and cannot enter partial
judgment under RCFC 54(b) on L.A. Care’s CSR claims. In attempting to avoid its mandatory
CSR payment obligations in this fashion, Defendant ignores and controverts the CSR statute and

1

Case 1:17-cv-01542-TCW Document 40 Filed 09/24/19 Page 6 of 24

regulations. As this Court held, they plainly provide for advance payment, not payment after
CMS’s administrative CSR reconciliation process a year or more later. And because that process
is administrative, not judicial, it does not affect whether the Court can finally adjudicate the
claims before it. To the contrary, an entry of partial judgment under Rule 54(b) for Plaintiff on
its CSR claims will finally dispose of all of the CSR claims Plaintiff has filed, leaving nothing
more for this Court to do with respect to those claims.
There is also no just reason to delay entry of such judgment. Defendant already has
appealed substantially similar CSR judgments against it and concedes that the decisions on those
pending “identical” appeals “will almost certainly dispose of the key issues that are before this
Court with regard to CSRs.”1 Therefore, Defendant will not face multiple or conflicting appeals
on the same issues. Entry of judgment at this time is also just because Plaintiff cannot recover
pre-judgment interest on the substantial CSR amounts owed and should not be forced to wait
many more months or even years – particularly without accruing any interest - for amounts that
were owed in advance in 2017, 2018 and the first six months of 2019. As Senior Judge Firestone
has explained in entering judgment in similar circumstances, “the lack of prejudgment interest
cannot be ignored.” Conn. Yankee Atomic Power Co. v. United States, 142 Fed. Cl. 87, 91
(2019). The Government should not be permitted to keep L.A. Care “holding the bag” any
longer, and to continue enjoying a lucrative interest-free loan despite having already been held
liable. ECF No. 32 at 22. This Court therefore should enter partial judgment under Rule 54(b)
for Plaintiff on its CSR claims.
STATEMENT OF THE ISSUE PRESENTED
Should the Court enter final judgment pursuant to Rule 54(b) in favor of Plaintiff and
against the United States on Plaintiff’s CSR claims (Counts V and VI) in the amount of

1

See Sept. 6, 2019 Hearing Tr. at 28:1-3
2
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$53,061,170.53 for unpaid CSR damages presently due and owing for 2017, 2018 and January
through June 2019?
PROCEDURAL HISTORY AND UNDISPUTED FACTS
Plaintiff filed its initial Complaint in this matter on October 17, 2017, asserting claims
related to the Government’s failure to make risk corridor payments owed to Plaintiff. Plaintiff
filed an Amended Complaint on February 8, 2018 adding its CSR claims in three counts for the
Government’s violation of the Affordable Care Act (ACA) and implementing regulations (Count
V), breach of implied-in-fact contract (Count VI), and taking without just compensation (Count
VII). The Court stayed Plaintiff’s risk corridors claims on March 5, 2018 pending the appeals of
other risk corridor cases (ECF No. 19), but allowed Plaintiff’s CSR claims to proceed on July 16,
2018 (ECF No. 21). Plaintiff’s risk corridor claims remain stayed at this time while other risk
corridor cases are being heard by the Supreme Court.
In its February 14, 2019 Opinion and Order in this case (ECF No. 32), this Court held the
Government liable for violating the express terms of the ACA, implementing regulations, and an
implied-in-fact contract, which require full CSR payments in advance, and granted Plaintiff’s
motion for partial summary judgment on Counts V and VI of Plaintiff’s Amended Complaint.
The Court dismissed Plaintiff’s alternative takings claim in Count VII.
With leave of Court, Plaintiff filed its Second Amended Complaint on March 29, 2019, to
include additional CSR damages as of the date of the amendment for 2019. The parties filed an
Updated Joint Status Report setting forth their respective positions on resolution of the CSR
claims on August 2, 2019 (ECF No. 36) and the Court heard oral argument at a hearing on
September 6, 2019.
As set forth in the Updated Joint Status Report, as of the end of May 2019, CMS
completed its administrative reconciliation of unpaid CSR amounts calculated for Plaintiff L.A.

3
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Care owed for 2017 and 2018. For 2017 damages owed, the parties stipulated that the unpaid
CSR amounts Defendant owes L.A. Care is $554,424.78.2 For 2018, after the CMS
administrative reconciliation, the Government agrees and does not dispute the amount of unpaid
CSRs owed L.A. Care is $17,244,504.35. CMS confirmed in an email to L.A. Care sent on June
14, 2019 that these were the exact unpaid CSR amounts the Government owes to L.A. Care for
benefit years 2017 and 2018. Declaration on Feven Liu at ¶¶ 3-4, attached hereto as Exhibit A
(“Liu Decl.”); CMS, June 14, 2019 Report for Cost-Sharing Reduction Data Submission for the
2018 Benefit Year and 2017 Benefit Year Restatement, attached as Exhibit 1 to the Liu
Declaration.
With respect to unpaid CSR amounts owed for January through June 2019, based on data
CMS has provided to L.A. Care to date, the Government owes L.A. Care unpaid CSRs in the
amount of $35,262,241.40 through June 2019. Liu Decl. at ¶ 6. Specifically, CMS submits
electronically to L.A. Care preliminary payment reports known as “I820 Files.” Id. at ¶ 5. These
reports show the CSR amounts calculated by CMS for each CSR-eligible member served by L.A.
Care each month. Id. An example of one page for Jan. 2019 is attached as Exhibit 2 to the Liu
Declaration. CMS’s Financial Management Coordination Center sends L.A. Care an email when
the I820 files are available to download via CMS’s electronic file transfer server. Id. at ¶ 6. An
example of one of these CMS emails is attached as Exhibit 3 to the Liu Declaration. Based on
the information provided by CMS in the I820 files, L.A. Care keeps a running total of the unpaid
CSR amounts due each month. Id. at ¶ 6. A copy of a spreadsheet reflecting the total amount of
unpaid CSRs the Government owes L.A. Care for January through June 2019 is attached as
Exhibit 4 to the Liu Declaration. There is no dispute that this total – $35,262,241.40 – is the

2

Although previously the parties did not believe that Plaintiff was due any additional amount of
CSR damages for 2017, after the CMS reconciliation, CMS determined that the Government
owed Plaintiff an additional $554,424.78 in unpaid CSR amounts for 2017.
4
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amount of unpaid advance CSR amounts the Government owes L.A. Care for January through
June 2019. These are the total CSR amounts CMS determined, pursuant to the CSR statute and
regulations, the Government must pay L.A. Care for each of these months in advance for 2019.
Defendant has never suggested it has reason to believe its own agency’s data is inaccurate, let
alone provided any evidence to dispute these unpaid CSR amounts owed for 2018 or 2019.
Instead, Defendant contends these undisputed unpaid CSR amounts owed for 2018 and 2019 are
not “final” and therefore inappropriate for entry judgment under RCFC 54(b).
RULE 54(B) STANDARD
Rule 54(b) provides that “[w]hen an action presents more than one claim for relief . . . or
when multiple parties are involved, the court may direct entry of a final judgment as to one or
more, but fewer than all, claims or parties only if the court expressly determines that there is no
just reason for delay.” RCFC 54(b). Recognizing the increasing complexity of litigation, “[i]n
the interest of sound judicial administration, Congress enacted Rule 54(b) to ‘relax[] the
restrictions upon what should be treated as a judicial unit for the purposes of appellate
jurisdiction.’” W.L. Gore & Assocs. Inc. v. Int'l Med. Prosthetics Research Assocs. Inc., 975
F.2d 858, 861 (Fed. Cir. 1992) (quoting Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 432
(1956)); see also Gelboim v. Bank of Am. Corp., 574 U.S. 405, 135 S. Ct. 897, 902 (2015)
(stating that Rule 54(b) relaxes the former general practice and was adopted “to avoid the
possible injustice” of “delay[ing] judgment o[n] a distinctly separate claim [pending]
adjudication of the entire case” (quoting Report of Advisory Committee on Proposed
Amendments to Rules of Civil Procedure 70 (1946)). “Rule 54(b) authorizes ‘an ultimate
disposition of an individual claim entered in the course of a multiple claims action’ in the
‘interest of sound judicial administration.’” Intergraph Corp. v. Intel Corp., 253 F.3d 695, 699
(Fed. Cir. 2001) (quoting Sears, Roebuck & Co., 351 U.S. at 436-37).

5
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The Supreme Court has explained the two-part test used to determine whether partial
judgment under Rule 54(b) is permitted. Curtiss-Wright Corp. v. General Elec. Co., 446 U.S. 1
(1980). First, the court must “determine that it is dealing with a ‘final judgment,’” in the sense
that there exists a “cognizable claim for relief” that ultimately disposes of “an individual claim
entered in the course of a multiple claims action.” Id. at 7 (quoting Sears, Roebuck & Co., 351
U.S. at 436). There must be an individual or separable claim or party and the court must have
made a ruling on that claim that “‘ends the litigation on the merits and leaves nothing for the
court to do but execute the judgment.’” W.L. Gore, 975 F.2d at 863 (quoting Catlin v. United
States, 324 U.S. 229, 233 (1945)).
Second, the court must find that there is no just reason for delay and “take into account
the judicial administrative interests as well as the equities involved.” Curtiss-Wright Corp., 446
U.S. at 8. “To determine whether there is ‘no just reason for delay,’ courts consider whether the
claims are separable and whether the appellate court would have to decide the same issue more
than once.” CB&I AREVA MOX Servs., LLC v. United States, 141 Fed. Cl. 603, 607 (Fed. Cl.
2019) (Wheeler, J.) (citing W.L. Gore, 975 F.2d at 862); see also Bell BCI Co. v. United States,
91 Fed. Cl. 664, 669 (Fed. Cl. 2010) (Wheeler, J.) (finding no just reason for delay and granting
partial final judgment).
The Federal Circuit recognizes that “[e]ven for claims that arise out of the same
transaction or occurrence, sound case management may warrant entry of partial final
judgment.” Intergraph Corp., 253 F.3d at 699 (quoting Sears, Roebuck & Co., 351 U.S. at 43637). This Court has “substantial discretion in determining when there is no just cause for delay
in entering judgment under Rule 54(b).” Id. (citing Cold Metal Process Co. v. United Eng’g &
Foundry Co., 351 U.S. 445, 452 (1956)); see Curtiss-Wright Corp., 446 U.S. at 10 (trial court’s

6
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assessment of the equities under Rule 54(b) should not be disturbed unless it is “clearly
unreasonable”).
ARGUMENT
This Court already has granted summary judgment for Plaintiff on the Government’s
liability on Plaintiff’s CSR claims. Plaintiff has also provided sufficient, uncontroverted
evidence to establish the unpaid CSR amounts it is owed in damages to a reasonable certainty –
namely the total unpaid advance CSR amounts for 2017, 2018 and January through June 2019, as
calculated by CMS, the accuracy of which the Government has not disputed. Accordingly, to
avoid injustice and in the interest of sound case management, this Court should direct entry of
partial final judgment under Rule 54(b) in the amount of $53,061,170.53. This will be the
Court’s “ultimate disposition” on Plaintiff’s CSR claims for the benefit years in question and
entry of the judgment will fully resolve L.A. Care’s CSR claims against Defendant, leaving
nothing more for this Court to do with respect to Plaintiff’s CSR claims but execute the
judgment. There is no just reason to delay entry of judgment and the equities weigh in favor of
permitting L.A. Care to receive post-judgment interest if the Government chooses to appeal.
I.

L.A. CARE HAS PROVEN ITS DAMAGES TO A REASONABLE CERTAINTY.
Plaintiff has provided uncontroverted proof of its damages for each of the years 2017,

2018 and January through June 20193, based on CMS’s own calculations. While the

3

Though Plaintiff’s Second Amended Complaint pleads damages through the first quarter of
2019, this Court can enter judgment in the amount of unpaid advance CSRs owed to date as of
the end of June 2019. The Court could permit Plaintiff to amend its pleadings under COFC Rule
15(b) to conform to the evidence. If necessary, Plaintiff requests that the Court grant such leave.
Defendant’s arguments regarding damages pled in the Second Amended Complaint elevate form
over substance. L.A. Care is not seeking recovery of future payments – it is only seeking
damages undisputedly already due and owing through June 2019. This Court liberally allows
amendments to conform the pleadings to the evidence adduced, particularly where, as here, there
is no question about the Court’s jurisdiction and the Defendant can show no prejudice. See Land
Grantors in Henderson, Union v. United States, 77 Fed. Cl. 686, 687 (Fed. Cl. 2007); CedarsSinai Med. Center v. Watkins, 11 F.3d 1573, 1582 (Fed. Cir. 1993) (holding “in considering Fed.
7
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Government stipulated to the amount of 2017 damages, it refuses to do so for 2018 and 2019
because it wrongly contends, as further set forth below, that these amounts are not “final.” This
Court, however, can and should enter judgment notwithstanding the Government’s stubborn
refusal to stipulate. Based on CMS’s own numbers, Plaintiff certainly has provided the Court
with evidence sufficient to establish “reasonable probability of damage” as required. See Ace–
Federal Reporters, Inc. v. Barram, 226 F.3d 1329, 1357 (Fed. Cir. 2000) (“If a reasonable
probability of damage can be clearly established, uncertainty as to the amount will not preclude
recovery,” and the court’s duty is to “make a fair and reasonable approximation of
the damages.”); Bluebonnet Sav. Bank, F.S.B. v. United States, 266 F.3d 1348, 1357-58 (Fed.
Cir. 2001)(recognizing court can appropriately award a “fair and reasonable approximation” of
damages as a “jury verdict”). Plaintiff need only show that the fact of damages is reasonably
certain; once that is established the Court may “make a fair and reasonable approximation of
the damages.” Fifth Third Bank v. United States, 518 F.3d 1368, 1379 (Fed. Cir. 2008).
L.A Care has established its damages to a reasonable certainty for each year. The
Government stipulates to the 2017 amount – $554,424.78 – which also is reflected in the June
14, 2019 Report for Cost-Sharing Reduction Data Submission for the 2018 Benefit Year and
2017 Benefit Year Restatement, which CMS’s Acting Director, Payment Policy and Financial
Management Group, provided to L.A. Care by email on June 14, 2017. Liu Decl. at ¶¶ 3-4; Liu
Decl. Ex. 1. As to 2018, Defendant does not dispute the accuracy of the $17,244,504.35 unpaid
CSR amount the Government owes L.A. Care. This is the exact amount determined by CMS as
evidenced in its June 14, 2019 Report. Id. For L.A. Care specifically, CMS’s June 14, 2019

R.Civ.P. 15(b), the federal rules “are quite permissive in permitting a party to amend its
Complaint to conform to the evidence and to the positions taken at trial.”); see also 6A Charles
Alan Wright, Arthur R. Miller, Mary Kay Kane, FED. PRACTICE & PROCEDURE 1493
(“consent under [Fed.R.Civ.P. 15(b) ] generally is found when ... the party opposing the motion
to amend actually produced evidence bearing on the new issue.”).
8
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Report confirms that “$17,244,504.35” was the “Valid CSR Reported to CMS by Issuer” for
“Benefit Year 2018.” Id.
As to 2019, the I820 Files submitted by CMS to L.A. Care show that the Government
owes L.A. Care unpaid advance CSRs amount totaling $35,262,241.40 from January through
June 2019. Liu Decl. at ¶ 6; Liu Decl. Ex. 4. The Defendant has not disputed these amounts.
Instead, in an attempt to avoid entry of judgment, Defendant wrongfully contends that these
unpaid CSR amounts owed for 2018 and 2019 are not “final.”
II.

THE COURT CAN FINALLY DISPOSE OF THE CSR CLAIMS.
The Court’s judgment that the Government must pay Plaintiff unpaid advance CSR

amounts owed for 2017, 2018 and January through June 2019 is ready for final disposition.
Given the undisputed unpaid CSR amounts owed, the Court can and should issue a decision upon
a “cognizable claim for relief” that identifies these amounts and so disposes of “an individual
claim entered in the course of a multiple claims action.” Curtiss-Wright Corp., 446 U.S. at 7;
Conn. Yankee Atomic Power Co., 142 Fed. Cl. at 90. See, e.g., ECF No. 32 at 2 and 20
(concluding “The Government violated the express terms of the ACA and implementing
regulations which require full, advanced CSR reimbursement payments” to L.A. Care and that
“[t]he Government’s failure to pay from October 2017 and beyond constitutes a breach of this
contract”). There will be nothing left for the Court to adjudicate with respect to the CSR claims
Plaintiff has asserted, and so the Court can certify the resulting order under Rule 54(b).
Though Defendant has never asserted that Plaintiff’s CSR claims are not ripe for
resolution or that the unpaid CSR amounts Plaintiff seeks are not presently due (as it argued with
respect to risk corridors), Defendant nevertheless contends that Plaintiff’s 2018 and 2019 CSR
damages amounts are not “final” and that Plaintiff only asserts a single CSR claim for all benefit
years. Defendant’s assertion is wrong and insupportable in both respects.

9
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A.

2018 CSR Damages Are Final.

Despite the fact that Defendant does not dispute the amount of unpaid CSRs it owes L.A.
Care for 2018, Defendant contends that without an explicit waiver from L.A. Care that it will not
participate in any future administrative reconciliation by CMS for 2018, the undisputed unpaid
CSR damages amount for 2018 is somehow not “final.”
Defendant’s position is untenable. Plaintiff has represented to Defendant (through
Counsel) and to this Court that it will not pursue in this Court any additional CSR damages
amounts for 2018 beyond the undisputed $17,244,504.35 amount CMS determined.4 Rather,
Plaintiff has stated to Defendant that should CMS re-open administrative reconciliation for 2018
CSRs in the future (i.e., in 2020), and determine that, based on that future reconciliation, the
Government owes L.A. Care any CSR amounts beyond the $17,244,504.35 CMS previously
determined, that L.A. Care be entitled to participate in that future CMS administrative
reconciliation if any. This is the same CMS administrative CSR reconciliation process open to
all qualified health plans (QHPs) and is not part of this case. This CMS administrative
reconciliation process applies to all eligible QHPs and occurs independent of the oversight or
involvement of this Court.
Plaintiff should not be prejudiced and placed in a worse position than other insurers in
recovering the unpaid CSR amounts undisputedly owed for 2018 simply because L.A. Care filed
suit to recover the CSR amounts owed. If CMS ultimately does not have the funds available to
pay any additional CSR amounts which CMS may determine in the future are owed to L.A. Care
for 2018, then Defendant should have no concern—Plaintiff has agreed that it will not seek to
recover any additional CSR amounts owed for 2018 as damages in this Court. If, however, CMS

4

In addition, although not required to do so, to allay the Defendant’s concerns, Plaintiff has also
agreed that it will not seek administrative review before CMS of the 2018 unpaid CSR stipulated
amount pursuant to 45 C.F.R. § 156.1220.
10

Case 1:17-cv-01542-TCW Document 40 Filed 09/24/19 Page 15 of 24

receives appropriations in the future from which it can make any such additional CSR payments
it determines to be due following any 2020 CSR Reconciliation for 2018, L.A. Care should be
entitled to receive those additional amounts, if any, directly from CMS. Accordingly, there will
be nothing more for this Court to do with respect to 2018 damages after it enters judgment. The
Government’s liability for payment of the undisputed unpaid 2018 CSR amounts, and the
Court’s judgment as to such amounts, are final.
B.

2019 CSR Damages are Final.

As to 2019, Defendant has not disputed the unpaid advance CSR amounts, totaling
$35,262,241.40, that CMS has determined are owed to Plaintiff each month in advance under the
CSR statute and regulations as set forth in the updated Joint Status Report. ECF. No. 36.
Instead, Defendant contends that the unpaid advance CSR payments it was required to pay L.A.
Care each month in 2019 in advance are not “final” because it claims Plaintiff must wait until
sometime after the CMS administrative reconciliation process is completed, presumably
sometime after May 2020, before being paid. The Government is wrong again.
The CSR statute and regulations plainly mandate that the Government make advance
monthly CSR payments to Plaintiff—not payment after future reconciliations are completed. See
45 C.F.R. §156.430(b)(1); 45 C.F.R. §156.430(e). This Court held that the unpaid CSR payment
amounts owed to L.A. Care are required to be paid to L.A. Care in advance under the CSR
statute and regulations. Opinion and Order, ECF No. 32 at 2. (“The Government violated the
express terms of the ACA and implementing regulations which require full, advanced CSR
reimbursement payments.”); see also 42 U.S.C. § 18082(c)(3) (“Treasury shall make such
advance [CSR] payment [to QHPs] at such time and in such amount as the [HHS] Secretary
specifies ….”); 45 C.F.R. §156.430(b)(1) (confirming that QHPs “will receive periodic advance
payments” for their CSR discounts to eligible customers). The amount the advance payments

11
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should have been is precisely what L.A. Care seeks to recoup, based on CMS’s own
determinations. That amount has been finally determined.
The Court should enter judgment for the CSR amounts due and owing for January
through June of 2019—amounts that the Government was obligated to, but did not, pay L.A.
Care in advance each month. These past due undisputed CSR amounts owed each month are
final and there is nothing left for the Court to do to adjudicate Plaintiff’s recovery of the
undisputed, unpaid CSR amounts owed.
Defendant’s objection goes to a different matter entirely. The unpaid CSR damages
owed each month under the statute, regulations and the implied-in-fact contract for each benefit
year are not dependent, in any way, on CSR amounts owed in the past or in future years or on the
conclusion of the CMS administrative CSR reconciliation process. Even on the speculation that
future administrative reconciliation might lead to an adjustment for 2019, that would be the
subject of an administrative process that is independent of and apart from the payment
obligations this Court has recognized, and entirely outside this suit. CMS’s future administrative
reconciliation in May 2020 of CSR amounts owed for 2019 will be made in the normal course as
prescribed in 45 C.F.R. § 156.430. This is the administrative reconciliation process that has been
employed by the Government pursuant to ACA §§ 1402 and 1412 and 45 C.F.R. § 156.430 since
the CSR program was initiated in 2014.
To the extent that CMS determines in the future, pursuant to its administrative
reconciliation process under § 156.430, that amounts owed or paid through judgment to L.A.
Care are “inaccurate” as the Government speculates, or that L.A. Care is obligated to reimburse
the Government any CSRs based on the actual amount of CSRs that L.A. Care provided to its
enrollees for the first two quarters of 2019, CMS already has a process in place to obtain such
reimbursement pursuant to existing regulations which do not require the involvement or
12
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oversight of this Court. This is the same administrative process CMS would use to reconcile
CSR amounts if Plaintiff had not filed suit and there is thus no reason to involve the Court in this
administrative process.
There is thus no merit to Defendant’s argument that Plaintiff’s CSR damages cannot be
“final until after the reconciliation process is completed next year.” ECF. No. 36 at 10. There is
no such limitation on Defendant’s mandatory obligation to pay CSR amounts each month in
advance in the CSR statute or its implementing regulations. See 42 U.S.C. § 18082(c)(3); 45
C.F.R. § 156.430(b)(1); 45 C.F.R. § 156.430(e). Nor has Defendant pointed to any authority to
support its assertion that it can avoid its mandatory statutory CSR advance payment obligation
by claiming the unpaid, undisputed CSR amounts it owes (as calculated by CMS) might
somehow be different from the CSR damages it will ultimately pay after separate administrative
processes. The CSR damages Defendant owes are determined by the CSR statute and
regulations. The mandatory payment obligation requires the Government to make advance
monthly payments, not to pay only amounts owed as determined after an administrative
reconciliation six months after the close of the benefit year as the Defendant suggests.
Defendant’s attempt to delay payment of mandatory advance CSRs owed each month
undermines the CSR statutory payment scheme and would effectively rewrite (without notice or
comment) the existing regulations by paying CSRs due in advance under the statute only after
the CMS administrative reconciliation process is completed in the year after CSR payments were
required to be paid in advance each month. This Court should reject the Defendant’s eleventhhour attempt to rewrite the CSR regulations, and instead enter partial final judgment under Rule
54(b) for L.A. Care.
Contrary to Defendant’s suggestion, by requesting judgment on unpaid advance CSR
amounts the Government was obligated to pay L.A. Care each month, January through June
13
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2019, Plaintiff is not asking this Court to grant “injunctive relief” or order Defendant to pay L.A.
Care CSR amounts owed in the future. Just the opposite. Plaintiff only seeks entry of judgment
on unpaid advance CSR amounts the Government undisputedly already was obligated to pay
Plaintiff each month under the CSR statute and regulations, and its implied-in-fact contract,
through June 2019. Defendant should not be permitted to use the potential future CMS CSR
administrative reconciliations to delay entry of judgment on unpaid advance CSR amounts that
are not in dispute. After the Court enters judgment for the 2019 advance CSR payment amounts
owed, there is nothing more for the Court to do.
III.

THERE IS NO JUST REASON FOR DELAY.
As this Court previously has explained in granting entry of partial judgments under Rule

54(b), as in order to certify a partial judgment as final, “[t]he trial judge must make (1) an
express determination that there is no just reason for delay, and (2) an express direction for the
entry of judgment.” CB&I AREVA MOX Servs., 141 Fed. Cl. at 607 (quoting Aleut Tribe v.
United States, 702 F.2d 1015, 1020 (Fed. Cir. 1983)). In determining whether there is no just
reason for delay, the Court must “take into account the judicial administrative interests as well as
the equities involved.” Curtiss-Wright Corp., 446 U.S. at 8. This Court has further noted that in
making this determination, the Courts considers whether “claims are separable and whether the
appellate court would have to decide the same issue more than once.” CB&I AREVA MOX
Servs., 141 Fed. Cl. at 607.
Plaintiff’s CSR claims are clearly separable from and not intertwined with its risk
corridors claims, which remain stayed. Defendant does not contend otherwise. Defendant
wrongly contends that, because Plaintiff asserts a claim for damages for half of 2019 (which it
wrongly contends is not “final”), Plaintiff must wait to recover unpaid CSR amounts for any year
until some undecided date in 2020 or later following all CSR administrative reconciliation of

14
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2019 amounts. But the determination of the advance CSR amounts owed for each benefit year is
not dependent (factually or legally) on the CSR amounts owed for any other benefit year—each
benefit year is individual and separate from every other year. The CSR payments owed in one
benefit year are not intertwined in any way with CSR payments owed in another. Defendant
does not dispute this fact.
There is no just reason to delay entry of judgment on the unpaid CSR amounts owed for
2017, 2018, and 2019 through June. The circumstances that warranted entry of a Rule 54(b)
judgment in Connecticut Yankee Atomic Power Co., 142 Fed. Cl. 87 (2019), served the interests
of justice and sound judicial case management based on circumstances similar to those in this
case. In that spent nuclear fuel case, Senior Judge Firestone was asked to enter a Rule 54(b)
partial final judgment on a portion of undisputed damages resulting from the Government’s
continuing breach of contract. There too the Government asserted that entry of judgment under
Rule 54(b) was not appropriate, arguing that the plaintiff’s complaint contained “only one claim
for breach of contract” and thus, the Defendant argued, “judgment of the uncontested amount
must wait for a ruling on the contested amounts.” Id. at 90.5 The Court in Connecticut Yankee
Atomic Power Co. rightly rejected Defendant’s argument, finding the Government elevated form
over substance, concluding that delaying entry of a Rule 54(b) judgment “makes little sense here
where there will be continuing litigation for years on the same ‘claim’ for a continuing breach”
of contract. Id. (observing entry of judgment under Rule 54(b) was also appropriate in the
“analogous” cases of Stockton E. Water Dist. v. United States, 120 Fed. Cl. 80 (2015) and Bell
BCI Corp., 91 Fed. Cl. 664 (Wheeler, J)). The Court also found there was no problem with
successor plaintiffs or intertwined interests that should prevent entry of partial final judgment.

5

Unlike in Connecticut Yankee Atomic Power Co., in this case, there is no amount of the unpaid
CSR damages amounts Plaintiff seeks that is actually contested by Defendant.
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Case 1:17-cv-01542-TCW Document 40 Filed 09/24/19 Page 20 of 24

Id. Expressly relying on the Federal Circuit’s decision in Curtiss-Wright, Judge Firestone found
there was no just reason for delay of entry of judgment where (as in this case) the Government
did not dispute the amount of damages owed and prejudgment interest was not available,
emphasizing “the lack of prejudgment interest cannot be ignored.” Id. at 91; see also Entergy
Nuclear Palisades, LLC v. United States, 122 Fed. Cl. 225, 230 (Fed. Cl. 2015) (granting Rule
54(b) partial judgment in spent nuclear fuel case over same objections and again emphasizing
that absent Rule 54(b) judgment, “[t]he delay in payment is particularly problematic in this case
because the plaintiff will not be able to collect interest”).
Here too, the unpaid CSR damages amounts for which entry of judgment is sought are
not intertwined and there is no risk of successor plaintiffs or multiple appeals as to the same CSR
amounts due. Indeed, Defendant contends that resolution of the “several identical CSR cases on
appeal at the Federal Circuit” will “almost certainly dispose of the key issues that are before this
Court with regard to CSRs.” Sept. 6, 2019 Hearing Tr. at 28:1-3; Updated JSR, ECF. No. 36 at
15.6
Further delay of entry of judgment would be unjust here too because the Court cannot
ignore the lack of prejudgment interest that would result from waiting until sometime after May
2020 before entering judgment as Defendant urges. See Connecticut Yankee, 142 Fed. Cl. at 91;
Am. Sav. Bank, F.A. v. United States, 83 Fed. Cl. 555, 559 (2018) (“[I]f partial judgment is not
awarded, it is as if [one party] is receiving an interest free loan on behalf of [the other party].”);
Curtiss-Wright, 446 U.S. at 11 (noting that absent Rule 54(b) certification, the plaintiff would
not be paid for “many months, if not years” due to the prolonged expected length of the

6

If Defendant elects to appeal Plaintiff’s CSR judgment, Defendant may seek a stay while the
Federal Circuit resolves the pending four CSR appeals. With entry of judgment, however, even
if the stay is granted, Plaintiff will at least be entitled to earn post-judgment interest on the
unpaid CSR amounts owed until such time as Plaintiff is paid by Defendant.
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litigation). As Judge Firestone explained in Connecticut Yankee: “This court has recognized that
when an award does not accrue pre- or post-judgment interest, ‘[t]o permit the Plaintiffs to
receive its due based upon the final and irreversible portion of the judgment undeniably serves
the ends of justice.’” 142 Fed. Cl. at 91 (quoting Am. Sav. Bank, 83 Fed. Cl. at 559).
In its portion of the Updated Joint Status Report, Defendant relied on Georgia Power Co.
v. United States, 143 Fed. Cl. 750 (2019), another spent-nuclear fuel case, to argue that this
Court should not enter a Rule 54(b) judgment, but that case is distinguishable from this one.
Unlike here, in Georgia Power Co., a portion of the breach of contract damages at issue on a
single claim was actually disputed (about $35.5 million relating to certain dry storage costs
which the Court found arose from the same claim) and the Defendant claimed a right to assert
future offsets against the disputed portion of the claim which the Defendant asserted were
“intertwined” with each other. Id. at 755-56. The Court ultimately found that entry of judgment
under Rule 54(b) was not appropriate because the “dry storage costs” for which Plaintiff sought
entry of partial judgment were “an individual issue within [the] plaintiff’s claim.” Id. at 757. In
contrast, Defendant does not contest the unpaid advance CSR amounts it owed L.A. Care for the
period sought and the determination of unpaid CSR amounts Defendant owes for each benefit
year is independent of, and not intertwined in any way with, any other year or any defense
asserted by the Defendant.
As Defendant noted, to reach its decision on the Rule 54(b) question, the Court in
Georgia Power relied on the Federal Circuit’s decision in Houston Industries, 78 F.3d 564 (Fed.
Cir. 1996), but that case also is very different and distinguishable from the CSR case before this
Court. Indeed, Senior Judge Firestone noted in Entergy Nuclear Palisades LLC, 122 Fed. Cl. at
230 n.3, that Houston Industries was distinguishable because it was a tax refund case where all
issues determining liability for a particular tax year had to be adjudicated together as a single,
17
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unified claim and cause of action and the Government in that case claimed certain offsets to the
taxpayer’s liability for that tax year. 78 F.3d at 567. Specifically, unlike here, the Government
contended in Houston Industries that the plaintiff’s tax refund claim constituted a single claim
and could not be final for purposes of Rule 54(b) because “all issues concerning the amount of
the tax refund for a single year had not been decided.” Id. at 566. The Court held that the
resolution of individual issues within the taxpayer’s claim, but not all of the tax refund issues for
that tax year, did not satisfy Rule 54(b)’s finality requirement because “each tax year is ‘the
origin of a new liability and of a separate cause of action.’” Id. at 568 (citations omitted). This
case is obviously not a tax refund case and there are no similar additional issues for this Court to
adjudicate with respect to the Government’s CSR liability for any of the years in question for the
unpaid CSR amounts undisputedly owed for 2017, 2018, and 2019 through June.7
CONCLUSION
For all of the foregoing reasons, L.A. Care respectfully requests that the Court grant L.A.
Care’s Motion for Entry of Rule 54(b) Judgment and enter judgment pursuant to RCFC 54(b) in
favor of Plaintiff and against the United States on Plaintiff’s Cost Sharing Reduction (CSR)
claims (Counts V and VI) in the amount of $53,061,170.53 for 2017, 2018 and January through
June 2019.
Dated: September 24, 2019

Respectfully Submitted,

s/ Lawrence S. Sher
Lawrence S. Sher (D.C. Bar No. 430469)
REED SMITH LLP
1301 K Street NW
Suite 1000-East Tower
Washington, DC 20005
7

Should the Court find that it cannot enter final judgment against the Defendant under Rule
54(b) for all of the unpaid CSR amounts Defendant owes through June, 2019, at this time, the
Court should enter final judgment as to all unpaid CSR amounts owed for 2017 and 2018.
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Telephone: 202.414.9200
Facsimile: 202.414.9299
Email: lsher@reedsmith.com
Of Counsel:
Conor M. Shaffer (PA Bar No. 314474)
REED SMITH LLP
Reed Smith Centre
225 Fifth Avenue, Suite 1200
Pittsburgh, PA 15222
Telephone: 412.288.3131
Facsimile: 412.288.3063
Email: cshaffer@reedsmith.com
Counsel for Local Initiative Health
Authority for Los Angeles County, d/b/a L.A.
Care Health Plan
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CERTIFICATE OF SERVICE
I hereby certify that on September 24, 2019, a copy of the foregoing Plaintiff’s Motion
for Entry of Rule 54(b) Judgment was filed electronically with the Court’s Electronic Case Filing
(ECF) system. I understand that notice of this filing with be sent to all parties by operation of the
Court’s ECF system.
s/ Lawrence S. Sher
Lawrence S. Sher
Counsel for Plaintiff
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From:
Sent:
To:
Subject:

fmcc@cms.hhs.gov
Tuesday, August 27, 2019 12:33 PM
fmcc@cms.hhs.gov
August 2019 Production HIX 820 File Transmission in Next 24 Hours

CMS will be transmitting all August 2019 FFE and SBE production payment cycle HIX
820 files via EFT within the next 24 hours. Please plan to check your production EFT
Folders (Outbound30) to locate these files. You should receive a HIX 820 file(s) with the
“F820” function code and a “.P” extension in the file name per Payee ID.
HIX 820 Reminder: As a reminder, Payee Groups who have received a payment of $100
million or more and/or that have one million effectuated policies or more in a month will
receive multiple HIX 820 files.
If you cannot locate, have any issues processing, or experience other technical errors
handling the file, please contact the Marketplace Service Desk at
CMS_FEPS@cms.hhs.gov and provide the Payee ID(s) that have missing files and
request a remedy ticket be created and assigned to the appropriate support team. A
representative from the Service Desk will contact you to help troubleshoot and retransmit
the file if necessary.
Please feel free to email FMCC@cms.hhs.gov with any questions.
Thank you,
Financial Management Coordination Center (FMCC)
FMCC@cms.hhs.gov
*** This email was generated from FMCC Communications. Please do not reply to
this email. ***
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