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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
COOK COUNTY, ILLINOIS,
et al.,
Plaintiffs,
Case No. 19-cv-6334

vs.

Judge Gary Feinerman

CHAD F. WOLF, in his official capacity as
Acting Secretary of U.S. Department of
Homeland Security; U.S. DEPARTMENT OF
HOMELAND SECURITY,
et al.,
Defendants.

PLAINTIFF ICIRR’S RESPONSE TO DEFENDANTS’ MEMORANDUM IN
OPPOSITION TO DISCOVERY ON ICIRR’S EQUAL PROTECTION CLAIM
Like any civil plaintiff bringing a claim, Illinois Coalition for Immigrant and Refugee
Rights (“ICIRR”) is entitled to discovery in connection with its claim under the Equal Protection
Clause. Defendants’ theory that ICIRR’s APA claim somehow diminishes ICIRR’s right to
obtain discovery on its equal protection claim is wrong and contradicted by case law. Discovery
should begin promptly, because delay risks prejudice to plaintiffs and would not in any event
serve judicial economy.
I.

Plaintiff Is Entitled To Discovery On Its Equal Protection Claim.

The basic premise of Defendants’ position is that “[d]iscovery is generally limited to the
administrative record in lawsuits challenging agency actions.” Defs.’ Mem. at 1. To be sure,
discovery as to claims under the Administrative Procedure Act is generally limited to the
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administrative record. But review is not so circumscribed when a plaintiff asserts a separate,
non-APA claim, as ICIRR does here.
There can be no doubt that ICIRR’s equal protection claim is substantively distinct from its
APA claim. The gravamen of ICIRR’s equal protection challenge is not that the agency action
was arbitrary and capricious or unsupported by evidence, but instead that the Final Rule is
invalid because it was motivated by discriminatory purpose to disparately harm and exclude
immigrants of color and Latinos. Compl. at ¶¶ 171-187. ICIRR has alleged that the
Administration and the Defendants made clear their animus towards immigrants of color and
Latino immigrants through repeated, vilifying public statements, including a statement from
Defendant Cuccinelli in the roll out of the Final Rule that the Emma Lazarus quote on the Statue
of Liberty, welcoming immigrants to the U.S., was only meant to refer to “people coming from
Europe.” Compl. ¶¶ 173-176. ICIRR has alleged that Defendants and the Administration, in an
effort to justify the Final Rule, sought inaccurately to paint immigrants, including immigrants of
color, as a population disproportionately reliant on public benefits. Compl. ¶¶ 177-180. Finally,
ICIRR has alleged that the Final Rule was among a long list of policies by the Administration
and Defendants aimed at discriminating against and excluding from this country immigrants of
color and Latino immigrants. Compl. ¶ 181. These allegations present a pattern and practice of
discriminatory intent by the Defendants—which supports ICIRR’s equal protection claim
without regard to whether Defendants complied with the procedural requirements of the APA.1

1

Defendants seek to minimize these allegations by suggesting that statements made by
individuals other than the Secretary of Homeland Security are irrelevant. See Defs. Mem. at 2-3.
But even if the technically final decision-makers do not themselves have bias (which ICIRR does
not concede here), liability for discrimination nonetheless exists “when a biased individual
manipulates a non-biased decision-maker into taking discriminatory action.” Batalla Vidal v.
Nielsen, 291 F. Supp. 3d 260, 279 (E.D.N.Y. 2018) (collecting cases).
2
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The Supreme Court made clear in Village of Arlington Heights v. Metropolitan Housing
Development Corp. that government action that is motivated, even in part, by the type of
discriminatory intent that ICIRR has alleged violates the Equal Protection Clause. 429 U.S. 252,
265 (1977). And the Court directed the consideration of multiple factors and connections when
attempting to uncover discriminatory intent, including the “contemporary statements by
members of the decisonmaking body” and also more broadly the “historical background of the
decision” and the “[t]he specific sequence of events leading up to the challenged decision.” Id. at
267; see also Saget v. Trump, 345 F. Supp. 3d 287, 303 (E.D.N.Y. 2018). With publicly available
evidence of discriminatory intent behind the Rule having only grown since the filing of this suit
(see, e.g., ICIRR Mem. at 4-5), ICIRR is entitled to discovery of “such circumstantial and direct
evidence of intent as may be available” in order to “[determine] whether invidious
discriminatory purpose was a motivating factor.” Arlington Heights, 429 U.S. at 266.
II.

Discovery On ICIRR’s Constitutional Claim Is Not Limited To The
Administrative Record.
Defendants cite Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971),

and Department of Commerce v. New York, 139 S. Ct. 2551 (2019), for the proposition that no
discovery outside the administrative record that they have filed should be permitted as to any
claim—whether constitutional or under the APA—seeking review of agency action. Defs.’
Memo. at 3-4. Neither case helps Defendants here. The only record-based question before the
Court in Overton Park was the scope of the record in an APA challenge. 401 U.S. at 420. In that
context, the Court explained that review is “on the full administrative record,” but that further
discovery may be necessary for “effective judicial review” because “the bare record may not
disclose the factors that were considered.” Id. But Overton Park has no bearing on ICIRR’s
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separate right to Rule 26 discovery on its equal protection claim. Saget, 375 F. Supp. 3d at 368
(limiting discovery to the administrative record would render it “impossible to conduct the full
and thorough analysis . . . Arlington Heights demands.”).
Defendants’ reliance on the later Supreme Court decision in Department of Commerce is
also misplaced. The plaintiffs in Department of Commerce pursued claims under both the APA
and the Constitution. The district court held that the plaintiffs were entitled to discovery outside
of the administrative record for purposes of their constitutional claim—even ordering the
deposition of Secretary of Commerce Wilbur Ross. State v. United States Dep’t of Commerce,
333 F. Supp. 3d at 287–90 (“Defendants contend that this Court’s review of Secretary Ross’s
decision must be limited to the administrative record. But that assertion ignores Plaintiffs’ due
process claim, in which they plausibly allege that an invidious discriminatory purpose was a
motivating factor in the challenged decision.”). That order was brought on a writ of mandamus to
the Supreme Court, which stayed the deposition of Secretary Ross—but allowed other discovery
to proceed. See In re Dep’t of Commerce, 139 S. Ct. 16, 17 (2018) (mem.); Dep’t of Commerce,
139 S. Ct. at 2564 (noting that the Court did not stay the deposition of the Acting Assistant
Attorney General for DOJ’s Civil Rights Division or other extra-record discovery). Defendants
cite the Court’s later opinion as restricting when discovery may occur, Defs.’ Mem. at 4-5, but
the Supreme Court was not addressing discovery as to the equal protection claim, because that
claim had already been dismissed by the district court and was not before the Supreme Court on
appeal. Dep’t of Commerce, 139 S. Ct. at 2564. Thus, Department of Commerce does not stand
for the proposition that any time agency action is at issue—whether the claim is brought under
the APA or the Constitution—the government has unilateral power to determine the scope of the
record.
4
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Indeed, far from rejecting discovery on such claims, Department of Commerce favorably
cites Webster v. Doe, which held that courts can review constitutional challenges to agency
action and indicates that discovery on a constitutional challenge is appropriate. 139 S. Ct. at
2568; Webster v. Doe, 486 U.S. 592, 604 (1988). The government defendants in Webster, much
like the Defendants here (Defs.’ Mem. at 4), bemoaned that allowing discovery on agency action
would intrude upon the Executive Branch’s prerogative. The Court disagreed, noting that the
party challenging the agency action has a “need for access to proof which would support a
colorable constitutional claim” that must be balanced against even the government’s
“extraordinary needs.” 486 U.S. at 604. The Court further noted that the district court has the
“latitude to control any discovery process” to balance the parties’ needs. Id. Webster thus stands
for the proposition that discovery on constitutional challenges to agency action is treated like
those claims “routinely entertained in federal court,” and governed by the district court. Id.
There is also reason to believe additional discovery is not merely permitted, but critical to
ICIRR’s Equal Protection Clause claim. As ICIRR explained in its opening brief, White House
Senior Advisor Stephen Miller is considered to be the rule’s chief architect and his antiimmigrant views are well documented. ICIRR’s Mem. At 4-5. Despite this evidence of Miller’s
involvement with the Final Rule, the administrative record apparently does not contain any
correspondence between Miller and USCIS or DHS. Given Miller’s widely-reported
involvement in developing this rule, the absence of any correspondence with him in the
administrative record only highlights the insufficiency of that record for purposes of an equal
protection claim. Indeed, that omission tells us that more limited discovery is not only
inadequate, but that Plaintiffs must be given the opportunity to inquire into the unrecorded
discussions and motivations that may have motivated the challenged action. United States v.
5
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Lake County Bd. of Comm'rs, 233 F.R.D. 523, 529 (N.D. Ind. 2005) (citing Smith v. Town of
Clarkton, 682 F.2d 1055, 1064 (4th Cir. 1982)).
All of this highlights the necessity of Rule 26 discovery. To the extent that Defendants
object to any particular discovery request that ICIRR may propound in the future, the parties can
confer and this Court can resolve any remaining dispute based on the nature of the specific
request. This Court can thus determine the scope and timing of discovery as the case
progresses—but Defendants have failed to support their request that discovery be cut off entirely
at this point.
Defendants also cite Smith v. Robinson, 468 U.S. 992 (1984), for the proposition that a
detailed statutory scheme cannot be “circumvent[ed]” by an equal protection claim arising out of
the same “nucleus of operative” fact as the statutory claim. Defs’ Mem. at 4. Smith v. Robinson,
a case concerning attorneys’ fees in a proceeding to secure a “free appropriate public education”
for a child, was superseded by the Individuals with Disabilities Education Act (IDEA), and the
reasoning relied upon by Defendants was overruled by Fry v. Napoleon Schools. 137 S. Ct. 743,
756 (2017). Indeed, Fry demonstrates the error in Defendants’ position. ICIRR maintains that the
Defendants violated the Equal Protection Clause and, as the Court noted in Fry, this can be the
case “even if their actions complied in full with the IDEA’s [in this case, the APA’s]
requirements.” Id. at 758. Fry thus recognizes that conduct can potentially violate multiple laws,
and courts must look to the “gravamen” of the suit to determine whether a particular claim must
be brought under or subject to the limitations of a specific one of them (there, the IDEA and its
exhaustion limitations; here, the APA). Id. at 748. Fry rejects a bright line rule analogous to that
pressed here by Defendants and further rejects the notion that suits to vindicate a student’s rights
under a different cause of action must be automatically treated as an attempt to circumvent the
6
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IDEA. Fry ultimately trusts district courts to grapple with and to discern the “gravamen” of the
claim and whether that claim must be first exhausted. Id. at 758-59.
The analysis in Fry aligns with the numerous cases cited in ICIRR’s opening
Memorandum in which courts routinely authorize discovery beyond the administrative record
when a plaintiff files both an APA claim and a constitutional claim that rest on different nuclei of
fact. See ICIRR Mem. at 5-8 (collecting authorities). Just today, the District of Maryland in
Mayor & City Council of Baltimore v. Trump followed a “group of courts” in “recogniz[ing] that
extra-record discovery may be appropriate where the plaintiff mounts a constitutional challenge
to agency action.” No. CV ELH-18-3636, (D. Md. Dec. 19, 2019), ECF No. 88, Exhibit A at 13.
The defendants there, like Defendants here, “maintain[ed] that the case of Department of
Commerce v. New York confines the City’s constitutional claims to the administrative record,”
but the court held that “the government’s reliance on that case is miscast.” Id. at 14. That case
“did not pass upon the plaintiffs’ equal protection challenge, nor consider the proper scope of
discovery on those claims.” Id. In the case before it, where the plaintiff’s “APA and
constitutional claims assert[ed] distinct defects” in the challenged agency action, the court
concluded that “equal protection principles, not the APA, supply the governing legal framework
for assessing whether plaintiff is entitled to discovery.” Id. at 15, 17.2
The cases Defendants cite are fully consistent with ICIRR’s position—and today’s ruling
by the District of Maryland—that when a constitutional claim is not merely an APA claim

2

The court went on to hold that rational basis was the proper standard of review for the
particular equal protection claim that the plaintiff in that case raised, and for that reason
concluded that discovery should be limited to the administrative record. Id. at 22. Defendants
here have made no argument as to the standard of review of ICIRR’s equal protection claim,
much less that discovery is unnecessary due to the standard of review.
7
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wrapped in a constitutional disguise, discovery is proper. For example, Eastern Bridge, LLC v.
Chao required exhaustion under OSHA where a plaintiff’s Fourth Amendment “constitutional
claim [wa]s really just a recharacterization of their administrative claim.” 320 F.3d 84, 91 (1st
Cir. 2003). Similarly, the court in Chang v. USCIS denied discovery to plaintiffs in part because
their constitutional claims were “fundamentally similar to their APA claims.” 254 F. Supp. 3d
160, 162 (D.D.C. 2017). The court found no need for discovery outside the administrative record
where “no suspect class is alleged regarding equal protection,” and the “information necessary
for the Court to determine whether the agency’s [action] was rational—or with respect to their
APA claims, arbitrary and capricious—will, presumably, be found in the administrative record.”
Id. Notably, the court did not issue a blanket rejection of discovery, instead only denying it “[a]t
this point in the litigation.” Id. at 163. Here, ICIRR’s equal protection claim is not similar to its
APA claim as in the former it seeks to prove that the Defendants acted with discriminatory
animus, not whether the process of promulgation was rational and proper. Moreover, ICIRR does
allege a suspect classification. Compl. ¶ 172 (Rule intended to disparately impact immigrants of
color and Latinos). Discovery beyond the administrative record therefore should proceed.
III.

Discovery On ICIRR’s Equal Protection Claim Should Proceed Immediately.
Discovery on ICIRR’s equal protection claim should begin now, and should not be

delayed pending Defendants’ appeal of the Court’s preliminary injunction order, because that
appeal has no bearing on the equal protection claim. The Court’s preliminary injunction order
was based on a textual analysis of the statutory term “public charge.” Dkt. 86. The appeal will
involve review of that statutory analysis—not anything concerning the merits of ICIRR’s
separate legal claim that the Rule was motivated by impermissible discriminatory animus.

8
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First, Defendants’ speculation that the Seventh Circuit’s review of ICIRR’s APA claims
may simplify the issues presented by the equal protection claim is unavailing. Defs.’ Mem. at 7–
8. Defendants suggest that the Seventh Circuit may, for example, hold that ICIRR lacks standing
to pursue its claims. But this Court twice has considered ICIRR’s standing to bring suit and twice
found it sufficient. Accordingly, any concerns that Defendants have concerning ICIRR’s
standing already have been addressed Cf. Builders Ass’n of Greater Chicago v. City of Chicago,
170 F.R.D. 435, 437 (N.D. Ill. 1996) (declining to issue a partial stay of discovery where “it does
not appear that the [plaintiffs] will encounter great difficulty” in establishing standing).
Defendants also argue that, if the Seventh Circuit rejects this Court’s reading of the
statute, that decision somehow would undermine ICIRR’s equal protection claim. Defs.’ Mem. at
7–8. Not so. Whatever the Seventh Circuit may conclude about the meaning of “public charge,”
the Rule will still be invalid if ICIRR establishes that it was adopted in furtherance of
discriminatory animus. Defendants’ reliance on City of Chicago v. Shalala is misplaced. In
Shalala, the plaintiffs brought an equal protection claim on the basis of immigration status,
entitling them to only rational basis review of the challenged legislation. The Seventh Circuit
upheld the legislation under that more lenient standard because it was not “inexplicable by
anything but animus toward the class that it affects.” 189 F.3d 598, 608 (7th. Cir. 1999). Here
however, Defendants’ actions are subject to heightened scrutiny because the Final Rule is based
upon racial animus against immigrants living in the United States. Sessions v. Morales-Santana,
137 S. Ct. 1678, 1689-90 (2017)(applying heightened scrutiny to gender- based classifications in
INA’s citizenship provisions) (See also Vidal v. Nielsen, 291 F. Supp. 3d 260, 277 (E.D.N.Y.
2018); Saget v. Trump, 375 F. Supp. 3d 280, 374 (E.D.N.Y. 2019); Centro Presente v. United
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States Dep't of Homeland Sec., 332 F. Supp. 3d 393, 412 (D. Mass. 2018); Ramos v. Nielsen, 336
F. Supp. 3d 1075, 1098 (N.D. Cal. 2018)).
Next, Defendants argue that a stay would reduce the burden of litigation because
discovery may be unnecessary. Defs.’ Mem. at 8. For support, Defendants cite Alabama Tissue
Center v. Sullivan. Defs.’ Mem. at 8; 1992 WL 86086, at *2 n.2 (N.D. Ill. Apr. 21, 1992), but
that case has no bearing here. That case involved plaintiffs filing a second suit in the district
court “for reasons similar to those presented” in an appeal already pending before the Seventh
Circuit. Id. at *1. Because this follow-on suit “risk[ed] litigating the same issues as those that
may be addressed by the Court of Appeals,” the district court stayed proceedings and discovery
in the interest of judicial economy. Id. at *2. ICIRR’s equal protection claim is not “the same
issue[]” that the Seventh Circuit will address on appeal, and even if the Seventh Circuit vacates
the preliminary injunction, ICIRR will still have the right to litigate both aspects of this case—
the APA claims and the Equal Protection claim—to final judgment.
Finally, Defendants argue that a stay of the proceedings would not prejudice ICIRR in
this case. Defs.’ Mem. at 8–10. For support, Defendants first point to the preliminary injunctions
issued in this Court and other courts around the country. Defendants, however, are currently
seeking to overturn those injunctions. Furthermore, the order in this case is preliminary, and thus
continually subject to modification or vacatur upon reconsideration by this court, as well as by
the Seventh Circuit. Indeed, Defendants already have obtained stays of two other injunctions
entered against the Rule, underscoring the need for ICIRR to develop the record on its equal
protection claim as quickly as possible. See Order, City & County of San Francisco v. U.S. Dep’t
of Homeland Security, Nos. 19-17213, 19-17214, 19-35914 (9th Cir. Dec. 5, 2019); Order, CASA
de Maryland, Inc. v. Trump, No. 19-2222 (4th Cir. Dec. 9, 2019). Defendants cannot rely on the
10
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existence of injunctions to justify delaying the progression of this case at the very same time they
are working to stay and overturn them.
Nor do the other cases Defendants cite in which a stay of discovery was granted pending
an appeal support any delay here. In GoodCat, LLC v. Cook, the district court stayed proceedings
pending the Seventh Circuit’s review of the district court’s preliminary injunction, but in doing
so the court relied on two critical factors that do not exist here. 2016 WL 10490470, at *1 (S.D.
Ind. Nov. 21, 2016). First, the court emphasized that—unlike here—the defendants had not
sought a stay of the district court’s preliminary injunction, so the plaintiffs would be protected by
that injunction throughout the pendency of the appeal. Id. Second, also unlike here, the discovery
that GoodCat sought related to the same claims that were the subject of the appeal. See id. at *2.
And Ozinga v. U.S. Department of Health and Human Services lies even further afield. No. 13 C
3292, 2013 WL 12212731, at *1 (N.D. Ill. Aug. 14, 2013). There, the district court stayed the
case while the Seventh Circuit considered two other cases raising the identical legal issue. Id. at
*2. But here, discovery on ICIRR’s Equal Protection claim plainly will not be “rendered obsolete
once the Seventh Circuit rules[.]” Id.
In sum, ICIRR’s equal protection claim is legally and factually distinct from the basis of
this Court’s ruling issuing a Preliminary Injunction in this case. ICIRR is entitled to pursue
discovery on this separate claim for relief from the Final Rule, a claim that has the potential to
create new legal rights and obligations for the parties involved, without first waiting for the
Seventh Circuit to resolve independent legal arguments. The next step in pursuing the equal
protection claim in this case is fact discovery, which should proceed without delay.
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CONCLUSION
For the foregoing reasons, this Court should permit discovery on ICIRR’s equal
protection claim to proceed immediately.

Dated: December 19, 2019
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