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Dear Appellant/Counsel
This is to acknowledge receipt of your Petition for Permission to Appeal under
Federal Rule of Civil Procedure 23(f).
All subsequent letters and requests for information regarding this matter will be
added to your file to be considered at the same time the cause is brought before the
court.
The file number and the title of your case should be shown in the upper right
corner of your letter to the clerk's office. All correspondence should be directed to
the above address pursuant to Circuit Rule 25-1.
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Office of the Clerk
United States Court of Appeals for the Ninth Circuit
Post Office Box 193939
San Francisco, California 94119-3939
415-355-8000
Molly C. Dwyer
Clerk of Court

ATTENTION ALL PARTIES AND COUNSEL
PLEASE REVIEW PARTIES AND COUNSEL LISTING

We have opened this appeal/petition based on the information provided to us by
the appellant/petitioner and/or the lower court or agency. EVERY attorney and
unrepresented litigant receiving this notice MUST immediately review the caption
and service list for this case and notify the Court of any corrections.
Failure to ensure that all parties and counsel are accurately listed on our docket,
and that counsel are registered and admitted, may result in your inability to
participate in and/or receive notice of filings in this case, and may also result in the
waiver of claims or defenses.
PARTY LISTING:
Notify the Clerk immediately if you (as an unrepresented litigant) or your client(s)
are not properly and accurately listed or identified as a party to the appeal/petition.
To report an inaccurate identification of a party (including company names,
substitution of government officials appearing only in their official capacity, or
spelling errors), or to request that a party who is listed only by their lower court
role (such as plaintiff/defendant/movant) be listed as a party to the appeal/petition
as an appellee or respondent so that the party can appear in this Court and submit
filings, contact the Help Desk at http://www.ca9.uscourts.gov/cmecf/feedback/ or
send a letter to the Clerk. If you or your client were identified as a party to the
appeal/petition in the notice of appeal/petition for review or representation
statement and you believe this is in error, file a motion to dismiss as to those
parties.
COUNSEL LISTING:
In addition to reviewing the caption with respect to your client(s) as discussed
above, all counsel receiving this notice must also review the electronic notice of
docket activity or the service list for the case to ensure that the correct counsel are
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listed for your clients. If appellate counsel are not on the service list, they must file
a notice of appearance or substitution immediately or contact the Clerk's office.
NOTE that in criminal and habeas corpus appeals, trial counsel WILL remain as
counsel of record on appeal until or unless they are relieved or replaced by Court
order. See Ninth Circuit Rule 4-1.
REGISTRATION AND ADMISSION TO PRACTICE:
Every counsel listed on the docket must be admitted to practice before the Ninth
Circuit AND registered for electronic filing in the Ninth Circuit in order to remain
or appear on the docket as counsel of record. See Ninth Circuit Rules 25-5(a) and
46-1.2. These are two separate and independent requirements and doing one does
not satisfy the other. If you are not registered and/or admitted, you MUST, within 7
days from receipt of this notice, register for electronic filing AND apply for
admission, or be replaced by substitute counsel or otherwise withdraw from the
case.
If you are not registered for electronic filing, you will not receive further notices of
filings from the Court in this case, including important scheduling orders and
orders requiring a response. Failure to respond to a Court order or otherwise meet
an established deadline can result in the dismissal of the appeal/petition for failure
to prosecute by the Clerk pursuant to Ninth Circuit Rule 42-1, or other action
adverse to your client.
If you will be replaced by substitute counsel, new counsel should file a notice of
appearance/substitution (no form or other attachment is required) and should note
that they are replacing existing counsel. To withdraw without replacement, you
must electronically file a notice or motion to withdraw as counsel from this
appeal/petition and include your client's contact information.
To register for electronic filing, and for more information about Ninth Circuit
CM/ECF, visit our website at http://www.ca9.uscourts.gov/cmecf/#sectionregistration.
To apply for admission, see the instructions and form application available on our
website at https://www.ca9.uscourts.gov/attorneys/.
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DISCLOSURE STATEMENT
Under Federal Rule of Appellate Procedure 26.1, the identity of each
petitioner’s parent corporation (if any), and any publicly held company that owns
10% or more of each petitioner’s stock, shall be set forth here.
Each Plaintiff-Petitioner, namely Rachel Condry, Jance Hoy, Christine
Endicott, Laura Bishop, Felicity Barber, Rachel Carroll (“Plaintiffs”) and
Intervenor Plaintiff-Petitioner, Teresa Harris (collectively, with Plaintiffs,
“Petitioners”), is a natural person. Accordingly, each Petitioner is not subject to
the disclosure statement requirements.

i
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I.

INTRODUCTION
Pursuant to Fed. R. Civ. P. 23(f), Petitioners petition the Court for leave to

appeal the District Court’s December 23, 2019 Order (“Order,” Ex. A) denying
certification under Fed. R. Civ. P. 23(b)(2) of two classes comprised of insureds
who challenged UHC’s1 policy on breastfeeding and lactation support medical
claims (“lactation claims”), which services are mandated by the Affordable Care
Act (“ACA”) to be covered as preventive no-cost services.
The Order is appropriate for immediate review because it is manifestly
erroneous on the following grounds. First, the Order acknowledges, but brushes
aside, the fact that UHC had an express, unambiguous written policy that out-ofnetwork lactation claims are not eligible for ACA coverage. Despite that fact, the
District Court remarkably and erroneously holds that UHC had “no uniform
standard or practice.”2 Order at 2-4.
Second, the Order imposes a damages-like predominance analysis
inapplicable to Rule 23(b)(2) certification and applies an erroneous standard in
direct contravention of this Court’s opinions in Wolin v. Jaguar Land Rover North
1

“UHC” refers to UnitedHealth Group Inc., UnitedHealthcare, Inc., UMR, Inc.,
UnitedHealthcare Insurance Company, and UnitedHealthcare Services, Inc.
2
At the Class Certification hearing, the Court interpreted UHC’s policy and,
without support and contrary to the evidence, deemed it not a “blanket policy.”
(Appendix Ex. 1, 11/21/2019 Transcript, pgs. 7, 11: “I don’t read it as a statement
that’s contradictory to the requirements of the ACA”; “I don’t think it establishes
that there was a blanket policy at UHC…”).
1
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America, LLC, 617 F.3d 1168 (9th Cir. 2010) and Parsons v. Ryan, 754 F.3d 657
(9th Cir. 2014). UHC’s express policy was that it did not cover out-of-network
lactation services. Yet, the Order seeks additional proof that UHC’s policy resulted
in no coverage for out-of-network lactation claims (Order at 4), erroneously holding
that, despite UHC denying coverage for or imposing cost-shares on 88%, but not 100%,
of the lactation claims, no “uniform standard or approach existed.” Order at 5-8.
Third, the District Court compounded its errors, holding that the absence of
a uniform policy precluded certification of a Rule 23(b)(2) class that sought to
enjoin use of UHC’s illegal policy and secure a system by which claims are
processed correctly, contrary to Des Roches v. California Physicians’ Service, 320
F.R.D. 486 (N.D. Cal. 2017), Wit v. United Behavioral Health, 317 F.R.D. 106
(N.D. Cal. 2016), and Trujillo, et al. v. UnitedHealth Group, Inc., et al., CV 172547, 2019 U.S. Dist. LEXIS 21927 (C.D. Cal. Feb. 4, 2019).3
Fourth, by denying Plaintiffs standing to enjoin UHC’s continued use of its
3

It is also contrary to the overwhelming evidence that UHC’s conduct is violative
of the ACA and is continuing, a fact the District Court acknowledged: “It seems
pretty clear that UnitedHealthcare did a horrible job of complying with the ACA,
and it seems pretty clear that in many instances UnitedHealthcare did not comply
with the ACA.” Appendix Ex. 1, Transcript, p. 56. See also Order at 3 (“United
Healthcare undoubtedly caused a significant number of mothers and their newborn
babies to lose out on coverage for lactation services that they should have received
under the ACA… United Healthcare’s misconduct, which appears to be ongoing,
would presumably support a classwide claim for prospective relief—specifically,
an injunction requiring the company to adopt reforms to better ensure coverage for
lactation services in the future.”).
2
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non-ACA compliant policy and its ongoing coverage failures, the Order is contrary
to Johnson v. Hartford Casualty Ins. Co., No. 15-cv-04138, 2017 U.S. Dist. LEXIS
77482, at *31-32 (N.D. Cal. May 22, 2017), which held that a plaintiff harmed by
an insurer has standing to pursue prospective injunctive relief. Left in place, the
Order would create an unprecedented standard for insureds who seek injunctive
relief by requiring them to be clairvoyant about their need for future medical
services. Relatedly, the District Court erred by denying Intervenor Plaintiff Teresa
Harris (“Intervenor”), a current UHC insured, her right to intervene for purposes of
class certification so as to resolve the Court’s erroneous position concerning
standing. Petitioners request that this Court exercise pendant appellate law
jurisdiction over the District Court’s Order Denying Intervention (Ex. B).
Finally, the Order is appropriate for immediate review because it is
decisively ending Plaintiffs’ ability to challenge and seek relief for UHC violating
the ACA. Litigating the legality of UHC’s policy through bench and jury trials
will require presentment of substantial, costly expert testimony (Plaintiffs have
three experts, UHC has four experts), as well as numerous fact witnesses. Forcing
Plaintiffs to litigate these claims individually would be untenable and would
effectively end this suit. See, e.g., Butler v. Sears, Roebuck and Co., 727 F.3d 796,
801 (7th Cir. 2013) (“The realistic alternative to a class action is not 17 million
individual suits, but zero individual suits, as only a lunatic or a fanatic sues for
3
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$30.”) (quoting Carnegie v. Household Int’l., Inc., 376 F.3d 656, 661 (7th Cir. 2004).
In sum, the Order raises critical issues that, absent immediate appellate
review, undermine established law affecting Fed. R. Civ. P. 23(b)(2) classes and
insureds’ standing to seek both retrospective and prospective equitable relief. The
Order decides class certification issues in a manner that will impede the ability of
insureds to sue for benefits and emboldens insurers to treat insureds haphazardly.
II.

QUESTIONS PRESENTED
1.

Whether the District Court erred in denying Rule 23(b)(2)

certification when it was undisputed that each of UHC’s non-grandfathered, nonfederal health plans was required to comply with the ACA’s preventive services
mandate and UHC had an express written policy, challenged in this Action, that
stated that out-of-network lactation services were not eligible for ACA coverage.
2.

Whether the District Court erred in denying Rule 23(b)(2)

certification by erroneously conducting a damages-like predominance analysis that
was erroneously applied by the District Court in contravention of this Court’s
decisions in Wolin and Parsons.
3.

Whether the District Court erred in denying, under Rule 23(b)(2),

certification of classes comprised of insureds seeking to enjoin an insurer’s illegal
conduct and to secure the reprocessing of their medical claims, which classes are
routinely certified under Rule 23(b)(2) by courts in the Ninth Circuit.
4
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4.

Whether the District Court erred in denying Plaintiffs standing to

enjoin UHC from its continued use of its non-ACA compliant policy, and denying
Intervenor the right to intervene for purposes of class certification to address the
Court’s erroneous position that the named Plaintiffs did not have standing.
III.

RELIEF SOUGHT
Plaintiffs seek permission to appeal the Order denying class certification,

entered on December 23, 2019. (Ex. A). This petition is timely because it is filed
within 14 days of the entry of the Order. See Fed. R. Civ. P. 23(f). Petitioners
also request that this Court exercise pendant appellate law jurisdiction over the
District Court’s Order Denying Motion to Intervene. (Ex. B).
IV.

STATEMENT OF THE CASE
It is undisputed that the ACA requires all non-grandfathered, non-federal

health benefit plans to “provide coverage for… [and] not impose any cost sharing
requirements …” on enumerated preventive services which include breastfeeding
and lactation support services (“lactation services”). 42 U.S.C. § 300gg-13.4
Insurers cannot circumvent the ACA’s mandate by not having in-network
4

See Dkt. 222 at 2-5 and Dkt. 250 at 1-2 (outlining the ACA provisions); see also
Dkt. 82, UHC’s Answer at ¶¶56, 68-69, 79. The ACA mandate was expressly
identified as necessary to increase “access and utilization” of these preventive
services, to address “underutilization of preventive services” and to “eliminate
cost-sharing requirements, thereby removing a barrier that could otherwise lead an
individual to not obtain such services.” Dkt. 222-2, Decl. at Ex. 1 at 75 FR 41726
at 41730-31 and Table 1.
5
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providers for preventive services. See 29 C.F.R. § 2590.715-2713(a)(3)(i)-(ii); see
Dkt. 222 at 2-4 and Dkt. 250 at 1-2.
It is also undisputed that UHC’s non-grandfathered, non-federal health care
plans are subject to the ACA’s preventive services requirements. Dkt. 82, UHC’s
Answer at ¶¶56, 68-69, 79. Nevertheless, since the ACA’s enactment, UHC’s
policy has been that out-of-network lactation services are not eligible for ACAmandated coverage. UHC’s policy expressly states that “preventive services…will
be eligible for coverage without cost-shares provided that such services are
provided by a network provider…” Dkt. 223, Decl. at Ex. 7, UHC Rog. Response
#3 (emphasis added). UHC admits that its lactation services policy is contained in
its “Preventive Care Services Coverage Determination Guideline” (“CDG”), and
that it states that “Out-of-Network preventive care services are not part of the
[ACA] requirements.” Dkt. 222-9 (Decl. at Ex. 8 at pg. 2); Dkt. 223 (Decl. at Ex.
7, UHC Rog. Response #1).5 This lawsuit challenges UHC’s policy and conduct as
violating the ACA mandate.
UHC’s policy resulted in a Catch 22: members could only receive the ACA
benefit for lactation services by using in-network providers, even though UHC

5

Evidence of UHC’s misguided policy is also reflected in its marketing materials
(e.g. Dkt. 222-10, Decl. at Ex. 9, pg. 2); communications to UHC members (Dkt.
222-11, Ex. 10, at UHC_007982); and during its internal communications (Dkt.
222 at 6-7, n. 5; Dkt. 250 at 11-12, n. 11).
6
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organizationally did not know or tell insureds which of its providers rendered
covered services. Dkt. 222 at 6-9; Dkt. 250 at 5-7, 11-12; Dkt. 222-13 (Decl. at
Ex. 12, UHC_114402-06); Dkt. 222-14 (Decl. at Ex. 13, UHC_109546); Dkt. 22215, (Decl. at Ex. 14, UHC_028002).
Further demonstrating the significance of UHC’s illegal policy and conduct
is UHC’s claims data. Dkt. 222 at 10-11. The claims data for out-of-network
lactation services received from Class members consisted of over 33,000 lactation
claims, 88% of which were denied by UHC or resulted in the imposition of costsharing on the insured. See id. at 10; Dkt. 250 at 9-11. The class members
incurred over $1.1 million of cost-share payments and over $3.4 million of billed
charges denied for the lactation services claims.6 Id.
Plaintiffs received out-of-network lactation services at times they were
members or beneficiaries of UHC, ACA-governed non-grandfathered, non-federal
health benefit plans. See Dkt. 82, UHC’s Answer, at ¶¶79, 20-25, 100. None of
Plaintiffs’ out-of-network lactation claims were covered as an ACA preventive
benefit by UHC.7 UHC’s policy and conduct violated the ACA, ERISA and plan

6

Those figures do not include claims that were never submitted by insureds to
UHC; unsubmitted claims are an obvious consequence of UHC’s policy that outof-network claims were not eligible for coverage.
7
Condry paid $556 for three lactation consultations (see Dkt. 78 at 89-92, 96); Hoy
paid $345 for three lactation claims (id. at 100-115); Endicott paid $255 for two
lactation claims (id. at 118-125); Bishop paid $130 for one lactation claim (id. at
7
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documents. Dkt. 78, at ¶¶15-17, 184, 208-20, 240-44 (Counts II, III, V, VI).
On September 9, 2019, Plaintiffs filed a renewed motion for class
certification, presenting a tailored set of classes and addressing the Court’s
concerns set forth in its May 23, 2019 order denying, without prejudice, class
certification (“5/2019 CC Order,” Appendix Ex. 2). Plaintiffs’ Renewed Motion
for Class Certification (“Motion”), sought, in pertinent part, certification of classes
pursuant to Rules 23(b)(1) and/or (b)(2) (and in the alternative Rule 23(c)(4)), of
persons who were insured by or participants in both ERISA and non-ERISA, nongrandfathered, and non-federal employee health benefit plans insured or
administered by UHC in the United States, who from August 1, 2012 to the present
received lactation services from an out-of-network provider, for which UHC did
not provide coverage and/or imposed cost-sharing. Dkt. 222 at 1-2. The Order
collectively refers to the classes as the “Claims Reprocessing Class.” Order at 2, n.
1. In their Motion, Plaintiffs detailed the declaratory and injunctive relief sought
by the Claims Reprocessing Class, which included, inter alia, entry of an order
declaring UHC’s policy to be in violation of the ACA, ERISA, and UHC’s duties
as an insurer/administrator of health plans, and an injunction requiring UHC to
process out-of-network lactation services claims under a revised, ACA compliant

130-135); Barber paid $590 for two lactation claims (id. at 137-140); and Carroll
paid $280 for four lactation claims (id. at 142-115).
8
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policy and procedure. See Dkt. 222 at 11-12.
Contemporaneously with Plaintiffs’ Motion, Intervenor, who is insured by
UHC and incurred costs for two out-of-network lactation services claims in
violation of the ACA, moved to intervene for purposes of addressing the Court’s
prior assertion that no Plaintiff had standing to seek prospective injunctive relief
against UHC. Dkt. 222 at 24-25; 5/2019 CC Order, Appendix Ex. 2 at 4-5. On
November 21, 2019, the Court held a hearing on both of Plaintiffs’ motions. The
Transcript is provided at Appendix Ex. 1.
On December 23, 2019, the District Court issued the Class Certification
Order (Ex. A) denying in part Plaintiffs’ Motion. On December 19, 2019, the
Court denied Intervenor’ Motion in a two-page Order (Exhibit B).
V.

STANDARDS GOVERNING RULE 23(f) APPEALABILITY
Rule 23(f) interlocutory appeals are granted where one or more of the

following factors is present: (1) the district court’s order was “manifestly
erroneous;” (2) the certification decision involves an “unsettled and fundamental
issue of law;” or (3) the opinion below sounds the “death-knell” for either the
plaintiff or defendant, regardless of the merits of the underlying claims.
Chamberlan v. Ford Motor Co., 402 F.3d 952, 959 (9th Cir. 2005). In addition to
or besides these grounds, this Court has broad discretion to grant a Rule 23(f)
petition for any other reason it finds persuasive. Id. at 960.
9
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A class certification order is manifestly erroneous where “the district court
applies an incorrect Rule 23 standard or ignores a directly controlling case.” Id. at
962 (citations omitted). If the district court’s determination was premised on a
legal error, that is a per se abuse of discretion. Yokoyama v. Midland Nat’l Life Ins.
Co., 592 F.3d 1087, 1091 (9th Cir. 2010). Also, a district court abuses its discretion
when its class certification order is based on a conclusion that the plaintiff will not
prevail on the merits. United Steel v. Conoco Phillips, 593 F.3d 802 (9th Cir.
2010); Wolin, 617 F.3d at 1173. These errors are all present here.
VI.

REASONS THE PLAINTIFFS’ PETITION SHOULD BE ACCEPTED
A.

The Order Erroneously Disregards Evidence and Decides the
Merits of UHC’s Policy

UHC was required by the ACA to provide its insureds in non-grandfathered,
non-federal health benefit plans with cost-share-free coverage of lactation services.
UHC’s policy was that out-of-network lactation services were not eligible for the
ACA benefit. UHC’s policy applied to every UHC non-grandfathered, non-federal
plan nationwide and each class members’ out-of-network lactation claim. The
District Court’s class certification inquiry should have ended there, as required
under Rule 23(b)(1) and/or (2). See Mazza v. Am. Honda Motor Co., 666 F.3d 581,
588 (9th Cir. 2012) (The commonality prerequisite looks to whether the “claims
‘depend upon a common contention’ such that ‘determination of its truth or falsity
will resolve an issue that is central to the validity of each claim in one stroke.’”)
10
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(quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011)).
Instead, in denying certification the Order manifestly ignores: (i) UHC’s
express, ambiguous policy that is fundamental to whether UHC failed to provide
insureds ACA-compliant coverage, and (ii) that the question of whether UHC’s
policy violates the ACA applies equally to each of the class members and their outof-network lactation claims.8
In addition, the District Court erroneously ruled on the merits of UHC’s
policy. Ellis v. Costco Wholesale Corp., 657 F.3d 970, 983 n.8 (9th Cir. 2011)
(“The district court is required to examine the merits of the underlying claim
…only inasmuch as it must determine whether common questions exist; not to
determine whether class members could actually prevail on the merits ...”). The
District Court stated “I don’t read [the policy] as a statement that’s contradictory to
the requirements of the ACA.” (Appendix Ex. 1, Transcript at 7). The District
Court effectively ignored UHC’s policy in order to summarily conclude that the
8

UHC auto-adjudicates its claims, meaning that UHC did not adjudicate out-ofnetwork lactation claim based on whether in-network services were available or
unavailable; this is a practical fact that UHC cannot dispute yet the District Court
erroneously assumed UHC did or speculates it may have. Dkt. 222 at 7-11. As
Plaintiffs’ Motion amply addressed (id. at 15-18; Dkt. 250 at 11-12), there are no
differing standards or an availability construct applicable to class members. UHC
did not: adjudicate each out-of-network lactation services claim by determining
any in-network provider availability; inform the insured that its claim was denied
because UHC identified an available in-network provider; or invite its insureds to
demonstrate the negative, that is, that each insured did not have in-network
lactation services available to them. Id.
11
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“evidence does not demonstrate a uniform standard or practice.” Order at 3-4.
Also constituting manifest error is the District Court’s fundamental
misunderstanding of the ACA. Order at 8. By law, the ACA is applicable to all
non-grandfathered health plans, which is how Plaintiffs defined the class,
discussed supra. Applicability of the ACA does not vary among UHC’s plans
“nationwide,” or by “different employers,” or “different geographic regions,”
contrary to the District Court’s speculation, which is not based upon any evidence
or law. Id. For the District Court’s erroneous speculation to “defeat the motion for
class certification” (id.), is basis alone for finding manifest error warranting an
immediate appeal, and, in fact, reversal and remand of the Order.
B.

The Order Directly Conflicts with Wolin and Parsons

The District Court erroneously interjected a damages-like predominance
analysis to a proposed Rule 23(b)(2) class. Id. at 5-8.9 It is well settled that the
determination of certification under Rules 23(b)(1) or (b)(2) “does not require an

9

The District Court’s propensity for applying Rule 23(b)(3) standards to
Plaintiffs’ case is also reflected in the 5/2019 CC Order at 5 (Appendix Ex. 2)
which asked Plaintiffs “why their requested remedy should be considered for class
certification under [Rule] 23(b)(1)-(2), rather than under Rule 23(b)(3).” Plaintiffs
responded in their Motion. Dkt. 222 at 23-24. The Court’s question, and
ultimately the Order, disregard the well-established standards applicable here
warranting certification under Rules 23(b)(1)(A) and (b)(2). See Des Roches, 320
F.R.D. at 506 (“The Court can envision few better scenarios for certification under
(b)(1)(A)....This is because Rule 23(b)(1)(A) takes in cases where the party is
obliged by law to treat the members of the class alike ….”) (citations omitted).
12
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examination of the viability or bases of the class members’ claims for relief, does
not require that the issues common to the class satisfy a Rule 23(b)(3)-like
predominance test, and does not require a finding that all members of the class
have suffered identical injuries.” Parsons, 754 F.3d at 688.
Furthermore, this Court in Wolin, 617 F.3d at 1173, rejected the notions that
(i) individual manifestations of a defect precluded resolution of the claims on a
class-wide basis, or that (ii) “certification is inappropriate because [plaintiffs] did
not prove that the defect manifested in a majority of the class’s vehicles. . .” The
Ninth Circuit adheres to a distinction, ignored by the District Court, between
challenging the predominance of common legal and factual issues, and addressing
merits of the case. Id. Indeed, the Ninth Circuit’s analysis in Wolin is equally
applicable here, to wit: while “individual factors may affect premature tire wear,”
or applied here, affect the ultimate adjudication of a medical claim, “they do not
affect whether the vehicles were sold with an alignment defect,” or here, affect
whether UHC’s policy that out-of-network lactation services were not eligible for
ACA coverage violated the ACA. Id. Also, the Ninth Circuit disfavors conflation
of the challenged conduct with the conduct’s consequences. See Keegan v. Am.
Honda Corp. 284 F.R.D. 504, 530 (C.D. Cal. 2012) (“defendants repeatedly
‘confuse[ ] the defect at issue . . . with the consequences of that defect’…The Ninth
Circuit disfavors this type of mingling of issues, and requires that courts accept
13
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plaintiffs’ theory of relief as it is stated.”).
Instead, in direct contravention of the foregoing authority, the Order
erroneously focused on and required such showings, while also recasting UHC’s
policy and Plaintiffs’ claims to comport with the ultimate holding. In this regard,
the Order states that “if the uniform policy was to deny out-of-network claims
without regard to the availability of in-network services – why were 12 percent of
the claims fully granted?” Order at 5-6; see id. at 5 (“varying results are the
product of varying practices”). Notwithstanding that it was undisputed that 88% of
the class’ lactation claims were not paid in full (Order at 5), amply satisfying any
“manifestation of the defect” standard, a substantial part of the Order (pgs. 5-8)
contains speculation about the 12% of claims that were “accidentally” paid that is
unnecessary, irrelevant, and unsupported.10
Likewise reflecting deviation from applicable class certification standards
and jurisprudence, the evening before the class certification hearing the District
Court issued an order that began with this proposition: “Assume for argument’s
sake that it would be appropriate in this case to certify classes of people who were
denied claims for out-of-network services if the evidence showed that UHC
uniformly denied claims …” Dkt. 257, Appendix Ex. 3. The Court then asked,

10

See Appendix Ex. 2 (The Court deemed UHC’s “instances of compliance” with
the ACA as “accidental”).
14

(23 of 188)
Case: 20-80005, 01/06/2020, ID: 11552498, DktEntry: 1-3, Page 20 of 29

inter alia, “What evidence supports a conclusion that claims for out-of-network
services were uniformly denied …,” and questions why 12% of the lactation claims
were actually paid. Id. Under its erroneous construct of Plaintiffs’ claims and an
inquiry aimed at the consequences flowing from UHC’s policy, the District Court
concluded that the “evidence undermines the plaintiffs’ assertions that a uniform
standard or approach existed” and that it could not find “that members of the
proposed nationwide class had their claims denied due to a uniform standard or
practice” precluding certification of the Claims Reprocessing Class. Order at 4, 11.
Tellingly, the District Court could not completely ignore the flagrant
violations and mistreatment of insureds by UHC in the record, and thus reprimands
UHC for its conduct11 stating “[UHC] did a horrible job of complying with the
ACA...” Appendix Ex. 1, Tr. p. 56. This provides only cold comfort to Plaintiffs,
however, as the District Court ultimately, rewarded UHC by: (i) Disregarding
Wolin, which if properly applied here would mandate a finding that individual
factors do not affect whether UHC’s policy that out-of-network lactation services
were not eligible for coverage violated the ACA; and (ii) Conflating UHC’s
11

See Order at 1-2 ( “To be sure, there is overwhelming evidence that [UHC’s]
efforts to ensure that participants would receive coverage for lactation services as
required by the [ACA] were woefully inadequate…”); Id. at 3 (Stating that UHC
made “no effort to compile comprehensive lists of in-network lactation providers,”
“miscommunicated with participants who called to inquire about coverage,” and
issued a CDG and other documents that “stated that there was no obligation to
cover out-of-network lactation services…”).
15
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challenged policy with the consequence of that policy and erroneously relying on
the consequence of UHC’s policy that the claims were not even eligible for
coverage.12 The compounding errors in the Order render it manifestly erroneous.
C.

The Order Directly Conflicts with Analogous Decisions

Having set aside the existence and import UHC’s policy and wrongly
focusing on consequences of the policy, the Court misapplies precedent to
erroneously hold that Plaintiffs “do [not] come close to proving that [UHC] failed
to comply with the ACA in a uniform way.” Order at 11. To the contrary, UHC’s
policy and Plaintiffs’ evidence met Rule 23(b)(2) certification standards as applied
by other courts in the Ninth Circuit that grant certification of classes comprised of
insureds seeking equitable relief to enjoin an insurers’ illegal conduct and secure a
reprocessing of medical claims under Rule 23(b)(2). In Trujillo, 2019 U.S. Dist.
LEXIS 21927 at *9-10, the court certified a Rule 23 (b)(2) class because plaintiffs
sought declaratory and injunctive relief for the class including:
(2) ‘[a]n injunction requiring United to revise the language of [the]
CDG…;’ (3) ‘[a]n injunction requiring United to adopt and utilize proper
claims procedures …;’ (4) ‘[a]n injunction requiring United to reevaluate
and reprocess Plaintiffs' and class members' claims under revised
procedures compliant with the provisions of ERISA…’

12

A significant consequence of the Court’s focus is that Plaintiffs’ arguments and
evidence, including the testimony submitted by Plaintiffs’ experts, go largely
unconsidered by the District Court’s Order, compare Dkt. 222 and 250, with the
Order, which is largely void of record and case references.
16
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In Wit, 317 F.R.D. at 136, the court certified a class under Rule 23(b)(2), holding
that “the Plaintiffs’ injury can be remedied for all class members by requiring
[the plan] to modify its Guidelines and reprocess claims that were denied under
the allegedly defective guidelines.”13
Rule 23(b)(2) certification is proper under the foregoing jurisprudence
because, like the insureds in those cases, Plaintiffs identified a written policy, set
forth in UHC’s CDG (like Trujillo), pursuant to which UHC acted on grounds that
apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole. See also Parsons,
754 F.3d at 688. The key to certification under Rule 23(b)(2) is establishing the
uniform, class-wide conduct on the part of UHC. Id. This requirement is
“unquestionably satisfied when members of a putative class seek uniform
injunctive or declaratory relief from policies or practices that are generally
applicable to the class as a whole.” Id. The Order disregards Parsons.
Similarly flawed is the District Court’s finding (Order at 4) that “it makes no
sense” for the class to include both those who did and did not submit their lactation
services claims to UHC, presumably evoking Rule 23(a)(3)’s typicality
13

In Des Roches, 320 F.R.D. at 497-98, 508, the court certified a class of
insureds under Rule 23(b)(2). See also, Laurent v. PricewaterhouseCoopers LLP,
No. 18-487-cv, 2019 U.S. App. LEXIS 38178 at *3-4 (2d Cir. Dec. 23, 2019)
(“reformation of the plan and the recalculation of benefits in accordance with the
reformed plan” is an equitable ERISA remedy).
17
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requirement. Under Parsons, 754 F.3d at 685, “representative claims are ‘typical’
if they are reasonably coextensive with those of absent class members; they
need not be substantially identical.” The class is comprised of both claimants
because their claims arise from the same illegal UHC policy, and their interests are
coextensive in having UHC’s policy held to be in violation of the ACA and to have
their out-of-network lactation claims processed under an ACA-compliant policy.14
The District Court’s holding, unsupported by record or case citation, is erroneous.
D.

Plaintiffs and Intervenor Plaintiff Have Standing to Pursue
Prospective Injunctive Relief.

The District Court erroneously precluded Plaintiffs’ ability to seek
prospective injunctive relief. See Order at 3, citing its prior Order Denying Motion
for Class Certification (Appendix Ex. 2). Under Johnson, 2017 U.S. Dist. LEXIS
77482 at *31-32, a plaintiff harmed by an insurer has standing to pursue
prospective injunctive relief, even if that plaintiff is no longer insured. Like
millions of UHC insureds nationwide, each Plaintiff, through a decision made by
her employer (or a partner’s/spouse’s employer), may again become insured by
UHC and subjected to UHC’s illegal conduct.15 Plaintiffs are not clairvoyant,
particularly about the future need for medical services; yet, the District Court calls
14

Plaintiff Condry alleged that she did not submit her subsequent lactation services
claims because UHC denied her initial claim. Dkt. 78, at 89-92, 96.
15
In fact, Plaintiff Condry, who was not a UHC insured at the time of the Motion
is again insured by UHC, effective January 1, 2020. Appendix, Ex. 4.
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on them to make necessarily speculative allegations about the need for such
services.16 Under the District Court’s construct, review of insurers’ illegal policies
and conduct would plainly evade review and avoid prospective injunctions.17
For these reasons, Johnson specifically counseled against the result the
District Court reaches, because it “create[s] a difficult situation for insureds” and
undermines the purpose of insurance. Johnson, 2017 U.S. Dist. LEXIS 77482 at
*31-32. In Johnson, the plaintiff had standing to pursue prospective injunctive
relief because if he was again insured by Hartford, he “should be able to have
confidence that Hartford will obey the law in the future if he shows that it is
violating it now.” Id. The court rejected Hartford’s argument that Johnson who
was not a policy holder was not “realistically” threatened by future harm just
because he would (i) need to purchase insurance again from Hartford, and (ii) be so
unlucky as to suffer another loss. Id. Those principles apply equally here. UHC’s
policy remains unchanged. The prospect of future, repeated harm here warrants a
finding that the Plaintiffs have Article III standing.
16

Appendix Ex. 1, Tr. pgs. 112-117 (requiring that plaintiffs allege intent “to
become pregnant again or use lactation services again”).
17
These facts are equally, if not more, supportive of Article III standing based on
prospective harm flowing from the future purchase of, for example, a mislabeled
food product. See e.g. Ries v. Arizona Beverages USA, LLC, 287 F.R.D. 523, 533
(N.D. Cal. 2012) (finding standing to seek injunctive relief and holding, “Plaintiffs
request to be relieved from false advertising by defendants in the future, and the
fact that they discovered the supposed deception some years ago does not render
the advertising any more truthful...”).
19
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In addition, Petitioners request this Court to exercise pendant appellate law
jurisdiction over the District Court’s Order Denying the Motion to Intervene (Ex.
B). As the Ninth Circuit has explained, it exercises “pendent appellate
jurisdiction” over rulings that are “inextricably intertwined” with or “necessary to
ensure meaningful review of” decisions that are properly on interlocutory appeal.
Poulos v. Caesars World, Inc., 379 F.3d 654, 668 (9th Cir. 2004) (citations
omitted).18 Here, the Order Denying Motion to Intervene is “inextricably
intertwined” with the Order, which expressly circumscribed Plaintiffs’ ability to
seek prospective injunctive relief. The Motion to Intervene, if granted, should
have resulted in the Intervenor, who is a current UHC insured who had out-ofnetwork lactation services claims denied by UHC, pursuing for herself, and the
class, prospective injunctive relief against UHC.
VII. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court grant
their Rule 23(f) petition, and that they be given leave to proceed with a Rule 23(f)
appeal of the Class Certification Order (Ex. A) and Order Denying Motion to
Intervene (Ex. B).

18

See Paige v. California, 102 F.3d 1035, 1139-40 (9th Cir. 1996) (“[t]he
certification of the class is [] inextricably intertwined with the issuance of the
interim injunction,” and “[a]ccordingly, ... we have jurisdiction to consider both.”)
20
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RACHEL CONDRY, et al.,

Case No. 17-cv-00183-VC

Plaintiffs,
v.
UNITEDHEALTH GROUP, INC., et al.,
Defendants.

ORDER GRANTING IN PART AND
DENYING IN PART THE MOTION
FOR CLASS CERTIFICATION
Re: Dkt. No. 222, 244, 245, 246, 247

The motion for class certification is granted in part and denied in part. This ruling
assumes that the reader is familiar with the facts of the case, the parties’ arguments, and the Rule
23 requirements, as well as this Court’s earlier rulings on the cross-motions for summary
judgment as to the named plaintiffs, the prior class certification motion, and the motion to
intervene. A case management conference is scheduled for January 22, 2020 at 10:00 a.m. to
discuss next steps. A joint case management statement is due January 15, 2020.
Denial-Letter Class
The Court ruled at summary judgment that United Healthcare, when it denied five named
plaintiffs’ claims for reimbursement of out-of-network lactation services, violated ERISA’s
requirement that the plan administrator “write a denial in a manner calculated to be understood
by the claimant.” 29 C.F.R. § 2560.503-1(g); 29 U.S.C. § 1133; Booton v. Lockheed Medical
Benefit Plan, 110 F.3d 1461, 1463 (9th Cir. 1997). The plaintiffs now seek certification of a class
of ERISA plan participants who received the same denial letters as the five named plaintiffs,
with an eye towards a court order requiring United Healthcare to send class members new letters
that explain the basis for denial in a comprehensible fashion (which would, in turn, allow
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participants to meaningfully assess whether to contest the denial). United Healthcare’s primary
argument against certification of this class is that some class members may have had subsequent
communications with United Healthcare, and those subsequent communications may have
resolved the dispute between plan and participant (or at least rendered understandable a denial
that was initially incomprehensible). Although it’s safe to assume that some members of the
class will fit this description, that’s not a reason to deny the motion for class certification. United
Healthcare engaged in the same conduct with respect to each of the proposed class members—
sending an incomprehensible denial letter. Although subsequent communications may have
resolved disputes about benefits, it does not change the fact that United Healthcare’s denial
letters to these class members violated ERISA in the same way as to each participant. An
appropriate remedy, therefore, is to order United Healthcare to send a follow-up letter to each
class member. The new letter can be worded so as to emphasize that if a participant believes her
dispute with the company was mooted by activity or communications subsequent to the initial
denial letter, she need not take further action in response to the new letter. Accordingly, this class
is certified pursuant to Federal Rule of Civil Procedure 23(b)(2). See, e.g., Wit v. United
Behavioral Health, 317 F.R.D. 106, 138 (N.D. Cal. 2016); cf. Kartman v. State Farm Mutual
Automobile Insurance Co., 634 F.3d 883, 893 (7th Cir. 2011). The parties should include a
stipulated draft letter to class members with the next case management statement. If they cannot
agree on language after a good-faith effort, they should submit competing draft letters.
Claims Reprocessing Class
In contrast, the plaintiffs’ request to certify a nationwide class of people who were denied
coverage for out-of-network lactation services, for the purpose of ordering United Healthcare to
reprocess all those claims under the correct standard, is an overreach.1
To be sure, there is overwhelming evidence that United Healthcare’s efforts to ensure that
1

The plaintiffs actually seek certification of two classes—a class of people denied lactation
coverage who were members of ERISA plans, and a similar class of people denied coverage who
were members of non-ERISA plans. Because the issues are the same for both proposed classes,
this ruling discusses them together.

2
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participants would receive coverage for lactation services as required by the Affordable Care Act
were woefully inadequate. The company seemingly made no effort to compile comprehensive
lists of in-network lactation providers, thus making it difficult for plan participants to determine
whether such services were available in-network. Moreover, United Healthcare sometimes
miscommunicated with participants who called to inquire about coverage, telling them as a
blanket matter that out-of-network services were not included. Several documents, such as the
Coverage Determination Guide that United Healthcare prepared for providers to use when
submitting claims, stated that there was no obligation to cover out-of-network lactation services,
which was true in situations where in-network services were available to the participant but false
in situations where in-network services were unavailable. United Healthcare appeared to be
operating on the assumption that in-network lactation services would be available to participants
in its plans without inquiring whether that was actually so, and without communicating
adequately to plan participants about their right to coverage for out-of-network lactation services
if in-network services were unavailable. Moreover, as the internal emails reflect, the company
was aware of these problems yet chose not to address them in a meaningful way. As a result,
United Healthcare undoubtedly caused a significant number of mothers and their newborn babies
to lose out on coverage for lactation services that they should have received under the ACA.
Indeed, this happened to some of the named plaintiffs in this case. United Healthcare’s
misconduct, which appears to be ongoing, would presumably support a classwide claim for
prospective relief—specifically, an injunction requiring the company to adopt reforms to better
ensure coverage for lactation services in the future.
But as discussed in prior rulings, none of the named plaintiffs in this case has standing to
seek prospective injunctive relief. See Order Denying Motion for Class Certification, Dkt. 213 at
4-5. Thus, these plaintiffs are left to seek certification of a “reprocessing class”—that is, a class
consisting of all people denied coverage for out-of-network lactation services for the purpose of
ordering that United Healthcare reprocess their claims. They contend that certification of such a
class is warranted because United Healthcare had a blanket nationwide policy of adjudicating

3
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claims for out-of-network coverage without reference to whether in-network services were
available to plan participants.
Presumably, if United Healthcare indeed applied a uniform standard or took a uniform
approach to claims for out-of-network lactation services, class certification would be appropriate.
See Wit v. United Behavioral Health, 317 F.R.D. 106, 138 (N.D. Cal. 2016); Des Roches v.
California Physicians' Serv., 320 F.R.D. 486, 510 (N.D. Cal. 2017). But the evidence submitted
in this case (in connection with both rounds of class certification briefing as well as the crossmotions for summary judgment as to the named plaintiffs) does not demonstrate a uniform
standard or practice. If anything, the evidence undermines the plaintiffs’ assertion that a uniform
standard or approach existed with respect to coverage for out-of-network lactation services.
As a preliminary matter, the plaintiffs have proposed a class that includes two distinct
groups of people: (i) those who received out-of-network lactation services, submitted claims, and
were denied; and (ii) those who received out-of-network services but never submitted claims at
all. It makes no sense to include the second group when the asserted basis for class certification
is that the wrong standard was applied to claims, and when the asserted purpose of class
certification is to obtain reprocessing of those claims. Moreover, each of the named plaintiffs
falls in the first group; there is no named plaintiff who contends her right to coverage was
violated even though she didn’t submit a claim for coverage. So there is no named plaintiff
whose claim is typical of the second group, or who could adequately represent that group. After
all, the primary question relating to liability would be different for each group—for the first
group, it would involve whether United Healthcare applied a uniform (and uniformly incorrect)
standard or practice to their claims; for the second group, it would presumably involve inquiry
into whether participants were adequately informed of their potential right to coverage for outof-network services.
But even taking the first group—people whose claims for out-of-network lactation
services were denied—the plaintiffs have not met their burden of demonstrating that United
Healthcare applied a uniform standard or practice to those claims. Indeed, the plaintiffs’ own
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presentation raises more questions than answers in this regard. The plaintiffs have identified
what they believe to be the universe of out-of-network lactation claims submitted to United
Healthcare during the class period.2 They note that roughly 88 percent of the claims were
partially or fully denied (which would be contrary to the ACA if no in-network services were
available), meaning that roughly 12 percent of them were fully granted (as the ACA would
require if no in-network services were available).3 See Dkt. 222 at 19. If United Healthcare
applied a uniform policy to all these claims—and if the uniform policy was to deny out-ofnetwork claims without regard to the availability of in-network services—why were 12 percent
of the claims fully granted? The plaintiffs mostly leave the Court to speculate on this question.
That itself is a problem, because the burden is on the plaintiffs to demonstrate that class
certification would be appropriate. But in any event, there is reason to believe, based on the
limited evidence the parties have presented, that the varying results are the product of varying
practices rather than a uniform one.4
To understand why this unexplained 12/88 percent split undermines the plaintiffs’ efforts
to certify a class, it’s necessary to consider how United Healthcare’s plans are supposed to work
when a plan participant seeks lactation services. At least some (and perhaps all) of the plans in
which the proposed class members participated offer mechanisms for people to seek
authorization to receive coverage for out-of-network care—mechanisms that would presumably
apply in situations where ACA-required lactation services are not available in-network. For

The plaintiffs’ dataset includes claims from the beginning of the class period in 2012 through
December 31, 2018, although the class period is ongoing. Dkt. 222-1 at 2.
3
The ACA mandates free preventive services. So if an insurer does not have providers in its
network who are available to provide lactation services, and a plan participant receives those
services out of network, the ACA regulations not only require that the insurer cover those out-ofnetwork services, but furthermore forbid the insurer from imposing “cost-sharing requirements”
in which the participant has to pay some portion of the charges through a deductible, co-pay,
coinsurance, or similar mechanism. See 29 C.F.R. 2590.715-2713(a)(3)(ii). In other words, if
lactation services are not available free of charge in-network, then the insurer can’t make its
customers pay anything when they receive lactation services out-of-network.
4
Incidentally, the admissibility of the plaintiffs’ analysis is hotly contested, and there are reasons
to suspect that it’s not admissible. The Court will assume its admissibility for purposes of this
ruling only.
2
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example, the plan for one of the named plaintiffs, Felicity Barber of San Francisco, states: “If
medically appropriate care from a qualified provider cannot be provided within the network, we
will arrange for the required care with an available and accessible non-network provider.” See
Dkt. 102-13 at 27. The plan goes on to say that in this situation, the participant’s “network
physician” will notify United Healthcare of the need for out-of-network services, in which case
the company “will work with you and your network physician to coordinate care through a nonnetwork provider.” Id. at 29. And the plan sets forth a process for submitting claims for services
from a non-network provider. Id. at 78.5
With that in mind, let’s return to the plaintiffs’ analysis of claims for out-of-network
lactation services. There are at least three possible explanations for the 12/88 percent split. First,
perhaps the 12 percent had their claims granted because they successfully used their plans’
mechanisms for obtaining coverage for out-of-network services, while the 88 percent had their
claims denied either because the mechanisms revealed in-network services or because these plan
participants failed to utilize the mechanisms in the first place. In this scenario, perhaps class
certification would be appropriate on the plaintiffs’ “uniform policy” theory, but it would not
result in a reprocessing of claims. Instead it would result in a grant of summary judgment for
United Healthcare and against the class, because this would presumably reflect compliance with
the ACA’s requirement that lactation services be covered out-of-network when in-network
services are unavailable.6
A second possibility is that the 12 percent had their claims granted for some reason
unrelated to the availability of in-network lactation services, while the 88 percent had their
claims denied without regard to the availability of in-network lactation services. Under this
5

Most of the mechanisms appear to involve processes to obtain approval for receiving out-ofnetwork services—what the parties call a “gap exception”—prior to receiving the services.
Although it is not clear from the record, it’s at least possible that some mechanisms may involve
after-the-fact approval.
6
This scenario assumes that the mechanisms for obtaining approval of coverage for out-ofnetwork services are reasonable. An ineffective or overly burdensome mechanism would
presumably not comply with the ACA, but as discussed later in this ruling, the plaintiffs have not
shown that United Healthcare’s mechanisms are uniformly ineffective.
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scenario, all claims were considered without regard to the availability of in-network services,
suggesting a uniform (and uniformly incorrect) policy that would support certification of a class
and an order requiring United Healthcare to reprocess denied claims under the correct standard.
But the plaintiffs merely speculate that the 12 percent had their claims granted for reasons
unrelated to the availability of in-network services, without presenting any evidence of what
those reasons might have been. For example, at oral argument plaintiffs’ counsel speculated,
without evidence to back it up, that perhaps the 12 percent had particularly generous plans that
automatically provide coverage for out-of-network services, without regard to the availability innetwork services. This sort of speculation is insufficient to support a conclusion that all claims
were considered without reference to the availability of in-network services.
The third possibility, which seems at least as realistic as the other two, is that the systems
worked adequately for some proposed class members and not for others. Imagine the following
scenarios, each of which is plausible and none of which can be ruled out on the evidence
presented:
•

A plan participant seeks pre-approval for out-of-network services, promptly receives
that approval, and ultimately receives reimbursement for her claim. This would put
her in the 12 percent, and it would be an example of United Healthcare applying an
ACA-compliant standard to her claim.

•

A participant seeks pre-approval for out-of-network services but is denied, even
though in-network services are unavailable. This would put her in the 88 percent, and
it would be an example of United Healthcare applying a noncompliant standard to her
claim.

•

A participant seeks pre-approval for out-of-network services, she is denied because
in-network services are truly available, she nonetheless obtains services from an outof-network provider whom she prefers, and she seeks reimbursement but United
Healthcare denies the claim. This also would put her in the 88 percent, but it would be
an example of United Healthcare applying an ACA-compliant standard to her claim.7

7

United Healthcare has offered its own analysis, which provides limited support for the
possibility that at least some proposed class members fit this description. United Healthcare’s
analysis is for both in-network and out-of-network lactation services. It suggests that the large
majority of claims for lactation services were for services provided in-network. Although this
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•

A participant does not seek pre-approval and goes straight to an out-of-network
provider, despite the fact that in-network providers are truly available. (Two of the
named plaintiffs lost at summary judgment because they fit this description based on
the evidence presented.) This participant would also fall in the 88 percent in the
plaintiffs’ analysis, but there is no indication that United Healthcare applied a
noncompliant standard to her claim.

•

A participant does not seek pre-approval and goes straight to an out-of-network
provider, later demonstrates that lactation services were not available in-network, and
is denied reimbursement because she did not seek pre-approval. This person too
would fall in the 88 percent. But perhaps it would be appropriate to deny her claim
because she failed to utilize the pre-approval mechanism.

The plaintiffs have not presented evidence that would allow the Court to reach a conclusion, or
even to make an estimate, about how many participants fit into each category identified above.
Compounding the problem is the fact that the plaintiffs have proposed a nationwide class
that includes participants in many different health plans. Although all these plans are
administered by United Healthcare or one of its affiliates, they are for different employers and
cover different geographic regions. While the parties have submitted the plan documents for a
few of the plans at issue, they have not submitted the documents for others. They have not even
presented evidence as to the total number of plans implicated by the proposed class. The
incomplete and murky nature of this evidentiary submission is likely enough, on its own, to
defeat the motion for class certification. That’s because the experiences of proposed class
members may have varied by plan, or by region, or both.
Consider, for instance, the evidence presented in connection with the cross-motions for
summary judgment as to the named plaintiffs. Neither of the two named plaintiffs from the San
Francisco Bay Area—Felicity Barber or Rachel Condry—tried to find an in-network provider of
lactation services before seeking care outside their plans’ network. See Dkt. 146 at 4. And there

analysis may be incomplete and therefore may be of limited value, it provides at least a potential
explanation for why, in the plaintiffs’ analysis, only 12 percent of claims for out-of-network
services were granted. If in-network lactation services were available to most participants, that
could help explain why most claims for out-of-network services were denied. Indeed, the results
of United Healthcare’s analysis of out-of-network claims is comparable to that of the plaintiffs:
approximately 17 percent of claims for out-of-network services were fully granted. See Dkt. 231
at 3.
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was unrebutted evidence that their plans had in-network lactation providers near them. Id. Thus,
there is no reason to believe that the pre-approval mechanisms would have failed these plaintiffs
had they attempted to use them. In contrast, one named plaintiff from Philadelphia—Jance
Hoy—tried to find an in-network provider of lactation services but could not do so. Id. And
United Healthcare presented no admissible evidence that in-network providers were in fact
available to Hoy at the relevant time. Id. A United Healthcare representative spoke with Hoy and
confirmed the unavailability of in-network providers, but asserted nonetheless that Hoy would
not be covered for out-of-network services. Id. And when Hoy sought reimbursement for out-ofnetwork services, United Healthcare denied her claims. Id. A similar fate was suffered by Teresa
Harris, also from Philadelphia, whose motion to intervene as a named plaintiff was denied in a
prior ruling. Harris was denied coverage for out-of-network services and appealed, making a
facially compelling case for entitlement to reimbursement pursuant to the ACA’s mandate. Dkt.
226-2 at 5. But United Healthcare rejected her appeal without providing any meaningful
explanation, without addressing Harris’s contention that in-network services were unavailable,
and without responding to Harris’s assertion that the ACA required reimbursement under these
circumstances. Id. at 18-22. Thus, although it’s risky to reach any firm conclusion based on the
experiences of a few people, particularly where the evidence presented about those individual
experiences was so sparse, there is a real possibility that different approaches to ACA
compliance were taken for different plans or in different regions.
The plaintiffs contend that the various possibilities about what actually happened to a
participant don’t matter, because the pre-approval mechanisms could not have been adequate to
comply with the ACA’s lactation coverage mandate, particularly when United Healthcare did an
otherwise terrible job of communicating with its members about how to obtain lactation services
either in-network or out-of-network. It’s certainly true, as already noted, that United Healthcare
did an exceedingly poor job complying with the ACA. But the plaintiffs have presented no
evidence to support their contention that the pre-approval mechanisms were uniformly
inadequate under the ACA. To be sure, the existence of a mechanism to obtain pre-authorization
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for out-of-network coverage would only allow a plan to achieve compliance with the ACA if it
were an effective way of ensuring that participants receive lactation coverage. If the mechanism
were inadequate, then United Healthcare would presumably violate the ACA by denying a
subsequent claim for coverage merely because the participant failed to utilize it.8 And if preapproval mechanisms were uniformly inadequate across plans, then perhaps this would support
the contention that United Healthcare participants were uniformly subject to a noncompliant
policy or standard. But from an evidentiary standpoint, the plaintiffs have not offered anything
about how these mechanisms work in practice, or about whether the mechanisms work the same
across plans or regions. And recall that, at least for the few plans whose documents the parties
have placed in the record, participants are informed as a general matter (that is, not just for
lactation services) that they can obtain approval for out-of-network services when those services
are not available in-network. Indeed, jumping through some extra administrative hoops to obtain
out-of-network coverage is a familiar concept, at least for people accustomed to using health
insurance. And the plan documents themselves do not appear to foreclose the possibility of using
pre-approval processes for lactation services (although admittedly United Healthcare did not
describe the ACA’s requirements accurately in other documents, such as the Coverage
Determination Guide). Thus, there is reason to believe that a well-functioning pre-approval
mechanism could be adequate to fulfill an insurer’s obligations under the ACA’s lactation
services mandate, and such a mechanism may have been available here for at least some
proposed class members.9
8

Similarly, while an insurer could presumably rely on other types of mechanisms (besides preapproval) to comply with the ACA, those mechanisms could only permit compliance with the
ACA if they were effective. For example, United Healthcare makes repeated reference in its brief
to the appeal processes available in its plans. But clearly an insurer could not comply with the
ACA by denying all out-of-network claims and relying solely on its appeals process to identify
claims that should have been granted.
9
The plaintiffs speculate that it will be difficult for mothers to utilize pre-approval mechanisms
when they have newborn babies and are struggling with lactation problems. This is certainly a
plausible theory, but it would presumably depend on how easy or difficult it is to invoke any
given pre-approval process. Because the plaintiffs have not offered any evidence on this issue,
the plaintiffs’ assertions about difficulties in utilizing a pre-approval mechanism are not a basis
to conclude that the proposed class members have been subject to a uniform practice nationwide.
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In sum, the data and evidence the plaintiffs have provided doesn’t come close to proving
that United Healthcare failed to comply with the ACA in a uniform way. See Wal-Mart Stores,
Inc. v. Dukes, 564 U.S. 338, 350 (2011) (plaintiffs’ claims “must depend upon a common
contention . . . capable of classwide resolution”); cf. Wit v. United Behavioral Health, 317 F.R.D.
106, 127 (N.D. Cal. 2016) (“The harm alleged by Plaintiffs—the promulgation and application
of defective guidelines to the putative class members—is common to all of the putative class
members.”); Des Roches v. California Physicians’ Service, 320 F.R.D. 486, 499 (N.D. Cal.
2017) (“[I]t is clear that the Guidelines were used in a similar way for all class members . . . .”).
This precludes a finding, on this record, that the members of the proposed nationwide class had
their claims denied due to a uniform standard or practice. This aspect of the motion for class
certification is therefore denied.10
IT IS SO ORDERED.

Dated: December 23, 2019
______________________________________
VINCE CHHABRIA
United States District Judge

Similarly, the plaintiffs point out that according to United Healthcare’s data, only a very
small number of “gap requests” were approved during the class period, suggesting that the preapproval mechanisms were inadequate across the board. But this evidence is inconclusive on the
current evidentiary record: the small number of gap exceptions might be explained by United
Healthcare’s contention that most new mothers were able to obtain lactation services in-network.
10
United Healthcare’s administrative motion to file portions of its Exhibit F under seal is
granted. The motions to exclude experts Hanley, McGlone, and Morton are denied as moot.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RACHEL CONDRY, et al.,

Case No. 17-cv-00183-VC

Plaintiffs,
ORDER DENYING MOTION TO
INTERVENE

v.
UNITEDHEALTH GROUP, INC., et al.,

Re: Dkt. No. 221

Defendants.

In early 2017, six named plaintiffs brought this lawsuit against United Healthcare,
seeking to represent a nationwide class. The named plaintiffs sought retrospective as well as
prospective relief on behalf of themselves and the class. Relatively early in the case, the Court
expressed concerns to plaintiffs’ counsel about whether any of the named plaintiffs had standing
to seek prospective relief. Even if the Court hadn’t expressed these concerns, they should have
been obvious in light of Los Angeles v. Lyons, 461 U.S. 95 (1983), and the many subsequent
cases applying it. Nonetheless, during the period when the Court was considering cross-motions
for summary judgment as to the named plaintiffs, counsel did not seek to add a named plaintiff
qualified to seek prospective relief. After the summary judgment ruling, further discovery took
place, and the plaintiffs filed a motion for class certification, seeking certification of classes to
obtain both retrospective and prospective relief. Again, counsel did not seek to add a named
plaintiff qualified to seek prospective relief during this period. The Court denied the motion for
class certification, identifying numerous problems with it (including but not limited to the fact
that none of the named plaintiffs had standing to seek prospective relief). Denial was without
prejudice to seeking certification of a narrower class on a stronger evidentiary presentation. A
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further period of discovery ensued, during which time counsel still did not seek to add a named
plaintiff qualified to seek prospective relief. More than three months later, the plaintiffs filed a
renewed motion for class certification. Along with that, plaintiffs’ counsel filed a motion to
intervene on behalf of Teresa Harris, for the purpose of adding a plaintiff who had standing to
seek prospective relief. But the proposed complaint-in-intervention does not allege facts that
would give Harris standing to seek prospective relief. Although she alleges that she was
improperly denied coverage for out-of-network lactation services and that she continues to be a
United Healthcare plan participant, she includes no allegations about the likelihood that she will
need lactation services in the future. See Lyons, 461 U.S. at 105 (“Lyons' standing to seek the
injunction requested depended on whether he was likely to suffer future injury . . . .”).
Given this history, it would be unfairly prejudicial to United Healthcare to grant Harris’s
motion to intervene. In a case that is finally nearing its end, adding Harris would result in at least
one more motion to dismiss for lack of standing, which would need to be granted. And if Harris
were able to cure the defects in her proposed complaint, yet another discovery period would
ensue, presumably followed by another motion for summary judgment, presumably followed by
yet another motion for certification of a prospective relief class. In contrast, denial of the motion
does not prejudice Harris, because she is free to file a separate suit against United Healthcare
seeking both retrospective relief and, if she can ultimately allege the facts necessary to establish
standing, prospective relief. See Federal Rule of Civil Procedure 24(b)(3); Rule 24(a)(2)
(intervention as of right available when motion is timely and “disposing of the action may as a
practical matter impair or impede the movant's ability to protect its interest”).
Accordingly, the motion to intervene is denied.
IT IS SO ORDERED.
Dated: December 19, 2019
______________________________________
VINCE CHHABRIA
United States District Judge
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Thursday, November 21, 2019
10:58 a.m.

2
P R O C E E D I N G S

3
4
5
6
7
8
9

THE CLERK:

Calling case number 17-cv-183, Condry

versus United Healthcare Group, Inc., et al.
Counsel, please step forward and state your appearances
for the record.
MR. CARDOZO:

Ray Cardozo for defendant

UnitedHealthcare.
Hello.

10

THE COURT:

11

MS. DONALDSON-SMITH:

Good morning, your Honor.

12

Donaldson-Smith for the plaintiffs, and I have with me my

13

colleague Nathan Zipperian.

14

THE COURT:

15

MS. HANSON:

16
17

Kim

Hello.
Good morning, your Honor.

Rebecca

Hanson on behalf of the defendants.
THE COURT:

Hello.

Okay.

So you got my questions,

18

and you can see from my questions that my biggest concern here

19

is the evidence.

20

the case is amenable to class treatment and, you know, I have a

21

number of concerns about the quality of the evidence that's

22

been presented in support of the first two classes, which

23

I think are much better described as the -- ERISA and non-ERISA

24

class is not terribly descriptive.

25

the -- claims denial classes?

The burden is on the plaintiff to show that

Why don't we call them

I don't know, we'll figure it

App.005
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5

1

out.

2

But anyway, those two classes, I don't -- I mean,

3

I certainly have not developed a sufficient understanding of

4

the evidence that's been presented that would support a

5

conclusion that these claims are amenable to class treatment.

6

So do you want to walk me through the evidence?

7

MS. DONALDSON-SMITH:

Certainly, your Honor, and

8

yes, we did receive the quick questions, and I appreciate the

9

questions in advance as well, your Honor, and I do think,

10

actually, in responding to that question, that goes to your

11

Honor's first question:

12

uniformly denied and imposed cost sharing on out-of-network CLS

13

claims without regard to the ACA and the availability of

14

in-network services?

15

What evidence is there that United

And we think that the record is clear.

We start with United's policy, and United's policy -Okay, let's look at it.

16

THE COURT:

17

MS. DONALDSON-SMITH:

18

Your Exhibit 8?

THE COURT:

20

MS. DONALDSON-SMITH:

21

THE COURT:

22

MS. DONALDSON-SMITH:

23

THE COURT:

25

That's Exhibit 8.

It's docket 222.

19

24

Certainly.

Correct.

Okay.
Docket 222-9.

Okay, I've got it right here.

Page 2,

right?
MS. DONALDSON-SMITH:

Depending on which page

App.006
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1

reference you're looking at, your Honor, it's page 3 of 44 or

2

page 2 of 43.
Right, okay.

3

THE COURT:

4

MS. DONALDSON-SMITH:

5

Um-hum.

And so the policy is towards

the bottom of the page.
Right.

6

THE COURT:

7

MS. DONALDSON-SMITH:

And it says, "Cost Sharing for

8

Non-Grandfathered Health Plans."

That's the policies that

9

we're dealing with here from the ACA.
Right, right.

10

THE COURT:

11

MS. DONALDSON-SMITH:

Number 2, it states,

12

"Out-of-network preventive care services are not part of the

13

PPACA requirement."

14

That's wrong.

THE COURT:

Right, but that is actually the default

15

rule under the Affordable Care Act -- right? -- is that you

16

don't have to provide out-of-network care for preventive

17

services.

18

There's an exception to that default rule, which is that

19

if you don't have it available in-network, you have to

20

reimburse it -- the out-of-network services.

21

as just a statement of the default rule, which is accurate.

22

MS. DONALDSON-SMITH:

But I view this

Your Honor, the default rule

23

is not -- the coverage requirement under 2713 is not health

24

insurance plans cover in-network CLS.

25

the following preventive services.

It's health plans cover
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1

Then there is an interim reg that says health insurance

2

plans, policies, payors cannot avoid that coverage requirement

3

to cover that service as a preventive service without cost

4

share by saying we don't have in-network providers.

5

THE COURT:

Yes, but it's literally true -- I mean,

6

I understand that it would have been better for them to say,

7

you know, the Affordable Care Act does not require us to cover

8

out-of-network lactation services unless we don't provide it

9

in-network.

10

I understand that, but I think you're -- you know, as

11

lawyers like to say, you're asking this -- I know, you're

12

placing more weight on this sentence than it can bear, because

13

it's not -- I don't read it as a statement that's contradictory

14

to the requirements of the ACA.

15

the default -- a correct statement of the default rule under

16

the ACA, which is that you're not required to reimburse

17

out-of-network.

18

You're only required to cover out-of-network if you don't

19

provide the lactation services in-network.

20
21
22

I read it as a statement of

You're not required to cover out-of-network.

Isn't that -- what I just said, is that not a correct
statement of the rule under the ACA?
MS. DONALDSON-SMITH:

I would disagree to the extent

23

that 2713 does not say coverage for in-network.

So I don't

24

see -- I don't view the -- maybe what we've been terming the

25

availability construct, I don't view that as the rule --
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Wait, but --

1

THE COURT:

2

MS. DONALDSON-SMITH:

3

-- and that being the default

rule.

4

THE COURT:

-- but your whole case has been an

5

argument that, you know, they didn't cover my out-of-network --

6

you have these plaintiffs who sought out-of-network coverage,

7

and your argument is that -- your argument I think has always

8

been, the Affordable Care Act requires the company to

9

reimburse, without cost sharing, when they don't provide it

10

in-network, and the -- UHC didn't provide it in-network, and

11

therefore, they're required to reimburse the out-of-network

12

care.

13

MS. DONALDSON-SMITH:

14

THE COURT:

15

MS. DONALDSON-SMITH:

16

That's right.

Okay.
If the insured had access to

the in-network, we wouldn't be here.
Right.

We wouldn't be here, right.

And

17

THE COURT:

18

so I'll ask the question again.

19

the requirements of the Affordable Care Act is that the

20

Affordable Care Act does not require companies to cover

21

out-of-network lactation services unless in-network lactation

22

services are not available.

23
24
25

I mean, my understanding of

Isn't that a correct statement of the ACA?

Do you want me

to say it again?
MS. DONALDSON-SMITH:

No, thank you, your Honor.
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1

And I don't want to -- I don't think that this is a matter of

2

semantics either, and that's not what I'm making this.

3
4
5
6

THE COURT:

Okay, well, what's inaccurate about what

I just said?
MS. DONALDSON-SMITH:
coverage for CLS.

That's what the ACA states.
But it's not required to provide

7

THE COURT:

8

coverage for CLS out-of-network.

9
10
11
12
13

MS. DONALDSON-SMITH:
THE COURT:

unless it's not available in-network.
MS. DONALDSON-SMITH:

Correct?

Not available to the insured

in-network.
Right.

THE COURT:

15

MS. DONALDSON-SMITH:

17

It is.

Unless it doesn't provide coverage --

14

16

United is required to provide

Correct.

That's not what this

policy states, and other -- other of United's outward-facing -THE COURT:

No, out-of-network preventive care

18

services are not part of the ACA requirements.

19

is -- that is the default rule, that is true.

20

exception, and you said the exception was adopted in the

21

regulations, not in the statute itself?

22

MS. DONALDSON-SMITH:

23

THE COURT:

24

MS. DONALDSON-SMITH:

25

I mean, that
There is an

Is that right?

That's correct, your Honor --

Okay.
-- because the statute itself

states that health plans must provide coverage for all of the
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1

following items and services, and may not impose any cost share

2

requirements.

3

out-of-network.

There is not a distinction between in and

Right, but you --

4

THE COURT:

5

MS. DONALDSON-SMITH:

6

THE COURT:

These are preventive --

-- but you agree that if the -- do you

7

not, that if the health plan provides coverage in-network for

8

lactation services, then it does not need to provide coverage

9

for out-of-network lactation services?

10

MS. DONALDSON-SMITH:

11

THE COURT:

12

Sure, and we --

You agree with that, right?

That's the

whole -- that's the entire basis of your case --

13

MS. DONALDSON-SMITH:

14

THE COURT:

15

MS. DONALDSON-SMITH:

Correct.

-- right?
We have a dispute as to what

16

coverage -- what constitutes coverage, and we say that United

17

didn't cover, but I still, your Honor, going back to this

18

language, I still contend, and I respectfully disagree, it

19

appears, this statement does not say what your Honor is saying

20

or what I am saying.

21

care services are not part of the ACA requirement, and that is

22

not true, and that's the policy.

23

defendants have cited as the policy specific to the

24

adjudication of its CLS claims.

25

THE COURT:

It states that out-of-network preventive

Okay.

This is the policy that

Before -- I understand your
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1

argument about that.

2

question that this could have been written better, but

3

I don't -- I don't think it establishes that there was a

4

blanket policy at UHC of not -- of not reimbursing for

5

out-of-network lactation services.

6

Like I said, I don't think there's any

I don't think that, you know -- does it have some

7

evidentiary value?

8

arguing?

9

close to establishing what you claim that it establishes.

10

Yes.

Is it as valuable as you seem to be

No, I don't think it is.

I don't think it comes

Before we move on to other evidence, Mr. Cardozo, do you

11

have anything that you want to say about this particular

12

evidence?

13
14
15

MR. CARDOZO:

Yeah, just two things.

and one on the facts.
What you said was exactly correct in terms of a statement

16

of the ACA.

17

insurors work.

18

can require people to go in-network.

19

exactly correct, on the law.

20

One on the law

It was adopted against the reality of how health
That's why the regulation said explicitly, you
So what you said was

On the facts, this policy is exactly as you describe it.

21

It's just the default rule, and it's a piece of the actual

22

United policy, because of course, in the benefit booklets, they

23

tell every member, if you can't find it in-network, we'll work

24

with you; and then you've got that gap exception process and

25

you've got the appeal process.
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1

So there's an entire series of events to get to this idea

2

that if you can't find it in-network, we'll cover you.

3

just simply a correct statement of the default rule, and

4

they're selectively --

5

THE COURT:

This

But I would have thought, you know, in

6

this -- in the coverage determination guideline, this is the

7

section on preventive care services.

8

other sections, right?

9

the -- I understand that this is not a document that goes to

10

There are a bunch of

I would have thought that somewhere in

participants, correct?

11

MR. CARDOZO:

12

THE COURT:

Correct.

But I would have thought -- and so this

13

is a document that is designed to communicate with the

14

providers, is that correct?

15
16

MR. CARDOZO:
internally.

It's just internal at United.
Internal at United.

17

THE COURT:

18

MR. CARDOZO:

19

Claims -- it's a claim processing

internal guideline.
Okay.

20

THE COURT:

21

MR. CARDOZO:

22

No, it's designed to communicate

So if -- on that point --

I'm sorry, I didn't correct it.

I understand it -Okay.

23

THE COURT:

24

MR. CARDOZO:

25

THE COURT:

It goes to providers too, okay.

It goes to...?
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To providers as well.

1

MR. CARDOZO:

2

THE COURT:

3

MS. DONALDSON-SMITH:

4

Providers.
It's publicly available at

United's website -Okay.

5

THE COURT:

6

MS. DONALDSON-SMITH:

7

THE COURT:

-- to anyone.

So I would think that -- I mean, if you

8

look at this paragraph, you know, on out-of-network preventive

9

care services, as I said, I think they're trying to put too

10

much weight on it, but isn't the paragraph problematic?

11

MR. CARDOZO:

12

THE COURT:

Yes --

I mean, shouldn't it say, you know,

13

these services -- these out-of-network services are not

14

reimbursed unless the services are not -- are unavailable

15

in-network?

16

MR. CARDOZO:

Yeah, I would say there was a nuance,

17

it could have been written better, this one piece, but again,

18

when you've got other pieces of information that are also going

19

out, the benefits booklets say, you know, it's this, and then

20

you've got another statement that says, if you have a problem,

21

we'll work with you -Okay.

22

THE COURT:

23

MR. CARDOZO:

24

THE COURT:

25

-- and get it covered.

If I'm somebody who's considering claims

at UnitedHealthcare, and somebody comes to me and they say -- a
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1

participant comes to me and says, you know, I -- here's my

2

request for reimbursement for lactation services that I got

3

from Dr. So-and-So, who's out-of-network.

4

at, other than this, to determine how to handle that?

5

MR. CARDOZO:

What else do I look

Well, this comes to the claims person

6

against a backdrop of evidence of other things the claims

7

person knows.

8

in-network, there are ways to get you there, in terms of gap

9

exceptions or just calling and they'll help you provide it, and

10

They also know that if you wanted to go

there's also an appeals procedure after this.

11

So the claims person --

12

THE COURT:

What is -- what's the relevance of the

13

appeals procedure?

14

they get it wrong, right?

15

get it right the first time.

16

a claims processor that will allow the claims processor to get

17

it right the first time?

18

I mean, the appeals procedure is for when
But the point is, you're supposed to
And so where is the guidance for

Where does it say to the claims processor, well, except

19

the situation where there was no in-network lactation services

20

available, in that case it should be covered?

21

MR. CARDOZO:

The relevance is you've got a stream

22

of things that you have to put together all at once.

You've

23

got, as evidence shows and we'll get to in the later questions,

24

you've got this widespread availability of in-network, and

25

you've got a procedure for getting approval to go
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1
2

out-of-network if you can't find it in.
A claim shows up without either of those two things

3

happening, at that point, the adjuster could assume, okay, this

4

is someone who went out-of-network, not because of an

5

availability issue, but for other reasons, like Ms. Condry or

6

Ms. Barber.

7

out for other reasons.

8

failsafe.

9

assumption happens in this individual case to be wrong, they

It had nothing to do with availability.

And if -- the adjuster knows there's a

If I've got it wrong, if that logical likely

10

have an appeals procedure.

11

you've got this wrong, I couldn't find it.

12

It went

They could explain, no, no, no,

But there are some assumptions that you can draw from the

13

fact that we've got a procedure to get approval before you go

14

out-of-network.

15

Just like -- to give the simplest example, you have to

16

submit a claim.

You might have a reimbursable claim, but you

17

have to submit a claim.

18

to follow the company's stated procedure before you'll get

19

reimbursed.

20

available to them to get approval to go out-of-network, this

21

piece comes in only after someone's bypassed the available

22

procedure.

You have to do something.

You've got

So someone who bypasses the procedure that's

23

So there's an assumption in it that someone who's doing

24

that has bypassed available in-network persons, but it's not

25

unfounded, and there's a failsafe behind it.
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1
2

THE COURT:

Okay, I understand your argument about

that.

3

Okay, what other evidence?

4

MS. DONALDSON-SMITH:

Certainly, your Honor, and

5

just -- if I may for a moment, I'm not certain what reference

6

in the plan document counsel for United was referring to,

7

because the references in the plan document that I'm aware of

8

state the same language as to coverage for in-network

9

preventive purposes.

10

It does not provide a link or any link

between, but if you cannot find them in-network.

11

THE COURT:

So the plan -- so you want me to look at

12

the plan documents.

13

that you think is relevant to this.

14
15

MS. DONALDSON-SMITH:

THE COURT:

Is it in the record?

MS. DONALDSON-SMITH:

19

connection with prior filings.

20

he was referring --

21

23
24
25

Are they in the

record?

18

22

Your Honor, I actually don't

have the plan document in front of me at the moment, but --

16
17

Show me the language in the plan documents

THE COURT:

They are in the record in
I thought maybe counsel, since

Okay, but your job is to point me to the

evidence.
MS. DONALDSON-SMITH:

Certainly.

I was referring to

the evidence in response to -THE COURT:

The evidence that you're relying on in
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1

support of your contention that there is a uniform -- there is

2

a uniform policy, or blanket policy.

3

MS. DONALDSON-SMITH:

Sure.

So in addition to the

4

language that we see in the CDG, we also have United's outward

5

public statements -Okay.

6

THE COURT:

7

MS. DONALDSON-SMITH:

-- that the policy was that as

8

long as these benefits are received in-network, then they're

9

covered.
And where is that?

10

THE COURT:

11

MS. DONALDSON-SMITH:

12

motion, and that's docket number 222-10.
Okay.

Show me where that is.

13

THE COURT:

14

MS. DONALDSON-SMITH:

15

So that's Exhibit 9 to our

Got it.

So this is United's preventive

care services flyer.
Okay.

16

THE COURT:

17

MS. DONALDSON-SMITH:

And we can see at the bottom

18

of the second page, it's 10/14, 2014, and we see the paragraph

19

on the second page, or page 3 out of 3, Lactation Support and

20

Counseling -Um-hum.

21

THE COURT:

22

MS. DONALDSON-SMITH:

23

-- and the language in the --

that paragraph says,

24

"Under the health reform law, lactation support

25

and counseling are covered without cost-share when
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1

performed by a network provider.

2

covers lactation support and counseling without

3

cost-share when performed by a network

4

physician...," et cetera.

5

THE COURT:

6

MS. DONALDSON-SMITH:

7

Okay.
When?

And then the

cross-reference is the CDG.

8
9

UnitedHealthcare

THE COURT:
same thing.

Okay, but isn't that just -- that's the

I mean, I -- that's the sort of same point about

10

that, which is, it's a statement of the default rule.

11

got to get it in-network, but there is an exception in the ACA,

12

and there is an exception in the -- in United's policies where

13

you can go out-of-network if you don't have -- if the coverage

14

isn't available in-network.

15

MS. DONALDSON-SMITH:

You've

I don't see that exception

16

referenced in the CDG, and I don't see that exception

17

referenced in the outward-facing materials that are provided to

18

insureds.
Okay.

19

THE COURT:

20

MS. DONALDSON-SMITH:

21
22
23

We also -- if I may, your

Honor -THE COURT:

If I could just ask one quick question

about that.

24

MS. DONALDSON-SMITH:

25

THE COURT:

Sure.

Is it referenced in the CDG?
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1

MR. CARDOZO:

2

THE COURT:

3

MR. CARDOZO:

It is not, your Honor, but --

Okay.
-- if I could add one thing, I don't

4

think they can meet their burden on class certification by only

5

selectively putting before you part of the documents.

6

plan -- the benefits booklets that are given to plan members,

7

these are like --

8

THE COURT:

I understand, and we look at the

9

benefits booklets if --

10

MR. CARDOZO:

11
12

The

Yeah, and those are Exhibits A1

through F1 attached to the summary judgment motion.
THE COURT:

We can look at those, bookmark that,

13

we'll look at them, but just for now, it's not in the CDG, and

14

it's not in the -- this flyer?

15

MR. CARDOZO:

It's not in that one flyer, but it's

16

in the most fundamental document that describes what the

17

coverage and benefits are.

18
19

THE COURT:

Okay, and your argument is that all of

this is against the backdrop that --

20

MR. CARDOZO:

21

THE COURT:

Yeah.

-- we cover in-network services, we

22

don't cover out-of-network services, except under special

23

circumstances.

24
25

MR. CARDOZO:

Yeah, and I would just add that,

again, with these benefit documents, think of them as, like,
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1

the owner's manual in your car.

2

know, you're not a mechanic.

3

most fundamental description of what the coverage is.

4

that it's in there, and the fact that they didn't put those

5

into the motion record, I don't think they can meet that

6

burden.
Okay.

You pull that out, they're the

What else?

7

THE COURT:

8

MS. DONALDSON-SMITH:

9

The engine light comes on, you

The fact

What other evidence?

And when United's counsel is

referring to the benefit documents, he's referring to the gap

10

exception, that are the general gap exceptions that are

11

referenced, that's it.

12

submitted a process, a policy, to show that they've

13

adjudicated, if that's the stated exception, that they've

14

implicated that process to capture these out-of-network CLS

15

claims and adjudicate them inconsistently with their legal

16

argument.

17
18

THE COURT:

United has never -- it still has not --

Well, let's go -- well, again, the

burden is on you.

19

MS. DONALDSON-SMITH:

20

THE COURT:

Right?

Understood, your Honor.

So rather than rhetoric, I want

21

to look at the evidence that you cited to support a conclusion

22

that this was a uniform policy, that there was a uniform -- the

23

way you -- incidentally, the way you describe it is a uniform

24

policy of denying out-of-network claims, right?

25

you say there was a uniform policy of denying out-of-network

In your brief,
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1

claims.

2

true, but your own analysis shows -- and I don't know how

3

reliable your own analysis is, but your own analysis shows that

4

12 percent of the out-of-network claims are granted.

5

But of course, your own analysis shows that that's not

So there's no uniform policy, under your own analysis, if

6

we're to believe it, there's no uniform policy of denying

7

claims.

8
9

So that's why I changed it a little bit.

I sort of did

you the favor of changing a little bit in the question I posed

10

last night, right?

I think there's not the uniform policy that

11

you assert, and you proved that yourself, but there's

12

potentially a uniform practice, or uniform policy, of not

13

considering availability in-network when denying claims for

14

out-of-network coverage.

15

And so I want to make clear that I understand the

16

distinction between the policy that you've asserted in your

17

brief and the policy that I've identified in the blanket policy

18

that I've identified in my question.

19

important difference.

20

about now, was, on a blanket basis, were they not considering

21

availability when they were considering claims for

22

reimbursement for out-of-network lactation services.

But that's the policy that I'm asking

23

MS. DONALDSON-SMITH:

24

THE COURT:

25

I think that's an

Correct, your Honor.

So anyway, we've got the CDG -- sorry,

were you going to say something about that?
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1

MS. DONALDSON-SMITH:

Yes.

Correct, your Honor,

2

because they were not considering them as eligible for

3

out-of-network -- considering them eligible under the ACA,

4

which, if it has the availability construct, that's how you get

5

to that.

6

They've never done it.
THE COURT:

7

12 percent.

8

right?

9

motion.

10
11

Under your analysis, they granted

So that's a big question looming over this case,

That's a big evidentiary question looming over this

But anyway, so you've pointed -- I don't want to interrupt
your flow of walking me through the evidence.

12

MS. DONALDSON-SMITH:

13

THE COURT:

14

flyer.

Sure, and --

So you have the CDG, we've got this

What else?

15

MS. DONALDSON-SMITH:

That's right, and I do want to

16

respond to those one in eight that happen to have coverage, and

17

we don't have a reason from defendants as to why those were

18

covered.

19
20
21

But in addition to -THE COURT:

It's your analysis.

But anyway, go

ahead.
MS. DONALDSON-SMITH:

So in addition, we see the

22

internal discussions at United that specifically reference that

23

the Call Center advises members to contact their in-network

24

OBGYN/pediatrician as only in-network benefits are covered.

25

that's Exhibit 10, docket 222-11.

So

So that's consistent with --
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1
2

THE COURT:

So Exhibit 10 is the -- there were a

handful of e-mails, so I want to make sure --

3

MS. DONALDSON-SMITH:

4

THE COURT:

5

Exhibit 10.

6

Sure.

-- I'm looking at the right one.

So this is in the e-mail from who to who?

MS. DONALDSON-SMITH:

7

Ms. Sharon Wakefield.

8

THE COURT:

9

MS. DONALDSON-SMITH:

This is an e-mail from

Okay, and who's that?
She is an employee at United,

10

and she had responsibility at various points in time with

11

respect to determinations that were being made about this

12

benefit specifically.

13

THE COURT:

14

MS. DONALDSON-SMITH:

15

THE COURT:

Okay, she -And Ms. Wakefield was --

Was she involved in deciding particular

16

claims, or what -- can you give me a little bit more about who

17

she is and what her job description is?

18

MS. DONALDSON-SMITH:

I don't want to misstate

19

because I don't remember her title right at the moment, your

20

Honor.
Okay, what about her job description?

21

THE COURT:

22

MS. DONALDSON-SMITH:

23

overseeing lactation consultant meetings.

24
25

THE COURT:

So she was responsible for
She was handling --

Lactation consultant meetings?

What

are --
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1

MS. DONALDSON-SMITH:

Meetings internal at

2

UnitedHealth with respect to this benefit specifically, how

3

they were going to implement the benefit, issues that arose

4

with respect to the benefit.
Okay.

5

THE COURT:

6

MS. DONALDSON-SMITH:

So she had responsibility for

7

getting the appropriate team members together.

8

here, there is Mr. Sanford Cohen --

9

THE COURT:

10
11

As you see

And is that in the record?

MS. DONALDSON-SMITH:

Ms. Wakefield's deposition was

taken, yeah.

12

THE COURT:

Is it in the record, in this motion for

13

class certification?

14

should have put it all in again in connection with the class

15

cert, but is it in the record anywhere in this case?

16

We're in the summary judgment -- you

MS. DONALDSON-SMITH:

Yes, there is an excerpt from

17

Ms. Wakefield's deposition that was included in -- with this

18

round of class cert briefing, cited to for the proposition that

19

they had never -- United had never done any type of surveying

20

of the -Yes, but --

21

THE COURT:

22

MS. DONALDSON-SMITH:

23

THE COURT:

24
25

that?

-- claims data.

-- but her -- so show me that.

Where is

Exhibit 19?
MS. DONALDSON-SMITH:

Thank you, your Honor, yeah.
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1
2

THE COURT:

Okay.

manager for this team...."

3

"At the time you were the project

What team?

MS. DONALDSON-SMITH:

The team that was addressing

4

internal matters at United with respect to lactation

5

consultation coverage.

6

deposition, your Honor, and I asked her as to whether or not

7

there had ever been any survey done of any of the network

8

providers to determine whether or not they were able, willing,

9

available to provide lactation services in-network.

And at this point, I was taking the

Okay.

10

THE COURT:

11

MS. DONALDSON-SMITH:

12

THE COURT:

13

All right, and then let's go back to her

e-mail.

14
15

(Inaudible.)

MS. DONALDSON-SMITH:

So these are part of the

agenda item.
Which -- you said it was Exhibit 10?

16

THE COURT:

17

MS. DONALDSON-SMITH:

18

THE COURT:

19

MS. DONALDSON-SMITH:

20

THE COURT:

21

MS. DONALDSON-SMITH:

22

THE COURT:

23

MS. DONALDSON-SMITH:

Correct.

Okay.
Docket 222-11.

And point me to the language.
Page 2 of 5.

Okay.
And it's under the second

24

bullet.

The question is, "How does the Call Center advise

25

members calling in for lactation consulting providers?"
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Okay.

1

THE COURT:

2

MS. DONALDSON-SMITH:

3

to contact their in-network OB/GYN/Pediatrician

4

as only in-network benefits are covered."

5

THE COURT:

6

MS. DONALDSON-SMITH:

"Call Center advises members

Okay.
It doesn't say that the Call

7

Center advises them about gap exceptions or anything of that

8

type.

9

THE COURT:

10

Okay.

MS. DONALDSON-SMITH:

In addition, we have internal

11

e-mails that are referencing United's Frequently Asked

12

Questions about lactation support and counseling services, and

13

this Exhibit 12, another e-mail chain, your Honor, document

14

222-13.
Okay, I have it.

15

THE COURT:

16

MS. DONALDSON-SMITH:

And there's an exchange,

17

several individuals are on this chain, but as the author,

18

Ms. Naccarato, she stated -And who's Ms. Naccarato?

19

THE COURT:

20

MS. DONALDSON-SMITH:

21

She's the Director of Member

Services for United.
Director of Member Services?

22

THE COURT:

23

MS. DONALDSON-SMITH:

24

THE COURT:

25

MS. DONALDSON-SMITH:

Yes.

Okay.
And Member Customer Care.

So
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1

she is providing language relevant to the customer care --

2

Member Customer Care, and specifically the language states

3

here, "How do I find a lactation counseling provider?"

4

under that section, "Can I see a lactation coach for my

5

lactation counseling benefit?"

6

be covered without cost share when they are performed by a

7

network doctor.

8
9

exception, any -- this is the process -THE COURT:

Sorry, I'm having trouble seeing

where -- I might be on the wrong page of the exhibit.

12

MS. DONALDSON-SMITH:

13

THE COURT:

14

Okay.

Page 3 out of 25.

Okay, so this is Anna M. Naccarato?
MS. DONALDSON-SMITH:

16

THE COURT:

18

I'm sorry.

Let me look at it in context.

15

17

And it goes on to say they'll

Again, refers to the CDG, doesn't refer to any gap

10
11

And

Yes.

And she's saying -- okay, hold on a

second,
"Below is a screen shot of what we have in the

19

FAQs today.

20

agents will necessarily think to look here unless

21

the member is actually asking the questions by

22

stating it is part of HCR."

23

We can add to this, but we don't think

What's HCR?

24

MS. DONALDSON-SMITH:

25

THE COURT:

Health care reform.

"We would recommend adding to the
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1

content to educate the member that they should

2

check with their OBGYN/MIDWIFE to see if they

3

offer the service, check to see if they

4

use/recommend someone in their practice that

5

meets the qualifications to provide the service,

6

advise they will offer receive an initial

7

session if they deliver in the hospital and the

8

hospital will provide information for continued

9

support after they leave the hospital.

10
11
12

"But we still have the problem of where to put
it.

Do we think we need a new SOP or job aide?"

What's SOP?

13

MS. DONALDSON-SMITH:

14

THE COURT:

Okay.

Standard operating procedure.

And then these -- this is the

15

screen shot of the FAQs that are being proposed by Naccarato,

16

or is it a screen shot of the FAQs that exist?

17

MS. DONALDSON-SMITH:

18

THE COURT:

19

The existing, your Honor.

That exist, okay.

"We recommend members contact their in-network

20

OBYGN...or in-network facility to provide these

21

services."

22

"Lactation support or counseling services will be

23

covered without cost-share when they are performed

24

by a network doctor or health care professional and

25

billed according to our preventive care services
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1

coverage determination guide.

The CDG helps doctors

2

identify and correctly code preventive service to

3

ensure they are covered without cost-share.
"The health reform law does not require coverage

4
5

for lactation consultants who, unlike nurses and

6

doctors, are not licensed under state law to provide

7

medical services."

8
9

Is that correct?
MS. DONALDSON-SMITH:

No, it's not, your Honor.

That's wrong as well, right?

10

THE COURT:

11

MS. DONALDSON-SMITH:

12

THE COURT:

13

MS. DONALDSON-SMITH:

Right.

Okay.
All right.

In addition, we

14

see here that there is a reference to the standard operating

15

procedures.

16

brief to those standard operating procedures.

17

is on page 7, and they're referencing the SOPs which are in the

18

record at docket 161-2.

So defendants actually cite in their opposition
Defendants' cite

What exhibit to what declaration?

19

THE COURT:

20

MS. DONALDSON-SMITH:

It was Exhibit 27 to

21

plaintiff's declaration in support of their original motion for

22

class certification.
Original motion?

23

THE COURT:

24

MS. DONALDSON-SMITH:

25

THE COURT:

Yes, your Honor.

Okay, I have to go onto the docket to
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1

find that.

2
3

(Pause in proceedings.)
All right, give me the docket number again?

4

MS. DONALDSON-SMITH:

5

THE COURT:

6

MS. DONALDSON-SMITH:

161-2.

And what is this again?
These are the standard

7

operating procedures that United references as the documents

8

that reflect what customer service representatives are to

9

inform callers.

10

THE COURT:

11

MS. DONALDSON-SMITH:

12

Okay.

response to Interrogatory number 9, which we did cite to.

13

THE COURT:

Okay, hold on.

14

responding here.

15

what page do I look at?

16
17

22
23
24
25

My system is not

Okay, there it goes.

All right,

It's Bates number 3920.

So

it's UHC 003920.
THE COURT:
version.

20
21

Hold on.

MS. DONALDSON-SMITH:

18
19

And that's what they say in

I'm not seeing Bates numbers on this

Do you have an ECF page number you can give me?
MS. DONALDSON-SMITH:

Unfortunately, your Honor,

I don't.
THE COURT:

I don't see any Bates numbers on this.

Can you give me a rough page of where it is?
MS. DONALDSON-SMITH:

I don't have the SOP in front

of me, your Honor.
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1
2

THE COURT:

Why

don't you have it in front?

3
4

Well, you're citing the SOP to me.

MS. DONALDSON-SMITH:

Well, defendants cite it, but

in response.

5

THE COURT:

But you're -- you came here wanting to

6

talk to me about it and you didn't bring it with you?

7

even in the record for this motion for class certification.

8
9

Okay, so I've got it in front of me.
document.

10

It's a 585-page

What do you want me to do now?
MS. DONALDSON-SMITH:

It's a portion.

It's

11

Exhibit 27 to plaintiffs' original motion for class

12

certification.

13
14

It's not

THE COURT:

Right, I've pulled it up.

I've pulled

up Exhibit 7 --

15

MS. DONALDSON-SMITH:

16

THE COURT:

Twenty-seven.

Exhibit 27?

Wait, hold on a second.

17

What I pulled up, I went to the docket number that you told me

18

to go to.

19

MS. DONALDSON-SMITH:

20

THE COURT:

161-2.

161-2?

I pull it up.

It's a 585-page

21

document.

Where do you want me to go on that 585-page

22

document?

There are no Bates numbers on the document that was

23

filed.

24

MS. DONALDSON-SMITH:

25

THE COURT:

Exhibit 27 of that document.

Exhibit 27 of the document?
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1

MS. DONALDSON-SMITH:

I believe that's a compilation

2

of our exhibits.

3

I'm not, you know, looking to cause your Honor to have to go

4

through this entire document, so I can move on to something

5

else.

6
7
8
9
10
11

Your Honor, I understand the difficulty, and

I believe my -THE COURT:

No, that's okay.

eventually.
MS. DONALDSON-SMITH:

THE COURT:

There are some Bates -- there are Bates

numbers on the bottom of some of the papers.
MS. DONALDSON-SMITH:

13

THE COURT:

You said

Exhibit 27?
MS. DONALDSON-SMITH:

16

THE COURT:

17

MS. DONALDSON-SMITH:

Yes, your Honor.

Okay, I've got Exhibit 27.

Now where?

Are there Bates numbers on

that version, your Honor?
Yeah.

19

THE COURT:

20

MS. DONALDSON-SMITH:

21

Correct.

But not others, so....

15

18

I believe my colleagues also

have a copy, but....

12

14

I'll find it

Okay.

Bates number UHC,

underscore, 003920.
Okay.

22

THE COURT:

23

MS. DONALDSON-SMITH:

And on that page, it reflects

24

that customer service representatives who are contacted about

25

lactation counseling services are told to encourage members to
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1

work with their primary care providers to obtain services.

2

This standard operating procedure does not state that customer

3

service representatives -Is this the box?

I'm having trouble

4

THE COURT:

5

finding what you're referring to.

6

there's a question about lactation counseling and support?

7

MS. DONALDSON-SMITH:

8

THE COURT:

9
10
11
12
13

Is this the box where

Correct, top of the page.

"Let the member know the following:

"Services are available for lactation counseling
and support at no cost share.
"Educate the member so he or she can discuss
specific services with his or her doctor.
"The member's doctor may offer these services or

14

have relationships with other practitioners in his

15

or her area to provide this care."

16

MS. DONALDSON-SMITH:

So this is the instruction

17

that the customer service reps are provided to give to women

18

calling in about lactation counseling services.

19

statement that they should go --

20

THE COURT:

There's not a

But this seems even less problematic --

21

this seems less problematic than the other materials you've

22

cited me to, because again, it's against the backdrop of, we

23

cover stuff for in-network, we don't cover stuff for

24

out-of-network.

25

there's no in-network provider.

We only cover stuff for out-of-network when
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1

And what this says -- what this instructs people to tell

2

the members are that services are available for lactation

3

counseling and support at no cost share, and then tell them to

4

go talk to their doctor, and the doctor may offer these

5

services or may have relationships with other practitioners in

6

his or her area to provide the care, and all of that is true.

7

That seems even less -- that language seems quite a bit less

8

problematic than what you --

9
10

MS. DONALDSON-SMITH:
to in-network providers.

11
12

THE COURT:

They are directing them back

I mean, there's an illogic --

They're not allowed to direct them back

to in-network providers?

13

MS. DONALDSON-SMITH:

In the context of this

14

service, we have women who clearly are -- have their

15

pediatrician.

16

pediatrician, they have their obstetrician.

17

providers.

18

provider.

19

them right back to those providers again is of no use.

20

presumes that these women would --

21

They just gave birth.

They have their
They were at those

They are coming to look for a lactation services
If those providers -- to flip them back and send

THE COURT:

Well, that's not true.

It

What we -- we

22

already learned from summary judgment that it depends.

I mean,

23

there is nothing -- I don't think you can say that at all.

24

There are plenty of situations where somebody might say, well,

25

I've heard there's this great lactation consultant, and I want
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1

to find out if they're covered and, you know, so they call the

2

company and the company says, well, you've got to check with

3

your doctor and see if your doctor provides these services,

4

your pediatrician, or maybe they have somebody to recommend.

5

MS. DONALDSON-SMITH:

And when women call up and ask

6

them whether or not that provider is an in-network provider,

7

they're not able to identify lactation specialists and

8

counselors who are in-network providers.

9
10
11

Another point that affirms that defendants were not
adjudicating -THE COURT:

Right, and that gets back to your

12

assertion that the -- if somebody calls, the Affordable Care

13

Act requires them -- requires the person who answers the phone

14

to identify in-network people for them to go to.

15

MS. DONALDSON-SMITH:

It's a basic concept of

16

coverage, accessibility, and because the ACA states that they

17

need to provide coverage for --

18

THE COURT:

19

MS. DONALDSON-SMITH:

20

THE COURT:

21

MS. DONALDSON-SMITH:

Right.

Okay, so --- CLS.

So you got the SOPs.
Sure.

What else?

So also, if we look at

22

United's denial codes, so your Honor I know is familiar with

23

four of those denial codes.

24

don't see reference to CLS, the ACA, or determination that

25

there was denial based on a lack of availability or of that

Among those four, we certainly
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1
2

availability.
UHC has hundreds of denial codes.

UHC, in connection with

3

their opposition to our motion, submitted two declarations, the

4

declaration of Nina Thomas (sic), and that's at docket 232, and

5

of Mr. George Klos, at docket 235, and in those declarations

6

United outlines for the record several type of denial codes

7

that they have.

8

that we use because we determined that there was an in-network

9

provider available to that member.

10

Not one references this is the denial code

THE COURT:

That's not done.

Let's go -- I'd be interested --

11

I haven't looked at that yet.

So where is the -- where do they

12

describe all the denial codes?

Which document should I go to

13

for that?

14
15

MS. DONALDSON-SMITH:

mispronounced the name, but it's -- it's Nina Thompson -Okay.

16

THE COURT:

17

MS. DONALDSON-SMITH:

18

THE COURT:

19

MS. DONALDSON-SMITH:

20

THE COURT:

21

MS. DONALDSON-SMITH:

22

THE COURT:

23

MS. DONALDSON-SMITH:

24
25

So it's -- and I just may have

-- and it's docket 232.

So it's a declaration from Thompson.
Correct.

Okay.
That's a United employee.

All right.
And then also another United

employee, Mr. George Klos.
THE COURT:

Well, I want to -- let me look at them
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1

one at a time.

2

codes?

3

So this is a description of all of the remark

MS. DONALDSON-SMITH:

I don't think it would be all

4

of the remark codes.

5

it relevant to reference in connection with their opposition to

6

our class cert motion.

7

THE COURT:

These are remark codes that United felt

Okay, and you're saying that there's

8

nothing here -- there's -- none of these denial codes --

9

they're called "remark codes."

10

designed to explain why a service is denied?

11
12
13

These are remark codes that are

MS. DONALDSON-SMITH:

Or adjudicated in a certain

way.
THE COURT:

Okay, and you're saying that in this

14

entire list of remark codes and description of remark codes,

15

there's nothing that goes to whether there was in-network

16

coverage available.

17

MS. DONALDSON-SMITH:

With respect to -- right, CLS,

18

and -- indicating that this was adjudicated as, you know,

19

bypassing the blanket policy, circumventing that policy or

20

showing that that's not how they adjudicated the claim saying,

21

look, we took into consideration that you had these available

22

in-network providers, therefore, we are denying your

23

out-of-network CLS claim, and it is not covered by the ACA.
Okay.

24

THE COURT:

25

MS. DONALDSON-SMITH:

That's not what they -- they
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1

don't take that CDG language and transform it into a reason

2

code and, you know, if there was -- sorry, the other

3

declaration?

They actually submitted two.
Uh-huh.

4

THE COURT:

5

MS. DONALDSON-SMITH:

6

THE COURT:

7

MS. DONALDSON-SMITH:

8

THE COURT:

9

Okay.

Klos.
MS. DONALDSON-SMITH:

11

THE COURT:

12

MS. DONALDSON-SMITH:

Okay.

I'm sorry, 235.

Similar.

It's similar

context, your Honor.
I see.

THE COURT:

15

MS. DONALDSON-SMITH:

So it's a different platform,

claim platform, that's maintained at United.

17
18

Oh, sure.

All right, what does this show?

14

16

-- docket 240.

I think there are two declarations from

10

13

Mr. George Klos --

THE COURT:

Okay.

Mr. Cardozo, do you want to speak

to those pieces of evidence before we move on?

19

MR. CARDOZO:

Sure, your Honor, and if it's okay

20

with you, I'd like to start first by speaking about a piece of

21

evidence that's directly on point that wasn't mentioned,

22

because these I would characterize as much more indirect to the

23

question.

24
25

Remember, the question is, what happens if someone -- what
happens at United if someone is having difficulty finding
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1

someone in-network, and the only piece of evidence that speaks

2

directly to that question is the declaration of Jayne

3

Cappiello, who describes what happens, and she says -- what she

4

says is that if someone contacts us and tells us we're having

5

difficulty, they will place five calls.

6

look for a provider.

7

the provider is taking appointments, and if none of those five

8

calls succeed in getting them an appointment with a provider,

9

they will approve a gap exception.

And they won't just

In those five calls they'll find out if

10

This declaration has not been contradicted, and it's the

11

only thing that directly tells you what happens if someone is

12

having difficulty and does it.

13

THE COURT:

But the thing about that is that there

14

were only, like, if I understand it correctly -- you can

15

correct me if I'm wrong, but there were only, like, 600 gap

16

exceptions granted nationwide during the class period.

17

right?

18

MR. CARDOZO:

Is that

Which is evidence that this is working

19

pretty well, because that means, for all you know, every one

20

who called found someone in-network as a result of calling in,

21

as a result of those five calls.

22

THE COURT:

23

many people called --

24
25

Do we have any evidence about -- of how

MR. CARDOZO:
at all.

We don't.

They haven't dug into this

This is one of the other ways they haven't met their
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1

burden of proof.

2

you're going to get five calls on your behalf, and the gap

3

exception only if those don't work.

4

The uncontradicted evidence is, you call in,

You also have the evidence that the overwhelming majority

5

of these claims are in-network, which is an indication that

6

this or some other method is getting people to the right place.
Okay.

7

THE COURT:

8

MR. CARDOZO:

9

What --

The next -- well, I would say, next

warm (phonetic) in terms of being directly on point of what

10

happens when someone calls in is Exhibit 243-point -- dash-6 --

11

document -- document 243-6, which I believe was Exhibit F to

12

the Dos Santos declaration, but I can't -- I don't have the

13

actual underlying thing, but it's document 243-6, which is -Wait, hold on one second.

14

THE COURT:

15

MR. CARDOZO:

16

THE COURT:

17

MR. CARDOZO:

Call notes?

Yes.

Okay.
And what you'll see, if you look right

18

at the very -- it's the first or second sentence of the call

19

note -- when they call in, they reference the gap exception

20

process.

21

that will make five calls on your behalf, and if those five

22

calls --

23

Someone calls in, they're referenced to a process

THE COURT:

Who's -- is this Jance Hoy, or whatever

24

her name was, the plaintiff, the call notes for her, or is --

25

who is it --
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1

MR. CARDOZO:

2

THE COURT:

3

MR. CARDOZO:

4

think.

5

we're a class.

Is this for one of the plaintiffs?
Not for one of the plaintiffs, I don't

They're not for any of the plaintiffs, but remember,
We're talking here about -Right.

6

THE COURT:

7

MR. CARDOZO:

8

THE COURT:

9

This for someone else, I think.

-- unnamed class members.

But what is it -- let's see.

What does

the Dos Santos declaration say about what this is?

10

MR. CARDOZO:

Okay.

Let me back up to see....

This

11

is -- this is actually an exhibit to a motion to seal, I see.

12

I'm not finding what it's....

13

THE COURT:

The Dos Santos declaration that I'm

14

looking at doesn't seem to correspond to Exhibit F.

15

I'm --

16

MR. CARDOZO:

Maybe

Yes, this is Exhibit F to defendant's

17

response, and what I'm looking at to quote code 6 is attached

18

to a motion to seal.

19

THE COURT:

Well, what I need to know is, what is

20

the foundation that's been laid for this document?

21

the description from a competent witness about -- of what this

22

document represents?

23

MR. CARDOZO:

Where is

So let's -- I don't have it at my

24

fingertips.

Let's bypass that, and I'll get it to put into the

25

hearing, but the point, if I can authenticate it, is direct
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1

evidence of what happens when someone calls in, they get a gap

2

exception.

Now -When someone calls in for what?

3

THE COURT:

4

MR. CARDOZO:

5

a network provider.

6

exception process.

This explicitly refers to this gap

Is this an example of a call --

7

THE COURT:

8

MR. CARDOZO:

9

THE COURT:

10

It says a call note.

-- of someone looking for lactation

services?

11
12

I'm having difficulty, I'm looking for

MR. CARDOZO:

My coffee just got swiped.

Let me

skip over this, see if I can come back to it.
Okay.

13

THE COURT:

14

MR. CARDOZO:

The evidence my friend described by

15

contrast is all indirect.

16

ground, what actually happens to a member who's contacting

17

United.

18

through were all internal United discussions, how do we deal

19

with this issue, and people expressed thoughts back and forth,

20

but not one of those is an interaction with a patient looking

21

for availability, or so on.

22

It doesn't involve anything on the

We had a series of -- the first few things she went

The SOP that you looked at, I wouldn't say it's less

23

problematic.

I would say it's not problematic at all, because

24

remember, this SOP is not -- this is a general SOP.

25

something being written for, what if they can't find an

It's not
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1

in-network provider.

This is a general....

2

to your provider is very logical.

And so going back

And the example -- this speculation that this is someone

3
4

who's already come because they've struck out with their

5

provider, there's no foundation for that.

6

treated, fine, your provider -- the issue of lactation problems

7

doesn't come up until you go home from the hospital and you

8

don't think, well, why don't I just call my doctor.

9

in.

And this would cover that situation also.

universe -Sorry, let me go back to that.

12

THE COURT:

13

MR. CARDOZO:

14

it.

Yeah, and I've lost the page that had

There we go.

15
16

You call

The Nina Thompson declaration, she isn't giving the

10
11

You could be

THE COURT:

Okay, I'm back on the Thompson

declaration.

17

MR. CARDOZO:

I believe it's paragraph 8, your

18

Honor.

19

she's not addressing the universal remark codes.

20

limited point she's making, that the remark codes indicate that

21

some of these claims have nothing to do with the type of

22

services, so on, denied for other reasons.

23

Four, sorry, four.

All she's trying to say is that -This is a

So the speculation that's been piled onto this evidence

24

ignores what this evidence was saying, just one thing and one

25

thing only.
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1

THE COURT:

But I would have thought -- I mean, if

2

there were a remark code for -- you have -- I understand it's

3

their burden, but if there were a remark code for, you know,

4

this is provided in-network and so you can't have it

5

out-of-network, I would think you would have put that in and

6

showed us that.

7

MR. CARDOZO:

Well, it's close.

I believe there's a

8

remark code that says this is denied because you didn't go

9

in-network.

Now, it didn't have -- we've already talked about

10

the problems with the remark codes.

It didn't have the full,

11

you know, you have to go there.

12

the spectrum of all of the evidence, and it's evidence that

13

most -- the overwhelming majority of the patients are finding

14

in-network.

15

out-of-network, but you'll get five calls and/or get an

16

exception, and then after that, you still went out-of-network

17

without using the available procedure, and it's all summary.

18

It's like the CDG itself.

But this is issued, again, on

There's a procedure available to go

What about the Klos declaration?

19

THE COURT:

20

MR. CARDOZO:

21

THE COURT:

I don't remember what that is now.

That's the other declaration that you

22

all put in listing the various set of denial codes and

23

describing the denial codes.

24

MR. CARDOZO:

25

THE COURT:

I don't think that declaration --

It looks like it's the same type of
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1

declaration you may have --

2

MR. CARDOZO:

Yeah, it's the same type; it's for a

3

limited purpose, and it doesn't eliminate that there is a

4

remark code that says the fact that you're out-of-network is

5

the problem.
Okay.

6

THE COURT:

7

MR. CARDOZO:

And then obviously, the appeals

8

process gives you an opportunity to explain your problem.

This

9

remark code is just the initial, this was the problem, and you

10

can then elaborate.

11

went out-of-network, the natural thing to appeal and say is,

12

I had to.

13
14

You know, someone tells you, well, you

THE COURT:

Okay.

What other evidence do you want

me to focus on?

15

MS. DONALDSON-SMITH:

Well, your Honor, and I don't

16

think that -- I do think that there is important import to the

17

fact that defendants filed over 14 declarations and many

18

exhibits and none of those declarations or exhibits cited to a

19

code, a policy or a process stating that they were adjudicating

20

the claims with regard to the availability of an in-network

21

provider.
Okay, I understand that.

22

THE COURT:

23

MS. DONALDSON-SMITH:

Okay.

Also, your Honor,

24

I think that we should look at Ms. Harris' appeal denial letter

25

which we submitted as part of her motion to intervene, and
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1

that's at docket 226-2, because defendants have given us, you

2

know, a few Call Center notes --

3

THE COURT:

4

MS. DONALDSON-SMITH:

5

THE COURT:

6

MS. DONALDSON-SMITH:

Which -- which -- it's -226-2.

Okay.
All right, and it's page 18

7

out of 35 for that exhibit, if that's an okay reference, your

8

Honor.

9
10
11
12

THE COURT:

Yeah, hold on.

document again?
MS. DONALDSON-SMITH:

MR. CARDOZO:

14

THE COURT:

15

MR. CARDOZO:

16

THE COURT:

18

So this is the appeal letter

that was sent to Ms. Harris.

13

17

And what is this

The intervenor.

Right.
Putative intervenor.

So before we get to the appeal letter,

let me just ask you a question about this exhibit overall.
Is this, like, the entire file relating to Harris' claim?

19

Because there's a bunch of -- there are a bunch of other

20

documents in here.

21

represents overall.

22

I'm just curious what this exhibit

MS. DONALDSON-SMITH:

Certainly.

This is the file

23

from United's -- this is from United's production and it's the

24

file that they had on Ms. Harris with respect to her appeal.

25

THE COURT:

With respect to her appeal?
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1

MS. DONALDSON-SMITH:

2

THE COURT:

Correct.

So this doesn't necessarily -- for

3

somebody who filed a claim and their claim was denied, this

4

package is not -- of documents is not representative of what

5

you could get on that person's claim.

6

more robust is because she appealed denial of the claim, is

7

that correct?

8
9

MS. DONALDSON-SMITH:

The reason this file is

In part, but also when the

individuals submit their claims, so if it's an out-of-network

10

provider and the member submits the claim and they are

11

submitting the claim and also receiving -- well, receiving the

12

explanation of benefits.

13

THE COURT:

So an EOB is also part of the record.

Okay, but what -- and I realize this is

14

a little off topic, but while it's on my mind, what are you

15

usually -- like, let's say somebody files a claim for lactation

16

services and that the company considers it, and the claim is

17

denied.

18

so, what's typically going to be in that file?

19

the person doesn't appeal the denial.

20

to be in that file?

21
22

Is there a file that is created on that denial, and if

MS. DONALDSON-SMITH:
United to answer.

23

And let's say

What typically is going

That may be a question for

I don't think I should answer that question.

THE COURT:

Did you, in discovery, did you request

24

the files on anybody's claims who were denied and didn't

25

appeal?
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1

MS. DONALDSON-SMITH:

Yes, we requested all

2

information that United had with respect to every appeal

3

denial, et cetera.

4

how we received this document.

5

prior to Ms. Harris being moved to intervene.

So we received those documents -- that's
We had this in our record even

Okay.

6

THE COURT:

7

MS. DONALDSON-SMITH:

So these type of records were

8

produced to us.

In addition, we -- because United, as I'm sure

9

you're well aware, maintains claims databases, so it's

10

electronic records of the claims that they have received and

11

how they adjudicate the claims, and from that database we then,

12

after agreement with United's counsel, excerpted that from that

13

claim, and those claim lines reflect the claim, the claim

14

number, the information that was contained within the claim

15

that was submitted, as well as the financial adjudication, you

16

know, the results of the adjudication and the financial issued

17

responsibility, that the claim's denied, how it was treated,

18

and if there was an associated remark code or a denial code

19

that went with that claim on the deal that we have electronic

20

records of this.

21
22

THE COURT:

All right.

So the letter, the denial

letter to Harris, this is the denial of her appeal?

23

MS. DONALDSON-SMITH:

24

THE COURT:

25

MS. DONALDSON-SMITH:

That's correct, your Honor.

Okay, and show me -And I know --
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What do you want me to look at?

1

THE COURT:

2

MS. DONALDSON-SMITH:

Pardon.

I know that it's a

3

lengthy document, but -- so I understand your Honor may want to

4

read.

5

is that -- a couple points that I wanted to draw to your

6

attention.

7

The point that I want to make with this appeal document

At first, generally, nowhere in this document is there a

8

statement that your adjudication was determined because you had

9

availability of in-network providers, and although you have a

10

ACA preventive services claim, we're not going to adjudicate it

11

or consider it as eligible for in-network or for coverage

12

without cost share.

So -Well, it's -- I'm a little --

13

THE COURT:

14

MS. DONALDSON-SMITH:

15
16
17

If we look at the second

page -THE COURT:

I'm looking at -- yeah, I was looking

at, I think, the second page of this -Right.

18

MS. DONALDSON-SMITH:

19

THE COURT:

20

MS. DONALDSON-SMITH:

21

THE COURT:

22

bypass your primary physician and receive care

23

from an out-of-network provider.

24

an out-of-network provider, benefits are usually

25

subject to a deductible and paid at lower

-- the third paragraph.
Absolutely, yes.

"Your plan gives you the option to

When you use
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1

coinsurance rates.

2

benefits based in part on who provides the care.

3

Breastfeeding Resource Center was not contracted

4

with the network your plan uses when the

5

services were provided.

6

paid at the out-of-network benefit level."

7

Okay?

8

MS. DONALDSON-SMITH:

9

This plan determines

The claim was correctly

So the determination was made

solely based on the fact that you have an insured who went

10

out-of-network.

11

or not there was an available in-network provider for

12

Ms. Harris.

13

There's no consideration given as to whether

That's not what they base --

THE COURT:

And did she say -- I mean, I assume that

14

she said to them, hey, there was no in-network -- I went to

15

this Breastfeeding Resource Center because there was no

16

in-network provider available for me, and that's all I had, and

17

so you have to reimburse me.

18

MS. DONALDSON-SMITH:

19

THE COURT:

20

MS. DONALDSON-SMITH:

Correct, so that --

Where is that?
The first paragraph of the

21

appeal letter, United acknowledging that this is the basis for

22

her appeal.
Okay, let me see -- let me read that.

23

THE COURT:

24

MR. CARDOZO:

25

Pay particular attention to the last

sentence of the first paragraph.
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1

THE COURT:

Right, but she said there were no

2

in-network providers, so you would expect them to say, no,

3

there is an in-network provider.

4
5
6

MR. CARDOZO:

Well, they said they considered that.

They considered what she'd said.
MS. DONALDSON-SMITH:

Right, they considered it, and

7

they didn't -- they were not adjudicated on the basis of the

8

ACA mandate.

9

she is an insured going out-of-network.

10
11

They're adjudicating it based on the fact that
That's how they

treated these -THE COURT:

Certainly the language that I've read

12

suggests that, you know, and the last sentence of that first

13

paragraph doesn't suggest anything to the contrary, but

14

I haven't -- you know, I haven't read through this whole

15

letter, so --

16
17

MS. DONALDSON-SMITH:

There's additional language,

if I may, your Honor -Sure.

18

THE COURT:

19

MS. DONALDSON-SMITH:

20

THE COURT:

21

MS. DONALDSON-SMITH:

22

THE COURT:

23

MS. DONALDSON-SMITH:

-- on page 20 out of 35.

Okay.
And I, you know --

Go ahead.
I would hope that you read the

24

whole letter, because I think it's very important, but on

25

page 20 of 35, it's the third paragraph down.
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"Your plan does not provide an exception that

1
2

would apply network benefits to an out-of-network

3

provider based on this circumstance.
"Please understand that federal law requires

4
5

UnitedHealthcare to strictly administer the terms of

6

your health benefit plan.

7

the plain terms of your benefit plan."

8
9

And this is from -- this is from August of 2017.

August 2017?

THE COURT:

11

MS. DONALDSON-SMITH:

12

THE COURT:

14
15
16

They

were not adjudicating these claims --

10

13

We may not deviate from

Correct, your Honor.

Correct.

Bunch of lawsuits had been filed on this

already, right?
MS. DONALDSON-SMITH:
your Honor.

There had been, that's right,

And if we look at the --

THE COURT:

I mean, this is -- this, it strikes me,

17

is, you know, at a minimum, pretty strong evidence that, with

18

the right plaintiff and the right court, an injunction could be

19

issued against UnitedHealthcare to get its house in order --

20

require it to get its house in order.

21
22
23
24
25

MS. DONALDSON-SMITH:

That's what we're trying to

do, your Honor.
THE COURT:
but -- okay.

Yeah, and we'll get to that in a minute,

So -- okay, and --

MS. DONALDSON-SMITH:

And also part of this packet
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1

are her letters, in Ms. Harris' own words, as to the process

2

that she went through, and she doesn't indicate she was -- she

3

called twice and didn't indicate that she was told to get a gap

4

exception.
Okay.

5

THE COURT:

6

MS. DONALDSON-SMITH:

The gap exception policy,

7

we're prepared to address that as well, and we think it is a

8

phantom policy, candidly, your Honor.

9

not intended to and it does not cover the circumstances that

10

exist when we're dealing with comprehensive lactation support

11

claims.

If I may, may I address that?

I know that was --

Sure.

12

THE COURT:

13

MS. DONALDSON-SMITH:

14

It does not -- it was

-- one of your Honor's

question as well.

15

THE COURT:

Before we get to that, let me just ask

16

Mr. Cardozo if he wants to respond on the letter -- say

17

anything about the letter, the Harris letter.

18

MR. CARDOZO:

Yeah.

Two critical points.

First of

19

all, the letter is, of course, not any evidence of any uniform

20

policy.

21

mistake might have been made --

22

THE COURT:

23
24
25

It's evidence that she might have a claim that a

It's evidence that supports their

narrative about how UnitedHealthcare handled these claims.
MR. CARDOZO:

Yeah, but I would also disagree with

the conclusion that their reading of this letter is correct;
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1

that not only is there -- the "During our review" sentence is

2

an explicit statement that they considered the issue of network

3

availability.

4

later -- and I know a lot -- "your plan does not provide," it

5

is line 20 -- page 20 of 35 on the document.

I mean, that's what it says.

But then when they

Okay.

6

THE COURT:

7

MR. CARDOZO:

8

exception that would apply network benefits to

9

an out-of-network provider based on this

10
11
12
13

"Your plan does not provide an

circumstance."
So it's again another indication that it's the particular
facts, and they're referring to the fact that her -THE COURT:

Is there anything in this letter that

14

says, you know, you had in-network providers and so you're not

15

entitled to out-of-network coverage?

16

MR. CARDOZO:

I think those two sentences are saying

17

that, because they're saying basically we considered what you

18

said, and we're not accepting it.

19

THE COURT:

20

MR. CARDOZO:

21

THE COURT:

Okay.
Because, again, we also know that --

I have to say, for the record, I cannot

22

believe, in 2017, after all these lawsuits had been filed and

23

this has been a major controversy, I can't believe that

24

UnitedHealthcare is sending letters like this; I mean, that

25

UnitedHealthcare is not making more clear that it is
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1

considering the availability of in-network providers, and

2

I think this is very strong evidence in Ms. Harris' case that

3

UnitedHealthcare did not consider whether in-network providers

4

were available.

5

And I really can't believe it.

But anyway, you wanted to talk about gap exception?
Can I just --

6

MR. CARDOZO:

7

MS. DONALDSON-SMITH:

8

MR. CARDOZO:

9
10
11
12

point?

Your Honor, I --

-- clear up just one small record

Minor, but the call notes we were talking about were

authenticated at paragraph 24 of the Cappiello declaration.
THE COURT:

Thank you.

Call notes, paragraph 24 of

the Cappiello.

13

MR. CARDOZO:

14

THE COURT:

15

MR. CARDOZO:

Cappiello.

Document 239.

And what does it say?
This was the one that referred to that

16

someone called in and they were told that there's a gap

17

exception if you can't find one.

18

THE COURT:

Okay.

19

back to the gap exception.

20

the gap exception?

21

All right.

So that brings us

What do you want to tell me about

MS. DONALDSON-SMITH:

Certainly, your Honor, and

22

I don't think a smattering of Call Center notes without any,

23

again, assurance on the part of United -- they have not

24

produced a policy where their Call Center representatives were

25

told to say, point to the gap exception if you have the
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1

lactation -- if you have an insured looking for lactation

2

consultation services.

3
4

This gap exception, defendants have -THE COURT:

Again, and I mean, again, I think this

5

point cannot be emphasized enough.

6

UnitedHealthcare did a horrible job of complying with the ACA,

7

and it seems pretty clear that in many instances

8

UnitedHealthcare did not comply with the ACA.

9

I think we can take that as a given at this point.

10

It seems pretty clear that

That's --

But the question is, again, whether -- and I'm sure a lot

11

of people would have said that Walmart did a horrible job of

12

protecting against pay disparity and other kinds of gender

13

discrimination, and that in many instances there were cases of

14

gender discrimination, pay disparity, at Walmart stores

15

throughout the country, but that that, of course, was not

16

enough to certify a class.

17

So that's not what we're talking about here.

We're not

18

talking about whether UnitedHealthcare did a good job or a bad

19

job complying with the ACA.

20

whether UnitedHealthcare was uniformly compliant with the ACA.

21

UnitedHealthcare did a horrible job, and in many instances they

22

were not compliant.

We're not talking here about

23

MS. DONALDSON-SMITH:

24

THE COURT:

25

But in --

But the question you need to present

evidence of is that they, I think, that they uniformly denied
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1

claims without regard to availability of in-network coverage.

2

It seems to me that the Harris letter is a clear example

3

of -- I mean, unless there were some other evidence behind it

4

that showed that they actually conducted some sort of inquiry

5

and that they merely did a bad job writing the letter, not in

6

conducting the inquiry, it seems like, at least on the surface,

7

the Harris letter is a clear example of them not -- denying

8

benefits without regard to that question.

9

It seems like, on the surface, again, Exhibit 7, the call

10

notes, are an example of somebody being advised that there's a

11

way that they can get reimbursed for out-of-network coverage.

12

And so if we have a bunch of examples going in either

13

direction, then it's evidence that it's -- it's an indication

14

that there's not a blanket policy.

15

problem that you're facing here.

16

MS. DONALDSON-SMITH:

That's, I think, the

And your Honor, United is not

17

standing here today, they haven't said in the last, you know,

18

two years of this litigation, you guys are wrong, look at this

19

policy, every single CLS out-of-network that came in, we

20

captured it and we've made the denial determination because we

21

went to XYZ providers and they said, yep, we're within 30 miles

22

of this woman and she could have come to us.

23

happen.

24
25

THE COURT:

That did not

Right, but they don't need to show that

they did that in every single instance to defeat your motion
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1

for class certification.

2

never did it.

3

What you need to show is that they

MS. DONALDSON-SMITH:

They didn't do it in a single

4

instance.

There's no -- there's no process in place that

5

United have done it, and they are not saying they have a

6

process.

7

it.

They have never stated that because they can't state

What they do is fall back on -And like I said --

8

THE COURT:

9

MS. DONALDSON-SMITH:

10

-- all Obs and Cs (phonetic)--

oh, I'm sorry, your Honor.

11

THE COURT:

No, I was just going to say that I --

12

like I said, I mean, based on everything I've seen over the

13

last several years, it appears that the right plaintiff could,

14

you know -- would have a very good, strong case for injunctive

15

relief against UnitedHealthcare.

16

question that we're dealing with here is whether these claims

17

were denied pursuant to a uniform or blanket policy.

18
19

And so what did you want to tell me about the gap
exception?

20

MS. DONALDSON-SMITH:

21

THE COURT:

22
23

But again, the primary

Certainly, your Honor.

And then we'll want to get to your, you

know, the analysis that you performed of the 33,000 claims.
MS. DONALDSON-SMITH:

Certainly, your Honor.

So

24

with respect to the gap exception, I know that your Honor's

25

question from last night asked about how does the gap exception
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1

work.

United submitted a declaration about how the gap

2

exception works, and that's the Ms. Cappiello declaration,

3

docket 239, and -Should I pull that up?

4

THE COURT:

5

MS. DONALDSON-SMITH:

6

may already have it open.

7

THE COURT:

Certainly, your Honor.

You

We were just looking at that.

Sorry, hold on.

8

open, but I don't think I do anymore.

9

Cappiello declaration --

10

MS. DONALDSON-SMITH:

11

THE COURT:

12

MS. DONALDSON-SMITH:

I might have had it
Hold on a second.

Okay,

Docket 239.

Okay, got it.
Okay.

So first, your Honor

13

has already pointed out, which was my first point, but your

14

Honor has already pointed out that over six years, defendants

15

are citing to 600 gap requests, and they never -For lactation services, right?

16

THE COURT:

17

MS. DONALDSON-SMITH:

For lactation services that

18

were granted.

19

actually made in that six years, nationwide.

20
21

THE COURT:

Did you seek that information in

discovery?

22
23

They don't tell us how many requests were

MS. DONALDSON-SMITH:

Not to my knowledge, your

Honor.
Okay.

24

THE COURT:

25

MS. DONALDSON-SMITH:

And then second, this does
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1

not -- this does not negate or change the fact that United is

2

still adjudicating the claims from the standpoint that they are

3

not available, or not eligible, an out-of-network CLS claim is

4

not eligible for coverage.

5

What this does is that, first -- and defendants qualify

6

this.

7

so they admit that in their opposition brief, at 7.

8

don't say it's a complete replacement.

9

are plan-dependent.

10

They say, well, if a gap exception is plan-dependent -So they

They say gap exceptions

It depends on the plan, it depends on

whether or not this is available to the member, and the --

11

THE COURT:

Does that mean -- how am I to interpret

12

that?

13

exception and some plans there's not, or is it that the ins and

14

outs of the gap exception depends on the plan?

15

Does that mean that with some plans there is a gap

MS. DONALDSON-SMITH:

So, now, for example, if we

16

look at the Cappiello declaration, she has separate sections

17

relating to gap requests for UHC's managed care products, gap

18

exception to UMR, gap requests for PPO products.

19

the different types of, we know generally, different types of

20

insurance product.
Is there evidence that for some of these

21

THE COURT:

22

plans, there's no gap exception?

23

So those are

MS. DONALDSON-SMITH:

So with respect to the gap

24

requests to UMR, which is paragraph 18, Ms. Cappiello states,

25

"If a member has gap requests described by her benefit book."
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Okay.

1

THE COURT:

2

MS. DONALDSON-SMITH:

So again, if we look at this

3

gap exception process -- again, I think maybe I started to say

4

this, but I don't want to repeat myself, but I do want to go

5

back to it -- this is not a type of process that is appropriate

6

for lactation services.

7

is, I am determining that I would like to use a midwife, there

8

are no in-network midwives, I want to get the gap exception so

9

that I can then use a midwife at my birth.

This is the type -- a good exception

10

These are visits that are time-sensitive, and what

11

Ms. Cappiello described is a very drawn-out, burdensome

12

process, and she does not indicate that there are any time

13

limits or any appropriate or reasonable time periods as to

14

which United has to respond after making the five calls.

15

So for example, Ms. Cappiello describes for us that her --

16

first the customer service representative will work with the

17

insured to try to find an in-network provider, but if that's

18

unsuccessful, then a case is opened, and that's opened in her

19

HSR system, and I'm just referring to now, like, paragraph 6,

20

7, 8, 9 of the Cappiello declaration.

21

And then she says the CRR (sic) team members then attempt

22

to determine whether there are any in-network providers who can

23

provide the requested service.

24

calls, and counsel for United referenced that actually earlier,

25

but again, we have no reasonable time frame, we have no policy

They make up the five outbound
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1

indicated or specific application for lactation services where

2

a mother needs to get to a provider to help support

3

breastfeeding so that she doesn't cease breastfeeding.

4

So our view is that, again, this is not a replacement for

5

what was supposed to have been done in the first place, which

6

is coverage for the out-of-network CLS claims, and it certainly

7

doesn't indicate at all that United was doing availability

8

determination on a claim by claim basis.

9

indicates.

10

THE COURT:

That's not what this

But -- I mean, let's take a -- so I get

11

your point about the Cappiello declaration sort of leaving open

12

the possibility that maybe some plans don't have a gap

13

exception, and that's something that I didn't focus on before

14

this hearing, but on your argument that a gap exception -- the

15

gap exception process is not appropriate for a service like

16

this, I mean, what do you think -- what process do you think is

17

appropriate for determining whether in-network services are

18

available?

19

So let's say a mother calls and says, I want to use the

20

Breastfeeding Resource Center, and it turns out that the

21

Breastfeeding Resource Center is out-of-network.

22

happen at that point?

23

MS. DONALDSON-SMITH:

What should

United said that lactation

24

consultant is out-of-network, these are the other lactation

25

consultants that are in your network.

And if they can't do
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1
2

that -THE COURT:

Okay, and if United says -- I mean,

3

I don't know if there's any evidence to support the idea that

4

this happened, but hypothetically, if United says Breastfeeding

5

Resource Center is out-of-network, we don't do -- we don't

6

cover it unless there's no in-network services available, so

7

I urge you to try to get in-network services first, and if you

8

can't get those, then -- and if you demonstrate that those were

9

unavailable to you, then your out-of-network -- then the

10

Breastfeeding Resource Center is going to be covered; if

11

UnitedHealthcare said that, would that be a ACA violation?

12
13

MS. DONALDSON-SMITH:

not the standard that the ACA sets.
Where --

14

THE COURT:

15

MS. DONALDSON-SMITH:

16
17
18

Yes, it would, because that's

United for CLS.

The ACA requires coverage by

The availability comes --

THE COURT:

What about my hypothetical suggests that

UHC is not providing coverage for lactation services?

19

MS. DONALDSON-SMITH:

20

THE COURT:

Because --

You said -- we don't cover

21

out-of-network unless I don't have in-network available, so

22

I urge you to go try and find in-network.

23

in-network and if you can document that you can't find

24

in-network, you'll get covered for the out-of-network.

25

MS. DONALDSON-SMITH:

If you can't find

The document -- in particular,
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1

among other things, the documentation part, that's not --

2

that's not the job of the insured.

3

THE COURT:

The insured is calling --

But where does the ACA say that that's

4

inappropriate?

5

say that that would be an inappropriate way of complying with

6

the statute?

7
8
9
10
11

Where in the ACA or in the regulations does it

MS. DONALDSON-SMITH:

The ACA mandates coverage.

We

can look at one of the FAQs that -THE COURT:

Yeah, but I just -- what I just

described is coverage.
MS. DONALDSON-SMITH:

Actually, it's pretty not,

12

with all due respect, your Honor, because I've already said

13

United's doing this would be a method of putting up

14

administrative barriers to securing what's supposed to be a

15

preventive benefit.

16

preventive benefit and not have to incur the cost of doing so,

17

and requiring the burden of demonstrating that you couldn't

18

access an in-network provider for lactation consultation is not

19

what the ACA requires.

You're supposed to be able to secure the

20

I mean, you have United, throughout the entire class

21

period -- and we detail this in the summary judgment motion and

22

we talk about it here also in our class cert papers -- United

23

knew there was a problem.

24

They knew when people called for gap exceptions.

25

this very issue.

Though knew people were calling up.
They point to

They said, United acknowledged that it didn't
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1

have the ability to identify the purported in-network CLS

2

providers to contact.

3

exception?

4

can provide them.

What if the member's requesting a gap

We would not have a way to search for someone who

5

And that's in the record, Exhibit 11 -- sorry, and we've

6

probably cited ad nauseam throughout the entire case, to that

7

type of documentary evidence that was occurring throughout --

8

I mean, this is not --

9

THE COURT:

Again, all great evidence in support of

10

a conclusion that UHC was not complying with the ACA in general

11

and that, you know, injunctive relief may very well be

12

appropriate, but what I'm continuing to struggle with is:

13

it evidence from which we conclude that they uniformly denied

14

claims without regard to the availability of in-network

15

coverage?

16

Is

And so what I want to do, Mr. Cardozo, if you want to

17

respond on the gap -- if there's anything you want to say on

18

the gap exception, you can go ahead and do that now.

19

I would like to take a break, maybe like a half-hour lunch

20

break, and then come back.

21
22
23

MR. CARDOZO:

Okay.

Then

Your Honor, just five points on

the gap exception.
First of all, nothing she said has any support in any

24

evidence.

The Cappiello declaration is uncontradicted, and

25

they did not examine what she said or conduct any analysis to
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1

say that this doesn't work, what's being described here.

2

wasn't any of that at all.

3

There

Your hypothetical stated the ACA requirements exactly.

It

4

was exactly correct.

5

The default rule is, it's not covered.

6

sense to establish a procedure for exceptions, because the

7

default rule is that it isn't covered, so there's nothing wrong

8

with doing it the way Ms. Cappiello described.

9

Remember where we started the hearing.
So it makes perfect

One of the interesting things was, you asked her what

10

should happen when they call in, and the funny part was what

11

she described should happen when they call in is exactly what

12

Cappiello says is what happens.

13

provider's out-of-network, these are the in-network.

14

the first step in the analysis.

15

information, they'll place five calls to try to find her, and

16

if those five calls don't work, they'll approve out-of-network.

17

This is uncontradicted, that the policy fully follows the ACA.

18
19
20
21
22
23

She said if it's not -- the
That's

If they can't give her that

The last thing was this -- I heard something to the effect
of, these administrative barriers violate the ACA.
THE COURT:

Is this, by the way, is this the first

Cappiello declaration that's been filed in this case?
MR. CARDOZO:

There was one in each motion, but this

is, I think, just the -Has her deposition ever been taken?

24

THE COURT:

25

MR. CARDOZO:

No.

Was it?

It was taken, but none
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1

of this was contradicted.
Okay.

2

THE COURT:

3

MS. DONALDSON-SMITH:

4

The declaration was after her

deposition was taken.
But there was one with the original

5

MR. CARDOZO:

6

opposition, and then another one.

7

MS. DONALDSON-SMITH:

8

THE COURT:

9
10

There was a declaration filed with the

original opposition, from Cappiello?

I'm not seeing that

anywhere.

11
12

Both after.

MR. CARDOZO:

I -- I almost certainly recall

reviewing it -Okay.

13

THE COURT:

14

MR. CARDOZO:

-- in preparation for the last

15

argument.

16

barriers, like a process for an exception, that's made up out

17

of whole cloth.

18

reasonable medical management techniques.

19

against the backdrop of how health insurance works in these

20

plans and managed care.

21

reimbursement is an inherent part of the process.

22

But this notion that we can't have administrative

You'll recall that the ACA says they can use
The law was adopted

An administrative process to get

Her first declaration -- actually, it looks like what this

23

declaration is, it was -- it might just be -- yeah, this is

24

just a reproduction --

25

THE COURT:

Okay.
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1
2

MR. CARDOZO:

-- the second time around, because

it's signed on March 20, 2019.
Got it.

3

THE COURT:

4

MR. CARDOZO:

Got it.

Okay.

And so that's it on the gap exception.

5

The gap exception, she said we haven't -- well, she keeps

6

saying we're conceding things, we admit that there's no

7

process.

8

rule is it's not covered.

9

an exception.

Of course not.

This is the process.

Then there's a process for getting

If people don't follow the prescribed process,

10

then there's a failsafe on the back end:

11

There's nothing wrong with that on its face.

12

The default

THE COURT:

They can appeal.

What about the implication in the

13

Cappiello declaration that there are some plans that don't have

14

gap exceptions?

15

MR. CARDOZO:

On -- but even then, if you go back to

16

the benefit booklets, Exhibit A1 through F1 in the summary

17

judgment motion, the rule is stated not just in terms of gap

18

exceptions, it's stated generally that if you can't find

19

coverage in-network, we'll work with you.

20

have -- this is a more formalized way of making that happen.
Show me where that is.

21

THE COURT:

22

MR. CARDOZO:

23
24
25

So if plans don't

In the Exhibits A1 through F1?

We'll

do that after the break, your Honor.
THE COURT:
front of me.

Okay.

Sounds fair.

I've got A1 in

Do you know where the language is?
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1
2

MR. CARDOZO:
Exhibit 102-22?

3
4

THE COURT:

I have 100-2, but I think I also have --

hold on.

5

MR. CARDOZO:

6

THE COURT:

7

after the break -MR. CARDOZO:

9

THE COURT:

I have handy from the summary judgment -MR. CARDOZO:

12

THE COURT:

Santander Holdings plan, and the SpareFoot plan.
MR. CARDOZO:

15

THE COURT:

16

MR. CARDOZO:

17

THE COURT:

19

Okay.

-- is the Larimer County plan, the

14

18

Okay.

-- but I'll tell you the ones that

11

13

I've got Exhibit 102-22 --

I'll tell you the ones -- we'll do this

8

10

Is that, by any chance,

Okay.

So maybe you -We'll take a look at those.

-- see if you have those, and see if we

can use those as exemplars.
So why don't we take a break.

Why don't we come back at

20

10 minutes to one, and we'll continue plowing through the

21

evidence, and we'll go from there.

All right?

Thank you.

23

MS. DONALDSON-SMITH: Thank you, your Honor.
12:23 p.m .to 12:59 p.m .
(Court in recess from
)

24

(Proceedings resume at 12:59 p.m. as follows:)

22

25

THE CLERK:

Come to order for the second session.
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Okay, where were we?

1

THE COURT:

2

MR. CARDOZO:

3

That's the most profound question

today.
I hope not.

4

THE COURT:

5

MS. DONALDSON-SMITH:

Your Honor, you had

6

referenced, I guess, the plan documents, so I know we were able

7

to pull up one during the break.

8

now, if your Honor wants to talk about that.

9

THE COURT:

Okay.

So we do have that available

Could I -- before we get to the

10

plan documents -- well, in the plan documents, part of what

11

we're looking at in the plan documents is what they say about,

12

like, the gap exception?

Okay.

13

MS. DONALDSON-SMITH:

14

THE COURT:

15
16
17
18

And then I have another question about

the gap exception, but I'll save it for now.
Okay, so where do you want me to look?
MS. DONALDSON-SMITH:

So United actually, I believe,

wanted you to look at certain things in the plan document.
Okay.

19

THE COURT:

20

MR. CARDOZO:

21

Correct.

Okay, so if you go to document 100-2,

that's the Santander plan, and the court numbering page 13 -Okay.

22

THE COURT:

23

MS. DONALDSON-SMITH:

-- and you see the third

24

paragraph, under "Health Services from Non-Network Providers

25

Paid as Network Providers (sic)" --
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Yeah?

1

THE COURT:

2

MR. CARDOZO:

3

And this says, quite explicitly,

"If specific Covered Health Services are not

4

available from a Network provider, you may be

5

eligible to receive Network Benefits from a

6

non-Network provider.

7

this situation, your Network Physician will notify

8

Personal Health Support, and they will work with you

9

and your Network Physician to coordinate through a

10

In this circumstance -- in

non-Network provider."

11

And the paragraph that follows basically says, in that

12

situation, we're going fully cover it as a network benefit.

13
14
15
16

So the policy is crystal clear that if it's not available,
it's going to be covered.
THE COURT:

Who is a Network....

"When you receive Covered Health services

17

coordinated by a Network Physician in this manner,

18

the Plan will pay Network Benefits for...Covered

19

Health Services...."

20
21

What's a Network Physician?
MR. CARDOZO:

That's like your primary care

22

physician; like, you want to go to a specialist, your primary

23

care physician has to say you need it.

24

your private care physician.

25

THE COURT:

So you've got to get

So you -- so what this is contemplating
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1

is that your primary care physician is going to help you get

2

non-network coverage.

3

MR. CARDOZO:

4

THE COURT:

Yeah, that's the way --

Your primary care physician is going to

5

communicate with the plan about the absence of in-network

6

coverage.

7

MR. CARDOZO:

Yeah.

That, again, you know, probably

8

the default rule on how it's going to work, but that's -- you

9

know, we'd like to go through your private care physician, just

10

like, you want to see a specialist.
Okay.

11

THE COURT:

12

MR. CARDOZO:

And then everything we've been talking

13

about this morning, your Honor, this is the policy.

Everything

14

that we've been talking about was how it's been administered,

15

implemented, et cetera.

16

times, the evidence is overwhelming that it hasn't -- it

17

certainly hasn't been done in any uniform way.

And as you pointed out a number of

I'm not sure I've said that, but --

18

THE COURT:

19

MR. CARDOZO:

20

THE COURT:

21

MR. CARDOZO:

I added a few words.

-- a number of times, or even one time.
I added a few words to what you just

22

said, but the evidence is certainly there that it hasn't been

23

applied in a uniform way to render availability irrelevant,

24

which is their burden to establish class certification.

25

And we haven't talked about yet the 33,000 claims that
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1

have been -All right, before we get to --

2

THE COURT:

3

MR. CARDOZO:

4
5

-- you asked a number of questions

about.
THE COURT:

-- the 33,000 claims, what --

6

Ms. Donaldson-Smith, let me ask you, doesn't a lot of this

7

really boil -- doesn't a lot of this really boil down to the

8

question of whether the gap exception was adequate?

9

MS. DONALDSON-SMITH:

No, your Honor, I don't think

10

it does, because -- and we don't think the gap exception was

11

adequate, but we don't think it boils down to that, because

12

there's an important prerequisite to getting to the gap

13

exception, and it's one that there has to be no in-network

14

services available, and United didn't make that determination

15

and they were not -- they were not in a position to make that

16

determination.

17

Network providers are not determining who are in-network,

18

who are out-of-network providers.

19

coverage determinations.

20

to an ACA-mandated preventive service is flipping its coverage

21

burden onto the insured.

22

They're not making United

All that United is doing with respect

So I don't think -- you know, to your Honor's point, you

23

know, I -- again, I know that your Honor disagrees and I think

24

that your Honor, respectfully, is reading --

25

THE COURT:

All of your arguments are against this
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1

background presumption that it would be inappropriate for the

2

insurance company to put any obligation on the patient at all

3

with respect to determining whether coverage is available

4

in-network.

5

presuming is that the insurance company has to take care of all

6

of that, has to figure all of that out, and to the extent that

7

there's any obligation on the part of the patient to figure any

8

of that out themselves, that would be a violation of the ACA.

9

What you seem to be saying, what you seem to be

Is that your position?

10

MS. DONALDSON-SMITH:

It's not, your Honor.

I'm

11

asking for the same type of information that an insured gets

12

when they call up about any type of service.

13

United.

14

in-network providers are.

15

OB/GYN and he can tell you or she can tell you who that is.

16

I'm asking for the same level of identification of

I need to have an OB/GYN.

Tell me who those

They don't say, go back to your old

17

in-network providers who are CLS.

18

do that.

19

I'm new to

They didn't -- they did not

So no, I think you have insureds who are using the

20

provider finder tool, trying to seek out this information.

To

21

tell them to just go back to their in-network providers, all

22

due respect, which is precisely from where they came under this

23

circumstance, to tell them to go back to them and then put the

24

burden on the provider, apparently, to go find an

25

out-of-network provider, then you still need to go back to
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1

United and say, apparently, documentation, documentary evidence

2

that I don't have an in-network provider available to me, why

3

is United not going to say, yes, you do, you have this OB/GYN,

4

we presume that they provide in-network services for CLS?

5

circular, and United itself pointed out that this was not the

6

fix, it was not the process.

7

So I respectfully disagree.

8
9

THE COURT:

MR. CARDOZO:

I believe there are, your Honor.

I can't tell you --

12
13

Are there plans that are subject to this

case that don't have gap exception policies?

10
11

It's

THE COURT:

So there are some plans that are part of

this case that don't have gap exceptions at all.

14

MR. CARDOZO:

They don't have gap exceptions, but

15

that same statement in the benefit booklet is still the rule.

16

They just don't have a formalized process for the exception.

17

Instead, it's, you call us up, we'll help you out.

18

exception is just a formalized process for implementing that

19

policy of, we'll cover you if you don't have network services

20

available to you.

21

MS. DONALDSON-SMITH:

The gap

Your Honor, in terms of

22

presumptions -- and I don't think there needs to be any

23

presumption made here, because we see the policy in black and

24

white.

25

I don't have to read anything into that or interpret that in

They said that they were not eligible under the ACA.

App.076

(126 of 188)
Case: 20-80005, 01/06/2020, ID: 11552498, DktEntry: 1-5, Page 79 of 141

76

1
2

any way.

That's what they stated.

But if we're going to start applying presumptions,

3

respectfully, those presumptions are not going to be, and

4

should not be, put against the insured when United continues to

5

not point to a policy where it said, we considered availability

6

as to each one of the claims excepted.

7

Each one of our plaintiffs' claims were not considered on

8

the basis of availability, and they've never put evidence in,

9

and I don't have an e-mail saying we're not going to do it that

10

way, is not determinative.

11

THE COURT:

But couldn't you -- I mean, this kind of

12

brings us to the -- you know, your 33,000 claims or the, you

13

know, your analysis that you've conducted of certain

14

out-of-network claims and the analysis that they've conducted

15

of lactation claims.

16

to understand whether there was some uniform approach if we

17

actually had the claims files for these people?

18

Wouldn't we be in a much better position

Like, you say there are 33,000 -- you've identified 33,000

19

claims, or -- what do you call it, lines?

20

MS. DONALDSON-SMITH:

21

correct.
Claim lines.

22

THE COURT:

23

MS. DONALDSON-SMITH:

24

THE COURT:

25

33,000 claim lines, that's

That's how they're presented.

Then we can talk more about what a claim

line is exactly, but -- and according to your analysis,

App.077

(127 of 188)
Case: 20-80005, 01/06/2020, ID: 11552498, DktEntry: 1-5, Page 80 of 141

77

1

12 percent of those 33,000 claims were allowed, right?

2
3

MS. DONALDSON-SMITH:

They were covered without cost

share, correct.

4

THE COURT:

Without cost share.

And so that's

5

about, what, 4,000 people or something like that?

6

know.

7

MS. DONALDSON-SMITH:

8

THE COURT:

9
10
11

I don't

One in eight.

And so wouldn't it be interesting to

kind of look through the files of those 4,000 people to see
what happened, to try to get a sense of what happened?
MS. DONALDSON-SMITH:

That's not how United

12

adjudicated the claims.

United has stated, and it's in the

13

record in one of their declarations that they put in support of

14

class certification, that they auto-adjudicate the claim.
What does that mean?

15

THE COURT:

16

MS. DONALDSON-SMITH:

The claims are adjudicated

17

based on the information that's submitted, based on the codes,

18

and diagnosis and procedure codes.

19

member of the United team reviewing the file.
And where is that in the record?

20

THE COURT:

21

MS. DONALDSON-SMITH:

22
23

They're not done based on a

I will find it.

I know it is,

your Honor, and I just did not find it.
(Pause in proceedings.)

24

I'm sorry, your Honor.

25

THE COURT:

I'm going to have to find it.

Now, I really found myself wanting to
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1

know -- well, we can circle back to that in a second.

2

don't we take a step back and look at your analysis of 33,000

3

claim lines.

4

Why

First question is, where do I look to develop an

5

understanding of these 33,000 claim lines, and the conclusions

6

you've reached about them?

7

MS. DONALDSON-SMITH:

Certainly.

So first, your

8

Honor, we summarized our review of the claim lines first in our

9

brief.

10

So we set out the certain conclusions that we've

identified -But from an evidentiary standpoint --

11

THE COURT:

12

MS. DONALDSON-SMITH:

13

THE COURT:

14

do I look?

15

claim lines?

16
17
18

Understood, your Honor.

It's an evidentiary question.

So where

Where is the evidence of your analysis of these

MS. DONALDSON-SMITH:

Well, it's an analysis that

plaintiffs' counsel undertook with their litigation consultant.
THE COURT:

Where is the evidence in the record that

19

I would look at?

20

it has to be component, admissible evidence.

21

evidence that I'd look at to assess the strength or weakness of

22

the points you're making regarding these 33,000 claim lines?

23
24
25

Because my job is to assess the evidence, and

MS. DONALDSON-SMITH:

Sure.

So where is the

So, your Honor, in my

declaration -THE COURT:

Okay.
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1

MS. DONALDSON-SMITH:

2

that we reviewed.

3

United.

This is claims data that was produced by

Okay.

4

THE COURT:

5

MS. DONALDSON-SMITH:

6

And I'm referring to docket

222-1.
Okay.

7

THE COURT:

8

MS. DONALDSON-SMITH:

9

-- I set forth the information

So I explained the process

that we undertook with respect to that claims data.

10

THE COURT:

Okay.

Now, is it appropriate for me to

11

consider a declaration from the lead counsel analyzing the

12

evidence and making representations about what the evidence

13

shows?

14

MS. DONALDSON-SMITH:

I believe that under these

15

circumstances, your Honor, that we did not -- there's not any,

16

I would call, judgment calls.

17

spreadsheets, combined them into a single Excel spreadsheet,

18

from which I asked queries to be conducted.

19

the queries myself because I don't know how to query the tables

20

in Excel, but I had my consultant do that.

21

know, rules-based queries on documents that were produced by

22

defendants.

These were -- we took Excel

THE COURT:

24

MS. DONALDSON-SMITH:
sorry.

These were, you

And so --

23

25

I didn't conduct

And these are the same -- I'm

These are the same documents, your Honor, that Mr. Dos
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1

Santos used to -- as a basis for his submission in his

2

declaration, not only his report but the most recent submission

3

as well.

4

THE COURT:

Okay.

And then -- so how do I....

5

Okay.

6

appropriate for me to get this -- to consider a declaration

7

from the lead counsel sort of doing this kind of

8

number-crunching.

9

what's a "line" compared to a claim?

10

So let's assume for the sake of argument that it's

What is this universe of -- first of all,

MS. DONALDSON-SMITH:

So for example, there could be

11

a patient who had two different -- say she went to a lactation

12

consultant and she had a lactation consultation and she also

13

received a breast comp.

14

THE COURT:

So there could be two claim lines.

So two claim lines, but does each

15

represent kind of a separate claim for coverage of a separate

16

thing?

17

MS. DONALDSON-SMITH:

It's a separate service that

18

was rendered, but it could be on, for example, the same

19

explanation of benefits.

20

sense, but we wanted to be precise and say that we've

21

identified claim lines.

22
23

THE COURT:

And so should I understand it as each

claim line reflecting a particular service that was provided?

24
25

So it's not a separate claim in that

MS. DONALDSON-SMITH:

That's how I would view it,

yes.
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1

THE COURT:

Okay, and is there anything in the

2

declaration that allows me to reach that conclusion about what

3

a claim line is, or anything in the record that allows me to

4

reach that conclusion about what a claim line is?

5

MS. DONALDSON-SMITH:

I think you could -- Mr. Dos

6

Santos' deposition was taken, Mr. Dos Santos gave testimony

7

about claim line, and in his declaration he also referenced --

8

sorry, your Honor -- he also references the claim lines.

9

that's docket 231, footnote 2.

10

THE COURT:

Okay.

So

Now, there's a reference to

11

33,000 out-of-network lactation service claim lines.

12

idea why we would ever want to use the acronym OONCLS, but --

13

and I would urge you to get away from using that acronym.

14

You're just making your stuff totally unreadable by filling it

15

with acronyms.

16

I have no

But -- so these -- what do these 33,000 claim lines

17

represent?

18

claim lines represent the universe of claims for out-of-network

19

services that you believe were made, or is it some subset of

20

claims for out-of-network services that were made?

21

I had a difficult time understanding whether these

MS. DONALDSON-SMITH:

It represents -- I guess take

22

one second out.

23

150,000 claim lines that were produced in the Excel

24

spreadsheet.

25

As part of discovery, there were over about

THE COURT:

Okay.
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1

MS. DONALDSON-SMITH:

So it's a subset of those, as

2

Mr. Dos Santos, he took a subset.

3

THE COURT:

4

Well, that universe of -- what did you

say, 100,000?

5

MS. DONALDSON-SMITH:

6

THE COURT:

7
8
9

150,000.

Over 150,000.
Okay, that -- and the 150,000

claim lines represents what?
MS. DONALDSON-SMITH:

The agreed-to claim -- the

parties reached agreement as to information that would be

10

pulled from United's claim platform, where they keep all the

11

claims data.

12

procedure codes.

13

testimony about, and then also diagnosis codes, the ICD codes,

14

the ICD-9 and ICD-10 codes.

15

So from that, the parties agreed on certain
Those are the CPT codes that we have

THE COURT:

And these are -- and there was, and

16

I think probably still is, a dispute about whether these codes

17

are the right code to use to capture lactation services as

18

opposed to other types of services, but putting that dispute

19

aside for a second, this database of 150,000 claim lines, that

20

reflects the plaintiffs' view of how best to capture all of the

21

lactation services claims that were made?

22

MS. DONALDSON-SMITH:

No, the 150,000 was the result

23

of, again, the agreed-to claims pull, from which then

24

plaintiffs reviewed the claims data to see -- you know, we have

25

duplicate claims in there.

You had, for example, claims for

App.083

(133 of 188)
Case: 20-80005, 01/06/2020, ID: 11552498, DktEntry: 1-5, Page 86 of 141

83

1

patients that fell within an age range, you know, over the age

2

of 65 or over the age or 60 or maybe over the age of 45,

3

depending on how you look at it, may not be appropriate for CLS

4

or may not represent a CLS claim.

5

the claims during discovery.

6

So we took a broad view of

As your Honor stated, we have disagreements about what

7

constitutes CLS or particular to the claims data, what claim

8

may reflect that the provision of CLS was given during a visit.

9

We have Dr. Hanley, who has testified.

She's obviously COV

10

(phonetic), and she has testified that certain diagnosis codes

11

can reflect the provision of services of lactation support

12

services that were given during the visit.

13

So in the vein of focusing on United's CDG, meaning the

14

CPT codes and the ICD codes that United puts in its policy, the

15

additional CPT codes that we said were omitted from the policy

16

because the policy was too narrow, and then also the diagnosis

17

codes that Dr. Hanley had identified in Table I of her report;

18

these are diagnosis codes that include the word "lactation" and

19

include a breast-related reference, and these are the codes

20

that defendants' expert Ms. D'Apuzzo also references in her

21

report.

22

So for purposes of this presentation, we were focusing in

23

on a subset of the claims for which we have expert testimony,

24

for which we have defendants' policy, to do this analysis based

25

on this type of evidence.
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1

THE COURT:

So this is -- so this universe of 33,000

2

represents your best effort to identify out-of-network --

3

claims for out-of-network lactation services, is that correct?

4

MS. DONALDSON-SMITH:

Based on the information that

5

we were provided, that's correct, your Honor, based on

6

our expert -Based on information -- what?

7

THE COURT:

8

MS. DONALDSON-SMITH:

9

Yes, based on the information

we received from the defendants and based on our expert's

10

testimony concerning diagnosis codes and looking at defendants'

11

existing policies throughout the class period.

12

THE COURT:

So it's your contention that I should

13

be -- I should consider these 33,000 claim lines as the claims

14

for lactation -- out-of-network lactation services that were

15

made during the -- is it during the class period, or --

16

MS. DONALDSON-SMITH:

Yes, it is, from August 1st,

17

2012 -- it actually falls short of the class period.

18

through December 2018.

19

and our class period is ongoing.

20

THE COURT:

It's

It does not include any 2019 claims,

Ongoing, but for during that period,

21

this represents, in your view -- and they disagree with it,

22

they think it's too broad, but in your view, this represents

23

all of the claims for out of -- your best effort at identifying

24

all of the claims for out-of-network lactation services.

25

MS. DONALDSON-SMITH:

I would say not all, because a
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1

dispute remains as to the scope of the CLS benefit.

So for

2

example, and that we believe is a merits battle of expert

3

issue, for example, defendants have asserted that a pediatric

4

code should not be included as part of the scope of the

5

benefit.

6

breastfeeding support and a breastfeeding support claim billed

7

to a baby, which includes a P pediatric code on the claim.

They draw a distinction between a woman getting

But you've included the --

8

THE COURT:

9

MS. DONALDSON-SMITH:

10

of those, your Honor.

11

THE COURT:

Only certain -- only certain

Okay, but I'm -- I would think that you

12

would make your best effort now to identify the universe of

13

out-of-network lactation services claims.

14

effort to identify the universe of claims for out-of-network

15

lactation services that were submitted to UnitedHealthcare?

16

MS. DONALDSON-SMITH:

Is this your best

I think it's -- well, I would

17

say there's many efforts that should be done, and that would be

18

done if the class is certified, that go beyond just what the

19

information is that is in United's database, because I think

20

you would have in addition publication notice, because I would

21

not say for certain that United has captured all of the CLS

22

claims that were submitted with the codes, and also we have

23

talked previously about women who were deterred and never

24

submitted their claims because the policy was that

25

out-of-network claims were not eligible.
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1

THE COURT:

All right, let me put it this way:

This

2

is the universe of claims that you want -- you believe that

3

I should be looking at to determine whether there was a uniform

4

policy.

5

MS. DONALDSON-SMITH:

6

THE COURT:

Okay.

That's correct, your Honor.

And then, so the first question

7

I have is, how could I determine that there was a uniform

8

policy based on this information?

9

relatively little information about the 33,000 claims, but what

I mean, I've received

10

I do know is that roughly 12 percent of those 33,000 claims

11

were granted.

12

defeat your assertion that there was a uniform policy?

13

Right?

Why doesn't that just automatically

MS. DONALDSON-SMITH:

Because by the time the claims

14

got to the adjudication piece, they were not being adjudicated

15

under the ACA policy.

16

THE COURT:

But -- so let me make sure I understand

17

what you're saying.

18

I guess, what's -- I don't have my calculator with me, but

19

let's call it -- I don't know, I'm guessing -- 12 percent is

20

about 4,000?

21

So you're saying that there were, like,

Let call it 4,000.

You're saying that 4,000 claims were allowed, but they

22

were allowed for some reason other than the lack of

23

availability of in-network lactation services?

24
25

MS. DONALDSON-SMITH:
one in eight.

Correct.

So I calculate it as

So one in eight were allowed.

That could have
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1

been as a result of a gap exception, it could have been as a

2

result of an appeal that was taken or that an insurance --

3

state insurance regulators came knocking on the door and said,

4

you've got to take a look at this claim, we have a complaint

5

about it.

6

hundred percent coverage for out-of-network services.

7

those are all possibilities, but they are not tethered to the

8

ACA determination.

9
10

It could have been a result of plans that provide a

THE COURT:

But it sounds like you're just

speculating about that.

11

I mean,

I mean --

MS. DONALDSON-SMITH:

That's no more speculation

12

than a speculation that they were denied because there was

13

in-network availability.

14
15

THE COURT:

I think I agree with you about that, but

doesn't that mean that you lose your motion?

16

MS. DONALDSON-SMITH:

17

THE COURT:

No, it doesn't, your Honor.

Because you're the one who has to

18

demonstrate that these denials were pursuant to a uniform

19

policy.

20

MS. DONALDSON-SMITH:

I start from the standpoint

21

that my class members' CLS claim never had a chance -- they

22

never had a chance to be adjudicated correctly because United

23

has the fundamentally wrong policy that, on its face, states

24

that they're not eligible.

25

have produced it to us.

They've had no process.

They could
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Well, we've talked about that --

1

THE COURT:

2

MS. DONALDSON-SMITH:

3

THE COURT:

Right.

-- and we've talked about how you're

4

placing too much weight on this, quote-unquote, fundamental

5

policy, and really where the rubber hits the road is what

6

happened with these claims.

7

We have, according to your analysis, 33,000 claims.

One

8

in eight of them were granted, and you haven't given us any

9

information about why those claims were granted.

Like, what,

10

you know -- you know, if you came and you said, well, one in

11

eight of these claims were granted, but here's my evidence that

12

shows that they were not -- that the reason for the grant was

13

something -- for example, if you gave me -- if you presented

14

evidence that those one in eight were granted because those

15

people had plans that didn't distinguish between in-network and

16

out-of-network, right?

17

UHC plan long ago until it became too expensive.

18

had it for a year.

19

UHC, but I think it was -- where they just said you can go to

20

whatever doctor you want, and there's no such thing as

21

in-network, out-of-network, you're going to get reimbursed the

22

same way no matter what, right?

23

There was a plan -- I actually had a
I know I only

I'm not even a hundred percent sure it was

If you had put in evidence that the -- you know, the

24

people whose claims were granted fall in that category, then

25

that would be, you know, that would be very powerful evidence
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1

for you and would get us much further towards concluding that

2

all of these claims were considered without reference to the

3

availability of in-network services.

4

Without knowing anything about why this one in eight were

5

granted, I don't understand how we could just conclude, without

6

just speculating, that the -- you know, that some people

7

weren't granted the claims because of the unavailability of

8

in-network services.

9

In fact, you yourself just said -- speculated -- that some

10

of them were granted because of gap exceptions.

11

definition, that's the unavailability of the network providers,

12

right?

So --

13
14
15

Well, that, by

MS. DONALDSON-SMITH:

I don't know that any were

granted.
THE COURT:

-- you yourself just speculated here in

16

this hearing that some of these people might have been granted

17

their claims because of the absence of in-network providers;

18

and in the face of that record, how can I say that there was a

19

uniform policy failing to consider whether there were

20

in-network providers?

21

MS. DONALDSON-SMITH:

Because, your Honor, there is

22

no -- first, the one in eight is not part of our class.

23

They're not our class members.

24

They did not incur cost sharing --

25

THE COURT:

They didn't have an injury.

Yes, but you have to -- what you have to
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1

show is that these claims were uniformly considered without

2

reference to the availability of in-network, and you can't

3

exclude the ones -- you can't say, well, these ones were, you

4

know, these 4,000 claims were granted because there was no

5

in-network -- there were no in-network services available and

6

we're going to just not consider those, we're only going to

7

consider the ones that were denied, and then we're going to

8

assume that those were denied without reference to the

9

availability of in-network services.

10
11

That doesn't make any

sense.
MS. DONALDSON-SMITH:

No, I think it does, your

12

Honor, because these claims, every out-of-network CLS claim

13

came into United and was not adjudicated on that basis.

14

reason why it was --

15
16

THE COURT:

But how do we know that?

MS. DONALDSON-SMITH:

18

THE COURT:

19

MS. DONALDSON-SMITH:

21

You haven't

given me --

17

20

adjudicate.

There is no policy.

You haven't -There's no policy to

I'm sorry, your Honor.

THE COURT:

But you haven't given me any information

22

about why one in eight of the claims were granted.

23

I know that?

24
25

The

How do

I mean --

MS. DONALDSON-SMITH:

Your Honor said in the class

certification order that you can grant class certification even
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1

if some were granted pursuant to a noncompliant policy.

2

THE COURT:

Right, but you haven't shown that.

They

3

might have been granted pursuant to a noncompliant policy or

4

they might have been granted pursuant to a compliant policy, or

5

they may have been granted on an ad hoc basis pursuant to no

6

policy at all, and you haven't given us any information on why

7

one in eight claims were granted.

8

One possible -- we can engage in all sorts of speculation

9

about why one in eight claims weren't granted and why only one

10

in eight claims were granted.

11

in eight claims were granted because the other seven in eight

12

claims involved claims by people who had lactation services

13

available in-network.

14

We might speculate that only one

MS. DONALDSON-SMITH:

But they did not -- United did

15

not do that analysis.

We know that they didn't.

16

said that they did it.

17

and flipping it to eight out of eight they did the analysis on,

18

and that's not --

We're taking a one in eight presumption

No, no, no, I'm not --

19

THE COURT:

20

MS. DONALDSON-SMITH:

21
22

They haven't

That, all due respect, does

not -THE COURT:

-- I actually -- I actually think that

23

the most likely, based on all the evidence I've seen, I think

24

the most likely conclusion is that they considered it for some

25

claims and didn't consider it for other claims.
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1

MS. DONALDSON-SMITH:

There's no evidence at all in

2

the record, and United does not even say that.

3

consider it for some.

4

THE COURT:

They did not

Well, but -- first of all, you have to

5

put in evidence of a uniform policy, right?

6

MS. DONALDSON-SMITH:

7

THE COURT:

Right.

And, you know, what you've put in

8

evidence of is that one in eight people who's submitted these

9

claims got their claims granted, and you haven't -- why -- why

10

couldn't you have asked for all information -- or maybe you did

11

ask for it -- all information, all documents in

12

UnitedHealthcare's possession, and all recordings of phone

13

calls, for the -- in UnitedHealthcare's possession for the

14

4,000 people who got those claims granted?

15

information, all the files for those people?

16

MS. DONALDSON-SMITH:

Do you have that

There may be some that are

17

contained in the production, but I did not specifically ask for

18

those 4,000.

19

THE COURT:

Why not?

I mean, if you're going to say

20

that this -- there was a uniform policy of not considering

21

availability of in-network services, and you're presenting me

22

with a data set where one in eight got their claims granted,

23

I would think that you would feel compelled to provide -- to

24

look at those files and try to figure out why those claims got

25

granted.
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1

MS. DONALDSON-SMITH:

Your Honor, we come from the

2

standpoint of, that these policies were non-ACA compliant.

3

They did not account for, adjudicate and collect these claims

4

from the standpoint of an ACA-compliant policy.

5

looking at them --

6

THE COURT:

They were not

What about the one -- what about the one

7

call log, that Exhibit 7, where the person -- the first thing

8

that the person tells the participant is about the gap

9

exception?

10
11

MS. DONALDSON-SMITH:

That doesn't exhibit ACA

compliance.
Why not?

12

THE COURT:

13

MS. DONALDSON-SMITH:

That's referencing a gap

14

exception that -- I don't know how that claim was ultimately

15

adjudicated.

16

THE COURT:

But that's on you.

Like, wouldn't it

17

have been on you to say, look at how this claim was ultimately

18

adjudicated, it didn't work?
I'm looking at the claim, and

19

MS. DONALDSON-SMITH:

20

seven out of eight were not adjudicated --

21
22
23

THE COURT:

But you haven't provided us any

information about why.
MS. DONALDSON-SMITH:

I believe, your Honor, that we

24

have, because United did not put in place a policy to capture

25

out-of-network CLS claims and make an availability
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1

determination.

2

one of this case, they are making the presumption that they

3

have out-of-network providers -- excuse me -- that they have

4

in-network providers who provide the service.

5

goes back to their UHC system-wide, nationwide presumption.

6

They did not make that determination.

THE COURT:

From day

It just plainly

But I mean, maybe the fact that seven

7

out of eight of these people who made claims for out-of-network

8

were denied is evidence that in-network services were

9

available.

10

MS. DONALDSON-SMITH:

It's not.

11

them that.

12

only time they make that determination --

They never told

They didn't make the determination.

They say the

But you didn't put --

13

THE COURT:

14

MS. DONALDSON-SMITH:

-- is if they go through the

15

gap exception, which they have pointed to less than 600 that

16

were granted.

17

Appeals --

THE COURT:

But that's interesting, right?

We have

18

less than -- we have 600 gap exceptions were granted, and --

19

but we know that many other out-of-network claims were

20

submitted and granted, right?

21

whatever it is, on your analysis.

22

exception was not the only way that you could get reimbursed

23

for out-of-network lactation services.

24
25

An additional 34, 3500, 4,000,

MS. DONALDSON-SMITH:

And so maybe the gap

I'd just submit, your Honor,

that there was not -- there was not a policy, a review of these
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1

claims, as we saw with Ms. Harris, on the basis of this being

2

an ACA-mandated preventive service.
Anything you want to say on this?

3

THE COURT:

4

MR. CARDOZO:

Yes, your Honor.

Not only have they

5

not given you any evidence whatsoever about why any claim was

6

granted or denied, they haven't given you any competent

7

admissible evidence at all.
The analysis provided to you is no different from the bill

8
9

of lading from the attorney who was standing right where I was

10

this morning and put bills of lading before you and said, see,

11

I've proven they're in interstate commerce.

12
13

THE COURT:

I don't know if there's -- if it's

purely number-crunching, it might be okay --

14

MR. CARDOZO:

No, no, no, it's built on assumptions

15

that counsel has made that are actually wrong, and I'll give

16

you a couple of examples.
The codes -- the only, quote, "evidence" that these codes

17
18

involve lactation services is counsel's speculation that they

19

do.

20
21
22

THE COURT:

Well, I thought that came from their

expert.
MR. CARDOZO:

No, no.

Their expert, if you look at

23

the Souza declaration, Exhibit 1 you attach as Hanley's

24

deposition, page 141, she admitted, shown the codes, that they

25

may involve a lactation service, they may not.

They included
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1

codes that you can't tell if they're lactation services.

2

THE COURT:

Right, but their expert believes that

3

you should include those codes if you want to capture the

4

universe of people who likely made claims for lactation

5

services, right?

6

MR. CARDOZO:

Yeah.

There are other problems with

7

the expert.

8

you know, if it were up to me, I would include these codes, but

9

United has given coding guidance to say, tell physicians, you

10
11

She's a clinician, not a coding expert.

She said,

want to bill for lactation service, pick these codes.
There's another complete width (phonetic) in their

12

evidence.

13

looking at that coding guidance can't and haven't been able to

14

bill using the codes United prescribed.

15

these codes can mean lactation.

16

admitted, is if you look at the medical records.

17

level of speculation.

18

There's no evidence whatsoever that physicians

All she said was that

The only way you know, she
So that's one

The other thing is it's important to remember that what is

19

meant by a claims line is this stuff is extracted from an

20

electronic database, whereas all of the services that may have

21

been provided to that patient.

22

might have been for something other than the code that they say

23

is a lactation service.

24

service, but there are also other things in the claims line

25

that can be reason for the denial or the cost share.

So the denial, the cost share,

They can't even say it's a lactation
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1

So all of this is rampant counsel speculation without

2

evidence, but beyond that, even if we -- and I don't know why

3

you would consider incompetent, inadmissible evidence, but even

4

if we indulge some presumptions that these include lactation

5

services and so on, you have no idea -- no idea -- why any

6

claim was granted or denied.

7

And for example, you do have two named plaintiffs who fall

8

exactly into this category who, in the case of Condry, she knew

9

about the gap exception.

She used it to get a midwife, and she

10

went out-of-network, for her own reasons.

She's had summary

11

judgment granted against her on these same facts.

12

Your Honor actually has eight instances -- you're saying,

13

it would be good to know, you know, if we had some information

14

about these claims.

15

and two in the New York case, where someone actually took

16

evidence and looked at what's going on with these claims

17

individually, and it's interesting to note, out of those eight,

18

four can't even raise a triable issue of fact, four have had

19

summary judgment against.

20

of a highly case-specific esoteric fact that came from their

21

own testimony, which means the defendant may prevail on that

22

claim at trial.

23

There's eight instances, six in this case

Two avoided summary judgment because

So six out of the eight plaintiffs that they hand-picked

24

to be their best, most representative exemplars of this cause,

25

are people who may not have had a claim at all and not suffered
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1
2

a ACA violation at all.
This attempt to judge a book by its cover that keeps being

3

propagated without admissible evidence.

4

uniform policy they are required to show, and I think some of

5

the things that they -- and I do have to comment that this kind

6

of speculation has leached into the case, and your comment

7

about "United did a horrible job" is largely based -- a lot of

8

that is based on speculation that doesn't line up with the

9

claims data.

10

They cannot show the

If you look at our expert's analysis of the proper claim,

11

you see the overwhelming majority of claims that were submitted

12

for reimbursement were in-network and fully covered --

13
14

THE COURT:

When you say a "proper claim," you mean

using the codes that UHC --

15

MR. CARDOZO:

16

THE COURT:

17

-- says --

-- designated as reimbursable lactation

codes.
Yeah.

18

MR. CARDOZO:

19

MS. DONALDSON-SMITH:

20
21

(Inaudible due to

over-talking.)
MR. CARDOZO:

If you tell a physician, if you want

22

to get reimbursed for a lactation service, use these codes,

23

it's fair to assume that those are the codes that the

24

physicians are going to use for lactation, certainly without --

25

in the absence of any evidence to the contrary, and there's no
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1

evidence to the contrary, that any physician is disregarding

2

the coding guidance.

3

follow coding guidance.

4

D'Apuzzo's declaration says physicians

And so if you look at this, number one, it's competent,

5

it's an expert, it's not counsel.

6

set, and it shows 16 -- under his analysis, 16.4 percent of

7

even the people who bypass the gap exception procedure and

8

ended up out-of-network, 16.4 percent were allowed of it,

9

clearly isn't a --

10

THE COURT:

Number two, it's a better

Wait a minute, hold on.

Let me ask --

11

stop you there, and I want to focus on your phrase "bypass the

12

gap exception procedure."

13

So he's got this -- he's identified this universe of about

14

12,000 claim lines, right, that are out of -- claims for

15

out-of-network services, and he concludes that about 16 percent

16

of those were fully paid.

17

MR. CARDOZO:

18

THE COURT:

Yeah.

So actually, the numbers are somewhat

19

comparable, at least in that respect, between your expert's

20

analysis and their lawyer's analysis, right, that 12 percent,

21

16 percent, of the out-of-network claims were fully paid.

22

But you said that that is even over and -- does that

23

universe of people, that universe of roughly 12,000 people who

24

submitted claims for out-of-network services, are those people

25

who bypassed the gap exception, and if so, what do you mean by
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1
2

that?
MR. CARDOZO:

What I mean is the evidence was there

3

were 600 gap exceptions.

4

allowed is much larger than just the gap exceptions.

5

that's what I was referring to by that.

6

THE COURT:

So obviously, the number that were
And

Right, but does this universe of

7

out-of-network claims include the -- you know, it says that

8

2,112 claims were fully paid.

9

exceptions or is it over and above the 600 gap exceptions?

10

MR. CARDOZO:

Does that include the 600 gap

I don't know, because that's another

11

analysis that hasn't been done.

I was assuming in my

12

hypothetical that even if it did, you'd still have well more

13

than just the number of gap exceptions.
Okay.

14

THE COURT:

15

MR. CARDOZO:

But the other thing to keep in mind

16

is, all of the denials is denial for any reason whatsoever.

17

And remember, when we go back to the paragraph 4 of the

18

Thompson declaration, she talks about, there's all kinds of

19

reasons for denial and nothing to do with the service.

20

And so this notion that we are just going to speculate

21

about that the denial had something to do with availability,

22

you can't do that without evidence.

23

from this evidence is it's not uniform.

24
25

THE COURT:

The one thing you know

What do we know about the -- from your

expert's analysis, what do we know about the 2,112 who were
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1

fully paid, claims that were fully paid?

2

MR. CARDOZO:

We don't know anything from the

3

expert's analysis other than that that number -- the number of

4

out-of-network pales in comparison to the number of claims that

5

came in-network and were fully paid.

6

main, people were able to find in-network and get full coverage

7

without a problem.

8
9

THE COURT:
true.

So obviously, in the

Well, I don't know if that's necessarily

All it says is, of the people who submitted claims, a

10

much higher number submitted claims in-network than

11

out-of-network, but because UnitedHealthcare did such a

12

horrible job of implementing its obligations under the ACA,

13

there may have been many people who went without coverage at

14

all because they didn't know what to do.

15

MR. CARDOZO:

But I'd also refer you, your Honor, to

16

Dr. Lee's declaration who talked about, there may be -- again,

17

speculation runs both ways.

18

women who got full coverage, full payment, that didn't even

19

seek reimbursement, because you get a continuum of care, or

20

packages where it's bundled.

21

There may be a vast number of

So this number doesn't necessarily include all the people

22

who received our expert's covered lactation services.

23

have never submitted a claim at all.

24
25

THE COURT:

Some may

So --

What do you mean by that?

And tell me

again where that is in the record.
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1

MR. CARDOZO:

It's in Dr. Lee.

He was the Stanford

2

pediatric expert who described how much of lactation services

3

is delivered through a natural continuum of care that people

4

got through their postpartum -- prepartum, in-hospital and

5

postpartum care that is covered under a package OB/GYN, so you

6

don't get a separate -- don't have to submit a separate claim

7

for it.

8

THE COURT:

That's one of the things that we were

9

speculating about in chambers is -- you know, the fact that

10

we're speculating is sort of problematic for the plaintiffs

11

already but, you know, might it be that, you know, a

12

significant -- you know, might it be that these 34,000 claims

13

submitted by in-network providers were just sort of the basic,

14

you know, sort of starter assistance that a mother gets at the

15

hospital, you know, the day after she gives birth or something?

16

MR. CARDOZO:

I think the evidence in the record,

17

while maybe not conclusive on that point, certainly suggests

18

that's not the case, because Dr. Lee says starters, you

19

wouldn't even get a claim.

20

we don't know how many were fully taken care of by the package

21

of care that Dr. Lee's referring to.

22

So these are above and beyond, and

My point is, if you don't have any competent admissible

23

evidence, and we're just speculating about all of this, the

24

notion that it's doing a horrible job is a product of that

25

speculation.

Dr. Lee's declaration certainly permits one, if
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1

we're going to speculate --

2
3

THE COURT:

I don't think you're ever going to

convince me that they didn't do a horrible job.

4

MR. CARDOZO:

All right, but you know why I have to

5

try, because there are going to be folks reading this

6

transcript.

7

I'm going to try, until I'm --

MS. DONALDSON-SMITH:

If I may, your Honor, may

8

I address the 30 -- the last place that you and counsel for

9

United were talking about with respect to the claims that

10

Mr. Dos Santos identified?
Yes.

11

THE COURT:

12

MS. DONALDSON-SMITH:

13

And I think it was

approximately 35,000 claims -Yes.

14

THE COURT:

15

MS. DONALDSON-SMITH:

-- that were adjudicated as

16

in-network.

That's over six years, 50 states.

17

than 125 claims per state per year.

That's less

I thought it was over the --

18

THE COURT:

19

MS. DONALDSON-SMITH:

20

THE COURT:

21

MS. DONALDSON-SMITH:

That is not --

I thought it was four years.
Well, I thought it was six

22

years; because my understanding is the claim data that Mr. Dos

23

Santos is looking at was from August 1st, 2012 through

24

December 30, 2018, so a little bit less than six years.

25

what --

That's
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2

THE COURT:

Okay, why does that matter?

significance?

3

MS. DONALDSON-SMITH:

Because that's not indicative

4

of the wide availability of in-network services.

5

indicative of that.

6

people to do when they got on the --

7
8
9
10
11
12
13

That is not

And remember, what was United telling

THE COURT:

What is the period that you looked at

again?
MS. DONALDSON-SMITH:

August 1, 2012 through

December 2018.
THE COURT:

That's the period that you looked at for

your 33,000?
MS. DONALDSON-SMITH:

Well, the claims data that was

14

produced ended approximately the end of 2018.

15

they were -- United, they've pointed --

16

What's the

THE COURT:

But your Honor,

And why is it not indicative?

I mean,

17

have you given me any evidence about the total number of plan

18

participants, or the total number of people who gave birth who

19

were plan participants during the class period?

20

evidence of that in the record?

21

MS. DONALDSON-SMITH:

22
23
24
25

Is there any

I have -- I did not put that

in for the class cert motion, no, your Honor.
THE COURT:

Then how am I to conclude that this is

an inconsequential number?
MS. DONALDSON-SMITH:

I think it's -- it speaks for
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1

itself.

2

consequential.

3

plan participants to do.

4

your network providers, so you have in-network providers

5

billing for the cursory, "Well, I saw this encounter with a

6

lactating mother, she asked me if I could provide her CLS, no,

7

I can't."

8
9

I don't think that 125 claims per year is
Remember what defendants were telling these
They were telling them, go back to

Turned her....

I mean, there's -- this is not -- in-network claims are
not indicative of availability.

If United thought they were

10

indicative of availability, indicative of the providers in

11

their network who were actually available and providing CLS,

12

United had this data throughout the class period, they did

13

nothing with it.

14

They didn't turn it around and say, we're denying your

15

claim because we see five claims were submitted by X provider

16

who lives 5 miles from your house.

17

They didn't turn the data around and do a survey and say,

18

let's bolster the people we are identifying in our network as

19

CLS providers, so that we can stop these problems, that we can

20

get the insureds the coverage, because at the end of the day,

21

isn't it better that the insureds are accessing in-network

22

providers?

23

It is, but that's not what happened.

Candidly, we pointed this out, because it was a

24

cost-benefit.

It was better for them to state the wrong

25

policy, and claims were not submitted.
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1
2

Your Honor, I have the cite for the auto-adjudication.
colleague provided that to me.
Okay.

3

THE COURT:

4

MS. DONALDSON-SMITH:

5

My

It's docket 237, and this is

the Seay declaration, paragraph 4, and that was Exhibit....
Okay, wait, hold on one second.

6

THE COURT:

7

MS. DONALDSON-SMITH:

Did I say Exhibit 4?

8

paragraph 4, if I said Exhibit 4.

9

THE COURT:

I meant

And auto-adjudication means -- does that

10

stand for the proposition that if we asked for all information

11

on that particular claim, the only thing we would get is a code

12

submitted by a provider and a denial provided by

13

UnitedHealthcare?

14

MS. DONALDSON-SMITH:

I don't know that answer to

15

that, but I know that's how they adjudicated their claims and

16

I know when we asked for all data and all information in their

17

files, we received the production that we received.

18

received a handful of packets like we saw with Ms. Harris, and

19

we received policies, none of which, except for the CDG,

20

defendants have cited to as relevant to CLS, when we received

21

some of the e-mails that we've been talking about today.

22
23

THE COURT:

And is that consistent with your

understanding of an auto-adjudication?

24
25

We

MR. CARDOZO:
provisos.

Yes, with two provisos -- three

Auto-adjudication is a standard in this industry.
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1
2

That's how it does things.
Number two, it doesn't account for things like if someone

3

calls in for a gap exception or anything like that.

4

there's an exceptional situation that would happen, this is

5

just a normal, ordinary course.

6

So if

But number three, I keep coming back to this class

7

certification and their burden.

How United chooses to

8

adjudicate is not the same as what they must show under the

9

substantive law to establish liability; and they have to

10

establish that these claims, liability claims, can be decided

11

on a uniform class-wide basis under the ACA, and those

12

liability standards, not -- you can't just say, they

13

auto-adjudicated it, we're going to auto-adjudicate the legal

14

determination of liability.

15

It doesn't work that way.

MS. DONALDSON-SMITH:

Respectfully, your Honor,

16

that's not what I'm saying when I point to Ms. Seay's

17

declaration.

18

if defendant said -- she says, "Claims for health services,

19

including lactation services, are typically auto-adjudicated."

20

Claims for lactation service are assessed as to whether or not

21

there was an in-network provider available to that individual,

22

Ms. Seay does not say that, and --

23

Ms. Seay's declaration is the natural location,

THE COURT:

Can I -- can I -- let me ask you this:

24

Turning for a moment to the explanation of benefits class,

25

which you keep calling the claims -- what do you call it,
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1

claims processing class?

2
3

MS. DONALDSON-SMITH:

Remark code class, er -- I'm

sorry.

4

THE COURT:

Well, you didn't call it the remark code

5

class in your brief, but that sounds like it could be a good

6

idea, or the explanation of benefits class.

7

MS. DONALDSON-SMITH:

8

THE COURT:

9

Oh, I --

Doesn't that get you a lot of what you

want you here, certification of that class?

I mean, you

10

certify that class, a letter goes out to everybody who's

11

received these denials, and it says, you know, there's a --

12

you've been certified as a member of a class, and the Court has

13

concluded that you didn't get an adequate explanation of the

14

denial of your benefits, and if this has since been resolved to

15

your satisfaction, you don't need to read any further, but if

16

it hasn't, you know, here is an explanation of why we denied

17

your benefits, and you have a right to -- you know, you have a

18

right to respond or appeal or whatever it is.

19

MS. DONALDSON-SMITH:

No, it does not, your Honor,

20

because the CLS claims were not all denied using those four

21

codes.

22

It was approximately 7600 claims out of the 33,000 that were

23

denied using those.

24

all.

25

They were denied using many, many, many other codes.

That's a substantial number, but it's not

THE COURT:

But if they were all denied -- so are
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1

you saying that the claims were, you know -- other codes were

2

understandable, just wrong?

3

MS. DONALDSON-SMITH:

4

THE COURT:

Correct.

Because I'm guessing you -- you probably

5

wouldn't have been limited to certifying a class of the people

6

who received denials with those four specific explanations.

7

I mean, I would think you could have sought certification of

8

the class of the people who received unintelligible denials for

9

reimbursement for their out-of-network lactation services.

10
11

MS. DONALDSON-SMITH:

Right, those were the four we

identified that were in the named plaintiffs' EOBs -Right.

12

THE COURT:

13

MS. DONALDSON-SMITH:

14

THE COURT:

15

MS. DONALDSON-SMITH:

-- that were unintelligible.

Right.
You have 100 percent, none of

16

their denial codes explained the reason that the claim was

17

being denied, because they didn't have an ACA-compliant policy,

18

or they did not determine whether or not there was in-network

19

services.

20

THE COURT:

Okay.

On the motion to intervene, is it

21

really fair at this late stage, I mean, after every -- after

22

the number of -- I mean, I now -- you know, I gave you an

23

opportunity -- I'm not sure I was required to give you an

24

opportunity to try again on class certification, but I gave you

25

yet another opportunity to try again on class certification.
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1

Wouldn't that be pretty unfair now to grant a motion to

2

intervene at this late stage, and then it would have to reopen

3

discovery and there would have to be yet another motion for

4

class certification and all that?

5

unfair.

6

MS. DONALDSON-SMITH:

I mean, that seems pretty

And, your Honor, I don't think

7

it's unfair, because I think that's the -- it may be unfairness

8

is an aspect to a motion to intervene under any circumstance.

9

Under this circumstance, we had name plaintiffs who were

10

current plan participants through, according to the defendants'

11

declaration, at the time of the last class certification

12

motion, so....
What?

I'm sorry, I didn't catch that.

13

THE COURT:

14

MS. DONALDSON-SMITH:

So we had name plaintiffs --

15

defendants' declaration states that Ms. Barber was a plan

16

participant as of the time of the filing of the class

17

certification motion.

18

timely filed in the context of the information that we found

19

out about the name plaintiffs, that there was not a name

20

plaintiff who was a current plan participant as of the time of

21

the class certification motion; that your Honor disagreed with

22

us with respect to the name plaintiffs having the ability to

23

bring claims for prospective injunctive relief.

24

Johnson case, your Honor declined to view, to agree with that

25

case.

Now, it was -- sorry.

So our motion was

We cited the
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1

So we timely filed.

There was not a substantial

2

additional amount of discovery that would need to be done.

3

Defendants have been aware of Ms. Harris --

4

THE COURT:

But there would have to be a whole new

5

round of discovery on -- and a whole new round of discovery and

6

then a whole new motion for class certification, right?

7

MS. DONALDSON-SMITH:

No, my understanding and, you

8

know, the process that -- that's why we jointly moved, and we

9

have often commonality class certification situations that a

10

court will deny class certification or give an opportunity to

11

re-plead when a plaintiff is lacking in adequacy, and the

12

renewed motion is filed jointly with a motion to intervene.

13

That is not uncommon, and in terms of --

14

THE COURT:

Yeah, but they would have the right to,

15

you know, take her deposition, do discovery on, you know,

16

whether her claim is typical and all that kind of stuff, and

17

then they would have a right to oppose certification of a....

18

I mean, you haven't -- you would have to file a motion for, you

19

know, an injunctive relief class, which you -- you know, you

20

haven't done yet, right?

21
22
23
24
25

MS. DONALDSON-SMITH:

No, we've included that as

part of the motion with the intervenor motion.
THE COURT:

Without them even having the opportunity

to take discovery on her, or anything?
MS. DONALDSON-SMITH:

Defendants haven't sought
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1

discovery on her.

2

their rights to, you know, make the assertions that they need

3

to make in the class cert motion.

4

They could have done so without waiving

But also I think it's very important your Honor, that we

5

look at Ms. Harris' factual circumstances.

They are markedly

6

similar to Ms. Hoy's, in terms of her geographic location; she

7

made the phone call that's documented in her letters, done

8

contemporaneous, not post-litigation, not in a deposition, and

9

she was not -- there was no providers identified to her.

When

10

she called back, providers that were outside her radius were

11

identified to her, similar to Ms. Hoy.

She went to the

12

Breastfeeding Resource Center, Ms. Hoy.

Her claim had

13

Class 9443, which is the lactation class -But why -- why -- okay, what happens --

14

THE COURT:

15

MS. DONALDSON-SMITH:

16

THE COURT:

This is all in the record.

I'm not sure why any of that stuff is

17

relevant to a motion to intervene.

18

her to intervene as a plaintiff is because you think that that

19

will give you the opportunity to seek injunctive relief.

20
21
22

MS. DONALDSON-SMITH:

I mean, the reason you want

That's right, because she's a

current plan participant.
THE COURT:

Okay, but what happens -- say I grant

23

the motion to intervene and then they -- and say I deny, you

24

know, I say it would not be appropriate for me to certify an

25

injunctive relief class now because they haven't even had a
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1

chance to do discovery.

2

happen?

3

What's the next thing that's going to

The next thing that's going to happen is they're going to

4

file a motion to dismiss the complaint for failure to allege

5

standing, and you know what the answer is going to be to that

6

motion?

7

allege that she has standing to seek injunctive relief.

8

alleges is that she's a member of UHC.

9

anything about her intention to become pregnant again or use

10

Granted, because the Complaint does not adequately
All it

It doesn't allege

lactation services again.

11

MS. DONALDSON-SMITH:

Your Honor, I respectfully --

12

this is -- standing does not depend upon -- we're talking about

13

a medical condition.

14

that --

15

THE COURT:

We're talking about medical conditions

The medical condition that we have no --

16

on the current allegations, we have no reason to believe that

17

she's going to experience in the future, and so if we have no

18

reason to believe on the current allegations that she's going

19

to experience the medical condition in the future, that means

20

that she doesn't have standing to seek injunctive relief.

21
22
23

It's just like -- it's actually worse than Los Angeles v.
Lyons, I think.
MS. DONALDSON-SMITH:

Then no class would ever be

24

certified for any type of medical injunctive relief, because

25

you have conditions that come and go, you have pregnancies that
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1

come and go.

2

THE COURT:

No, because you could have -- you could

3

have somebody who either shows that they are -- they intend to

4

use the services again, they're trying to get pregnant, maybe

5

somebody who is pregnant, and then, if the case moots out later

6

on, then you say, well, there's an exception to the mootness

7

doctrine for capable of repetition yet evading review, and you

8

say that that person can pursue -- can continue to pursue

9

injunctive relief, or maybe by that time a class has been

10

certified of all people who are, you know, currently pregnant,

11

and --

12

MS. DONALDSON-SMITH:

And at the summary judgment

13

stage, when your Honor asked that question about Ms. Barbara,

14

we supplemented the record, and Ms. Barbara was pregnant at

15

that time and was -- stated her intention to breastfeed.

16
17

THE COURT:
complaint --

18
19

Yeah, I know, but you've drafted a

MS. DONALDSON-SMITH:

It's a condition that had

been --

20

THE COURT:

But now you've drafted a complaint that

21

doesn't include any of that stuff, even though you were on

22

notice at the summary judgment stage that that's what was

23

necessary.

24
25

MS. DONALDSON-SMITH:

We don't believe that we were

on notice that that was what was necessary, because again, you
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1

would have lawsuits that then would continue to be dismissed

2

after a nine-month pregnancy is over?

3

THE COURT:

No, because of what I just said about

4

capable of repetition, yet evading review.

5

MS. DONALDSON-SMITH:

6

standard at this point in time.

7

THE COURT:

8

I think that we've met that

But you haven't -- you have to, Ms. --

what's her name, Ms. Harris?

9

MS. DONALDSON-SMITH:

10

THE COURT:

Harris.

I mean, for Ms. Harris to seek

11

injunctive relief, she would have to show that she's likely to

12

be subject to the unlawful policy in the future, and all you've

13

done is alleged that she's a member of the plan.

14

MS. DONALDSON-SMITH:

15

she's a mother, she's a parent.

16

always planned, your Honor.

But you didn't allege --

THE COURT:

18

MS. DONALDSON-SMITH:

20

She -- pregnancies aren't

She can be pregnant right now --

17

19

She's a member of the plan,

-- she could be pregnant

tomorrow.
THE COURT:

You didn't allege that she plans to

21

accidentally get pregnant.

22

the Complaint.

23

this Complaint, I would have to, on standing grounds, I would

24

have to grant it.

25

You didn't allege any of this in

So they -- if they file a motion to dismiss

MS. DONALDSON-SMITH:

Respectfully, your Honor,
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1

I don't think --

2
3

THE COURT:

To the extent that she's seeking

injunctive relief.

4

MS. DONALDSON-SMITH:

5

disagree.

6

a -- because I think it's -Have you read Los Angeles v. Lyons?

THE COURT:

8

MS. DONALDSON-SMITH:

10

-- it's a straw man.

It's a

straw man argument because it's -- particularly with respect to
pregnancy.
Have you read Los Angeles v. Lyons?

11

THE COURT:

12

MS. DONALDSON-SMITH:

13

THE COURT:

14

I respectfully

I don't think the standard is that she has to state

7

9

Understood.

Yes, your Honor.

A leading Supreme Court case on standing

to seek injunctive relief?

15

MS. DONALDSON-SMITH:

16

THE COURT:

Yes, your Honor.

Isn't it much more likely that Mr. Lyons

17

was going to be affected by the police conduct than it is that

18

your client, based on the allegations in the Complaint, is

19

going to be affected by the unlawful policy?

20

MS. DONALDSON-SMITH:

No, I disagree, your Honor,

21

because my client is a member of a policy that starts from the

22

fundamentally wrong standpoint that out-of-network preventive

23

services are not eligible under the ACA.

24

now, injured every day, every moment of every day, because she

25

is --

She is injured right
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1
2

THE COURT:

Not if she doesn't plan to get pregnant,

she's not injured at all.

3

MS. DONALDSON-SMITH:

4

service, for that matter.

5

Honor.

6

THE COURT:

Or access any other preventive

I mean, that -- I disagree, your

Yeah, but you've filed a lawsuit -- her

7

lawsuit is about lactation services.

I mean, she's not injured

8

every day if she has no plan to get pregnant.
Or adopt a child.

9

MS. DONALDSON-SMITH:

10

initiate lactation for an adoptive child.

11
12

THE COURT:
Complaint.

MS. DONALDSON-SMITH:

14

THE COURT:

16

I think --

But there's nothing about that in the

13

15

You could

I know, but I don't think --

And if you had allegations that she's in

the process of adopting a baby, sure.
MS. DONALDSON-SMITH:

And then when the litigation

17

is two years old and, you know, one year later and the baby is

18

no longer breastfeeding, or she stops for any other reason --

19

THE COURT:

And they file a motion to dismiss on

20

mootness grounds, and it's denied because it's capable of

21

repetition yet evading review.

22

MS. DONALDSON-SMITH:

23

THE COURT:

Okay, I think --

I think that -- I mean, I think that

24

that, you know, that is a -- you know, I have to say, you know,

25

my -- sort of arguably unfair anyway, even if she did have
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1

standing but, you know....

Maybe the world will be a better

2

place if she brings a separate lawsuit and sort of starts

3

over --

4

MS. DONALDSON-SMITH:

5

THE COURT:

Well, that --

-- and her lawyers sort of do a better

6

job of digging into the evidence and compiling discovery that

7

makes a tighter case for class certification.

8
9

MS. DONALDSON-SMITH:

Well, your Honor, we

certainly -- I'll take that under advisement, but with all due

10

respect, I think we've done a very fine job.

11

with the documents and evidence that United has and that it has

12

been produced to us, so....

13

THE COURT:

We can work only

And let me just ask one more question.

14

Did you ask -- did you seek in discovery all recordings of

15

phone calls involving, you know, these people who were --

16

MS. DONALDSON-SMITH:

17

THE COURT:

18

MS. DONALDSON-SMITH:

19
20

Yes, your Honor.

-- denied out-of-network claims?
All -- all call recordings

related to lactation services.
THE COURT:

And so -- and you went through those and

21

you listened to those and you decided that none of them were

22

worth submitting in support of the argument that there was a

23

uniform policy?

24
25

MS. DONALDSON-SMITH:

They're repetitive of the

information that the SOP conveys, that Ms. Wakefield had in her
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1

e-mail, what is a customer service rep conveying, they're

2

telling them in-network services are covered.
Okay.

3

THE COURT:

4

MS. HANSON:

Any last comment?

Your Honor, I will just point out that

5

Ms. Barber was the only person -- plaintiff who had standing at

6

the time of the class certification order.

7

had knocked her out on the claim that they're trying to use her

8

for injunctive relief back in June of 2018.

9

However, your Honor

So there were no plaintiffs at all who had standing since

10

June 2018 that apply to the claim that they're trying to seek

11

the intervention on.

12

that they had a standing problem.

13

THE COURT:

So they've known for well over a year

Okay.

And then just, I guess, one last

14

clarification question.

15

certification on the -- what you're calling the ERISA and

16

non-ERISA classes, you still seek class certification on the

17

other class, the explanation of benefits class.

18

I assume that if I deny the class

MS. DONALDSON-SMITH:

That's right, and we would

19

take -- seek an interlocutory appeal on the other -- on the

20

denial of the ERISA and non-ERISA.

21

MR. CARDOZO:

22

code class?
Briefly.

23

THE COURT:

24

MR. CARDOZO:

25

If I could take a swing at that remark

Briefly.

One of the fundamental things -- one

of the fundamental things that keeps getting bypassed is what
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1

is the correct analysis for when we certify this type of

2

reprocessing class, and they've ignored the principle that's,

3

I think, the best explanation of when you do and don't is in

4

the Seventh Circuit's Kartman decision, but the rule is this:

5

If there was a specific standard prescribed in the law or in a

6

contract that you were required to have applied in the

7

processing such that the failure to do it is in and of itself

8

an injury or violation, that's the one circumstance.

9

So in Wit and Trujillo, the statute actually said you had

10

to follow generally accepted standards.

11

doing that --

12

THE COURT:

So someone who is not

But you seem to be arguing against

13

certifying a class -- their ERISA class or their non-ERISA

14

class.

15
16
17

I'm talking about -MR. CARDOZO:

No, no, I'm talking about the remark

codes class.
THE COURT:

There's a specific legal standard that

18

says that you have to provide an understandable explanation of

19

the denial of benefits as to the entire class of people who

20

received these explanations of benefits, the company violated

21

that legal standard, and so what's the difference?

22

MR. CARDOZO:

The difference is, the legal standard

23

says you have to have a reasonably clear explanation through

24

the course of interaction.

25

one summary document, which is just supposed to start the

There's nothing that says that that

App.121

(171 of 188)
Case: 20-80005, 01/06/2020, ID: 11552498, DktEntry: 1-5, Page 124 of 141

121

1
2

dialogue, has to do it.
THE COURT:

In other words, ERISA allows you to send

3

an incomprehensible denial as long as -- and that that's not --

4

that in itself is not a violation.

5

MR. CARDOZO:

That is -- that is, in and on itself.

6

The cases that they relied on, the Booton case in particular,

7

establishes that clearly.

8
9
10

THE COURT:

Okay, and that's something that you can

take up to the Ninth Circuit if you think I got wrong at
summary judgment.

11

MR. CARDOZO:

12

THE COURT:

Absolutely, but I --

But my ruling is that there was a clear

13

violation of the statute by virtue of those incomprehensive

14

(sic) benefits denials and the purpose of certifying the class

15

would be to correct that violation by ordering the company to

16

communicate in a comprehensible way with its participants --

17

with the people who were denied those claims.

18
19

So what -MR. CARDOZO:

Fair enough.

I'll just close with

20

this thought that we've discussed a lot at the last hearing,

21

and that's -- and haven't addressed or solved it:

22

judgment when you made that ruling, you had, in fact, the

23

entire course of interaction, which is the relevant standard

24

under ERISA.

25

a denial, I don't think that's --

It wasn't....

On summary

So to say that the letter alone is
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1

THE COURT:

Okay, that's what I ruled, and so do you

2

have any other reason why we shouldn't certify a class to get

3

that corrected, other than your disagreement with my ruling?

4
5

MR. CARDOZO:

Well, the standing issues also.

I'm

not sure we have anyone --

6

THE COURT:

But why would somebody need to be --

7

I mean, why would it be wrong to send that to somebody who's no

8

longer a plan participant?

9

be, they were a plan participant when they got the denial, and

10

the denial was incomprehensible, and so we are going to sort of

11

restore them to the position they should have been in when they

12

received the denial, when they were a plan participant, what

13

would be wrong with that, from a standing standpoint?

14

MR. CARDOZO:

I mean, if they -- the point would

That might be fine, your Honor.

15

I think the problem is, that's an exercise of equitable relief

16

to address a problem that may not be a problem.

17

word "afterthought" with regards to this claim in your last

18

order, and pointed out that they don't really say what they

19

want the Court to do with it.

20

Even today when you asked, they said, no, we don't want -- that

21

isn't good enough for us.

22
23
24
25

You used the

They still haven't done that.

MS. DONALDSON-SMITH:

That's not what I said, your

Honor.
MR. CARDOZO:

I think to re-send the letter when we

don't have any evidence that it's going to have any impact in
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1

the real world, that that's a problem.

2

THE COURT:

Well, I think we have evidence that it

3

will have impact in the real world.

4

impact as to each individual, but it seems to me that that's a

5

matter of just crafting the letter properly, figuring out the

6

right way to craft the letter.

It may be a different

7

You know, like I said, the letter could say, hey, if this

8

was -- if, after you receive this explanation, if this dispute

9

was resolved to your satisfaction, you can stop reading, but if

10

not, you know, here's what we're going to do.

11

explanation, and you'll have an opportunity to appeal that.

12
13

Here's our

I think -- I don't think that's a difficult letter to
craft.

14

It might take some time and thought, but....

Okay, I'll give it all some further thought and consider

15

what's been discussed here, and then issue a ruling.

16

you.

17

MS. DONALDSON-SMITH:

Thank you, your Honor.

18
19

Thank

2:16 p.m.
---o0o---

20
21
22
23
24
25
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2
3
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4
5

I, Leo Mankiewicz, certify that the foregoing is a true

6

and correct transcript, to the best of my ability, of the above

7

pages of the official electronic sound recording provided to me

8

by the U.S. District Court, Northern District of California, of

9

the proceedings taken on the date and time previously stated in

10

the above matter.

11

I further certify that I am neither counsel for, related

12

to, nor employed by any of the parties to the action in which

13
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14
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RACHEL CONDRY, et al.,

Case No. 17-cv-00183-VC

Plaintiffs,
ORDER DENYING MOTION FOR
CLASS CERTIFICATION

v.

Re: Dkt. Nos. 161, 177-180, 186-189, 192

UNITEDHEALTH GROUP, INC., et al.,
Defendants.

The motion for class certification is denied without prejudice to seeking certification of a
more carefully tailored class or set of classes.
I.
Six women who participated in health plans offered and administered by United Health
Care (“UHC”) brought a proposed class action alleging that the company failed to provide
coverage for lactation services as mandated by the Affordable Care Act.1 UHC opted for the
Court to adjudicate cross-motions for summary judgment on liability with respect to the six
named plaintiffs before adjudicating class certification.
The plaintiffs’ primary claims were based on UHC’s alleged failure to reimburse them
for out-of-network lactation services after they had been unable to obtain those services
in-network. On these claims, two of the named plaintiffs presented evidence that UHC had not
made in-network lactation services available to them, and UHC countered with no admissible
evidence to the contrary. The Court therefore granted summary judgment to those plaintiffs,
ruling that UHC is required to reimburse those plaintiffs for the out-of-network services they

1

UHC refers collectively to all defendants.
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received. With respect to two other named plaintiffs, the Court granted summary judgment to
UHC because it presented evidence that in-network lactation services were available to those
plaintiffs, while the plaintiffs presented no evidence that they were unable to obtain those
services. For the two remaining plaintiffs, the Court denied both sides’ summary judgment
motions, concluding that a factual dispute exists about whether in-network lactation services
were available to those plaintiffs.
Five of the plaintiffs brought a secondary claim against UHC for failure to satisfy
ERISA’s requirement that, when a plan denies benefits, it must “provide adequate notice . . .
setting forth the specific reasons for that denial . . . .” 29 U.S.C. § 1133. (The sixth plaintiff did
not join in this claim because her plan with UHC was not an ERISA plan.) The Court granted
summary judgment to all five plaintiffs on this claim because when UHC denied their claims for
reimbursement for out-of-network lactation services, the notices explaining the denials were
incomprehensible.
With the parties’ requests for summary judgment resolved, the plaintiffs now move for
class certification.
II.
With respect to their primary claims, the plaintiffs seek certification of two classes: a
class of ERISA plan participants who were denied coverage for lactation services; and a class of
non-ERISA plan participants who were denied that coverage. Three of the remaining named
plaintiffs had ERISA plans; one had a non-ERISA plan. Many problems plague the motion to
certify these classes.
The first problem is that the proposed classes consist not merely of people denied
reimbursement for out-of-network lactation services, which was the issue presented at summary
judgment, but rather all people denied lactation coverage by UHC, whether in-network or
out-of-network. Although there is fleeting reference in the operative complaint to the denial of
in-network coverage, each named plaintiff in this case alleged that UHC violated her rights by
refusing to reimburse her for out-of-network services. The denial of claims for in-network

2
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services thus has not been put into play in this lawsuit. No evidence was presented on the issue at
summary judgment, and the plaintiffs have pointed to no evidence in their class certification
motion to suggest that the claim of a person who was denied reimbursement for out-of-network
services is similar to the claim of a person who was denied coverage in-network. And
importantly, it’s not the failure to offer in-network providers that violates the Affordable Care
Act; it’s the failure to reimburse for out-of-network services when those services are not
available in-network. Therefore, the named plaintiffs do not satisfy the typicality requirement for
certification of these classes. See Fed. R. Civ. P. 23(a)(3); In re Graphics Processing Units
Antitrust Litig., 253 F.R.D. 478, 490 (N.D. Cal. 2008). Nor do they show that: (1) inconsistent
judgments among such a broad group of plaintiffs would be improper; or (2) classwide injunctive
relief for such a broad class would be appropriate. See Fed. R. Civ. Proc. 23(b)(1)(A), (b)(2). The
only classes even potentially appropriate for these claims would consist of people denied
reimbursement for out-of-network lactation services despite in-network services being
unavailable to them.
The second major problem is that, even for those narrower groups, the plaintiffs have not
presented adequate evidence that liability could be determined (or that any significant issues
could be resolved) on a classwide basis. See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350
(2011). As the evidence presented at summary judgment suggests, UHC correctly denied
reimbursement to some people and incorrectly denied reimbursement to others. These differing
results do not automatically defeat class certification – after all, if UHC applied the same
ACA-noncompliant policy in processing claims across the board, the Court could award
classwide relief by requiring the company to reprocess all claims previously denied pursuant to
that noncompliant policy, even if some claims were granted pursuant to that non-compliant
policy (and even if some claims would still be denied pursuant to a compliant policy). See, e.g.,
Des Roches v. California Physicians’ Serv., 320 F.R.D. 486, 510 (N.D. Cal. 2017); Wit v. United
Behavioral Health, 317 F.R.D. 106, 136 (N.D. Cal. 2016). But here, the plaintiffs have not
presented any meaningful evidence that UHC uniformly applied an unlawful policy to

3
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out-of-network claims. It appears, at least based on the limited evidence presented so far, that
UHC’s approach to compliance with the Affordable Care Act’s lactation coverage mandate was
disinterested and haphazard rather than uniform. The plaintiffs make much of the fact that only a
limited number of providers are “coded” within UHC’s systems as lactation specialists, but as
the summary judgment proceedings showed, those are not the only providers in UHC’s networks
that offer lactation services (most obviously, hospitals provide those services during childbirth,
as do many pediatricians and OB/GYNs). The plaintiffs also emphasize that, at least before
2016, UHC did not have separate listings for lactation providers in its directories, but the
summary judgment proceedings showed that this singular issue also does not answer the question
of whether UHC failed to comply with the mandate across the board. Nor have the plaintiffs
presented evidence that UHC was denying out-of-network claims automatically (in fact, UHC’s
evidence suggests that some of those claims were granted). And while their class certification
motion alludes to an erroneous “preventive/diagnostic care construct” asserted by UHC during
this litigation, the plaintiffs have not linked that construct to any actual claim denials for the
named plaintiffs or for the class.
Perhaps this type of evidence was absent from the plaintiffs’ motion because no such
evidence exists, or perhaps it’s because the plaintiffs were too focused on getting the wrong
classes certified (that is, classes which included people who were allegedly denied coverage
in-network). In any event, in light of the two problems discussed above, the motion to certify
these classes must be denied. But because denial is without prejudice, it’s worth noting several
other significant problems with the plaintiffs’ presentation which may also have precluded class
certification:
•

It does not appear that the named plaintiffs have standing to seek prospective relief because
they are no longer UHC plan participants. See Gest v. Bradbury, 443 F.3d 1177, 1181 (9th
Cir. 2006) (internal quotations and citation omitted). To the extent the plaintiffs assert that
they may someday return to UHC, their speculative assertion is insufficient to confer
standing to seek prospective relief (such as, for example, an injunction requiring UHC to

4
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comply with the lactation mandate going forward). To the extent Johnson v. Hartford
Casualty Insurance Company, 2017 WL 2224828 (N.D. Cal. May 22, 2017) stands for the
contrary proposition, this Court disagrees with it. But it does not necessarily follow that the
named plaintiffs lack standing to seek an order remedying past violations (such as, for
example, an order requiring UHC to reprocess previously-denied claims under a correct
standard). But the plaintiffs do not discuss a potential distinction between these two types of
relief from an Article III standpoint, merely arguing generically that they are entitled to seek
injunctive relief.
•

To the extent the named plaintiffs have standing to seek the latter type of relief – that is, an
order that would remedy past violations – it’s not clear what remedy they actually seek. The
plaintiffs are vague, stating only that UHC should be ordered to “reprocess claims under a
corrected standard.” But they do not describe what a corrected standard looks like. And the
plaintiffs do not adequately explain why their requested remedy should be considered for
class certification under Federal Rule of Civil Procedure 23(b)(1)-(2), rather than under Rule
23(b)(3) as UHC insists. See also CIGNA Corp. v. Amara, 563 U.S. 421 (2011).
III.
There are fewer problems with the motion to certify a class relating to the plaintiffs’

secondary claim – that is, the claim that denials were incomprehensible and therefore violated
ERISA’s mandate for reasonably clear explanations. See 29 U.S.C. § 1133; Salomaa v. Honda
Long Term Disability Plan, 642 F.3d 666, 680 (9th Cir. 2011). But at least two significant problems

exist here as well.
The first problem is that the plaintiffs again seek to certify an overbroad class that would
include people who were denied in-network lactation coverage. The second problem is that, even
for a class limited to out-of-network coverage, the plaintiffs provide virtually no discussion of
the relief they would seek on behalf of such a class, which makes it difficult to assess whether
class treatment is warranted. For example, to the extent the plaintiffs’ motion might be
understood to contemplate an eventual order that UHC reprocess all claims for these class

5
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members, that would almost certainly be wrong. The violation found at summary judgment for
this claim was a failure to communicate a denial properly, not an actual failure to provide
benefits. Perhaps some other form of classwide relief could be ordered in connection with this
claim – for example, an order requiring UHC to send a new letter to these claimants with clear
language explaining why a claim was denied and to consider any appeals by claimants who
receive such a letter. But the failure by the plaintiffs to propose a form of relief congruent with
the summary judgment ruling in their favor on this claim counsels against certifying this class at
this time. Indeed, the plaintiffs’ request for class certification on this claim seemed almost an
afterthought, with counsel herself suggesting at the hearing that if class certification were denied
without prejudice for the primary claims, denial without prejudice for this secondary claim could
be preferable from a case management standpoint.
IV.
It seems clear that UHC’s compliance with the Affordable Care Act’s mandate to provide
lactation services has been spotty at best. In fact, it almost seems as if the instances of
compliance were accidental. But the plaintiffs can’t win class certification on the company’s
poor conduct alone (especially when they lack standing to seek prospective relief). Nonetheless,
given the complexity of the evidence presented and the questions involved, as well as the
significant possibility that the plaintiffs could at least obtain certification for a class of people
who did not receive adequate denial explanations, the Court will exercise its discretion to grant
the plaintiffs leave to take another shot at class certification. See Kowalsky v. Hewlett-Packard
Co., 2012 WL 892427, at *8 (N.D. Cal. Mar. 14, 2012).
A case management conference is scheduled for June 26, 2019.2 The parties shall file a

There are a few other pending matters. If the discovery dispute identified in the parties’ April 5,
2019 joint letter remains relevant in the wake of this ruling, the parties may resubmit a joint letter
that grounds the dispute in this ruling. Any arguments regarding the requested documents’
relevance, particularly at this stage of the litigation, must be specific. The motion contained in
the April 5, 2019 letter is therefore denied. The motion to exclude the plaintiffs’ proffered expert
Dr. Hanley, in which UHC requests her opinion be given “no weight,” is denied. The request to
exclude or to limit consideration of the remaining expert reports of D’Apuzzo, Dos Santos,
2

6
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joint case management statement seven days before the conference.
IT IS SO ORDERED.
Dated: May 23, 2019
______________________________________
VINCE CHHABRIA
United States District Judge

Labovitz, Lee, McGlone, Miller, and Morton are unnecessary, as they provided little or no
opinion relevant to this certification decision.

7
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RACHEL CONDRY, et al.,

Case No. 17-cv-00183-VC

Plaintiffs,
v.
UNITEDHEALTH GROUP, INC., et al.,

ORDER RE HEARING ON RENEWED
MOTION FOR CLASS
CERTIFICATION

Defendants.

Assume for argument’s sake that it would be appropriate in this case to certify classes of
people who were denied claims for out-of-network services if the evidence showed that UHC
uniformly denied claims for out-of-network services without regard to whether in-network
services were available (with the potential remedy being that all claims be reprocessed with
regard to the availability of in-network services). At tomorrow’s hearing, the parties should be
prepared to address the following, in no particular order:
•

What evidence supports a conclusion that claims for out-of-network services were
uniformly denied without regard to the availability of in-network services, and where
is that evidence in the record?

•

The plaintiffs make reference to an analysis they conducted of 33,000 claims for outof-network services. Is there evidence in the record that the Court can examine to
better understand this analysis, and if so where is it?

•

The plaintiffs assert that, of the 33,000 out-of-network claims they analyzed, 12%
were allowed. If that’s true (and if the plaintiffs’ methodology for identifying these
claims as claims for lactation services is reliable), then it would seem to undermine
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the notion that claims were uniformly denied without regard to the availability of
lactation services in-network. In other words, if the 12% truly consisted of claims for
out-of-network lactation services (as opposed to some other type of out-of-network
service), it seems reasonable to assume that many of them were allowed because innetwork lactation services were unavailable. Have the plaintiffs presented any
evidence about why this 12% of claims were allowed, and if so where is that in the
record?
•

Can the parties better explain the significance of the gap exception? How does the
gap exception work? Where is the evidence in the record of how it works? Perhaps
more importantly, where is the evidence of what participants are told about how it
works? Is there evidence in the record that would help the Court better understand
whether the gap exception is a reasonable means of obtaining coverage for out-ofnetwork lactation services in situations where in-network services are unavailable?

•

The plaintiffs assert, without explanation, that evidence of the number and percentage
of claims granted for in-network lactation services is irrelevant. However, this
information is potentially quite relevant, because it potentially sheds light on how
widely available in-network lactation services were. In turn, if in-network lactation
services were widely available, it might support an assumption that the 88% of the
33,000 claims were denied because of the availability of in-network services (and
such denials would be consistent with the ACA).

IT IS SO ORDERED.
Dated: November 20, 2019
______________________________________
VINCE CHHABRIA
United States District Judge

2
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1 CHIMICLES SCHWARTZ KRINER
& DONALDSON-SMITH LLP
2 Nicholas E. Chimicles (admitted pro hac vice)
Kimberly Donaldson Smith (admitted pro hac vice)
3 Stephanie E. Saunders (admitted pro hac vice)
361 W. Lancaster Avenue
4 Haverford, PA 19041
Phone: (610) 642-8500
5 Fax: 610-649-3633
6 TYCKO & ZAVAREEI LLP
Sabita J. Soneji, California Bar No. 224262
ssoneji@tzlegal.com
7 483 Ninth Street, Suite 200
Oakland, CA 94607
8 Telephone: (510) 254-6808
9 Counsel for Plaintiffs
10
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

11
12

RACHEL CONDRY, JANCE HOY, CHRISTINE
13 ENDICOTT, LAURA BISHOP, FELICITY
BARBER, and RACHEL CARROLL on behalf of
14 themselves and all others similarly situated,
15
16

Plaintiffs,
v.

17 UnitedHealth Group Inc.; UnitedHealthcare, Inc.;
UnitedHealthcare Insurance Company;
18 UnitedHealthcare Services, Inc.; and UMR, Inc.,
19

Defendants.
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