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November 8, 2018
Revised as of January 15, 2019
Revised as of February 28, 2019
Submitted Electronically via email
Joseph Canary
Director, Office of Regulations and Interpretations
U.S. Department of Labor
Employee Benefits Security Administration
Office of Regulations and Interpretations
200 Constitution Avenue, NW
Suite N-5655
Washington, DC 20210
RE:

Request for Advisory Opinion Concerning a Limited Partnership and Its Sponsorship of
a Single-Employer Self-Insured Group Health Plan

Dear Director Canary:
The Law Office of Alexander Renfro (“Renfro”) makes this request for consideration and
possible issuance of an Advisory Opinion on behalf of our client, LP Management Services, LLC, a
Georgia Limited Liability Company (“LPMS”). The primary business purpose of LPMS is to serve as
General Partner of various Limited Partnerships and manage the day-to-day affairs of these
Partnerships. At least one of these Limited Partnerships (the “LP”) desires to sponsor an “employee
welfare benefit plan” as defined under section 3(1) of the Employee Retirement Income Security Act
(“ERISA”). The primary business purpose of LP is the aggregation and profitable sale of electronic
user data from its partners. In addition to other inducements, including guaranteed payments, LP
wishes to offer access to its group health plan as an inducement to attract, retain, and motivate partners.
The plan will be organized as a single-employer self-insured group health plan that will provide major
medical health benefits to LP’s eligible employees, along with LP’s limited partners. On behalf of
LPMS, Renfro hereby seeks confirmation from the Department of Labor, Employee Benefits Security
Administration (the “Department”) that:
(1) The single-employer self-insured group health plan sponsored by LP is an “employee
welfare benefit plan” within the meaning of ERISA section 3(1).
(2) The limited partners participating in LP’s single-employer self-insured group health plan
are “participants” within the meaning of ERISA section 3(7).
(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I
of ERISA.
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Renfro and LPMS recognize that any contemplated expansion of the traditional scope of
ERISA, even if permissible under the existing statutes, may raise concerns at the Department as to the
potential for plan failure(s), whether due to ill-conceived structure, inadequate (re)insurance reserves,
fraud, or some combination of these and other factors. We share these concerns, and LPMS has
established strong safeguards as a commitment to employees and partners – which are described in
detail below – to address each partnership plan vulnerability both as to sponsorship and participation.
LPMS anticipates that if the Department provides the confirmations requested above, it will do so in
explicit consideration of all the specific facts and circumstances provided herein, and that neither
LPMS nor any other ERISA plan sponsor will be able to rely upon a favorable Advisory Opinion
letter unless all such safeguard standards are met or exceeded.
Further, while Renfro and LPMS have gone to considerable effort to foresee and guard against
all possible causes of plan failure, we welcome input from the Department as to any additional areas of
concern and solutions thereto. Such solutions could be incorporated into LP’s manual of Standard
Operating Procedures, as well into a further revision of this request (and any subsequent Advisory
Opinion). Finally, we believe that while an Advisory Opinion is the appropriate first step toward
defining allowable uses of partnerships as ERISA plan sponsors, it should perhaps be followed by
informal Department guidance, and/or rulemaking in accordance with the Administrative Procedures
Act, primarily in order to strengthen the enforceability of the safeguard requirements.
I.

Background
A. Statement of Facts Concerning the Corporate Structure of LP

LP is a Limited Partnership duly registered and formed in the State of Georgia. LP’s
Partnership Agreement appoints LPMS as General Partner and delegates day-to-day business
management decisions to LPMS, including but not limited to the execution of rental/office lease
agreements, employment contracts, distribution of revenue producing agreements, and grantor
decisions to form a group health plan. LP’s Limited Partners (“LPartners”) are individuals who have
obtained a Limited Partnership Interest (“LPI”) through the execution of a joinder agreement with LP.
LPMS, as General Partner, correspondingly counter-executes such agreements, files a resolution on the
addition of a new LPartner, and updates LP’s partnership information to include the addition of a new
LPartner. LPartners participate in global management issues through periodic votes of all Partners, as
well as contribute time and service to revenue-generating activities of LP. Income distributions by LP
to LPartners resulting from such revenue-generating activities will be reported as guaranteed payments
and subject to employment taxes. Together, LPMS, as General Partner, and LPartners wholly control
and operate LP.
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LP’s primary business purpose and main source of revenue is the capture, segregation,
aggregation, and sale to third-party marketing firms of electronic data generated by LPartners who
share such data with LP. Participating LPartners install specific software which, among other things,
tracks the capture of such data by other companies, such as Google or Facebook, and provides access
of such data to LP. LP then decides how such data is used and sold to third-party marketing firms,
generating revenue. LPartners control and manage the capture, segregation, aggregation, and sale of
their own data, empowering LPartners in a manner not otherwise available to them when they utilize
services over the Internet through their computers, phones, televisions, and other devices.
As discussed above, LPartners all gain status as a limited partner in LP by executing a joinder
agreement, establishing each LPartner’s rights. These rights are subsequently exercised on a regular
basis through votes on how aggregated data will be sold or used by LP as well as votes on other
partnership matters. Finally, through the sharing of data, LPartners are committing time and service to
revenue-generating activity on behalf of LP. Income distributions by LP to LPartners resulting from
such revenue-generating activities will be reported as guaranteed payments and subject to employment
taxes.
LP also employs at least one common law employee to assist the partnership with
administrative and/or revenue generating services.
B. Statement of Facts Concerning LP’s Single-Employer Self-Insured Group Health Plan
In an effort to attract, retain, and motivate talent in service of LP’s primary business purpose,
LP will establish a single-employer self-insured group health plan (the “Plan”). The Plan will reflect
the substantial commitment that LP is making to employees and LPartners. Since this Plan is formed
and sponsored only by LP – and not in concert with any other employer – the Plan is a single-employer
self-insured group health plan. LPMS, as the General Partner, serves as the Named Fiduciary and Plan
Administrator of the Plan. LPMS intends to appoint an independent fiduciary to assist with fiduciary
obligations and administration matters associated with the Plan.
The Plan has a number of third-party vendors which LPMS engages on behalf of LP to
administer the Plan. First, LPMS hires a consulting and benefits design firm for guidance and
assistance with fulfilling plan requirements pursuant to the ERISA and related statutes. Second, LPMS
appoints a licensed and bonded Third Party Administrator (“TPA”) to collect funds and allocate funds,
adjudicate claims, manage claims appeals, execute the payment of claims for benefits under the Plan,
and perform other traditional services performed by a TPA. Third, LPMS appoints a benefits
administrator to assist its staff in managing eligibility data and plan participant customer service issues
on an ongoing basis. Fourth, LPMS creates a Trust to hold any plan assets related to the Plan. Finally,
LPMS obtains a reinsurance policy for the Plan. This reinsurance policy is of a comprehensive and
specific nature, as described more fully below.
3
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The terms of the Plan are outlined in a Plan Document and are intended to comply with ERISA,
including but not limited to, Parts 1, 4, 5, and 7. This Plan Document contains information on the
benefits provided by the Plan to Plan participants, eligibility information, instructions on claims for
benefits, claims appeals information, coordination of benefits provisions, disclaimers concerning
certain federal statutes, and other information. With respect to eligibility, the Plan Document notes
that both employees and partners are eligible to participate in the Plan. As discussed above, at least
one common law employee participates in the Plan, as well as a number of LPartners, although not all
LPartners participate in the Plan. LP will pay 100% of the premiums for coverage under the Plan for
LP’s employees. LPartners will be 100% responsible for paying their own premiums for coverage
under the Plan. According to the enrollment procedures as outlined in the Plan Document, annual
Open Enrollment periods, as well as Special Enrollment periods, as required by law, are utilized to
permit eligible plan participants to join the Plan.
The aforementioned third-party vendors service the Plan as their delegated duties require. For
example, the TPA collects monthly premium payments from the Plan’s participants. The TPA
allocates these funds appropriately, routing plan assets to the Trust (which is solely controlled by a
Directed Trustee), paying vendors their fees, and ensuring premium payments are timely made to the
reinsurance carrier underwriting the Plan’s reinsurance policy. The TPA withholds a certain amount of
premium due to the reinsurance carrier covering the Plan in order to expedite payment of claims for
benefits. With respect to paying claims for benefits, in cases where the TPA has received and
approved a claim, the TPA will access the plan assets held in Trust to pay said claim. Should a claim
require a payment in excess of the funds available to the TPA on an immediate basis, the TPA
coordinates with the reinsurance carrier covering the Plan for transmission of additional funds to the
TPA’s claims-paying account. Once received, the TPA will continue paying claims.
C. Additional Plan Features
LP is sensitive to prospective concerns with respect to the solvency of its Plan as well as the
need for credibility of its Named Fiduciary. To that end, LP has made a substantial commitment to
offer a reliable health plan including, but not limited to, offering health benefits backed by extremely
well-funded layers of reinsurance policies, and LPMS – as General Partner and Named Fiduciary – has
obtained a fiduciary liability policy in addition to the required fidelity insurance coverage under
ERISA section 412. The intended hiring of an independent fiduciary provides yet another substantial
level of protection of Plan participants.
With respect to the primary reinsurance policy covering the Plan, coverage is obtained from
first-dollar and to an unlimited degree per the terms of the reinsurance policy. This policy is supported
by multiple layers of retrocessionary coverage without a risk corridor by retrocessionaires with an
excess of $7,000,000,000 in assets to cover risk with respect to the Plan. LPMS requires the following
features of any policy it obtains to cover the Plan now or in the future:
4
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Any group health plan sponsored by LP, or by any other entity managed by LPMS and
which offers ERISA plan participation to its eligible plan participants, including certain
employees and partners, must first obtain Qualifying Reinsurance Coverage.
“Qualifying Reinsurance Coverage” means excess/stop loss insurance, indemnity
insurance for a self-insured plan or employee benefit trust, insurance for a self-insured
plan or trust, or reinsurance coverage purchased from an excess/stop loss, indemnity,
insurance, or reinsurance carrier that meets the following requirements:
● The carrier providing Qualifying Reinsurance Coverage must provide the following
information to LPMS:
o The name, address, and phone number of the carrier;
o Statement(s) certifying compliance with all requirements described in
below;
o A statement of compliance with the reserve requirements described below;
o A notification of any material changes to the Qualifying Reinsurance
Coverage.
● The Qualifying Reinsurance Coverage:
o Must (re)insure, without limitation, all benefits covered by the Group Health
Plan which it (re)insures. Plan and Reinsurance coverage must be identical
as to benefits and limitations.
o May only be issued by a carrier which establishes and maintains
retrocessionary coverage from one or more (re)insurer(s) with at least
$100,000,000 in aggregate equity for any claims which the plan is unable to
satisfy by reason of a solvency event affecting said carrier’s ability to pay
claims, to an unlimited degree;
o Must note on any contract for coverage a definite starting or attachment
point of such coverage which is conspicuous and clear to the plan member(s)
prior to purchase of such coverage, and qualifying (re)insurance coverage
issued on a non-stop loss (re)insurance basis must have a first-dollar starting
point;
o Must note on any contract for coverage an unlimited liability of the carrier
issuing such coverage for benefits covered by such coverage which is
conspicuous and clear to the plan member(s) prior to purchase of such
coverage;
o Must have been approved by one or more regulatory body or bodies duly
authorized to license and regulate the business of insurance within the
United States and/or a member of the National Association of Insurance
5
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Commissioners, for a minimum of twenty-four months, and been issued to at
least one insured party for the direct and/or indirect coverage of health
and/or medical benefits, and in force throughout said period;
o May only be issued by a carrier which establishes and maintains reserves
with respect to covered benefits, in an amount recommended (or the midpoint of multiple recommendations) by an actuary certified by the American
Academy of Actuaries, consisting of reserves sufficient for:
▪
▪

▪
▪

Unearned contributions;
Benefit liabilities which have been incurred, which have not been
satisfied, and for which risk of loss has not yet been transferred, and
for expected administrative costs with respect to such benefit
liabilities;
Any other obligations of the plan; and
A margin of error and other fluctuations, taking into account the
specific circumstances of the plan.

o May only be issued by a carrier which establishes and maintains additional
reserves of at least $500,000 above the reserves noted above.
● Carriers issuing Qualifying Reinsurance Coverage may demonstrate compliance
with the reserve requirements described above with alternative reserves in the form
of a contract of indemnification, lien, bonding, (re)insurance, letter of credit, or
security.
● Any business of insurance, including but not limited to the obtaining of Qualified
Reinsurance Coverage, conducted in any State must comply with the insurance laws
of said State, and obtain all required State approvals.
II.

Law and Analysis
A. Treatment of a Partner as an “Employee” Under ERISA

ERISA provides specific rules and regulations applicable to (1) an “employee welfare benefit
plan,” (2) “employees,” and (3) “participants” that may participate in an “employee welfare benefit
plan.”
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An “employee welfare benefit plan” is defined as:1
“any plan, fund, or program…established or maintained by an employer…for the
purpose of providing for its participants or their beneficiaries, through the purchase of
insurance or otherwise, medical, surgical, or hospital care or benefits…”
An “employee” is defined as:2
“an individual employed by an employer.”
A “participant” is defined as:3
“any employee or former employee of an employer…who is or may become eligible to
receive a benefit…from an employee benefit plan which covers employees of such
employer.”
On its face and without further context provided elsewhere in ERISA, it appears that a partner in a
partnership is not an “employee” within the meaning of ERISA section 3(6). Relying on the common
law definition of an “employee,” a partner also would not be considered an employee.4 If a partner is
not considered an “employee” for ERISA purposes, a partner cannot be considered a “participant” in
an ERISA-covered “employee welfare benefit plan.”
DOL Reg. section 2510.3-3(b) confirms that, for limited purposes, a partner is not considered
an “employee” for purposes of determining the existence of an “employee benefit plan,” which
includes an “employee welfare benefit plan.” DOL Reg. section 2510.3-3(b) further explains that a
“plan without employees” is excluded from the requirements under Title I of ERISA (i.e., a plan
covering partners is not considered an ERISA-covered plan).
Importantly, however, DOL Reg. section 2510.3-3(b) does not prohibit a partner from
participating in a Title I ERISA-covered plan, nor does the regulation prohibit a partner from being
considered an “employee” for ERISA purposes. There are multiple circumstances in which the
Department – and the courts – have found that partners do have “employee” status.

1

Section 3(1) of the Employee Income Retirement Security Act (“ERISA”).
ERISA section 3(6).
3
ERISA section 3(7).
4
In accordance with the Supreme Court’s ruling in Nationwide Mutual Insurance Company v. Darden, the Department has
found that the common law standard for determining employee status is whether someone is hired by an employer, with the
employer having the “right to control and direct” the individual's work. [See DOL Information Letter (May 8, 2006); DOL
Advisory Opinion 95-29A (Dec. 7, 1995); DOL Advisory Opinion 95-22A (Aug. 25, 1995)].
2
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For example, the Department acknowledges that the U.S. Supreme Court in Yates v. Hendon5
concluded that under ERISA, a “working owner” – which may include a partner – may have dual
status (i.e., he or she can be an employee entitled to participate in a plan, and, at the same time, the
employer (or owner or member of the employer) who established the plan).6 The Department has also
noted that section 401(c) of the Internal Revenue Code (“Code”) treats partners (including owners of
entities taxed as partnerships, such as limited liability companies) as employees of the partnership.7
In addition, according to ERISA section 732(d) – which is the only section of ERISA that
contemplates partners participating in a group health plan – a “bona fide partner” is considered an
“employee” for purposes of regulating a group health plan that covers partners. The regulations
implementing ERISA section 732(d) provide that for purposes of treating a partner as an “employee” –
and thus a “participant” in a group health plan subject to the requirements under Part 7 of ERISA – the
“the term employee includes any bona fide partner.”8 The implementing regulations go on to state that
“whether or not an individual is a bona fide partner is determined based on all the relevant facts and
circumstances, including whether the individual performs services on behalf of the partnership.”9
Although a bona fide partner is not further defined in ERISA or its implementing regulations,
the term “bona fide partner” can be found elsewhere in Federal law, specifically in guidance from the
Internal Revenue Service (“IRS”).10 According to the IRS, a bona fide partner is an individual with
rights in a partnership, who exercises said rights, and who commits time and energies in the conduct of
the trade or business of the partnership.11 The consistency between the IRS’s definition of a bona fide
partner and the manner in which the Department described a bona fide partner in ERISA section
732(d) implementing regulations supports the interpretation that for purposes of ERISA, a partner
should be defined as “an individual who commits time to and performs services on behalf of the
partnership.” Upon the satisfaction of this definition, the bona fide partner would be considered an
“employee” for ERISA purposes.
LPMS believes that the LPartners satisfy the definition of a “bona fide partner.” LPartners
have actual rights in LP as dictated in both LP’s Partnership Agreement and the joinder to said
agreement signed by each LPartner. LPartners regularly exercise these rights in periodic votes on
partnership business. Finally, LPartners contribute time and energies/services to LP by sharing data
and assisting in LP’s primary business purpose and revenue generation activity. The time and
energies/services contributed by LPartners comprise the sole means of revenue generation of LP. In
other words, without this activity, LP would not earn revenue or survive as an entity. By these acts,
5

541 U.S. 1 (2004).
83 Fed. Reg. 614, 621 (Jan. 5, 2018).
7
Id.
8
DOL Reg. section 2590.732(d)(2).
9
Id.
10
See Rev. Rul. 69-184.
11
Id.
6
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LPartners meet both the IRS’s and the Department’s standards to qualify as bona fide partners, and
thus, would be considered “employees” for ERISA purposes.
B. A Partner May Be a “Participant” In an ERISA-Covered Single-Employer Plan
Alongside At Least One Common Law Employee
In line with the reasoning discussed above, the Department has concluded that a “working
owner” – in particular, a partner – may have dual status as an “employer” and an “employee,” and
thus, permissibly be considered a “participant” in an ERISA-covered plan.12 Specifically, the
Department opined that ERISA section 402(a)(2), ERISA section 403(b)(3)(A), ERISA section 408,
ERISA section 4001(b)(1), ERISA section 4021(b)(9), and ERISA section 4022(b)(5)(A) all serve as
an indication that “working owners” – including partners – may be considered “participants” for
purposes of ERISA coverage.13 The Department has found that there is a clear Congressional design to
include “working owners” – including partners – within the definition of “participant” for purposes of
Title I of ERISA.14
The Department has also concluded that if a partner participates in an employee benefit plan
along with at least one common law employee, DOL Reg. section 2510.3-3 does not exclude this plan
from being covered by Title I of ERISA.15 Specifically, the Department has found that a plan covering
partners (who are considered “working owners”) as well as their non-owner employees clearly falls
within ERISA’s scope.16 The Department explained that “[t]he definition of ‘plans without
employees’ in DOL Reg. section 2510.3-3(b) simply defines a limited circumstance in which the only
parties participating in a benefit arrangement are an individual owner/partner…and declines to deem
the individual[], in that limited circumstance, as [an] employee[]…for purpose of the regulation.”17
The Department explains further that DOL Reg. section 2510.3-3(b) “does not apply, however, outside
that limited context and, accordingly, does not prevent sole proprietors or other working owners –
[including partners] – from being participants in broader benefit plan arrangements…”18
The conclusion that partners can participate in an ERISA-covered plan where the plan also
covers at least one common law employee is consistent with the finding of the courts. For example,
the Supreme Court in Yates v. Hendon19 found that a plan covering both a “working owner” –
including a partner in a partnership – and at least one common law employee is governed by ERISA.20
12

DOL Adv. Op. 99-04A (Feb. 4, 1999).
Id.; see also, 83 Fed. Reg. at 621 (Jan. 5, 2018) and 83 Fed. Reg. at 28930 (June 21, 2018).
14
Id.
15
83 Fed. Reg. at 621 (Jan. 5, 2018).
16
Id.
17
Id.; see also, 83 Fed. Reg. 28912, 28930 (June 21, 2018).
18
Id.
19
41 U.S. 1 (2004).
20
Id. at 9.
13
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In other words, in cases where a benefit plan covers both partners and common law employees, the
plan will be covered by Title I of ERISA.21
The Fifth Circuit Court of Appeals, in House v. American United Life Insurance Company,22
also concluded that ERISA applies to a benefit arrangement that provided coverage to a firm’s partners
that also covered the firm’s common law employees. In House, a partnership established a plan that
provided disability benefits to both employees of the partnership, as well as the partners. The
partnership – as the employer of the employees – paid 100% of the premiums for the disability
coverage for its employees. The partners, on the other hand, were responsible for 100% of their own
premium payments. The Circuit Court found that despite the differences in the manner in which
premiums were paid, the partnership established a comprehensive employee welfare benefit plan
covering both partners and employees, thus creating a single-employer ERISA-covered plan.23
LPMS believes House is particularly instructive because of its similarities to the facts described
in Section I.B. above, where LPartners will be required to pay their own premiums for the self-insured
group health plan coverage sponsored by LP, while LP will pay 100% of the premiums for eligible
employees. Based on the conclusion in House, the Supreme Court in Yates, and the Department’s
interpretations as set forth in proposed and final regulations, it is clear that LPartners may permissibly
be considered “participants” in an ERISA-covered plan where at least one common law employee
participates in the plan.
Given the above guidance and precedent, it is also clear that the single-employer self-insured
group health plan sponsored by LP – acting in the capacity of an employer – to provide major medical
health benefits to LP’s common law employees and limited partners is an “employee welfare benefit
plan” within the meaning of ERISA section 3(1). As a result, because both LP’s employees and
LPartners may permissibly participate in this ERISA-covered “employee welfare benefit plan,” the
Plan would be governed by Title I of ERISA.
C. In Cases Where a Partner Receives Guaranteed Payments for Hours of Service
Contributed to the Partnership, an Employment Relationship Exists Between the Partner
and the Partnership
As discussed, the Department has concluded that (1) partners who qualify as “bona fide
partners” are “employees” for ERISA purposes and (2) partners can participate in an ERISA-covered
plan where the plan also covers at least one common law employee. An argument can be made,
however, that a plan sponsored by a partnership that covers both partners and at least one common law

21

Id.
499 F.3d 443 (5th Cir. 2007).
23
Id. at 451-452.
22
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employee may not be considered an ERISA-covered plan if the partner-participants do not have some
sort of employment relationship with the partnership sponsoring the plan.
In a traditional employment setting, an employer will have the right to direct and control
employees, which results in a “common law” employer and employee relationship.24 In this case, the
employee is providing services directly to the employer. In the context of a partnership, however, this
same “common law” principle may not apply. For example, in certain situations where a partnership
exists, the partners of the partnership may merely hold an equity interest, whereby the partner may
receive a distributive share without providing services directly for the partnership. However, there are
other instances in which a partner of a partnership is indeed providing services directly for the
partnership, which produces a “guaranteed payment” (i.e., earned income for services rendered).25
While partners earning distributive shares may have little connection to a partnership beyond
equity ownership, partners earning guaranteed payments must be providing services directly to the
partnership in the form of hours of service contributed by the partner to the partnership. Importantly,
Congress intended partners who contributed hours of service to a partnership to pay employment taxes
on the income derived from such services.26 Distributive shares are distinguished from guaranteed
payments based on whether they are paid with respect to hours of service contributed by the partner,
which alters the tax treatment of such payments.27
Case law further supports the idea that partners contributing hours of service to a partnership
have an employment connection to the partnership relative to a mere passive investor. For example, in
Renkemeyer, Campbell & Weaver LLP v. Commissioner,28 the Tax Court held that due to the
contribution of hours of service by the partners, the income derived from such activity was selfemployment income subject to employment taxes and deemed to be a guaranteed payment. The Tax
Court explained that its decision was influenced by the fact that the partners made a nominal
investment into the partnership, but nearly all of the income earned by the partnership was derived
from hours of service contributed by its partners.29 This contribution of hours of service fundamentally
defined the relationship between the partners and partnership, evidenced by the tax treatment of
income earned by the partners.

24

See e.g., Nationwide Mutual Insurance Company v. Darden, 503 U.S. 318 (1992).
See section 707(c) of the Internal Revenue Code (“Code”).
26
See H. Rept. 95-702 (Part 1) at 11 (1977).
27
See Code section 1402(a)(13).
28
136 T.C. 137 (2011).
29
Id. at 139, 150.
25
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As previously noted, LP’s business model is based on the generation, aggregation, and sale of
data from its userbase of LPartners. LP cannot sustain operations or profitability without contributions
of data from LPartners. Contributions of data are not achieved without work. Specifically,
contributing data requires actively using devices or performing activities from which data can be
generated. A leading media research firm – Nielsen – has found that the average American spends
approximately 254 minutes per day on internet-based activity from which data can be generated, or 4
hours and 14 minutes of activity per day.30
An argument can be made that the value of this data may not be worth the hours of service
taken to generate the data. However, the data demonstrably has value. The largest tech companies in
the world would not exist otherwise. Based on the foregoing, LPMS believes it has demonstrated that
there is a substantive service-related obligation by each LPartners, evidenced by the fact that income
received for the hours of services provided to LP will be reported as guaranteed payments as that term
is used in Code sections 707(c) and 1402(a)(13) which specifically address the taxation of limited
partners. As such, the income will be subject to employment taxes. Under Code section 1402(b), selfemployment income is subject to Social Security taxes and in other important ways is treated as de
facto wages.31 This tax treatment, of course, is the hallmark of services performed by an employee on
behalf of an employer, thus proving that an employment relationship between LPartners and LP exists.
It is important to note that whether an entity is a “partnership” – and whether an individual is a
“partner” – is governed by State law. Thus, if the State law definitions of “partnership” as well as
“partner” are satisfied, satisfaction of these State law requirements should control the determination as
to whether an employment relationship exists. As the Tax Court explained in Renkemeyer, States, not
the Federal government, determine and then directly regulate these hybrid corporate structures. As a
result, LPMS believes that the Department must defer to the States to determine the threshold question
of whether an employment relationship exists. In the case of LP, the partnership structure satisfies the
State laws in which health coverage offered through LP’s single-employer self-insured plan will be
offered. As a result, whether an employment relationship between LPartners and LP exists cannot and
should not be questioned. State law already confirms that such a relationship exists.

30

See https://www.nielsen.com/us/en/insights/news/2018/time-flies-us-adults-now-spend-nearly-half-a-day-interactingwith-media.print.html.
31
While partners are considered to be self-employed, when those partners are providing services on behalf of a partnership
and paid for those services by the partnership, there is no functional difference between this partner and a common-law
employee providing services for which they receive income. In fact, both the employee and the partner are subject to Social
Security taxes on the income received for providing services on behalf of the entity to which they are related. There is no
tax policy reason and no reason under ERISA to treat partners, limited or otherwise, differently from common-law
employees under these circumstances.
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D. Tax Considerations
The IRS has for decades maintained and enforced a clear set of regulations regarding tax
treatment of partners in all health and welfare benefit plans, including group health plans. The Internal
Revenue Code (the “Code”) does not comment on the ability of a partner to participate in a group
health plan. However, once a partner becomes a participant, the IRS treats that participant differently
than common law employee participants. For the purpose of tax treatment, said partners are treated as
independent contractors by the IRS. As previously explained, LPMS will report income distributed to
LPartners for services performed on behalf of the partnership as guaranteed payments.
Withholding from guaranteed payments to pay premiums for a group health plan on a pre-tax
basis is not possible for partners.32 Thus, partners are not allowed to join a section 125 cafeteria plan
in order to pay premiums in a group health plan on a pre-tax basis. A further consequence of this rule
is that Health Savings Accounts (“HSAs”), which are typically offered through cafeteria plans, are also
not available (with a meaningful tax benefit) to partners participating in a plan sponsored by their
partnership. LPMS acknowledges these standards and does not seek special or separate tax treatment
for its partners. Inasmuch as LP does not pay wages to its partners, no pre-tax payment of premium
could be available to partners participating in LP’s plan. Finally, LP does not sponsor and does not
plan to sponsor either a cafeteria plan or an HSA.
While the benefit of pre-tax payments of premium is not available to partners, such payments
could under certain limited circumstances be deductible as an ordinary and necessary business
expense.33 The Code provides that if a partner qualifies as a working owner with earned income, said
partner may deduct the cost of premiums for a group health plan against their earned income from the
same source that sponsors said group health plan.34 This regime both acknowledges that a plan
sponsor of a group health plan may have participants who are partners and that a limited scope
deduction should be available in said circumstances. With respect to LP’s plan, as with any other
partnership, this deduction would only be available if LP distributed income to partners participating in
LP’s plan which was then used to pay for premiums from LP’s plan. (In the event that LP distributed
funds to a partner insufficient to pay said partner’s premium, any deduction would be limited to the
amount distributed). LPMS is not seeking special or separate treatment with respect to this deduction.
Other rules and limitations also apply and are acknowledged.35

32

See Code section 125(d)(1)(A).
See Code section 162(l).
34
Id.
35
See Code section 162(l)(2-5). See also 83 Fed. Reg. 28912, 28932 (June 21, 2018) (Where the Department noted in the
preamble that deductibility under Code section 162(l) “informed” its view in support of establishing it regulatory
framework for owner-employees.)
33
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The IRS has comprehensive, existing rules in place with respect to partners participating in a
group health plan, within which LP’s plan is regulated in similar fashion to any other partnership. No
special treatment or extralegal tax benefit is sought by or available to partners participating in LP’s
plan.
III.

Request for Determination
Based on the foregoing, Renfro respectfully asks that the Department to confirm that:
(1) The single-employer self-insured group health plan sponsored by LP is an “employee
welfare benefit plan” within the meaning of ERISA section 3(1).
(2) LPartners participating in LP’s single-employer self-insured group health plan are
“participants” within the meaning of ERISA section 3(7).
(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I
of ERISA.

Thank you in advance for considering this request. Please do not hesitate to contact me with
any questions, or with any request for additional information.
Respectfully submitted,

ALEXANDER T. RENFRO, JD, LLM
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION
DATA MARKETING PARTNERSHIP,
LP and LP MANAGEMENT
SERVICES, LLC,
Plaintiffs,
UNITED STATES DEPARTMENT OF
LABOR, EUGENE SCALIA,
in his official capacity as Secretary of the
United States Department of Labor, and
UNITED STATES OF AMERICA,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action File No.
4:19-cv-00800-O

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Pursuant to the Court’s Order dated January 30, 2020 [ECF No. 8] and Fed. R. Civ. P. 15(a)
and 20(a)(1), Plaintiff Data Marketing Partnership, LP (“DMP”) and newly joined Plaintiff LP
Management Services, LLC (“LPMS”) (collectively, DMP and LPMS are referred to herein as
“Plaintiffs”) hereby file this First Amended Complaint, fully substituting and restating the original
Complaint [ECF No. 1], against Defendants United States Department of Labor (“DOL”), Eugene
Scalia, solely in his official capacity as Secretary of the United States Department of Labor
(“Secretary Scalia”), and the United States of America (“USA”), (collectively, DOL, Secretary
Scalia and USA are referred to herein as “Defendants”), showing this Court as follows:
INTRODUCTION
1.

Plaintiffs are asking this honorable court to correct the fatally-flawed, arbitrary and

capricious actions of the United States Department of Labor (“DOL”). DOL seeks to invalidate a
legitimate and innovative business model offering the benefit of a group health plan. Its actions
would have the practical effect of depriving over 50,000 Americans health coverage and access to
affordable healthcare.
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Plaintiffs seek a declaratory judgment to settle an immediate controversy caused by

DOL’s ill-informed response to an advisory opinion request filed by LPMS on November 8, 2018,
revised as of January 15, 2019 and February 27, 2019 (the “AO Request”). A true and correct copy
of the AO Request is attached hereto and incorporated herein as Exhibit A.
3.

On January 24, 2020, four hundred forty-two (442) days after submission of the

AO Request, one hundred twelve (112) days after filing the original Complaint, and a mere eleven
(11) days before an answer was due to the original Complaint, DOL issued its response to the AO
Request (the “AO Response”). A true and correct copy of the AO Response is attached hereto and
incorporated herein as Exhibit B.
4.

The AO Request was submitted because LPMS, at the time of original submission,

was intending to act as the plan administrator and named fiduciary of self-insured health plans –
in its role as the anticipated general partner of DMP and several similar limited partnerships –
those partnerships would maintain for their common law employees and limited partners. LPMS,
as the general partner of anticipated adopting employers, sought to confirm that DOL would not
classify such partnership health plans as a multiple employer welfare arrangement (“MEWA”) as
that term is defined in 29 U.S.C. § 1002(40) of the Employee Retirement Income Security Act
(“ERISA”).
5.

Subsequent to the submission of the AO Request and in reliance on various

representations from DOL officials as detailed below, DMP established a self-insured health plan
for its common law employees and partners (the “Plan”).
6.

01682701-1

LPMS is the general partner of DMP.

2

022

Case
4:19-cv-00800-O
Document
24-29 Filed
Case
4:19-cv-00800-O
Document
Filed 02/19/20
02/03/20

7.

Page
142PageID
PageID
Page 26
3 ofof32
93409

According to the AO Request, neither DMP nor LPMS believes the Plan is a

MEWA because the applicable statutory terms set forth under ERISA and its accompanying
regulations do not dictate such an interpretation.
8.

However, because the limited partnership is a potentially novel sponsor of a health

plan, LPMS sought an advisory opinion pursuant to ERISA Procedure 76-1 to achieve clarity on
this issue and to assuage the concerns of DMP’s current employees, partners and potential partners.
9.

Apart from the federal judiciary, DOL is solely responsible for interpreting ERISA

– within statutory limitations – and has acknowledged this responsibility both in guidance it has
provided concerning whether a plan should be classified as a single-employer plan or a MEWA,
and in its actions issuing approximately 140 advisory opinions and information letters on issues
concerning MEWAs issued under DOL Procedure 76-1.
10.

In addition to private parties such as LPMS, States have also routinely filed

advisory opinion requests with DOL, similar to the AO Request, seeking guidance on many issues
presented by ERISA, including issues concerning MEWAs. Indeed, States and others have no
alternative but to engage in this process where, as here, the issue presented requires an
interpretation of ERISA, as States are not authorized to assign their own meaning to terms set forth
in a federal statute.
11.

While not filing their own advisory opinion request, several States submitted to

DOL a letter in support of the AO Request. On February 21, 2019, the Attorneys General of
Louisiana, Arkansas, Georgia, Indiana, Nebraska, South Carolina and Texas jointly signed a letter
in support of the AO Request (the “State AG Letter”). A true and correct copy of the State AG
Letter is attached hereto as Exhibit C.
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In the State AG Letter, the respective Attorneys General stated, “[w]e are interested

in this request and encourage DOL to respond as soon as possible. The [AO Request] sought by
[LPMS] provides an alternative for expanded access to ERISA plans. We support the intent behind
the request and find its legal arguments well-reasoned and thorough, but interpretation and
enforcement of ERISA falls under the exclusive authority of DOL.” See Exhibit C, p. 1
(emphasis added).
13.

Although DOL finally filed the AO Response well over a year after the AO Request

was made, the unreasonable delay from DOL and the subsequent confusion created by DOL
through its flawed, arbitrary and capricious interpretation of the issues presented actively
undermines DMP’s ability to do business throughout the United States.
14.

Given the position taken by DOL in the AO Response, DMP now faces catastrophic

regulatory penalties and enforcement actions as a sponsor of a Plan covering limited partners and
Texas employees. Should DOL be permitted to maintain the legally erroneous and factually
inaccurate interpretation of the Plan as not covered by ERISA but “mere commercial insurance,”
then DMP will have no choice but to dissolve the Plan. In such event, the participants would lose
their health coverage and access to affordable health care.
15.

LPMS serves as the general partner for several other limited partnerships in the

electronic data generation, aggregation and sales arena. As with DMP, LPMS has established
similar, self-insured group health plans for those limited partnerships as a significant attractor for
partners willing to generate a sufficient amount of electronic data for resale by the partnership.
This commitment to sponsor such a plan is one almost every business considers to attract service
providers, whether they be employees or self-employed individuals. Should DOL be permitted to
maintain the legally erroneous and factually inaccurate interpretation of similar plans as not
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covered by ERISA, then LPMS will have no choice but to dissolve all those plans. In such event,
more than 50,000 Americans would lose their health coverage and access to affordable health care.
16.

In addition to the impending regulatory burden, the hollow guidance DOL has set

forth in the AO Response on a fundamental issue of statutory interpretation has resulted and will
continue to result in many potential limited partners declining to join DMP for fear that their health
coverage will be cancelled. A significant attractor for limited partners joining the partnership and
generating electronic data for the partnership is the Plan offered by DMP.
17.

Each limited partner that refuses to join for the reason set forth above limits the

scope of the data pool that DMP can offer to potential customers, thus undermining DMP’s overall
business purpose and eliminating revenue and profits that would have been had but for DOL’s
erroneous AO Response.
18.

In establishing similar limited partnerships in an effort to build a sufficient user

base of data contributing limited partners, LPMS faces the same harm for each of those business
entities. The AO Response has resulted, and will continue to result, in many potential limited
partners declining to join these other limited partnerships managed by LPMS for fear that their
health coverage will be cancelled.
19.

Each limited partner that refuses to join other LPMS managed limited partnerships

for the reason set forth above limits the scope of the data pool that these other LPMS managed
limited partnerships can offer to potential customers, thus undermining the overall business
purpose and directly eliminating revenue and profits that would have been achieved but for DOL’s
erroneous AO Response.
20.

Plaintiffs accordingly ask the Court to declare that (i) the AO Response is null,

void, and of no force or effect against Plaintiffs or any similarly situated organizations because
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such a ruling would be an “action contrary to the provisions of” ERISA; (ii) the Plan is a singleemployer group health plan subject to ERISA; and (iii) as a single-employer group health plan, the
Plan is not a MEWA or “mere commercial insurance.”
21.

Plaintiffs also request the Court award other relief as set forth below.
JURISDICTION AND VENUE

22.

The Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and

2201(a) and 29 U.S.C. §§ 1132(a)(3) and 1132(k). Jurisdiction is also proper under the judicial
review provisions of the Administrative Procedure Act, 5 U.S.C. §§ 702 and 704 and 29 U.S.C.
§§ 1137(a).
23.

Venue is proper in this district pursuant to the express provisions of ERISA, 29

U.S.C. §§ 1132(k). Venue is also proper in this district pursuant to 28 U.S.C. §§ 1391(b) and
(e)(1). Defendants are United States agencies or officers sued in their official capacities;
Defendants reside in this District; and a substantial part of the events giving rise to this action
occurred in this District.
PARTIES
24.

Plaintiffs are organizations aggrieved by the erroneous interpretation of federal law

by the federal Defendants in their recently filed AO Response because it is arbitrary, capricious,
or otherwise manifestly contrary to the language of the statute.
25.

Defendant DOL is an agency of the United States government and has

responsibility for implementing and enforcing portions of ERISA. It is an “agency” under 5 U.S.C.
§ 551(1).
26.

Defendant Eugene Scalia (“Secretary”) is the Secretary of Labor and is joined in

this action solely in his official capacity.
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27.

Defendant the United States of America is joined in this action as permitted under

5 U.S.C. § 702.
FACTS
PLAINTIFFS’ BUSINESS AND BUSINESS MODEL
28.

LPMS, a limited liability company that is duly formed under the laws of the State

of Georgia and registered to do business in the State of Texas, submitted the AO Request to DOL.
LPMS is the general partner of DMP. LPMS also serves as the general partner for several other
limited partnerships similar to DMP whose primary business purpose, together with providing
other opportunities for limited partners to earn extra income, is the generation, aggregation, and
sale of electronic data.
29.

DMP, a limited partnership that is duly formed under the laws of the State of Texas

and qualified to do business in the State of Texas, is directly impacted by the adverse ruling in
DOL’s AO Response. The stipulated facts presented in the AO Request are hereby incorporated
by reference.
30.

LPMS, as the general partner of DMP, is responsible for day-to-day business

management decisions including, but not limited to, the execution of rental/office lease
agreements, employment contracts, distribution of revenue producing agreements, and grantor
decisions to form a group health plan.
31.

The limited partners of DMP are individuals who have obtained a limited

partnership interest through the execution of a joinder agreement with DMP, which is approved
by the general partner adding the new limited partner and updates DMP’s partnership information
to include this information. The limited partners, in the aggregate, own eighty percent (80%) of
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the partnership. LPMS owns the other twenty percent (20%) of the partnership. Thus, the partners
are the sole owners of DMP.
32.

Limited partners participate in global management issues through periodic votes of

all partners of DMP. Together, the general partner and the limited partners wholly control and
operate DMP.
33.

DMP’s primary business purpose and main source of revenue is the generation,

organization, aggregation, and sale to third-parties of electronic data. This electronic data is
generated by limited partners who transmit such electronic data to DMP via proprietary software
and applications for mobile devices installed on the limited partners’ computers, smart phones,
tablets and other electronic devices. While this is the primary business purpose, DMP also
provides the partners opportunities to provide personal services to various third-parties as an
additional revenue opportunity.
34.

In addition to certain other management rights, limited partners influence how the

electronic data they generate will be sold or used by DMP.
35.

If a limited partner desires to enroll in the Plan, the partner agrees to contribute at

least five hundred (500) hours of work per year through the generation, transmitting, and sharing
of their electronic data. This is a clear condition of eligibility for the Plan. The generation and
aggregation of these bytes of electronic data transmitted by each partner represents the most
significant commodity which DMP seeks to sell to third parties. Without the generation, tracking
and transmission of significant quantities of data by limited partners, DMP would have no ability
to attract buyers and become profitable. Thus all limited partners who transmit their generated
electronic data to the partnership are active, material participants in creating DMP’s primary
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commercial offering by committing time and service to the revenue-generating activity of DMP
which, among other things, makes them “working owners.”
36.

Limited partners resulting from such revenue-generating activities will be reported

as guaranteed payments, subject to employment taxes applicable to self-employed individuals,
based on the work product they individually produce and the revenue derived from this work
product.
37.

DMP also employs at least one common law employee to assist DMP with

administrative and/or revenue generating services.
38.

In order for DMP or any of the other limited partnerships managed by LPMS to be

financially successful in the electronic data resale market, large quantities of electronic data must
be generated, aggregated and organized for purchasers to be interested in paying for the electronic
data. In other words, the electronic data aggregation market is a market of scale – the greater the
scale of the electronic data generated and aggregated, the greater the economic value of the data.
DMP’S SELF-INSURED GROUP HEALTH PLAN DETAILS
39.

To attract, retain, and motivate talent in support of DMP’s primary business

purpose, DMP established the Plan. The Plan automatically covers all common law employees of
DMP. The Plan is available to provide coverage to limited partners if they qualify and choose to
participate.
40.

The Plan document states in its “Eligibility” section that only eligible plan

participants of which DMP is an employer, as defined by 29 U.S.C. § 1002(7), including certain
employees and partners of DMP, are eligible to participate in the Plan. No other persons (other
than spouses and dependents of eligible plan participants) are eligible to participate in the Plan.
One of the requirements to be an eligible participant for limited partners is the providing of at least
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500 hours of service to the partnership. Since the partnership’s primary business purpose is the
generation, aggregation, organization and sale of electronic data, those hours of service to the
partnership may be satisfied with the transmission of 500 hours of electronic data to the partnership
for sale to third parties.
41.

The Plan automatically covers all common law employees of DMP. The Plan is

available to provide coverage to limited partners if they qualify and choose to participate. No other
persons (other than spouses and dependents of eligible plan participants) are eligible to participate
in the Plan.
42.

DMP pays 100% of the premiums for coverage under the Plan for common law

employees of DMP. Limited partners are 100% responsible for paying their own premiums for
coverage under the Plan.
43.

The Plan is intended to comply with ERISA, including, but not limited to, Parts 1,

4, 5, and 7 of Subtitle B of Subchapter I of ERISA.
44.

Since the Plan is formed and sponsored only by DMP – and not in concert with any

other employer – the Plan is a single employer, self-insured group health plan. This is so under
ERISA because such status is defined as any plan that is not a MEWA.
45.

DMP is the named Fiduciary and Plan Administrator of the Plan.

46.

LPMS, serves as a fiduciary of the Plan as the General Partner and manager of the

Plan Administrator. LPMS intends to appoint an independent fiduciary to assist with fiduciary
obligations and administration matters associated with the Plan.
47.

LPMS recognizes that while its policies and procedures ensure financial stability

and prudent exercise of fiduciary responsibilities for the benefit plans of its partnerships, other
sponsors imitating its model may encounter risks which could lead to plan failure(s), whether due
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to ill-conceived structure, inadequate (re)insurance reserves, or some combination of these and
other factors. LPMS has established strong safeguards as a commitment to employees and partners
– which are described in detail in Paragraphs 47 through 51 – to address each vulnerability both
as to sponsorship and participation. These safeguards are an integral component of fulfilling the
purpose of ERISA to protect employees and their welfare benefits.
48.

The Plan has a number of third-party vendors LPMS engages on behalf of DMP to

administer. First, LPMS hired a consulting and benefits design firm for guidance and assistance
with fulfilling plan requirements pursuant to ERISA and related statutes. Second, LPMS appointed
a licensed and bonded Third Party Administrator (“TPA”) to collect funds and allocate funds,
adjudicate claims, manage claims appeals, execute the payment of claims for benefits under the
Plan, and perform other traditional services performed by a TPA. Third, LPMS appointed a
benefits administrator to assist its staff in managing eligibility data and plan participant customer
service issues on an ongoing basis. Fourth, LPMS hired a directed trustee to custody and manage
a Trust to hold any plan assets related to the Plan. Finally, LPMS obtained a reinsurance policy
for the Plan.
49.

These third-party vendors service the Plan as their delegated duties require. For

example, the TPA collects monthly payments from the Plan’s participants. The TPA allocates
these funds appropriately, routing plan assets to the Trust (which is solely controlled by a Directed
Trustee), paying vendors their fees, and ensuring premium payments are timely made to the
reinsurance carrier underwriting the Plan’s reinsurance policy. The TPA withholds a certain
amount of premium due to the reinsurance carrier covering the Plan. With respect to paying claims
for benefits, in cases where the TPA has received and approved a claim, the TPA will access the
plan assets held in Trust to pay such claim. Should a claim require a payment in excess of the
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funds available to the TPA on an immediate basis, the TPA coordinates with the reinsurance carrier
covering the Plan for transmission of additional funds to the TPA’s claims-paying account. Once
received, the TPA will continue paying claims.
50.

The reinsurance policy is of a comprehensive and specific nature. Coverage is

obtained from first-dollar and to an unlimited degree per the terms of the reinsurance policy. This
policy is supported by multiple layers of retrocessionary coverage without a risk corridor by
retrocessionaires.
51.

LPMS requires the following features of any policy it obtains to cover the Plan now

or in the future. First, any group health plan sponsored by any limited partnership managed by
LPMS and which offers ERISA plan participation to its eligible plan participants, including certain
employees and partners, must first obtain Qualifying Reinsurance Coverage.

“Qualifying

Reinsurance Coverage” means excess/stop loss insurance, indemnity insurance for a self-insured
plan or employee benefit trust, insurance for a self-insured plan or trust, or reinsurance coverage
purchased from an excess/stop loss, indemnity, insurance, or reinsurance carrier that meets the key
requirements described in Paragraph 51.
52.

These requirements for Qualifying Reinsurance Coverage are:

a.

an agreement to (re)insure, without limitation, all benefits covered by the Plan

which it (re)insures;
b.

provided Plan and Reinsurance coverage must be identical as to benefits and

limitations;
c.

it may only be issued by a carrier which establishes and maintains retrocessionary

coverage from one or more (re)insurer(s) with at least $100,000,000 in aggregate equity for any
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claims which the plan is unable to satisfy by reason of a solvency event affecting said carrier’s
ability to pay claims, to an unlimited degree;
d.

it must note on any contract for coverage a definite starting or attachment point of

such coverage which is conspicuous and clear to the plan member(s) prior to purchase of such
coverage, and qualifying (re)insurance coverage issued on a non-stop loss (re)insurance basis must
have a first-dollar starting point;
e.

it must note on any contract for coverage an unlimited liability of the carrier issuing

such coverage for benefits covered by such coverage which is conspicuous and clear to the plan
member(s) prior to purchase of such coverage;
f.

it must have been approved by one or more regulatory body or bodies duly

authorized to license and regulate the business of insurance within the United States and/or a
member of the National Association of Insurance Commissioners, for a minimum of twenty-four
months, and been issued to at least one insured party for the direct and/or indirect coverage of
health and/or medical benefits, and in force throughout said period;
g.

it may only be issued by a carrier which establishes and maintains reserves with

respect to covered benefits, in an amount recommended (or the mid-point of multiple
recommendations) by an actuary certified by the American Academy of Actuaries, consisting of
reserves sufficient for:
i.

unearned contributions;

ii.

benefit liabilities which have been incurred, which have not been satisfied, and
for which risk of loss has not yet been transferred, and for expected
administrative costs with respect to such benefit liabilities;

iii.

01682701-1
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iv.

a margin of error and other fluctuations, taking into account the specific
circumstances of the plan;

h.

May only be issued by a carrier which establishes and maintains additional reserves

of at least $500,000 above the reserves noted above;
i.

Carriers issuing Qualifying Reinsurance Coverage may demonstrate compliance

with the reserve requirements described above with alternative reserves in the form of a contract
of indemnification, lien, bonding, (re)insurance, letter of credit, or security; and
j.

Any business of insurance, including but not limited to the obtaining of Qualified

Reinsurance Coverage, conducted in any State must comply with the insurance laws of said State,
and obtain all required State approvals.
APPLICATION OF ERISA TO LIMITED PARTNERS’ ELIGIBILITY TO BE PARTICIPANTS IN THE PLAN
53.

Congress enacted ERISA in 1974 principally to protect employees, pensioners, and

their employee pension and welfare benefits. ERISA imposed fiduciary obligations on plan
administrators, and implemented disclosure requirements, and other safeguards.
54.

Title I of ERISA, which governs employee benefit plans – including group health

plans – “was adopted … [in part] to remedy the abuses that existed in the handling and
management of welfare and pension plan assets … Workers in such traditional employer-employee
relationships are more vulnerable than self-employed individuals to abuses because the workers
usually lack the control and understanding required to manage pension funds created for their
benefit” Schwartz v. Gordon, 761 F.2d 864, 868 (2d Cir. 1985). Therefore, ERISA is designed to
protect “participants” who are “employees” that participate in employee benefit plans which are
subject to its regulatory scope.
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55.

Subchapter I of ERISA is comprised of Subtitle A – General Provisions and Subtitle

B – Regulatory Provisions. For purposes of Subchapter I, 29 U.S.C. § 1002 sets forth all defined
terms. The statute provides that an “employee welfare benefit plan” means “any plan, fund, or
program . . . established or maintained by an employer or employee organization, or by both, to
the extent that such plan, fund, or program was established or is maintained for the purpose of
providing for its participants and beneficiaries, through the purchase of insurance or otherwise,
(A) medical, surgical, or hospital care or benefits.” 29 U.S.C. § 1002(1). 1 A “participant” refers to
an “employee or former employee of an employer…” Id. § 1002(7). “Employee” means “any
individual employed by an employer.” Id. § 1002(6). ERISA defines “employer” in relevant part
as “any person acting directly as an employer, or indirectly in the interest of an employer, in
relation to an employee benefit plan….” Id. § 1002(5).
56.

Under ERISA, the term “multiple employer welfare arrangement” (or MEWA)

means “an employee welfare benefit plan, or any other arrangement (other than an employee
welfare benefit plan), which is established or maintained for the purpose of offering or providing
any benefit described in paragraph (1) [referring to employee welfare benefits] to the employees
of two or more employers (including one or more self-employed individuals), or to their
beneficiaries…” 2 Id. at § 1002(40). The term “single-employer plan” means “an employee benefit
plan other than a multiemployer plan.” Id. at § 1002(41).

1

A type of “employee welfare benefit plan” is a “group health plan” defined in Part 7, Subtitle B
of ERISA and is discussed infra. Also, under ERISA, an “employee welfare benefit plan” can be
formed to offer “benefits in the event of sickness, accident, disability, death or unemployment, or
vacation benefits, apprenticeship or other training programs, or day care centers, scholarship funds,
or prepaid legal services,” 29 U.S.C. § 1002(1), or any benefit listed in 29 U.S.C. § 186(c). ERISA
also establishes “employee pension benefit plans.” Id. § 1002(2). All of these types of plans are
interconnected with the definition of “employer” at § 1002(5).
2
The remainder of the definition sets forth exceptions to MEWA status, none of which are
applicable here.
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57.

While 29 U.S.C. § 1002(7), the definitional section of ERISA, is silent about the

status of partners as participants in ERISA plans, other sections of ERISA, the initial regulations
promulgated by DOL along with subsequent regulatory iterations, various Advisory Opinions, and
informal guidance all compel the conclusion that limited partners in partnerships like DMP are
“employees” within the meaning of 29 U.S.C. § 1002(7).
58.

Importantly, the applicable regulations do not say that a partner cannot be an

“employee” and state that a partner can be an ERISA governed participant. DOL has agreed with
this position as recently as 2019 in an appellate brief citing Yates with approval for the proposition
that working owners “can be both an employer and an employee for purposes of establishing and
participating in an ERISA-covered benefit plan.” Brief for Appellants at 3, State of New York, et
al. v. U.S. Department of Labor, et al., No. 19-5125, (D.C. Cir. appeal docketed Aug. 8, 2019).
59.

In 1999, DOL clarified in an exhaustive opinion the intended scope of 29 U.S.C. §

1002(3) of ERISA and its regulations set forth at 29 U.S.C. § 2510.3-3(b), making clear that selfemployed individuals (including partnerships and partners which are specifically referenced
therein) who are “working-owners” may have dual status as an “employer” and an “employee,”
and therefore, may be considered a “participant” in an ERISA-covered plan where such working
owners participate along-side of their common law employees. DOL Op. No. 99-04A (Feb. 4,
1999).
60.

More specifically, DOL opined that 29 U.S.C. §§ 1101(a)(2), 1103(b)(3)(A), 1108,

1301(b)(1), 1321(b)(9), and 1322(b)(5)(A) all support this conclusion. Id. Moreover, DOL noted
that to treat such working owners differently than employees would cause “intolerable conflicts”
between the different Parts of ERISA and lead to “absurd results.” Id. (referring to the warning
issued by the Supreme Court in Nationwide Mutual Insurance Co. v Darden, 503 U.S. 318, 323
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(1992), which held that the common law definition of employee must be graphed into ERISA to
at least partially define the statutory meaning of “employee.”).
61.

Considering the circumstances of the limited partners participating in the Plan,

DMP is a valid limited partnership and the limited partners will actively provide valuable services
to DMP in support of and essential to its profit goals.
62.

DMP employs common law employees and those employees along with the limited

partners are eligible to participate in the Plan. Limited partners actively provide electronic data to
the partnership for re-sale. Limited partners will not be paid based on a pro rata share of
ownership; rather, the partners who generate large quantities of valuable electronic data will be
paid more than partners who generate lower quantities of valuable electronic data. Consequently,
and consistent with DOL Op. No. 99-04A, the limited partners should be treated as “working
owners” and, therefore, employees who along with their common law employees of DMP are
participants in an ERISA covered plan.
63.

With respect to DMP, limited partners actively provide services on behalf of the

partnership in support of its profit goals and income derived therefrom will be reported as
guaranteed payments as that term is used in IRC §§ 707(c) and 1402(a)(13), which addresses the
taxation of limited partner income. Therefore, the income received by the limited partners will be
subject to employment taxes under IRC §1402(b) (self-employment income is subject to Social
Security taxes and in other important ways is treated as de facto wages).
64.

This tax treatment, of course, is the hallmark of service performed by an employee

on behalf of an employer as distinguished from partners earning distributive shares as
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contemplated by IRC §1402(a)(13) who are merely passive equity owners. Renkemeyer, Campbell
& Weaver LLP v. Commissioner, is instructive on this point. 136 T.C. 137 (2011). 3
65.

Lastly, at the time 29 U.S.C. §2590.732(d) was finalized, the Treasury Department

also finalized mirror regulations at Treas. Reg. §54.9831-1(d). It appears that this mirroring was
supplemental to the amendment by Congress of IRC §5000(b)(2), which clarified that selfemployed persons could sponsor group health plans. While ERISA does not have a clear approach
to classifying partners, the IRC does. In this regard, service by a partner on behalf of the partnership
very clearly causes self-employment income tax treatment on guaranteed payments. The
relationship between the partner and the partnership is de facto employment. This closely aligns
with ERISA’s goals of regulating employment relationships and serves as a good bridge to achieve
the policy objectives which expressly calls for harmonizing the Department and Treasury
provisions that relate to the same subject matter. Raymond B. Yates, M.D., P.C. Profit Sharing
Plan v. Hendon, 541 U.S. 1, 13 (2004) (“…Congress’ objective was to harmonize ERISA with
long standing tax provision.”).
LPMS MEETINGS WITH DOL
66.

In October, 2018 (the “October Meeting”), representatives of LPMS met with DOL

in an effort to be transparent with the relevant regulatory agencies that would interact with the
Plan, its participants, and its sponsors.
67.

In attendance at the October Meeting and representing the interests of LPMS was

Alex Renfro, among others.

3

The Tax Court also provides a thorough history of emerging hybrid corporate business forms like
limited partnerships which as a point of reference provides relevant detail supporting the need for
consistent regulation by the Department of Treasury and DOL.
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68.

In attendance at the October Meeting and representing the interests of DOL were

Preston Rutledge, Assistant Secretary of Labor for the Employee Benefits Security Administration
(EBSA), among others. EBSA has direct oversight of EIRSA within DOL.
69.

By all accounts, the October Meeting was very successful. LPMS representatives

explained the plan structure to DOL representatives and provided high level detail of the goals of
the Plan and the business structure.
70.

At the October Meeting, DOL Assistant Secretary Rutledge told representatives

from LPMS that an Advisory Opinion Request was the best route to ensure approval of the Plan
by DOL. The AO Request submitted on November 8, 2018 was the response to this advice from
DOL.
71.

The parties parted ways with the tacit agreement to continue discussions so that

DOL could be comfortable approving the Plan as a single-employer group health plan subject to
ERISA.
72.

In the weeks and months that followed, informal conversations were had between

representatives of LPMS and representatives of DOL in anticipation that a more formal meeting
would soon follow.
73.

Assistant Secretary Rutledge, head of Employee Benefits Security Administration

division of DOL, changed course and verbally expressed to Christopher Condeluci, a paid advisor
to one of the Plan services providers, that he did not see why DOL needed to issue an Advisory
Opinion, because ERISA already allows partners to be treated as employees for purposes of plan
eligibility.
74.

During this conversation, Mr. Rutledge told Mr. Condeluci that LPMS should “just

do it,” meaning implement the Plan.
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75.

As a result of informal verbal questions and observations from DOL, the AO

Request was slightly revised and resubmitted to DOL in early 2019, culminating in the final
version of the AO Request submitted on or about February 26, 2019.
76.

Simultaneously, and in reliance on Mr. Rutledge’s statements, LPMS began

accepting limited partners into other limited partnerships it manages and formed the Plan. As of
January 15, 2020, more than fifty thousand Americans have become limited partners of the
partnerships managed by LPMS and they, along with their eligible dependents, are participants in
the partnership health plans offered by those partnerships. Those joinders and plan enrollments
were offered based in large measure on the representations made by Mr. Rutledge and other DOL
officials.
77.

At or around this time, seven sitting state Attorneys General sent a letter to then

DOL Secretary Alexander Acosta, stressing the urgency of the public health problem that the
LPMS working partner model addressed, and requesting expedited consideration of the AO
Request (see State AG Letter attached as Exhibit C). DOL made no response at all to the State
AG Letter before the AO Response and, while it saw fit to reference this litigation, DOL did not
so much as mention the State AG Letter in the AO Response.
78.

During a meeting on March 6, 2019, then DOL Chief of Staff Nicholas Geale told

a group of representatives from LPMS and interested states, including Mr. Renfro, Mr. Condeluci,
and Louisiana Attorney General Jeff Landry (the lead signatory to the State AG Letter), that
although the LPMS structure was “ingenious” and that he “wished he’d thought of it,” DOL could
not respond to the AO Request due to perceived conflict with litigation around DOL’s new
Association Health Plan (AHP) rule.
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79.

At one point during the meeting, representatives from DOL became animated said

that if the LPMS group disagreed about DOL’s priorities, they should “take it up with the White
House.”
80.

In a subsequent meeting that Mr. Condeluci had with Mr. Geale at DOL, Mr. Geale

proposed that if LPMS would withdraw its AO request (and/or cease pressing for an answer to it),
Mr. Geale would “look [LPMS representatives] in the eye” and promise that DOL would not
investigate or otherwise interfere with any LPMS-managed partnership plans.
81.

LPMS’ representatives attempted to explain to Mr. Geale that even assuming DOL

refrained from investigating or hampering LPMS-managed partnership plans such as DMP’s Plan,
the over fifty (50), separate insurance regulators could pose significant and indefinite regulatory
burdens on LPMS-managed partnership plans through investigations and rulings of their own. It
simply was not practical or advisable to rely on handshake promises with the threat of politically
motivated investigations by individual States in the absence of an ERISA ruling.
EXAMPLES OF FATAL FLAWS IN AO RESPONSE
82.

In its AO Response, DOL disagreed with Plaintiffs’ legal conclusions in the AO

Request and, contrary to its own published rules regarding the consideration of advisory opinion
requests, ignored the factual and legal landscape set forth in the AO Request. Furthermore, the
AO Response actually distorts and misrepresents several key factual predicates laid out in the AO
Request.
83.

The AO Response simply stated it is, “the Department’s view that the proposed LP

health benefit programs would not be single-employer group health plans or ERISA plans at all.”
(emphasis added). AO Response, p. 6.
84.
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85.

DOL never contacted any representative of LPMS to confirm its understanding of

the facts presented in the AO Request.
86.

DOL failed to follow its own procedures set forth in DOL Procedure 76-1.

87.

Crucially, DOL applied little, if any, of the relevant law discussed above or in the

AO Request to the facts presented, which resulted in its poorly conceived and legally defective
AO Response.
88.

DOL further stated that the AO Response “does not address the status of the limited

partnership programs as … [MEWAs]” because of their conclusion that “the programs are not
ERISA-covered plans…” AO Response, p. 6, FN 5.
89.

Accordingly, a crucial corollary to the AO Request, whether the Plan is a MEWA,

was not even addressed by DOL due to its improper understanding of the factual circumstances
presented to it, and its counterfactual interpretation of ERISA. Incredulously, DOL asserts that
LPMS did not ask for a determination as to whether the Plan is a MEWA (see AO Response, p.6,
FN 6) despite the AO Request clearly seeking a determination that the Plan is a single-employer
plan – defined in ERISA as “an employee benefit plan other than a [MEWA].” 29 U.S.C. §
1002(41).
90.

Unconstrained by Yates and 99-04A, DOL takes the liberty to engage in a robust,

common law employment analysis to determine whether the limited partners described in the AO
Request are eligible to participate as ERISA “employees” and “participants” in a health plan
sponsored by the partnership. For example, DOL calls out and expressly relies on the following
employment related factors in the AO Response:
a. “According to the representations you have provided in support of your request,
limited partners do not appear to report to any assigned "work" location or
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otherwise notify the partnership that they are commencing their work; and they are
not required to possess any particular work-related skills.” See AO Response, p. 2.
b. “These provisions, like the title of the law itself — the Employee Retirement
Income Security Act (emphasis added) — are replete with references to the
employment relationship, and ERISA’s coverage expressly turns on the provision
of benefits in the employment context.

As the above quoted language

demonstrates, ERISA covers employee welfare benefit plans sponsored by an
employer or employee organization for the benefit of plan participants who are
themselves employees or former employees. The arrangements proposed by LP
Management meet none of these criteria, inasmuch as the partnership is not the
limited partners' employer, and the partners are neither employees nor employers
with respect to the partnership.” See AO Response, p. 3.
c. “The fact that one common law employee participates in a purported partnership
program does not mean that everyone covered by the arrangement is participating
in an ERISA plan. Rather, the regulation must be read in light of the Department's
authority under ERISA to regulate the provision of employee benefits offered in
the context of a genuine employment relationship.” See AO Response, p. 4.
91.

None of these employment related factors, however, can be relied on by DOL based

on the Supreme Court’s holding in Yates because this very test was specifically rejected. Instead,
in relevant part, the Supreme Court directs us to Code Sections 26 U.S.C. §§ 401(c)(1)((A),
401(c)(1)(B) and 401(c)(2)(A)(i) and 99-04A as the “specific guidance” that makes owner
employees ERISA employees. By rejecting the application of Darden, the Supreme Court
intentionally treats owner employees differently recognizing that it is the Internal Revenue Code
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that actually defines the terms “self-employed individuals” and “owner employees” whereas
ERISA does not. DOL’s reliance on common law employment factors to make its determination
in the Opinion is contrary to law. In short, DOL engaged in the wrong analysis in reaching its
conclusions.
92.

Even if DOL had a basis to undertake an analysis based on common law

employment, DOL’s approach is fatally flawed in its own right. Specifically, DOL relied on
speculative facts even though ERISA procedure 76-1 bars such reliance. Specifically, Sec. 10 of
76-1 states, “The opinion assumes that all material facts and representations set forth in the request
are accurate, and applies only to the situation described therein.”
93.

In the AO Response, however, DOL does not accept as true even the most basic

facts presented in the AO Request. For example, DOL makes the following factual statement: “In
fact, the limited partnership agreement does not appear to require that a limited partner perform
any service for or through the partnership apart from permitting tracking of the limited partner’s
use of the Internet on a personal device, as the limited partner sees fit.” AO Response, p. 2. What
LPMS actually proffered as the facts on this point is that the limited partners are required to provide
500 or more hours of service annually in the form of intentional activity on their computers and
electronic devices, which is generated, aggregated, and organized into an electronic data set that,
when combined with other limited partners’ electronic data sets, creates a marketable commodity.
In no way did LPMS characterize the limited partners’ services as mindless, unintentional and
inconsequential to the partnerships business. Rather, it is simply DOL’s bald assertion that these
are the “real” facts. Similarly, DOL wildly speculates that “as a matter of economic reality, it does
not appear that the limited partners depend on the limited partnership as a source of business
revenue. Indeed, it appears from your representations that the revenue that a limited partner could
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reasonably expect from the limited partnership will typically be approximately zero.” AO
Response, pp. 2 and 3. In truth, there are absolutely no facts presented in LPMS’ request that state
the limited partners do not expect business revenue from their services or that the revenue received
will be zero.
94.

In the AO Response, in addition to inserting employment classification

requirements that cannot apply, DOL also takes the liberty to re-write other standards set forth in
its regulations in a manner wholly inconsistent with Yates and 99-04A. In this regard, DOL
conjures up the following standards for limited partners that if met creates a scenario where “… it
would be plausible to treat them as employed by the partnership in the relevant sense.” AO
Response, p. 5. (Emphasis added.) DOL states that limited partners can only be “bona fide” if
“…the limited partners worked for or through the partnership, had a material ownership interest
in the partnership, and earned income for work that generated material income for the partnership
…” Id. (Emphasis added).
95.

By comparison, according to Yates and 99-04A, for a partner, any partner, to be a

working owner he/she has “an equity ownership right of any nature in a business enterprise and
[who] is actively engaged in providing services to that business.” 99-04A, FN3. (Emphasis added.)
On its face, DOL’s requirement of a “material ownership interest” is inconsistent with law. The
“any nature” standard established by Yates and 99-04A in no way implies a materiality requirement
nor can it. Partnership and partner status is determined by state not Federal law. 4
96.

Moreover, with respect to DOL’s standard that “earned income” must derive from

“work that generated material income for the partnership,” there is again no legal basis. The actual
test regarding self-employment status is set forth in Code Sections 26 U.S.C §§ 401(c)(1)(B) and

4

See Renkemeyer, 136 T.C. 137, 148-149 (The Tax Court provides a history of the relevance of state law regulation
of entities like partnerships).
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401(c)(2)(A)(i), which define “‘a self-employed individual’ to cover an individual with ‘earned
income’ from ‘a trade or business in which personal services of the taxpayer are a material
income-producing factor.’” Yates, at 14. (Emphasis added.) Here, DOL seeks to require an
economic threshold to be achieved even though the law requires none. In DOL’s version, material
income must be generated, but the law requires only that the income result from services that are
a material factor or “input.” 5 Therefore, in the AO Response, DOL plainly changes the standards
articulated in Yates and 99-04A and thereby impermissibly abandons the Supreme Court’s
carefully considered analysis and its own prior guidance.
THE ADVISORY OPINION AO RESPONSE HARMS PLAINTIFFS
97.

As detailed in the preceding paragraphs, the lengthy delay in DOL responding to

the AO Request, and its subsequently invalid legal interpretation contained in its AO Response
harms Plaintiffs.
98.

The requested relief, if granted, will redress the injuries to the interests of Plaintiffs

caused by DOL’s extended delay and defective AO Response.
CAUSES OF ACTION
COUNT ONE
DECLARATORY JUDGMENT
99.

Plaintiffs incorporate each of the foregoing paragraphs by reference as if they were

fully set forth herein.
100.

Pursuant to 29 U.S.C. §§ 1132(a)(3) and 1132(k), the “administrator, fiduciary,

participant, or beneficiary of an employee benefit plan” may bring suit “to restrain the Secretary
from taking any action contrary to the provisions of this Act…”

5

Merriam-Webster defines a “factor” as “one that actively contributes to the production of a result.” See “Factor.”
Merriam-Webster.com Dictionary, Merriam-Webster, http://www.merriamwebster.com/dictionary/factor?src+search-dict-box. Accessed Jan. 29, 2020.
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101.

Plaintiffs bring this suit in their capacity as fiduciaries of the Plan, and request that

this Court declare the limited partners of DMP actively contributing work product in the form of
marketable electronic data to the partnership are “employees” and “participants” in an ERISA
covered employee welfare benefit plan.
102.

Plaintiffs further request this Court declare the AO Response null, void, and of no

force or effect against Plaintiffs or any similarly situated organizations because such an adivisory
opinion would be an “action contrary to the provisions of” ERISA.
103.

Further, Plaintiffs request this Court declare that the Plan is (i) subject to ERISA,

(ii) a single-employer group health plan, and (iii) as a single-employer group health plan, does not
constitute a MEWA or is “mere commercial insurance.”
104.

Further, Plaintiffs request this Court declare that partners who meet the Plan’s

eligibility requirements are (i) “working owners” and “bona fide partners” and (ii) are permitted
to participate in the Plan.
105.

Further, Plaintiffs request that this Court prohibit the Secretary from ruling

otherwise because such a ruling would be an “action contrary to the provisions of” ERISA.
COUNT TWO
INJUNCTIVE RELIEF
106.

Plaintiffs incorporate each of the foregoing paragraphs by reference as if they were

fully set forth herein.
107.

Pursuant to 29 U.S.C. §§ 1132(a)(3) and 1132(k), under Rule 65 of the Federal

Rules of Civil Procedure, this Court may issue a preliminary and subsequent permanent injunction
enjoining the Secretary from taking any action with respect to the AO Response while this case is
pending, including posting the AO Response on its website (or removing it from said website if
such posting has already occurred) or otherwise allowing the Secretary to take any action with
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respect to the Plaintiffs on the basis of the belief that the Plan is not subject to ERISA until a final
ruling from this Court.
108.

Plaintiffs respectfully request the Court issue such injunction at the earliest possible

time in order to prevent continuing and irreparable harm to Plaintiffs.
109.

Plaintiffs further respectfully request the Court issue an injunction preventing the

Secretary from taking action that is contrary to this Court’s finding on the merits with respect to
Count 1 of Plaintiffs’ Complaint.
COUNT THREE
VIOLATIONS OF THE ADMINISTRATIVE PROCEDURE ACT (“APA”)
110.

The preceding allegations are all incorporated by reference herein as if fully set

forth herein.
111.

The APA provides a cause of action for persons suffering a legal wrong from – or

adversely or aggrieved by – actions or inactions of an agency of the United States or officers
thereof acting in an official capacity. 5 U.S.C. § 702.
112.

The APA requires the federal courts to: (1) compel agency action unlawfully

withheld or unreasonably delayed and (2) hold unlawful and set aside agency action, findings, and
conclusions found to be contrary to any constitutional right, power, privilege, or immunity. 5
U.S.C. § 706.
113.

The United States has waived its sovereign immunity pursuant to 5 U.S.C. § 702 in

actions seeking relief other than money damages and stating a claim that an agency of the United
States and/or officers thereof acted or failed to act in an official capacity.
114.

DOL is an agency of the United States for purposes of the APA.

115.

The AO Response is a final order. For this purpose, “order” means the “whole or a

part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an

01682701-1

28

048

Case
4:19-cv-00800-O
24-2
Filed02/03/20
02/19/20 Page
Page29
52ofof32
142PageID
PageID
435
Case
4:19-cv-00800-ODocument
Document
9 Filed
119

agency in a matter other than rule making…” See 5 U.S.C. § 551(6). Pursuant to ERISA Proc. 761, once DOL issues an order, it may not be withdrawn and it is binding on the parties to the order.
Moreover, ERISA Proc. 76-1 does not provide for an administrative appeal.
116.

The AO Response is arbitrary and capricious as, among other reasons, it:

a. Fails to follow DOL’s own procedures set forth in ERISA Procedure 76-1 by
omitting and, thus, not analyzing relevant applicable law;
b. Fails to cite to relevant law as required by the APA;
c. Is based on speculative and/or willfully misrepresented factual findings which
violates ERISA Procedure 76-1 and the APA; and
d. Violates the APA by implying standards that are inconsistent with applicable law.
117.

The AO Response is plainly contrary to the intent of Congress as expressed in

ERISA and therefore, such action is not committed to agency discretion by law. 5 U.S.C.
§701(a)(2).
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court:

a.

Declare the limited partners of DMP are “employees” and “participants” in an

ERISA covered employee welfare benefit plan;

b.

Declare that the Plan and similar plans adopted by other partnerships managed by

LPMS is subject to ERISA;

c.

Declare that the Plan and similar plans adopted by other partnerships managed by

LPMS are single-employer group health plans under ERISA;

d.

Declare that the Plan and similar plans adopted by other partnerships managed by

LPMS are not MEWAs as that term is defined under ERISA;
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e.

Declare that partners of DMP who meet the Plan’s eligibility requirements and

partners of other similarly situated partnerships managed by LPMS which have the same eligibility
requirements for like plans are (i) “working owners” and “bona fide partners” and (ii) are permitted
to participate in the Plan;

f.

Declare that the AO Response is unlawful and, therefore, in the interest of judicial

economy, DOL may not opine on or take any action whatsoever on the substance of the AO
Response or enforcement of the AO Response but rather must await the final disposition of this
action before taking any independent course of action;

g.

Enjoin DOL and all its officers, employees, and agents, and anyone acting in

concert with them, from implementing, applying, or taking any action that is contrary to the
findings of this Court;

h.

Declare the AO Response violated the Administrative Procedure Act;

i.

Award Plaintiffs’ costs, expenses, and reasonable attorneys’ fees; and

j.

Award such other relief as the Court deems just and proper.
Respectfully submitted,
TAYLOR ENGLISH DUMA LLP
/s/Reginald Snyder
Reginald Snyder
Texas Bar No. 24030138
Jonathan Crumly (Pro Hac Vice Pending)
Georgia Bar No. 199466
Bryan Jacoutot (Pro Hac Vice Pending)
Georgia Bar No. 668272
1600 Parkwood Circle, Suite 200
Atlanta, Georgia 30339
Telephone: (770) 434-6868
Facsimile: (770) 434-7376
rsnyder@taylorenglish.com
jcrumly@taylorenglish.com
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bjacoutot@taylorenglish.com
Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
IT IS HEREBY CERTIFIED that service of the foregoing First Amended Complaint for
Declaratory and Injunctive Releif was made, this 3rd day of February, 2020, by the Court’s Case
Management/Electronic Files system upon the attorneys for the parties.
Respectfully submitted this 3rd day of February, 2020.
TAYLOR ENGLISH DUMA LLP
/s/Reginald Snyder
Reginald Snyder
Texas Bar No. 24030138
Jonathan Crumly (Pro Hac Vice Pending)
Georgia Bar No. 199466
Bryan Jacoutot (Pro Hac Vice Pending)
Georgia Bar No. 668272
1600 Parkwood Circle, Suite 200
Atlanta, Georgia 30339
Telephone: (770) 434-6868
Facsimile: (770) 434-7376
rsnyder@taylorenglish.com
jcrumly@taylorenglish.com
bjacoutot@taylorenglish.com
Counsel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION
DATA MARKETING PARTNERSHIP,
LP, and LP MANAGEMENT
SERVICES, LLC
Plaintiffs,
UNITED STATES DEPARTMENT OF
LABOR, EUGENE SCALIA,
in his official capacity as Secretary of the
United States Department of Labor, and
UNITED STATES OF AMERICA,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action File No.
4:19 – cv – 00800 – O

DECLARATION OF RANDALL W. JOHNSON
1.
My name is Randall W. Johnson. I am the Manager of Limited Partner Management
Services, LLC (“LPMS”), the general partner of Data Marketing Partnership, LP (“DMP”), a
Plaintiff in the above-styled action.
2.
Unless otherwise stated, the facts stated herein are within my personal knowledge. I am
over the age of twenty-one and competent to testify to the matters set forth in this Declaration. I
understand that this Declaration is given for use in the above-styled action, and that it may be used
for any purpose permitted by law.
3.
LPMS is a limited liability company that is duly formed under the laws of the State of
Georgia and registered to do business in the State of Texas.
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4.
Among other things, the primary business purpose of LPMS is to serve as General Partner
of various limited partnerships and manage the day-to-day affairs of these partnerships, including
DMP.
5.
Each of those limited partnerships, including DMP, has sponsored an “employee welfare
benefit plan” as defined in the Employee Retirement Income Security Act (“ERISA”). 29 U.S.C.
§ 1002 (1).
6.
DMP, along with other entities managed by LPMS, are startups. As startups, neither DMP
nor the other entities managed by LPMS have generated profits or substantial revenue yet.
7.
The primary business purpose of DMP is the capture, storage organization, and sale to
third-parties of electronic data generated by its partners, as well as facilitating partners providing
online marketing services.
8.
To succeed, this business model requires the aggregation of large quantities of data, which,
in turn, requires large numbers of limited partners contributing data to the partnership.
9.
Without a large data pool and significant numbers of limited partners, DMP’s data business
suffers because it is unable to offer its clients and potential clients a sufficiently robust dataset for
their marketing needs.
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10.
LPMS, as the general partner of DMP, is responsible for day-to-day business management
decisions including, but not limited to, the execution of rental/office lease agreements,
employment contractors, data marketing and related agreements, and grantor decisions to form a
group health plan.
11.
The limited partners of DMP are individuals who have obtained a limited partnership
interest for free through the execution of a joinder agreement with DMP, which is approved by
LPMS.
12.
Limited partners will participate in global management issues through periodic votes of all
partners of DMP. Together, LPMS and the limited partners wholly control and operate DMP.
13.
DMP is a limited partnership that is duly formed under the laws of the State of Texas and
qualified to do business in the State of Texas.
14.
In addition to certain other management rights, limited partners will have a say in how
aggregated data will be sold or used by DMP.
15.
In order to qualify for the Plan and as stated in the eligibility section of the Plan, each
limited partner agrees to contribute more than five hundred (500) hours of work per year through
the generation, storage, transmitting, and sharing of their data.
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16.
In order to generate the necessary electronic data, participating partners install proprietary
software for computers and/or mobile applications for mobile devices. This software captures the
electronic data generated by the partner’s use of their computer and/or mobile device and transmits
it to a secure, cloud-based “data bank” maintained by the partnership. The aggregated electronic
data is then anonymized and organized for marketing to third-party purchasers.
17.
Partners control and manage the production, capture, segregation, aggregation, and sale of
their own individual data, empowering partners in a manner not otherwise available to them.
18.
Profit generated by the sale of the limited partners’ data can then be dispersed via payments
by DMP to limited partners. This will be reported as guaranteed payments and subject to
employment taxes.
19.
DMP employs at least one common law employee to assist the partnership with
administrative and/or revenue generating services.
20.
To attract, retain, and motivate talent in support of DMP’s primary business purpose,
DMP established and markets a high quality single-employer self-insured health insurance plan
(the “Plan”). The Plan is intended to be an “employee welfare benefit plan” as defined under §
3(1) of the Employee Retirement Income Security Act (“ERISA”). DMP intends for the Plan to
comply with ERISA.
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21.
The Plan automatically covers all common law employees of DMP. The Plan is available
to provide coverage to limited partners if they choose to participate, but partners are not required
to do so.
22.
Given the adverse impact of the Affordable Care Act a/k/a Obamacare (“ACA”) on the
cost of health benefits for small business owners and the self-employed, the Plan and similar group
health plans for the other LPMS-managed partnerships provides DMP and the other partnerships
a significant incentive for members of this demographic to join the partnership.
23.
In reliance on communications received from DOL representatives by legal counsel for
LPMS, LPMS began accepting limited partners into limited partnerships it manages and formed
the ERISA-subject health plans for them, including a plan for DMP. As of January 30, 2020,
nearly 50,000 Americans have signed joinders making them limited partners of the limited
partnerships managed by LPMS, and are participants in the plans offered by those partnerships.
24.
Those joinders and plan enrollments were offered in reliance on the assurances provided
to LPMS’ counsel by DOL officials, and the assumption that DOL would follow its own published
rules regarding advisory opinion requests, including asking any questions necessary to consider
the request, and giving it timely and fair consideration. As startups, neither DMP nor the other
entities managed by LPMS have enrolled sufficient numbers of partners to reach the quantity of
electronic data necessary to generate profitable offers to purchase the data.
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25.
As a result of the AO Response (defined in and attached to the First Amended Complaint),
DMP and the other LPMS-managed partnerships have ceased enrolling new partners into any
health plans, which has drastically reduced their ability to attract new partners to their data
marketing programs. Consequently, the partner data DMP endeavors to market and sell to third
parties is less valuable directly because of the AO Response, resulting in a failure to grow DMP’s
revenue and the potential closure of the business.
26.
I give this Declaration freely and without coercion.
27.
I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.
Executed this 3rd day of February.

Randall W. Johnson
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-G[)CEVUCDQWVVJG7PKPUWTGF2QRWNCVKQP
-HQQLIHU7ROEHUW KWWSVZZZNIIRUJSHUVRQMHQQLIHUWROEHUW 
.HQGDO2UJHUD KWWSVZZZNIIRUJSHUVRQNHQGDORUJHUD 
1DWDOLH6LQJHU KWWSVZZZNIIRUJSHUVRQQDWDOLHVLQJHU DQG
$QWKRQ\'DPLFR KWWSVZZZNIIRUJSHUVRQDQWKRQ\GDPLFR 
3XEOLVKHG'HF

áUUWG%TKGH
.CEMQHJGCNVJEQXGTCIGJCUDGGPCRGTUKUVGPVRTQDNGOKPVJG756JG$àQTFCDNG
&CTG$EV $&$ UQWIJVVQCFFTGUUICRUKPVJGJGCNVJEQXGTCIGU[UVGOCPFNGFVQ
JKUVQTKEICKPUKPJGCNVJKPUWTCPEGEQXGTCIGD[GZVGPFKPI/GFKECKFEQXGTCIGVQ
OCP[NQYKPEQOGKPFKXKFWCNUCPFRTQXKFKPI/CTMGVRNCEGUWDUKFKGUHQTKPFKXKFWCNU
DGNQYQHRQXGTV[6JGPWODGTQHWPKPUWTGFPQPGNFGTN[$OGTKECPU
FGETGCUGFHTQOQXGTOKNNKQPKP VJG[GCTVJG$&$YCUGPCEVGF VQLWUV
DGNQYOKNNKQPKP+QYGXGTHQTVJGUGEQPF[GCTKPCTQYVJGPWODGTQH
WPKPUWTGFRGQRNGKPETGCUGFHTQOVQD[PGCTN[RGQRNG6JKU
KUUWGDTKGHFGUETKDGUJQYEQXGTCIGJCUEJCPIGFKPTGEGPV[GCTUGZCOKPGUVJG
EJCTCEVGTKUVKEUQHVJGWPKPUWTGFRQRWNCVKQPCPFUWOOCTK\GUVJGCEEGUUCPF
ÕPCPEKCNKORNKECVKQPUQHPQVJCXKPIEQXGTCIG
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5WOOCT[-G[)CEVUCDQWVVJG7PKPUWTGF2QRWNCVKQP
+QYOCP[RGQRNGCTGWPKPUWTGF"
)QTVJGUGEQPF[GCTKPCTQYVJGPWODGTQHWPKPUWTGFKPETGCUGFáP
OKNNKQPPQPGNFGTN[KPFKXKFWCNUYGTGWPKPUWTGFCPKPETGCUGQHPGCTN[HTQO
5KPEGYJGPVJGPWODGTQHWPKPUWTGFTGCEJGFJKUVQTKENQYUVJG
PWODGTQHRGQRNGYJQNCEMJGCNVJKPUWTCPEGEQXGTCIGJCUITQYPD[OKNNKQP
'GURKVGVJGUGTGEGPVKPETGCUGUVJGWPKPUWTGFTCVGTGOCKPUUWDUVCPVKCNN[NQYGT
VJCPKVYCUKPYJGPVJGÕTUV$&$RTQXKUKQPUYGPVKPVQGàGEVCPFRTKQTVQVJG
HWNNKORNGOGPVCVKQPQH/GFKECKFGZRCPUKQPCPFVJGGUVCDNKUJOGPVQH+GCNVJ
áPUWTCPEG/CTMGVRNCEGU'CVCUJQYUWDUVCPVKCNICKPUKPRWDNKECPFRTKXCVG
KPUWTCPEGEQXGTCIGCPFJKUVQTKEFGETGCUGUKPVJGPWODGTQHWPKPUWTGFRGQRNG
WPFGTVJG$&$YKVJPGCTN[OKNNKQPICKPKPIEQXGTCIG
Ã
9JQCTGVJGWPKPUWTGF"
/QUVWPKPUWTGFRGQRNGCTGKPNQYKPEQOGHCOKNKGUCPFJCXGCVNGCUVQPGYQTMGTKP
VJGHCOKN[4GÖGEVKPIVJGOQTGNKOKVGFCXCKNCDKNKV[QHRWDNKEEQXGTCIGKPUQOG
UVCVGUCFWNVUCTGOQTGNKMGN[VQDGWPKPUWTGFVJCPEJKNFTGP2GQRNGQHEQNQTCTGCV
JKIJGTTKUMQHDGKPIWPKPUWTGFVJCPPQP+KURCPKE9JKVGU
Ã
9J[CTGRGQRNGWPKPUWTGF"
(XGPWPFGTVJG$&$OCP[WPKPUWTGFRGQRNGEKVGVJGJKIJEQUVQHKPUWTCPEGCUVJG
OCKPTGCUQPVJG[NCEMEQXGTCIGáPQHWPKPUWTGFCFWNVUUCKFVJCVVJG[
TGOCKPGFWPKPUWTGFDGECWUGVJGEQUVQHEQXGTCIGYCUVQQJKIJ/CP[RGQRNGFQ
PQVJCXGCEEGUUVQEQXGTCIGVJTQWIJCLQDCPFUQOGRGQRNGRCTVKEWNCTN[RQQT
CFWNVUKPUVCVGUVJCVFKFPQVGZRCPF/GFKECKFTGOCKPKPGNKIKDNGHQTÕPCPEKCN
CUUKUVCPEGHQTEQXGTCIG5QOGRGQRNGYJQCTGGNKIKDNGHQTÕPCPEKCNCUUKUVCPEG
WPFGTVJG$&$OC[PQVMPQYVJG[ECPIGVJGNRYJKNGQVJGTUJCXGKPEQOGCDQXG
VJGEWVQàHQTÕPCPEKCNCUUKUVCPEG$FFKVKQPCNN[WPFQEWOGPVGFKOOKITCPVUCTG
KPGNKIKDNGHQT/GFKECKFQT/CTMGVRNCEGEQXGTCIG
Ã
+QYFQGUPQVJCXKPIEQXGTCIGCàGEVJGCNVJECTGCEEGUU"
2GQRNGYKVJQWVKPUWTCPEGEQXGTCIGJCXGYQTUGCEEGUUVQECTGVJCPRGQRNGYJQCTG
KPUWTGF1PGKPÕXGWPKPUWTGFCFWNVUKPYGPVYKVJQWVPGGFGFOGFKECNECTG
FWGVQEQUV5VWFKGUTGRGCVGFN[FGOQPUVTCVGVJCVWPKPUWTGFRGQRNGCTGNGUUNKMGN[
VJCPVJQUGYKVJKPUWTCPEGVQTGEGKXGRTGXGPVKXGECTGCPFUGTXKEGUHQTOCLQTJGCNVJ
EQPFKVKQPUCPFEJTQPKEFKUGCUGU
Ã

9JCVCTGVJGÕPCPEKCNKORNKECVKQPUQHDGKPIWPKPUWTGF"
6JGWPKPUWTGFQHVGPHCEGWPCàQTFCDNGOGFKECNDKNNUYJGPVJG[FQUGGMECTG
áPWPKPUWTGFPQPGNFGTN[CFWNVUYGTGQXGTVYKEGCUNKMGN[CUVJGKTKPUWTGF
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EQWPVGTRCTVUVQJCXGJCFRTQDNGOURC[KPIOGFKECNDKNNUKPVJGRCUV
OQPVJU6JGUGDKNNUECPSWKEMN[VTCPUNCVGKPVQOGFKECNFGDVUKPEGOQUVQHVJG
WPKPUWTGFJCXGNQYQTOQFGTCVGKPEQOGUCPFJCXGNKVVNGKHCP[UCXKPIU

+QYOCP[RGQRNGCTGWPKPUWTGF"
$UOKNNKQPUQHRGQRNGGPTQNNGFKPPGYEQXGTCIGQRVKQPUWPFGTVJG$&$VJG
WPKPUWTGFTCVGFTQRRGFVQKVUNQYGUVNGXGNHTQOVQJQYGXGTCOKF
GàQTVUVQCNVGTVJGCXCKNCDKNKV[CPFCàQTFCDKNKV[QHEQXGTCIGVJGWPKPUWTGFTCVG
JCUKPETGCUGFKPGCEJQHVJGRCUVVYQ[GCTU
2TKQTVQVJG$&$ICRUKPVJGRWDNKEKPUWTCPEGU[UVGOCPFNCEMQHCEEGUUVQ
CàQTFCDNGRTKXCVGEQXGTCIGNGHVOKNNKQPUYKVJQWVJGCNVJKPUWTCPEG7PFGTVJG$&$
/GFKECKFEQXGTCIGJCUDGGPGZVGPFGFVQPGCTN[CNNCFWNVUYKVJKPEQOGUCVQT
DGNQYQHRQXGTV[KPUVCVGUVJCVJCXGGZRCPFGFVJGKTRTQITCOUCPFVCZ
ETGFKVUCTGCXCKNCDNGHQTRGQRNGYJQRWTEJCUGEQXGTCIGVJTQWIJCJGCNVJ
KPUWTCPEGOCTMGVRNCEG$UCTGUWNVVJGPWODGTQHWPKPUWTGFFTQRRGFHTQOOQTG
VJCPOKNNKQPKPVQHGYGTVJCPOKNNKQPKPáPVJGPWODGT
QHWPKPUWTGFKPETGCUGFVQOKNNKQPPQPGNFGTN[KPFKXKFWCNU
-G['GVCKNU

 )QNNQYKPIGPCEVOGPVQHVJG$&$KPYJGPEQXGTCIGHQT[QWPICFWNVUDGNQY

CIGCPFGCTN[/GFKECKFGZRCPUKQPYGPVKPVQGàGEVVJGPWODGTQHWPKPUWTGF
RGQRNGCPFVJGWPKPUWTGFTCVGDGICPVQFTQR9JGPVJGOCLQT$&$EQXGTCIG
RTQXKUKQPUYGPVKPVQGàGEVKPVJGPWODGTQHWPKPUWTGFCPFWPKPUWTGF
TCVGFTQRRGFFTCOCVKECNN[CPFEQPVKPWGFVQHCNNVJTQWIJYJGPLWUVWPFGT
OKNNKQPRGQRNG QHVJGPQPGNFGTN[RQRWNCVKQP NCEMGFEQXGTCIG )KIWTG


 5VCTVKPIKPCPFEQPVKPWKPIKPVJGEQXGTCIGICKPUUVCNNGF6JGPWODGT

QHPQPGNFGTN[WPKPUWTGFKPETGCUGFHQTVJGUGEQPFUVTCKIJV[GCTKP VQ
OKNNKQP CPFVJGWPKPUWTGFTCVGVKEMGFWRVQ )KIWTG 6JGPWODGTQH
WPKPUWTGFITGYD[PGCTN[HTQOCPFD[OKNNKQPHTQO6JG
WPKPUWTGFTCVGTQUGD[RGTEGPVCIGRQKPVUKPHTQOVJGJKUVQTKENQYQH
KP'GURKVGVJGUGKPETGCUGUVJGWPKPUWTGFTCVGTGOCKPUUKIPKÕECPVN[
DGNQYRTG$&$NGXGNU
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)KIWTG0WODGTQH7PKPUWTGFCPF7PKPUWTGF4CVGCOQPIVJG0QPGNFGTN[
2QRWNCVKQP

 $FOKPKUVTCVKXGFCVCUJQYTGEGPVEQXGTCIGFGENKPGUKPDQVJ/GFKECKFCPFVJG

/CTMGVRNCEGU/GFKECKFGPTQNNOGPVFGENKPGFD[QXGTOKNNKQPRGQRNGQT

HTQO'GEGODGTVQ'GEGODGT (PTQNNOGPVKPVJG/CTMGVRNCEGUCNUQ
FTQRRGFQXGTHTQOOKNNKQPFWTKPIVJGQRGPGPTQNNOGPV

RGTKQFVQOKNNKQPFWTKPIVJGQRGPGPTQNNOGPVRGTKQF

 &QPVKPWKPIVTGPFUHTQOVJGRTKQT[GCTEJCPIGUKPKPUWTCPEGEQXGTCIGHTQO

VQUJQYGFOKZGFRCVVGTPUCETQUUITQWRU9JKNGVJGWPKPUWTGFTCVG
HQTRQQTKPFKXKFWCNUJGNFUVGCF[HTQOVQVJGWPKPUWTGFTCVGHQTPGCT
RQQTPQPGNFGTN[KPFKXKFWCNUCPFVJQUGYKVJKPEQOGUCDQXGQHRQXGTV[
KPETGCUGFUKIPKÕECPVN[ )KIWTG $OQPIRGQRNGQHEQNQT%NCEMUGZRGTKGPEGF
VJGNCTIGUVKPETGCUGKPVJGWPKPUWTGFTCVGD[RGTEGPVCIGRQKPVU VQ
KPYJKNGVJGTCVGHQT$UKCPUFTQRRGFUNKIJVN[D[RGTEGPVCIGURQKPVU
VQ CPFVJGTCVGHQT+KURCPKEUCPF0CVKXG+CYCKKCPUCPF1VJGT2CEKÕE
áUNCPFGTUFKFPQVUKIPKÕECPVN[EJCPIG )KIWTG 6JGPWODGTQHWPKPUWTGF
EJKNFTGPITGYD[QXGTHTQOVQCPFVJGWPKPUWTGFTCVGHQT
EJKNFTGPVKEMGFWRPGCTN[RGTEGPVCIGRQKPVUHTQOLWUVWPFGTKPVQ
KP6JQWIJVJGUGRGTEGPVCIGRQKPVEJCPIGUCTGUOCNNVJG[VTCPUNCVG
VQCNCTIGPWODGTQHRGQRNGYJQNQUVEQXGTCIG

062
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)KIWTG&JCPIGKP7PKPUWTGF4CVGCOQPIVJG0QPGNFGTN[2QRWNCVKQPD[
5GNGEVGF&JCTCEVGTKUVKEU

 5KOKNCTVQEJCPIGUKPVJGWPKPUWTGFTCVGKPVJGITQWRQHUVCVGUVJCV

GZRCPFGF/GFKECKFYCUGUUGPVKCNN[ÖCVQXGTCNNKPETGCUKPID[NGUUVJCP
RGTEGPVCIGRQKPVUCNVJQWIJEJCPIGUXCTKGFD[UVCVG $RRGPFKZ

JVVRUYYYMàQTITGRQTVUGEVKQPMG[HCEVUCDQWVVJGWPKPUWTGFRQRWNCVKQPCRRGPFKZ 6CDNG

$ áPEQPVTCUVVJGWPKPUWTGFTCVGKPUVCVGUVJCVFKFPQVGZRCPF/GFKECKF
KPETGCUGFUKIPKÕECPVN[QXGTCNN TKUKPID[RGTEGPVCIGRQKPVU 

9JQCTGVJGWPKPUWTGF"
/QUVRGQRNGYJQCTGWPKPUWTGFCTGPQPGNFGTN[CFWNVUKPYQTMKPIHCOKNKGUCPFKP
HCOKNKGUYKVJNQYKPEQOGU4GÖGEVKPIIGQITCRJKEXCTKCVKQPKPKPEQOGCPFVJG
CXCKNCDKNKV[QHRWDNKEEQXGTCIGRGQRNGYJQNKXGKPVJG5QWVJQT9GUVCTGOQTG
NKMGN[VQDGWPKPUWTGF/QUVYJQCTGWPKPUWTGFJCXGDGGPYKVJQWVEQXGTCIGHQT
NQPIRGTKQFUQHVKOG 5GG$RRGPFKZ JVVRUYYYMàQTITGRQTVUGEVKQPMG[HCEVUCDQWV
VJGWPKPUWTGFRQRWNCVKQPCRRGPFKZ 6CDNG%HQTFGVCKNGFFCVCQPEJCTCEVGTKUVKEUQHVJG
WPKPUWTGFRQRWNCVKQP 
a-G['GVCKNU

 áPQXGTUGXGPKPVGPQHVJGWPKPUWTGF  JCFCVNGCUVQPGHWNNVKOG

YQTMGTKPVJGKTHCOKN[CPFCPCFFKVKQPCNJCFCRCTVVKOGYQTMGTKPVJGKT
HCOKN[ )KIWTG 


 áPFKXKFWCNUYKVJKPEQOGDGNQYQHVJG)GFGTCN2QXGTV[.GXGN )2. CTGCV

VJGJKIJGUVTKUMQHDGKPIWPKPUWTGFáPVQVCNOQTGVJCPGKIJVKPVGPQHVJG
WPKPUWTGFYGTGKPHCOKNKGUYKVJKPEQOGUDGNQYQHRQXGTV[KP )KIWTG

063
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)KIWTG&JCTCEVGTKUVKEUQHVJG0QPGNFGTN[7PKPUWTGF

 /QUV  QHVJGWPKPUWTGFCTGPQPGNFGTN[CFWNVU 6JGWPKPUWTGFTCVGCOQPI


EJKNFTGPYCULWUVKPNGUUVJCPJCNHVJGTCVGCOQPIPQPGNFGTN[CFWNVU
 NCTIGN[FWGVQDTQCFGTCXCKNCDKNKV[QH/GFKECKF&+á2HQTEJKNFTGPVJCPHQT
CFWNVU )KIWTG 

 9JKNGCRNWTCNKV[  QHVJGWPKPUWTGFCTGPQP+KURCPKE9JKVGUKPIGPGTCN

RGQRNGQHEQNQTCTGCVJKIJGTTKUMQHDGKPIWPKPUWTGFVJCP9JKVGU2GQRNGQH

EQNQTOCMGWRQHVJGPQPGNFGTN[75RQRWNCVKQP DWVCEEQWPVHQTQXGTJCNH
QHVJGVQVCNPQPGNFGTN[WPKPUWTGFRQRWNCVKQP )KIWTG +KURCPKEUCPF%NCEMU
JCXGUKIPKÕECPVN[JKIJGTWPKPUWTGFTCVGU CPFTGURGEVKXGN[ VJCP
9JKVGU   )KIWTG +QYGXGT$UKCPUJCXGVJGNQYGUVWPKPUWTGFTCVGCV

064
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)KIWTG7PKPUWTGF4CVGUCOQPIVJG0QPGNFGTN[2QRWNCVKQPD[5GNGEVGF
&JCTCEVGTKUVKEU

 /QUVQHVJGWPKPUWTGF  CTG75EKVK\GPUCPFCTGPQPEKVK\GPU



7PKPUWTGFPQPEKVK\GPUKPENWFGDQVJNCYHWNN[RTGUGPVCPFWPFQEWOGPVGF
KOOKITCPVU7PFQEWOGPVGFKOOKITCPVUCTGKPGNKIKDNGHQTHGFGTCNN[HWPFGF
JGCNVJEQXGTCIGDWVNGICNKOOKITCPVUECPSWCNKH[HQTUWDUKFKGUKPVJG
/CTMGVRNCEGUCPFVJQUGYJQJCXGDGGPKPVJGEQWPVT[HQTOQTGVJCPÕXG[GCTU

CTGGNKIKDNGHQT/GFKECKF

 7PKPUWTGFTCVGUXCT[D[UVCVGCPFD[TGIKQPKPFKXKFWCNUNKXKPIKPPQPGZRCPUKQP
UVCVGUCTGOQTGNKMGN[VQDGWPKPUWTGF )KIWTG 6JKTVGGPQHVJGUVCVGUYKVJ
VJGJKIJGUVWPKPUWTGFTCVGUKPYGTGPQPGZRCPUKQPUVCVGUCUQHVJCV[GCT
)KIWTGCPF$RRGPFKZ JVVRUYYYMàQTITGRQTVUGEVKQPMG[HCEVUCDQWVVJGWPKPUWTGF
RQRWNCVKQPCRRGPFKZ $ (EQPQOKEEQPFKVKQPUCXCKNCDKNKV[QHGORNQ[GTURQPUQTGF
EQXGTCIGCPFFGOQITCRJKEUCTGQVJGTHCEVQTUEQPVTKDWVKPIVQXCTKCVKQPKP
WPKPUWTGFTCVGUCETQUUUVCVGU

065
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)KIWTG7PKPUWTGF4CVGUCOQPIVJG0QPGNFGTN[D[5VCVG

 0GCTN[VJTGGHQWTVJU  QHVJGPQPGNFGTN[CFWNVUWPKPUWTGFKPJCXG


DGGPYKVJQWVEQXGTCIGHQTOQTGVJCPC[GCT 2GQRNGYJQJCXGDGGPYKVJQWV
EQXGTCIGHQTNQPIRGTKQFUOC[DGRCTVKEWNCTN[JCTFVQTGCEJKPQWVTGCEJCPF
GPTQNNOGPVGàQTVU

9J[CTGRGQRNGWPKPUWTGF"
/QUVQHVJGPQPGNFGTN[KPVJG75QDVCKPJGCNVJKPUWTCPEGVJTQWIJCPGORNQ[GT
DWVPQVCNNYQTMGTUCTGQàGTGFGORNQ[GTURQPUQTGFEQXGTCIGQTKHQàGTGFECP
CàQTFVJGKTUJCTGQHVJGRTGOKWOU/GFKECKFEQXGTUOCP[NQYKPEQOGKPFKXKFWCNU
CPFÕPCPEKCNCUUKUVCPEGHQT/CTMGVRNCEGEQXGTCIGKUCXCKNCDNGHQTOCP[OQFGTCVG
KPEQOGRGQRNG+QYGXGT/GFKECKFGNKIKDKNKV[HQTCFWNVUTGOCKPNKOKVGFKPUQOG
UVCVGUCPFHGYRGQRNGECPCàQTFVQRWTEJCUGEQXGTCIGYKVJQWVÕPCPEKCN
CUUKUVCPEG5QOGRGQRNGYJQCTGGNKIKDNGHQTEQXGTCIGWPFGTVJG$&$OC[PQV
MPQYVJG[ECPIGVJGNRCPFQVJGTUOC[UVKNNÕPFVJGEQUVQHEQXGTCIGRTQJKDKVKXG
-G['GVCKNU

 &QUVUVKNNRQUGUCOCLQTDCTTKGTVQEQXGTCIGHQTVJGWPKPUWTGFáPQH

WPKPUWTGFPQPGNFGTN[CFWNVUUCKFVJG[YGTGWPKPUWTGFDGECWUGVJGEQUVKUVQQ
JKIJOCMKPIKVVJGOQUVEQOOQPTGCUQPEKVGFHQTDGKPIWPKPUWTGF )KIWTG 

 $EEGUUVQJGCNVJEQXGTCIGEJCPIGUCUCRGTUQPÆUUKVWCVKQPEJCPIGUáP

QHWPKPUWTGFPQPGNFGTN[CFWNVUUCKFVJG[YGTGWPKPUWTGFDGECWUGVJG
RGTUQPYJQECTTKGFVJGJGCNVJEQXGTCIGKPVJGKTHCOKN[NQUVVJGKTLQDQTEJCPIGF
GORNQ[GTU )KIWTG /QTGVJCPQPGKPVGPYGTGWPKPUWTGFDGECWUGVJG[NQUV
/GFKECKFFWGVQCPGYLQDKPETGCUGKPKPEQOGQTVJGRNCPUVQRRKPICHVGT
RTGIPCPE[  CPFQPGKPVGPYGTGWPKPUWTGFDGECWUGQHCOCTKVCNUVCVWU
066
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EJCPIGVJGFGCVJQHCURQWUGQTRCTGPVQTNQUUQHGNKIKDKNKV[FWGVQCIGQT
NGCXKPIUEJQQN

)KIWTG4GCUQPUHQT%GKPI7PKPUWTGFCOQPI7PKPUWTGF0QPGNFGTN[
$FWNVU

 $UKPFKECVGFCDQXGPQVCNNYQTMGTUJCXGCEEGUUVQEQXGTCIGVJTQWIJVJGKTLQD

áPQHPQPGNFGTN[WPKPUWTGFYQTMGTUYQTMGFHQTCPGORNQ[GTVJCVFKF
PQVQàGTVJGOJGCNVJDGPGÕVU$OQPIWPKPUWTGFYQTMGTUYJQYGTGQàGTGF
EQXGTCIGD[VJGKTGORNQ[GTDWVFKFPQVVCMGWRVJGQàGTPKPGQWVQHVGP

TGRQTVGFEQUVCUVJGOCKPTGCUQPHQTFGENKPKPIKP   )TQOVQ
VQVCNRTGOKWOUHQTHCOKN[EQXGTCIGKPETGCUGFD[CPFVJGYQTMGTÆU

UJCTGKPETGCUGFD[QWVRCEKPIYCIGITQYVJ .QYKPEQOGHCOKNKGUYKVJ
GORNQ[GTDCUGFEQXGTCIGURGPFCUKIPKÕECPVN[JKIJGTUJCTGQHVJGKTKPEQOG
VQYCTFRTGOKWOUCPFQWVQHRQEMGVOGFKECNGZRGPUGUEQORCTGFVQVJQUGYKVJ

KPEQOGCDQXG)2.

 /GFKECKFCPF&+á2CTGCXCKNCDNGHQTNQYKPEQOGEJKNFTGPDWVGNKIKDKNKV[HQT

CFWNVUKUOQTGNKOKVGF$UQH0QXGODGTUVCVGUKPENWFKPI'&CFQRVGF
/GFKECKFGZRCPUKQPGNKIKDKNKV[HQTCFWNVUWPFGTVJG$&$CNVJQWIJQPN[UVCVGU

JCFKORNGOGPVGFVJGGZRCPUKQPKP aáPUVCVGUVJCVJCXGPQVGZRCPFGF
/GFKECKFGNKIKDKNKV[HQTCFWNVUTGOCKPUNKOKVGFYKVJOGFKCPGNKIKDKNKV[NGXGNHQT
RCTGPVUCVLWUVQHRQXGTV[CPFCFWNVUYKVJQWVFGRGPFGPVEJKNFTGPKPGNKIKDNG

KPOQUVECUGU /KNNKQPUQHRQQTWPKPUWTGFCFWNVUHCNNKPCÈEQXGTCIGICRÉ
DGECWUGVJG[GCTPVQQOWEJVQSWCNKH[HQT/GFKECKFDWVPQVGPQWIJVQSWCNKH[

HQT/CTMGVRNCEGRTGOKWOVCZETGFKVU

 7PFQEWOGPVGFKOOKITCPVUCTGKPGNKIKDNGHQT/GFKECKFQT/CTMGVRNCEG


EQXGTCIG 9JKNGNCYHWNN[RTGUGPVKOOKITCPVUWPFGTQHRQXGTV[CTG
GNKIKDNGHQT/CTMGVRNCEGVCZETGFKVUQPN[VJQUGYJQJCXGRCUUGFCÕXG[GCT
YCKVKPIRGTKQFCHVGTTGEGKXKPISWCNKÕGFKOOKITCVKQPUVCVWUECPSWCNKH[HQT
/GFKECKF
067
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 6JQWIJÕPCPEKCNCUUKUVCPEGKUCXCKNCDNGVQOCP[QHVJGTGOCKPKPIWPKPUWTGF

WPFGTVJG$&$PQVGXGT[QPGYJQKUWPKPUWTGFKUGNKIKDNGHQTHTGGQTUWDUKFK\GF
EQXGTCIG/QTGVJCPJCNH OKNNKQPQT QHVJGWPKPUWTGFKPYGTG
GNKIKDNGHQTÕPCPEKCNCUUKUVCPEGGKVJGTVJTQWIJ/GFKECKFQTVJTQWIJUWDUKFK\GF
OCTMGVRNCEGEQXGTCIG )KIWTG +QYGXGTQXGTHQWTKPVGPWPKPUWTGF 
OKNNKQP CTGQWVUKFGVJGTGCEJQHVJG$&$DGECWUGVJGKTUVCVGFKFPQVGZRCPF
/GFKECKFVJGKTKPEQOGKUVQQJKIJVQSWCNKH[HQTOCTMGVRNCEGUWDUKFKGUQTFWG
VQKOOKITCVKQPUVCVWU.CTIGKPETGCUGUKPRTGOKWOUKPVJGKPFKXKFWCNOCTMGVKP
CPFOCFGVJCVEQXGTCIGOWEJNGUUCàQTFCDNGCPFNGFVQFGENKPGUKP

EQXGTCIGCOQPIVJQUGYJQFKFPQVTGEGKXGUWDUKFKGU
áPCFFKVKQPUQOG
WPKPUWTGFYJQCTGGNKIKDNGHQTJGNROC[PQVDGCYCTGQHEQXGTCIGQRVKQPUQT

OC[HCEGDCTTKGTUVQGPTQNNOGPV 1WVTGCEJCPFGPTQNNOGPVCUUKUVCPEGYCUMG[
VQHCEKNKVCVKPIDQVJKPKVKCNCPFQPIQKPIGPTQNNOGPVKP$&$EQXGTCIGDWVVJGUG

GàQTVUHCEGEJCNNGPIGUFWGVQHWPFKPIEWVUCPFJKIJFGOCPF

)KIWTG(NKIKDKNKV[HQT$&$&QXGTCIGCOQPI0QPGNFGTN[7PKPUWTGF

+QYFQGUPQVJCXKPIEQXGTCIGCàGEVJGCNVJECTGCEEGUU"
+GCNVJKPUWTCPEGOCMGUCFKàGTGPEGKPYJGVJGTCPFYJGPRGQRNGIGVPGEGUUCT[
OGFKECNECTGYJGTGVJG[IGVVJGKTECTGCPFWNVKOCVGN[JQYJGCNVJ[VJG[CTG
7PKPUWTGFCFWNVUCTGHCTOQTGNKMGN[VJCPVJQUGYKVJKPUWTCPEGVQRQUVRQPGJGCNVJ
ECTGQTHQTIQKVCNVQIGVJGT6JGEQPUGSWGPEGUECPDGUGXGTGRCTVKEWNCTN[YJGP
RTGXGPVCDNGEQPFKVKQPUQTEJTQPKEFKUGCUGUIQWPFGVGEVGF
-G['GVCKNU

 5VWFKGUTGRGCVGFN[FGOQPUVTCVGVJCVVJGWPKPUWTGFCTGNGUUNKMGN[VJCPVJQUG
YKVJKPUWTCPEGVQTGEGKXGRTGXGPVKXGECTGCPFUGTXKEGUHQTOCLQTJGCNVJ

EQPFKVKQPUCPFEJTQPKEFKUGCUGU
1PGKPÕXG  PQPGNFGTN[CFWNVU

068
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YKVJQWVEQXGTCIGUCKFVJCVVJG[YGPVYKVJQWVPGGFGFECTGKPVJGRCUV[GCT
DGECWUGQHEQUVEQORCTGFVQQHCFWNVUYKVJRTKXCVGEQXGTCIGCPFQH
CFWNVUYKVJRWDNKEEQXGTCIG2CTVQHVJGTGCUQPHQTRQQTCEEGUUCOQPIVJG
WPKPUWTGFKUVJCVOCP[  FQPQVJCXGCTGIWNCTRNCEGVQIQYJGPVJG[CTG
UKEMQTPGGFOGFKECNCFXKEG )KIWTG 

)KIWTG%CTTKGTUVQ+GCNVJ&CTGCOQPI0QPGNFGTN[$FWNVUD[áPUWTCPEG
5VCVWU

 /CP[WPKPUWTGFRGQRNGFQPQVQDVCKPVJGVTGCVOGPVUVJGKTJGCNVJECTG

RTQXKFGTUTGEQOOGPFHQTVJGODGECWUGQHVJGEQUVQHECTGáPWPKPUWTGF
PQPGNFGTN[CFWNVUYGTGOQTGVJCPVJTGGVKOGUCUNKMGN[CUCFWNVUYKVJRTKXCVG
EQXGTCIGVQUC[VJCVVJG[RQUVRQPGFQTFKFPQVIGVCPGGFGFRTGUETKRVKQPFTWI

FWGVQEQUV XU  $PFYJKNGKPUWTGFCPFWPKPUWTGFRGQRNGYJQCTG
KPLWTGFQTPGYN[FKCIPQUGFYKVJCEJTQPKEEQPFKVKQPTGEGKXGUKOKNCTRNCPUHQT
HQNNQYWRECTGRGQRNGYKVJQWVJGCNVJEQXGTCIGCTGNGUUNKMGN[VJCPVJQUGYKVJ

EQXGTCIGVQQDVCKPCNNVJGTGEQOOGPFGFUGTXKEGU

 %GECWUGRGQRNGYKVJQWVJGCNVJEQXGTCIGCTGNGUUNKMGN[VJCPVJQUGYKVJ

KPUWTCPEGVQJCXGTGIWNCTQWVRCVKGPVECTGVJG[CTGOQTGNKMGN[VQDG
JQURKVCNK\GFHQTCXQKFCDNGJGCNVJRTQDNGOUCPFVQGZRGTKGPEGFGENKPGUKPVJGKT
QXGTCNNJGCNVJ9JGPVJG[CTGJQURKVCNK\GFWPKPUWTGFRGQRNGTGEGKXGHGYGT
FKCIPQUVKECPFVJGTCRGWVKEUGTXKEGUCPFCNUQJCXGJKIJGTOQTVCNKV[TCVGUVJCP

VJQUGYKVJKPUWTCPEG

 4GUGCTEJFGOQPUVTCVGUVJCVICKPKPIJGCNVJKPUWTCPEGKORTQXGUCEEGUUVQ

JGCNVJECTGEQPUKFGTCDN[CPFFKOKPKUJGUVJGCFXGTUGGàGEVUQHJCXKPIDGGP
WPKPUWTGF$EQORTGJGPUKXGTGXKGYQHTGUGCTEJQPVJGGàGEVUQHVJG$&$
/GFKECKFGZRCPUKQPÕPFUVJCVGZRCPUKQPNGFVQRQUKVKXGGàGEVUQPCEEGUUVQ
ECTGWVKNK\CVKQPQHUGTXKEGUVJGCàQTFCDKNKV[QHECTGCPFÕPCPEKCNUGEWTKV[

COQPIVJGNQYKPEQOGRQRWNCVKQP /GFKECKFGZRCPUKQPKUCUUQEKCVGFYKVJ

069
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KPETGCUGFGCTN[UVCIGFKCIPQUKUTCVGUHQTECPEGTNQYGTTCVGUQHECTFKQXCUEWNCT
OQTVCNKV[CPFKPETGCUGFQFFUQHVQDCEEQEGUUCVKQP

 2WDNKEJQURKVCNUEQOOWPKV[ENKPKEUCPFJGCNVJEGPVGTUCPFNQECNRTQXKFGTUVJCV
UGTXGFKUCFXCPVCIGFEQOOWPKVKGURTQXKFGCETWEKCNJGCNVJECTGUCHGV[PGVHQT
WPKPUWTGFRGQRNG+QYGXGTUCHGV[PGVRTQXKFGTUJCXGNKOKVGFTGUQWTEGUCPF
UGTXKEGECRCEKV[CPFPQVCNNWPKPUWTGFRGQRNGJCXGIGQITCRJKECEEGUUVQC

UCHGV[PGVRTQXKFGT
+KIJWPKPUWTGFTCVGUCNUQEQPVTKDWVGVQTWTCNJQURKVCN
ENQUWTGUNGCXKPIKPFKXKFWCNUNKXKPIKPTWTCNCTGCUCVCPGXGPITGCVGT

FKUCFXCPVCIGVQCEEGUUKPIECTG

9JCVCTGVJGÕPCPEKCNKORNKECVKQPUQHDGKPIWPKPUWTGF"
6JGWPKPUWTGFQHVGPHCEGWPCàQTFCDNGOGFKECNDKNNUYJGPVJG[FQUGGMECTG
6JGUGDKNNUECPSWKEMN[VTCPUNCVGKPVQOGFKECNFGDVUKPEGOQUVQHVJGWPKPUWTGF
JCXGNQYQTOQFGTCVGKPEQOGUCPFJCXGNKVVNGKHCP[UCXKPIU
-G['GVCKNU

 6JQUGYKVJQWVKPUWTCPEGHQTCPGPVKTGECNGPFCT[GCTRC[HQTOQTGVJCPQPG

VJKTFQHVJGKTECTGQWVQHRQEMGV áPCFFKVKQPJQURKVCNUHTGSWGPVN[EJCTIG
WPKPUWTGFRCVKGPVUOWEJJKIJGTTCVGUVJCPVJQUGRCKFD[RTKXCVGJGCNVJ

KPUWTGTUCPFRWDNKERTQITCOU

 /GFKECNDKNNUECPRWVITGCVUVTCKPQPVJGWPKPUWTGFCPFVJTGCVGPVJGKTÕPCPEKCN
YGNNDGKPIáPPQPGNFGTN[WPKPUWTGFCFWNVUYGTGQXGTVYKEGCUNKMGN[CU
VJQUGYKVJRTKXCVGKPUWTCPEGVQJCXGRTQDNGOURC[KPIOGFKECNDKNNU XU
)KIWTG YKVJPGCTN[VYQVJKTFUQHWPKPUWTGFYJQJCFOGFKECNDKNN

RTQDNGOUWPCDNGVQRC[VJGKTOGFKECNDKNNUCVCNN FCVCPQVUJQYP 
7PKPUWTGFCFWNVUCTGCNUQOQTGNKMGN[VQHCEGPGICVKXGEQPUGSWGPEGUFWGVQ
OGFKECNDKNNUUWEJCUWUKPIWRUCXKPIUJCXKPIFKÞEWNV[RC[KPIHQTPGEGUUKVKGU

DQTTQYKPIOQPG[QTJCXKPIOGFKECNDKNNUUGPVVQEQNNGEVKQP

 7PKPUWTGFPQPGNFGTN[CFWNVUCTGCNUQOWEJOQTGNKMGN[VJCPVJGKTKPUWTGF

EQWPVGTRCTVUVQNCEMEQPÕFGPEGKPVJGKTCDKNKV[VQCàQTFWUWCNOGFKECNEQUVUCPF
OCLQTOGFKECNGZRGPUGUQTGOGTIGPEKGU7PKPUWTGFPQPGNFGTN[CFWNVUCTGQXGT
VYKEGCUNKMGN[CURTKXCVGN[KPUWTGFCFWNVUVQYQTT[CDQWVDGKPICDNGVQRC[EQUVU
HQTPQTOCNJGCNVJECTG XU)KIWTG )WTVJGTOQTGVJTGGSWCTVGTUQH
WPKPUWTGFPQPGNFGTN[CFWNVUUC[VJG[CTGXGT[QTUQOGYJCVYQTTKGFCDQWV
RC[KPIOGFKECNDKNNUKHVJG[IGVUKEMQTJCXGCPCEEKFGPVEQORCTGFVQQH
CFWNVUYKVJ/GFKECKFQVJGTRWDNKEKPUWTCPEGCPFQHRTKXCVGN[KPUWTGF
CFWNVU

 .CEMKPIKPUWTCPEGEQXGTCIGRWVURGQRNGCVTKUMQHOGFKECNFGDVáPVJTGG

KPVGPWPKPUWTGFPQPGNFGTN[CFWNVUUCKFVJG[YGTGRC[KPIQàCVNGCUVQPG
OGFKECNDKNNQXGTVKOG )KIWTG 0GCTN[QPGKPÕXGEQPUWOGTU  JCXG

OGFKECNFGDVKPEQNNGEVKQPUYKVJCOGFKCPFGDVQH /QTGVJCPJCNH 
QHWPKPUWTGFRGQRNGUCKFVJG[JCFRTQDNGOURC[KPIJQWUGJQNFOGFKECNDKNNUKP

070
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VJGRCUV[GCTCPFCTGOQTGNKMGN[VQJCXGOGFKECNFGDVVJCPRGQRNGYKVJ
KPUWTCPEG

)KIWTG2TQDNGOU2C[KPI/GFKECN%KNNUD[áPUWTCPEG5VCVWU

 6JQWIJVJGWPKPUWTGFCTGV[RKECNN[DKNNGFHQTOGFKECNUGTXKEGUVJG[WUGYJGP

VJG[ECPPQVRC[VJGUGDKNNUVJGEQUVUOC[DGEQOGDCFFGDVQTWPEQORGPUCVGF
ECTGHQTRTQXKFGTU5VCVGHGFGTCNCPFRTKXCVGHWPFUFGHTC[UQOGDWVPQVCNNQH
VJGUGEQUVU9KVJVJGGZRCPUKQPQHEQXGTCIGWPFGTVJG$&$RTQXKFGTUCTG
UGGKPITGFWEVKQPUKPWPEQORGPUCVGFECTGEQUVURCTVKEWNCTN[KPUVCVGUVJCV

GZRCPFGF/GFKECKF

 4GUGCTEJUWIIGUVUVJCVICKPKPIJGCNVJEQXGTCIGKORTQXGUVJGCàQTFCDKNKV[QH

ECTGCPFÕPCPEKCNUGEWTKV[COQPIVJGNQYKPEQOGRQRWNCVKQP/WNVKRNGUVWFKGU
QHVJG$&$JCXGHQWPFNCTIGTFGENKPGUKPVTQWDNGRC[KPIOGFKECNDKNNUKP
GZRCPUKQPUVCVGUTGNCVKXGVQPQPGZRCPUKQPUVCVGU$UGRCTCVGUVWF[HQWPFVJCV
COQPIVJQUGTGUKFKPIKPCTGCUYKVJJKIJUJCTGUQHNQYKPEQOGWPKPUWTGF
KPFKXKFWCNU/GFKECKFGZRCPUKQPUKIPKÕECPVN[TGFWEGFVJGPWODGTQHWPRCKF

DKNNUCPFVJGCOQWPVQHFGDVUGPVVQVJKTFRCTV[EQNNGEVKQPCIGPEKGU

&QPENWUKQP
/KNNKQPUQHRGQRNGICKPGFEQXGTCIGWPFGTVJG$&$DWVTGEGPVVTGPFUKPKPUWTCPEG
EQXGTCIGKPFKECVGVJCVEQXGTCIGICKPUCTGGTQFKPIáPOKNNKQPRGQRNG
NCEMGFJGCNVJEQXGTCIGCPKPETGCUGQHOKNNKQPHTQOáPETGCUGUKPVJG
WPKPUWTGFVJTGCVGPVJGKORTQXGOGPVUKPCEEGUUVQECTGCPFQXGTCNNJGCNVJCPF
YGNNDGKPIHQNNQYKPIVJG$&$*QKPIYKVJQWVEQXGTCIGECPJCXGUGTKQWUJGCNVJ
EQPUGSWGPEGUHQTVJGWPKPUWTGFDGECWUGVJG[TGEGKXGNGUURTGXGPVKXGECTGCPF
FGNC[GFECTGQHVGPTGUWNVUKPUGTKQWUKNNPGUUQTQVJGTJGCNVJRTQDNGOU6JG
ÕPCPEKCNEQPUGSWGPEGUQHPQVJCXKPIKPUWTCPEGECPCNUQDGUGXGTGNGCFKPIVQ
071
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FKÞEWNVKGURC[KPIOGFKECNDKNNUCPFJKIJGTTCVGUQHOGFKECNFGDVCOQPIVJG
WPKPUWTGF$XCTKGV[QHRTQRQUCNUVQGZRCPFEQXGTCIGQRVKQPUCPFNQYGTEQUVUCTG
EWTTGPVN[DGKPIFGDCVGF6JG[TCPIGHTQORTQRQUCNUVJCVDWKNFQPVJG$&$Ä
GZRCPFKPI/GFKECKFKPUVCVGUVJCVJCXGPQV[GVFQPGUQGPJCPEKPICPFGZVGPFKPI
OCTMGVRNCEGUWDUKFKGUVQOQTGRGQRNGCPFQàGTKPICRWDNKERNCPQRVKQPCNQPIUKFG
RTKXCVGKPUWTCPEGKPVJGOCTMGVRNCEGUÄVQRTQRQUCNUVQCFQRVCUKPING/GFKECTG
HQTCNNRTQITCOVJCVYQWNFTGRNCEGGZKUVKPIHQTOUQHEQXGTCIG6JGQWVEQOGQH
VJKUQPIQKPIFGDCVGJCUUWDUVCPVKCNKORNKECVKQPUHQTVJGKPFKXKFWCNUCPFHCOKNKGU
YJQHCEGVJGJGCNVJCPFÕPCPEKCNEQPUGSWGPEGUQHPQVJCXKPIJGCNVJKPUWTCPEG

$RRGPFKZ

072
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$RRGPFKZ6CDNG$7PKPUWTGF4CVG$OQPIVJG0QPGNFGTN[D[5VCVG
&JCPIGKP
&JCPIGKP
&JCPIGKP
&JCPIGKP



0WODGT
0WODGT
7PKPUWTGF
7PKPUWTGF
QH
7PKPUWTGF 7PKPUWTGF 7PKPUWTGF
QH
4CVG
4CVG
7PKPUWTGF
4CVG
4CVG
4CVG
7PKPUWTGF




(ZRCPUKQP
5VCVGU















$NCUMC















$TK\QPC















$TMCPUCU















&CNKHQTPKC















&QNQTCFQ















&QPPGEVKEWV















'GNCYCTG















'KUVTKEVQH
&QNWODKC















+CYCKK















áNNKPQKU















áPFKCPC















áQYC















-GPVWEM[















.QWKUKCPC















/CT[NCPF















/CUUCEJWUGVVU















/KEJKICP















/KPPGUQVC















/QPVCPC















0GXCFC















0GY
+CORUJKTG















0GY,GTUG[















0GY/GZKEQ





























0GY;QTM
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0QTVJ'CMQVC















1JKQ















1TGIQP















2GPPU[NXCPKC















4JQFGáUNCPF















8GTOQPV















9CUJKPIVQP















9GUV8KTIKPKC















0QP
(ZRCPUKQP
5VCVGU















$NCDCOC















)NQTKFC















*GQTIKC















áFCJQ















-CPUCU















/CKPG















/KUUKUUKRRK















/KUUQWTK















0GDTCUMC















0QTVJ&CTQNKPC















1MNCJQOC















5QWVJ&CTQNKPC















5QWVJ'CMQVC















6GPPGUUGG















6GZCU















7VCJ





























9KUEQPUKP















9[QOKPI















8KTIKPKC

016(5áPENWFGUPQPGNFGTN[KPFKXKFWCNUCIGU(ZRCPUKQPUVCVWUTGÖGEVUVJGKORNGOGPVCVKQPQH/GFKECKF
GZRCPUKQPCUQH&JCPIGUUJQYKPIRGTEGPVCTGRGTEGPVCIGRQKPVEJCPIGUHTQOVQVJGRTGXKQWU
[GCT

074
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.H\)DFWVDERXWWKH8QLQVXUHG3RSXODWLRQ_7KH+HQU\-.DLVHU)DPLO\)RXQGDWLRQ

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 80 of 142 PageID 463

5174&(-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 ;GCT
(UVKOCVGU

075
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$RRGPFKZ6CDNG%&JCTCEVGTKUVKEUQHVJG0QPGNFGTN[7PKPUWTGF
0QPGNFGTN[ 2GTEGPVQH 7PKPUWTGF 2GTEGPVQH
OKNNKQPU
0QPGNFGTN[
OKNNKQPU
7PKPUWTGF
6QVCN0QPGNFGTN[

7PKPUWTGF
4CVG











&JKNFTGPÃ6QVCN











0QPGNFGTN[$FWNVUÃ6QVCN











$FWNVUÃ











$FWNVUÃ











$FWNVUÃ











$FWNVUÃ











$FWNVUÃ























Ã



































Ã











Ã























2CTGPVYKVJ&JKNFTGP











2CTGPVUYKVJ&JKNFTGP











/WNVKIGPGTCVKQPCN











$FWNVU.KXKPI$NQPGQTYKVJ1VJGT$FWNVU











1VJGT











)WNNVKOG











)WNNVKOG











1PN[2CTVVKOG











0QPYQTMGTU











$IG

$PPWCN)COKN[áPEQOG

)COKN[2QXGTV[.GXGN

+QWUGJQNF6[RG

)COKN[9QTM5VCVWU

076
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4CEG(VJPKEKV[
9JKVG











%NCEM











+KURCPKE











$UKCP0+CYCKKCPCPF2CEKÕEáUNCPFGT











$OGTKECPáPFKCP$NCUMC0CVKXG











0CVKXG+CYCKKCP1VJGT2CEKÕEáUNCPFGT











6YQQT/QTG4CEGU











75&KVK\GPÃ0CVKXG











75&KVK\GPÃ0CVWTCNK\GF











0QP75&KVK\GP4GUKFGPVUHQT;GCTU











0QP75&KVK\GP4GUKFGPVUHQT;GCTU











&KVK\GPUJKR

016(5áPENWFGUPQPGNFGTN[KPFKXKFWCNUCIGU6JG75&GPUWU%WTGCWÆURQXGTV[VJTGUJQNFHQTCHCOKN[
YKVJVYQCFWNVUCPFQPGEJKNFYCUKP2CTGPVKPENWFGUCP[RGTUQPYKVJCFGRGPFGPVEJKNF
/WNVKIGPGTCVKQPCNQVJGTHCOKNKGUYKVJEJKNFTGPKPENWFGHCOKNKGUYKVJCVNGCUVVJTGGIGPGTCVKQPUKPC
JQWUGJQNFRNWUHCOKNKGUKPYJKEJCFWNVUCTGECTKPIHQTEJKNFTGPQVJGTVJCPVJGKTQYP2CTVVKOGYQTMGTU
YGTGFGÕPGFCUYQTMKPIJQWTURGTYGGM4GURQPFGPVUYJQKFGPVKH[CUOKZGFTCEGYJQFQPQVCNUQ
KFGPVKH[CU+KURCPKEHCNNKPVQVJGÈ6YQQT/QTG4CEGUÉECVGIQT[$NNKPFKXKFWCNUYJQKFGPVKH[CU+KURCPKE
GVJPKEKV[HCNNKPVQVJG+KURCPKEECVGIQT[TGICTFNGUUQHTCEG
5174&(-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 ;GCT(UVKOCVGU

077
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$RRGPFKZ6CDNG&&JCPIGKP5GNGEVGF&JCTCEVGTKUVKEUQHVJG0QPGNFGTN[7PKPUWTGF

7PKPUWTGF
4CVG
6QVCN0QPGNFGTN[


7PKPUWTGF
4CVG


7PKPUWTGF
4CVG

&JCPIGKP
7PKPUWTGF
4CVG


&JCPIGKP
7PKPUWTGF
4CVG












&JKNFTGPÃ6QVCN











0QPGNFGTN[$FWNVUÃ6QVCN











$FWNVUÃ









$FWNVUÃ











$FWNVUÃ











$FWNVUÃ









$FWNVUÃ





















Ã



































Ã











Ã























2CTGPVYKVJ&JKNFTGP











2CTGPVUYKVJ&JKNFTGP











/WNVKIGPGTCVKQPCN











$FWNVU.KXKPI$NQPGQTYKVJ
1VJGT$FWNVU









1VJGT











)WNNVKOG











)WNNVKOG









$IG






$PPWCN)COKN[áPEQOG

)COKN[2QXGTV[.GXGN

+QWUGJQNF6[RG



)COKN[9QTM5VCVWU



078
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1PN[2CTVVKOG











0QPYQTMGTU









9JKVG











%NCEM











+KURCPKE









$UKCP0+CYCKKCPCPF2CEKÕE
áUNCPFGT







$OGTKECPáPFKCP$NCUMC0CVKXG











6YQQT/QTG4CEGU











75&KVK\GPÃ0CVKXG











75&KVK\GPÃ0CVWTCNK\GF











0QP75&KVK\GP4GUKFGPVUHQT
;GCTU







0QP75&KVK\GP4GUKFGPVUHQT
;GCTU









4CEG(VJPKEKV[






&KVK\GPUJKR







016(5 áPFKECVGUCUVCVKUVKECNN[UKIPKÕECPVEJCPIGHTQORTKQT[GCTVQCVVJGRNGXGNáPENWFGU
PQPGNFGTN[KPFKXKFWCNUCIGU6JG75&GPUWU%WTGCWÆURQXGTV[VJTGUJQNFHQTCHCOKN[YKVJVYQCFWNVU
CPFQPGEJKNFYCUKP2CTGPVKPENWFGUCP[RGTUQPYKVJCFGRGPFGPVEJKNF
/WNVKIGPGTCVKQPCNQVJGTHCOKNKGUYKVJEJKNFTGPKPENWFGHCOKNKGUYKVJCVNGCUVVJTGGIGPGTCVKQPUKPC
JQWUGJQNFRNWUHCOKNKGUKPYJKEJCFWNVUCTGECTKPIHQTEJKNFTGPQVJGTVJCPVJGKTQYP2CTVVKOGYQTMGTU
YGTGFGÕPGFCUYQTMKPIJQWTURGTYGGM4GURQPFGPVUYJQKFGPVKH[CUOKZGFTCEGYJQFQPQVCNUQ
KFGPVKH[CU+KURCPKEHCNNKPVQVJGÈ6YQQT/QTG4CEGUÉECVGIQT[$NNKPFKXKFWCNUYJQKFGPVKH[CU+KURCPKE
GVJPKEKV[HCNNKPVQVJG+KURCPKEECVGIQT[TGICTFNGUUQHTCEG
5174&(-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 ;GCT
(UVKOCVGU

(PFPQVGU
áUUWG%TKGH
-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 
;GCT(UVKOCVGU
ĸ4GVWTPVQVGZV

079
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5VCVG+GCNVJ)CEVUÈ6QVCN/QPVJN[/GFKECKFCPF&+á2(PTQNNOGPVÉ-CKUGT)COKN[
)QWPFCVKQP$WIWUVJVVRUYYYMàQTIJGCNVJTGHQTOUVCVG
KPFKECVQTVQVCNOQPVJN[OGFKECKFCPFEJKRGPTQNNOGPV JVVRUYYYMàQTIJGCNVJ
TGHQTOUVCVGKPFKECVQTVQVCNOQPVJN[OGFKECKFCPFEJKRGPTQNNOGPV 
ĸ4GVWTPVQVGZV

5VCVG+GCNVJ)CEVUÈ/CTMGVRNCEG(PTQNNOGPVÉ-CKUGT)COKN[
)QWPFCVKQPJVVRUYYYMàQTIJGCNVJTGHQTOUVCVGKPFKECVQTOCTMGVRNCEG
GPTQNNOGPV JVVRUYYYMàQTIJGCNVJTGHQTOUVCVGKPFKECVQTOCTMGVRNCEGGPTQNNOGPV 
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 
;GCT(UVKOCVGU
ĸ4GVWTPVQVGZV

6JG)GFGTCN2QXGTV[.GXGNYCUHQTCHCOKN[QHVJTGGKP
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 
;GCT(UVKOCVGU
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 
;GCT(UVKOCVGU
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQH$OGTKECP&QOOWPKV[5WTXG[ $&5 
;GCT(UVKOCVGU
ĸ4GVWTPVQVGZV

+GCNVJ&QXGTCIGQHáOOKITCPVU 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP
'GEGODGT JVVRUYYYMàQTIFKURCTKVKGURQNKE[HCEVUJGGVJGCNVJ
EQXGTCIGQHKOOKITCPVU JVVRUYYYMàQTIFKURCTKVKGURQNKE[HCEVUJGGVJGCNVJ
EQXGTCIGQHKOOKITCPVU 
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG0CVKQPCN+GCNVJáPVGTXKGY5WTXG[
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG0CVKQPCN+GCNVJáPVGTXKGY5WTXG[
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG0CVKQPCN+GCNVJáPVGTXKGY5WTXG[
ĸ4GVWTPVQVGZV

080
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-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG/CTEJ&WTTGPV2QRWNCVKQP
5WTXG[$PPWCN5QEKCNCPF(EQPQOKE5WRRNGOGPV
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQP(ORNQ[GT+GCNVJ%GPGÕVU5WTXG[ 9CUJKPIVQP
'&-CKUGT)COKN[)QWPFCVKQP1EVQDGT JVVRUYYYMàQTIJGCNVJ
EQUVUTGRQTVGORNQ[GTJGCNVJDGPGÕVUUWTXG[ JVVRUYYYMàQTIJGCNVJ
EQUVUTGRQTVGORNQ[GTJGCNVJDGPGÕVUUWTXG[ 
ĸ4GVWTPVQVGZV

*CT[&NCZVQP%TCFNG[5CY[GTCPF&[PVJKC&QZÈ+QYCàQTFCDKNKV[QHJGCNVJ
ECTGXCTKGUD[KPEQOGCOQPIRGQRNGYKVJGORNQ[GTEQXGTCIGÉ +GCNVJ5[UVGO
6TCEMGT2GVGTUQP-))$RTKN 
JVVRUYYYJGCNVJU[UVGOVTCEMGTQTIDTKGHJQYCàQTFCDKNKV[QHJGCNVJECTG
XCTKGUD[KPEQOGCOQPIRGQRNGYKVJGORNQ[GTEQXGTCIG
JVVRUYYYJGCNVJU[UVGOVTCEMGTQTIDTKGHJQYCàQTFCDKNKV[QHJGCNVJECTGXCTKGUD[KPEQOG
COQPIRGQRNGYKVJGORNQ[GTEQXGTCIG 
ĸ4GVWTPVQVGZV

5VCVG+GCNVJ)CEVUÈ5VCVWUQH5VCVG$EVKQPQPVJG/GFKECKF(ZRCPUKQP'GEKUKQPÉ
-CKUGT)COKN[)QWPFCVKQPJVVRUYYYMàQTIJGCNVJTGHQTOUVCVG
KPFKECVQTUVCVGCEVKXKV[CTQWPFGZRCPFKPIOGFKECKFWPFGTVJGCàQTFCDNGECTG
CEV JVVRUYYYMàQTIJGCNVJTGHQTOUVCVGKPFKECVQTUVCVGCEVKXKV[CTQWPFGZRCPFKPI
OGFKECKFWPFGTVJGCàQTFCDNGECTGCEV 
ĸ4GVWTPVQVGZV

6TKEKC%TQQMU-CTKPC9CIPGTOCP5COCPVJC$TVKICCPF(NK\CDGVJ&QTPCEJKQPG
/GFKECKFCPF&+á2(NKIKDKNKV[(PTQNNOGPV4GPGYCNCPF&QUV5JCTKPI2QNKEKGUCUQH
,CPWCT[)KPFKPIUHTQOC5VCVG5WTXG[ 9CUJKPIVQP'&-CKUGT)COKN[
)QWPFCVKQP/CTEJ JVVRUYYYMàQTIOGFKECKFTGRQTVOGFKECKFCPF
EJKRGNKIKDKNKV[GPTQNNOGPVCPFEQUVUJCTKPIRQNKEKGUCUQHLCPWCT[
ÕPFKPIUHTQOCUVCVGUWTXG[ JVVRUYYYMàQTIOGFKECKFTGRQTVOGFKECKFCPF
EJKRGNKIKDKNKV[GPTQNNOGPVCPFEQUVUJCTKPIRQNKEKGUCUQHLCPWCT[ÕPFKPIUHTQOC
UVCVGUWTXG[ 
ĸ4GVWTPVQVGZV

4CEJGN*CTÕGNF$PVJQP['COKEQCPF-GPFCN1TIGTC6JG&QXGTCIG*CR
7PKPUWTGF2QQT$FWNVUKP5VCVGUVJCV'Q0QV(ZRCPF/GFKECKF 9CUJKPIVQP'&
-CKUGT)COKN[)QWPFCVKQP/CTEJ JVVRUYYYMàQTIOGFKECKFKUUWG
DTKGHVJGEQXGTCIGICRWPKPUWTGFRQQTCFWNVUKPUVCVGUVJCVFQPQVGZRCPF
OGFKECKF JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHVJGEQXGTCIGICRWPKPUWTGFRQQT
CFWNVUKPUVCVGUVJCVFQPQVGZRCPFOGFKECKF 
ĸ4GVWTPVQVGZV

081
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+GCNVJ&QXGTCIGQHáOOKITCPVU 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP
)GDTWCT[ JVVRUYYYMàQTIFKURCTKVKGURQNKE[HCEVUJGGVJGCNVJ
EQXGTCIGQHKOOKITCPVU JVVRUYYYMàQTIFKURCTKVKGURQNKE[HCEVUJGGVJGCNVJ
EQXGTCIGQHKOOKITCPVU 
a
ĸ4GVWTPVQVGZV

$UJNG[5GOCPUMGG*CT[&NCZVQPCPF.CTT[.GXKVV+QY2TGOKWOU$TG&JCPIKPI
KP 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP0QXGODGT 
JVVRUYYYMàQTIJGCNVJEQUVUKUUWGDTKGHJQYRTGOKWOUCTGEJCPIKPIKP
 JVVRUYYYMàQTIJGCNVJEQUVUKUUWGDTKGHJQYRTGOKWOUCTGEJCPIKPIKP 
ĸ4GVWTPVQVGZV

4CEJGN)GJT&[PVJKC&QZCPF.CTT[.GXKVV'CVC0QVG&JCPIGUKP(PTQNNOGPVKP
VJGáPFKXKFWCN+GCNVJáPUWTCPEG/CTMGVVJTQWIJ(CTN[ 9CUJKPIVQP'&
-CKUGT)COKN[)QWPFCVKQP$WIWUV JVVRUYYYMàQTIRTKXCVG
KPUWTCPEGKUUWGDTKGHFCVCPQVGEJCPIGUKPGPTQNNOGPVKPVJGKPFKXKFWCNJGCNVJ
KPUWTCPEGOCTMGVVJTQWIJGCTN[ JVVRUYYYMàQTIRTKXCVGKPUWTCPEGKUUWG
DTKGHFCVCPQVGEJCPIGUKPGPTQNNOGPVKPVJGKPFKXKFWCNJGCNVJKPUWTCPEGOCTMGVVJTQWIJ
GCTN[
ĸ4GVWTPVQVGZV

$UJNG[-KT\KPIGT.K\+COGN&CKNG[/W®CPCCPF/QNN[CPP%TQFKG-CKUGT+GCNVJ
6TCEMKPI2QNNÃ/CTEJ0QP*TQWR(PTQNNGGU 9CUJKPIVQP'&-CKUGT)COKN[
)QWPFCVKQP$RTKN JVVRUYYYMàQTIJGCNVJTGHQTORQNNÕPFKPIMCKUGT
JGCNVJVTCEMKPIRQNNOCTEJPQPITQWRGPTQNNGGU JVVRUYYYMàQTIJGCNVJ
TGHQTORQNNÕPFKPIMCKUGTJGCNVJVTCEMKPIRQNNOCTEJPQPITQWRGPTQNNGGU 
ĸ4GVWTPVQVGZV

-CTGP2QNNKV\,GPPKHGT6QNDGTVCPF$UJNG[5GOCPUMGG5WTXG[QH+GCNVJ
áPUWTCPEG/CTMGVRNCEG$UUKUVGT2TQITCOUCPF%TQMGTU 9CUJKPIVQP'&-CKUGT
)COKN[)QWPFCVKQP,WPG JVVRYYYMàQTIJGCNVJTGHQTOTGRQTV
UWTXG[QHJGCNVJKPUWTCPEGOCTMGVRNCEGCUUKUVGTRTQITCOUCPFDTQMGTU
JVVRYYYMàQTIJGCNVJTGHQTOTGRQTVUWTXG[QHJGCNVJKPUWTCPEGOCTMGVRNCEG
CUUKUVGTRTQITCOUCPFDTQMGTU 
ĸ4GVWTPVQVGZV

-CTGP2QNNKV\,GPPKHGT6QNDGTVCPF/CTKC'KC\'CVC0QVG.KOKVGF0CXKICVQT
)WPFKPIHQT)GFGTCN/CTMGVRNCEG5VCVGU 9CUJKPIVQP'&-CKUGT)COKN[
)QWPFCVKQP0QXGODGT JVVRUYYYMàQTIRTKXCVGKPUWTCPEGKUUWG
DTKGHFCVCPQVGHWTVJGTTGFWEVKQPUKPPCXKICVQTHWPFKPIHQTHGFGTCN
OCTMGVRNCEGUVCVGU JVVRUYYYMàQTIRTKXCVGKPUWTCPEGKUUWGDTKGHFCVCPQVGHWTVJGT
TGFWEVKQPUKPPCXKICVQTHWPFKPIHQTHGFGTCNOCTMGVRNCEGUVCVGU 
082
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ĸ4GVWTPVQVGZV

+CKNWP.KCPI/C[$%G[FQWPCPF5JCMGT/(KF+GCNVJ0GGFU7VKNK\CVKQPQH
5GTXKEGUCPF$EEGUUVQ&CTG$OQPI/GFKECKFCPF7PKPUWTGF2CVKGPVUYKVJ&JTQPKE
'KUGCUGKP+GCNVJ&GPVTGU,QWTPCNQH+GCNVJ5GTXKEGU4GUGCTEJ 2QNKE[PQ
,WN 
ĸ4GVWTPVQVGZV

5VCEG[/E/QTTQY*GPGXKGXG/-GPPG[CPF'CPC*QKPÈ'GVGTOKPCPVUQH
4GEGKRVQH4GEQOOGPFGF2TGXGPVKXG5GTXKEGUáORNKECVKQPUHQTVJG$àQTFCDNG
&CTG$EVÉ$OGTKECP,QWTPCNQH2WDNKE+GCNVJPQ 'GE 
ĸ4GVWTPVQVGZV

/GICP%&QNG$OCN06TKXGFK%TCF9TKIJVCPF-CVJNGGP&CTG[È+GCNVJ
áPUWTCPEG&QXGTCIGCPF$EEGUUVQ&CTGHQT&QOOWPKV[+GCNVJ&GPVGT2CVKGPVU
(XKFGPEG)QNNQYKPIVJG$àQTFCDNG&CTG$EVÉ,QWTPCNQH*GPGTCNáPVGTPCN
/GFKEKPGPQ 5GRVGODGT 
ĸ4GVWTPVQVGZV

8GTK5GQGVCNÈ$EEGUUVQ&CTG$OQPI/GFKECKFCPF7PKPUWTGF2CVKGPVUKP
&QOOWPKV[+GCNVJ&GPVGTU$HVGTVJG$àQTFCDNG&CTG$EVÉ%/&+GCNVJ5GTXKEGU
4GUGCTEJPQ /C[ 
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG0CVKQPCN+GCNVJáPVGTXKGY5WTXG[
ĸ4GVWTPVQVGZV

,CEM+CFNG[ÈáPUWTCPEG&QXGTCIG/GFKECN&CTG7UGCPF5JQTVVGTO+GCNVJ
&JCPIGU)QNNQYKPICP7PKPVGPVKQPCNáPLWT[QTVJG1PUGVQHC&JTQPKE&QPFKVKQPÉ
,$/$PQ /CTEJ 
ĸ4GVWTPVQVGZV

&GUCTá)GTPCPFG\.C\CTQGVCNÈ/GFKECVKQP$FJGTGPEGCPF%CTTKGTU$OQPI
.QYáPEQOG7PKPUWTGF2CVKGPVUYKVJ/WNVKRNG&JTQPKE&QPFKVKQPUÉ4GUGCTEJKP
5QEKCNCPF$FOKPKUVTCVKXG2JCTOCE[PQ ,WPG 
ĸ4GVWTPVQVGZV

/CTEQ$&CUVCPGFCCPF/GT[GO5C[IKNKÈ6JGJGCNVJEQPFKVKQPUCPFVJGJGCNVJ
ECTGEQPUWORVKQPQHVJGWPKPUWTGFÉ+GCNVJ(EQPQOKEU4GXKGY  
ĸ4GVWTPVQVGZV

5VGÞG9QQNJCPFNGTGVCNÈ6JG4GNCVKQPUJKRQH+GCNVJáPUWTCPEGCPF/QTVCNKV[
áU.CEMQHáPUWTCPEG'GCFN["É$PPCNUQHáPVGTPCN/GFKEKPG ,WPG 

083
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ĸ4GVWTPVQVGZV

'GUVKPK$5OKVJGVCNÈ6JGGàGEVQHJGCNVJKPUWTCPEGEQXGTCIGCPFVJGFQEVQT
RCVKGPVTGNCVKQPUJKRQPJGCNVJECTGWVKNK\CVKQPKPJKIJRQXGTV[PGKIJDQTJQQFUÉ
2TGXGPVKXG/GFKEKPG4GRQTVU  
ĸ4GVWTPVQVGZV

$PFTGC5&JTKUVQRJGTGVCNÈ$EEGUUVQ&CTGCPF&JTQPKE'KUGCUG1WVEQOGU
$OQPI/GFKECKFáPUWTGF2GTUQPU8GTUWUVJG7PKPUWTGFÉ$OGTKECP,QWTPCNQH
2WDNKE+GCNVJPQ ,CPWCT[ 
ĸ4GVWTPVQVGZV

/KEJCGN*7UJGTGVCNÈáPUWTCPEG&QXGTCIG2TGFKEVU/QTVCNKV[KP2CVKGPVU
6TCPUHGTTGF%GVYGGP+QURKVCNUC&TQUU5GEVKQPCN5VWF[É,QWTPCNQH*GPGTCN
áPVGTPCN/GFKEKPGPQ 'GEGODGT 
ĸ4GVWTPVQVGZV

.CTKUC$PVQPKUUG4CEJGN*CTÕGNF4QDKP4WFQYKV\CPF5COCPVJC$TVKIC6JG
(àGEVUQH/GFKECKF(ZRCPUKQPQPVJG$&$7RFCVGF)KPFKPIU)TQOC.KVGTCVWTG
4GXKGY 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP$WIWUV 
JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHVJGGàGEVUQHOGFKECKFGZRCPUKQP
WPFGTVJGCECWRFCVGFÕPFKPIUHTQOCNKVGTCVWTGTGXKGYCWIWUV
JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHVJGGàGEVUQHOGFKECKFGZRCPUKQPWPFGTVJGCEC
WRFCVGFÕPFKPIUHTQOCNKVGTCVWTGTGXKGYCWIWUV 
ĸ4GVWTPVQVGZV

$RCTPC5QPK-QUCNK5KOQP,QJP&CYNG[CPF.KPFUC[5CDKM(àGEVQH/GFKECKF
(ZRCPUKQPUQHQP1XGTCNNCPF(CTN[5VCIG&CPEGT'KCIPQUGU$OGTKECP,QWTPCN
QH2WDNKE+GCNVJGRWDCJGCFQHRTKPV 'GEGODGT 
JVVRCLRJCRJCRWDNKECVKQPUQTIFQKCDU$,2+
JVVRCLRJCRJCRWDNKECVKQPUQTIFQKCDU$,2+ 
ĸ4GVWTPVQVGZV

5COGGF$JOGF-JCPVCPCGVCN$UUQEKCVKQPQH/GFKECKF(ZRCPUKQPYKVJ
&CTFKQXCUEWNCT/QTVCNKV[,$/$&CTFKQNQI[GRWDCJGCFQHRTKPV ,WPG 
JVVRULCOCPGVYQTMEQOLQWTPCNULCOCECTFKQNQI[HWNNCTVKENG
JVVRULCOCPGVYQTMEQOLQWTPCNULCOCECTFKQNQI[HWNNCTVKENG 
ĸ4GVWTPVQVGZV

,QPCVJCP-QOCGVCN/GFKECKF&QXGTCIG(ZRCPUKQPUCPF&KICTGVVG5OQMKPI
&GUUCVKQP$OQPI.QYáPEQOG$FWNVU/GFKECN&CTGPQ 'GEGODGT 

ĸ4GVWTPVQVGZV

084
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5CTC4QUGPDCWO,GPPKHGT6QNDGTV,GUUKEC5JCTCE2GVGT5JKP4CEJGN*WPUCNWU
CPF,WNKC<WT&QOOWPKV[+GCNVJ&GPVGTU*TQYKPIáORQTVCPVKPC&JCPIKPI+GCNVJ
&CTG5[UVGO 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP/CTEJ 
JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHEQOOWPKV[JGCNVJEGPVGTUITQYKPI
KORQTVCPEGKPCEJCPIKPIJGCNVJECTGU[UVGO JVVRUYYYMàQTIOGFKECKFKUUWG
DTKGHEQOOWPKV[JGCNVJEGPVGTUITQYKPIKORQTVCPEGKPCEJCPIKPIJGCNVJECTGU[UVGO 
ĸ4GVWTPVQVGZV

$NNGP'QDUQP,QCP'C8CP\Q4CPF[+CWIJVCPF2JCR+QC.WW&QORCTKPIVJG
$àQTFCDNG&CTG$EVÆU)KPCPEKCNáORCEVQP5CHGV[0GV+QURKVCNUKP5VCVGU6JCV
(ZRCPFGF/GFKECKFCPF6JQUG6JCV'KF0QV 0GY;QTM0;6JG&QOOQPYGCVJ
)WPF0QXGODGT 
JVVRUYYYEQOOQPYGCNVJHWPFQTIRWDNKECVKQPUKUUWG
DTKGHUPQXEQORCTKPICàQTFCDNGECTGCEVUÕPCPEKCNKORCEVUCHGV[PGV
JVVRUYYYEQOOQPYGCNVJHWPFQTIRWDNKECVKQPUKUUWGDTKGHUPQXEQORCTKPI
CàQTFCDNGECTGCEVUÕPCPEKCNKORCEVUCHGV[PGV 
ĸ4GVWTPVQVGZV

/CTICTGV%*TGGPYQQF(TKEMUGPCPF-GKVJ-QEJGT6TGPFUKP(OGTIGPE[
'GRCTVOGPV7UGD[4WTCNCPF7TDCP2QRWNCVKQPUKPVJG7PKVGF5VCVGU,$/$0GVY
1RGP$RTKN
ĸ4GVWTPVQVGZV

,CPG9KUJPGTGVCN$.QQMCV4WTCN+QURKVCN&NQUWTGUCPFáORNKECVKQPUHQT$EEGUU
VQ&CTG6JTGG&CUG5VWFKGU 9CUJKPIVQP'&6JG7TDCPáPUVKVWVGCPF-CKUGT
)COKN[)QWPFCVKQP,WN[ JVVRUYYYMàQTITGRQTVUGEVKQPCNQQMCV
TWTCNJQURKVCNENQUWTGUCPFKORNKECVKQPUHQTCEEGUUVQECTGVJTGGECUGUVWFKGU
KUUWGDTKGH JVVRUYYYMàQTITGRQTVUGEVKQPCNQQMCVTWTCNJQURKVCNENQUWTGUCPF
KORNKECVKQPUHQTCEEGUUVQECTGVJTGGECUGUVWFKGUKUUWGDTKGH 
ĸ4GVWTPVQVGZV

5JGTT[*NKGFCPF4KEJCTF-TQPKEM6JG8CNWGQH+GCNVJáPUWTCPEG)GYQHVJG
7PKPUWTGF+CXG$FGSWCVG4GUQWTEGUVQ2C[2QVGPVKCN+QURKVCN%KNNU 9CUJKPIVQP
'&1ÞEGQH$UUKUVCPV5GETGVCT[HQT2NCPPKPICPF(XCNWCVKQP++5/C[ 
JVVRCURGJJUIQXJGCNVJTGRQTVU8CNWGQHáPUWTCPEGTDRFH
JVVRCURGJJUIQXJGCNVJTGRQTVU8CNWGQHáPUWTCPEGTDRFH 
ĸ4GVWTPVQVGZV

,QJP95EQVVGVCN&WTGFKPVQ'GUVKVWVKQP&CVCUVTQRJKE+GCNVJ(ZRGPFKVWTG4KUM
$OQPI7PKPUWTGF6TCWOC2CVKGPVUKPVJG7PKVGF5VCVGU$PPCNUQH5WTIGT[PQ
 ,WPG 
ĸ4GVWTPVQVGZV

085
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È6QVCNGZRGPFKVWTGUKPOKNNKQPUD[UQWTEGQHRC[OGPVCPFKPUWTCPEGEQXGTCIG
7PKVGF5VCVGUÉ&GPVGTHQT)KPCPEKPI$EEGUUCPF&QUV6TGPFU$IGPE[HQT
+GCNVJECTG4GUGCTEJCPF3WCNKV[/GFKECN(ZRGPFKVWTG2CPGN5WTXG[
JVVRUOGRUCJTSIQXOGRUVTGPFUJEAWUG
JVVRUOGRUCJTSIQXOGRUVTGPFUJEAWUG 
ĸ4GVWTPVQVGZV

6KO:W$PIGNC2CTM*G%CK5CTCJ,QQ5WUCP+WVÖGUU$ODCT/GJVC*GTCTF
$PFGTUQPCPF/CTVKP/CMCT[È8CTKCVKQPKP(OGTIGPE['GRCTVOGPVXUáPVGTPCN
/GFKEKPG(ZEGUU&JCTIGUKPVJG7PKVGF5VCVGUÉ,$/$áPVGTP/GF  
 ,WPG 
JVVRULCOCPGVYQTMEQOLQWTPCNULCOCKPVGTPCNOGFKEKPGHWNNCTVKENG
JVVRULCOCPGVYQTMEQOLQWTPCNULCOCKPVGTPCNOGFKEKPGHWNNCTVKENG 
ĸ4GVWTPVQVGZV

5VCEKG'WUGV\KPC(VJCP%CUEJCPF0CPE[-GCVKPIÈ)QT7PKPUWTGF&CPEGT
2CVKGPVU1WVRCVKGPV&JCTIGU&CP%G&QUVN[2WVVKPI6TGCVOGPVUQWVQH4GCEJÉ
+GCNVJ$àCKTUPQ $RTKN 
JVVREQPVGPVJGCNVJCàCKTUQTIEQPVGPVCDUVTCEV
JVVREQPVGPVJGCNVJCàCKTUQTIEQPVGPVCDUVTCEV 
ĸ4GVWTPVQVGZV

4GDGMCJ'CXKU4GGF&QUVUCPF%GPGÕVU2TKEG6TCPURCTGPE[KP+GCNVJ&CTG
,QWTPCNQH+GCNVJ&CTG)KPCPEG 5RTKPI 
ĸ4GVWTPVQVGZV

-CKUGT)COKN[)QWPFCVKQPCPCN[UKUQHVJG0CVKQPCN+GCNVJáPVGTXKGY5WTXG[
ĸ4GVWTPVQVGZV

$UJNG[-KT\KPIGT&CKNG[/W®CPC%T[CP9WCPF/QNN[CPP%TQFKG'CVC0QVG
$OGTKECPÆU&JCNNGPIGUYKVJ+GCNVJ&CTG&QUVU 9CUJKPIVQP'&-CKUGT)COKN[
)QWPFCVKQP,WPG JVVRUYYYMàQTIJGCNVJEQUVUKUUWGDTKGHFCVCPQVG
COGTKECPUEJCNNGPIGUJGCNVJECTGEQUVU JVVRUYYYMàQTIJGCNVJEQUVUKUUWG
DTKGHFCVCPQVGCOGTKECPUEJCNNGPIGUJGCNVJECTGEQUVU 
ĸ4GVWTPVQVGZV

'GDVKP$OGTKEC$PáPVGTCEVKXG/CR 9CUJKPIVQP'&7TDCPáPUVKVWVGWRFCVGF
 $EEGUUGF0QXGODGTCV
JVVRUCRRUWTDCPQTIHGCVWTGUFGDVKPVGTCEVKXGOCR"
V[RG OGFKECN XCTKCDNG RGTEAFGDVAOGF JVVRUCRRUWTDCPQTIHGCVWTGUFGDV
KPVGTCEVKXGOCR"V[RG OGFKECN XCTKCDNG RGTEAFGDVAOGF 
ĸ4GVWTPVQVGZV

086
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.K\+COGN/KTC0QTVQP-CTGP2QNNKV\.CTT[.GXKVV*CT[&NCZVQPCPF/QNN[CPP
%TQFKG6JG%WTFGPQH/GFKECN'GDV4GUWNVUHTQOVJG-CKUGT)COKN[)QWPFCVKQP0GY
;QTM6KOGU/GFKECN%KNNU5WTXG[ 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP
,CPWCT[ JVVRUYYYMàQTITGRQTVUGEVKQPVJGDWTFGPQHOGFKECNFGDV
UGEVKQPYJQJCUOGFKECNDKNNRTQDNGOUCPFYJCVCTGVJGEQPVTKDWVKPI
HCEVQTU JVVRUYYYMàQTITGRQTVUGEVKQPVJGDWTFGPQHOGFKECNFGDVUGEVKQPYJQJCU
OGFKECNDKNNRTQDNGOUCPFYJCVCTGVJGEQPVTKDWVKPIHCEVQTU 
ĸ4GVWTPVQVGZV

È&JCTVU$DQWV$OGTKECPUCPF/GFKECN%KNNUÉ-CKUGT)COKN[)QWPFCVKQP,WN[
JVVRUYYYMàQTIUNKFGUJQYEJCTVUCOGTKECPUOGFKECNDKNNU
JVVRUYYYMàQTIUNKFGUJQYEJCTVUCOGTKECPUOGFKECNDKNNU 
ĸ4GVWTPVQVGZV

.CTKUC$PVQPKUUG4CEJGN*CTÕGNF4QDKP4WFQYKV\CPF5COCPVJC$TVKIC6JG
(àGEVUQH/GFKECKF(ZRCPUKQPQPVJG$&$7RFCVGF)KPFKPIU)TQOC.KVGTCVWTG
4GXKGY 9CUJKPIVQP'&-CKUGT)COKN[)QWPFCVKQP$WIWUV 
JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHVJGGàGEVUQHOGFKECKFGZRCPUKQP
WPFGTVJGCECWRFCVGFÕPFKPIUHTQOCNKVGTCVWTGTGXKGYCWIWUV
JVVRUYYYMàQTIOGFKECKFKUUWGDTKGHVJGGàGEVUQHOGFKECKFGZRCPUKQPWPFGTVJGCEC
WRFCVGFÕPFKPIUHTQOCNKVGTCVWTGTGXKGYCWIWUV 
ĸ4GVWTPVQVGZV

áDKF
a
ĸ4GVWTPVQVGZV

*(66+(.$6(5610+($.6+21.á&;
5KIP7R)QT(OCKN$NGTVU
(PVGTGOCKNCFFTGUU

5á*072

ñ
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)1..19-))

6YKVVGT

)CEGDQQM

áPUVCITCO

(OCKN$NGTVU

)GGFU

j-$á5(4)$/á.;)170'$6á10
2QYGTGFD[9QTF2TGUUEQO8á2






&á6$6á105$0'4(24á065 24á8$&;21.á&;

6JG+GPT[,-CKUGT)COKN[)QWPFCVKQP+GCFSWCTVGTU%GTT[5V5WKVG5CP)TCPEKUEQ&$^2JQPG
9CUJKPIVQP1ÞEGUCPF%CTDCTC,QTFCP&QPHGTGPEG&GPVGT*5VTGGV099CUJKPIVQP'&^2JQPG

YYYMàQTI^(OCKN$NGTVUMàQTIGOCKN^HCEGDQQMEQO-CKUGT)COKN[)QWPFCVKQP^VYKVVGTEQOMà

VJG-CKUGT)COKN[)QWPFCVKQPKUCPQPRTQÕVQTICPK\CVKQPDCUGFKP5CP)TCPEKUEQ&CNKHQTPKC
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Abstract: To monitor trends in alternative work arrangements, we conducted a version of the
Contingent Worker Survey as part of the RAND American Life Panel in late 2015. The findings
point to a significant rise in the incidence of alternative work arrangements in the U.S. economy
from 2005 to 2015. The percentage of workers engaged in alternative work arrangements –
defined as temporary help agency workers, on-call workers, contract workers, and independent
contractors or freelancers – rose from 10.7 percent in February 2005 to 15.8 percent in late 2015.
The percentage of workers hired out through contract companies showed the largest rise,
increasing from 1.4 percent in 2005 to 3.1 percent in 2015. Workers who provide services
through online intermediaries, such as Uber or Task Rabbit, accounted for 0.5 percent of all
workers in 2015. About twice as many workers selling goods or services directly to customers
reported finding customers through offline intermediaries than through online intermediaries.
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I. Introduction
Monitoring changes in the pace and nature of work relationships is crucial to
understanding the forces affecting the U.S. economy and the quality of life of American workers.
Yet the Bureau of Labor Statistics (BLS) has been unable to conduct the Contingent Work
Survey (henceforth, the CWS), its main survey instrument for tracking alternative (or
nonstandard) work relationships in the United States since 2005. To fill this void, we conducted
the RAND-Princeton Contingent Worker Survey (RPCWS), a version of the CWS, as part of the
RAND American Life Panel (ALP) in October and November of 2015. This paper provides an
analysis of the data from the RPCWS. Our findings point to a substantial rise in the incidence of
alternative work arrangements for U.S. workers from 2005 to 2015, with a particularly sharp
increase in the share of workers being hired through contract firms.
In the absence of more recent data from the CWS, prior evidence has shown mixed signs
of a major change in the nature of U.S. employment relationships over the last decade.
Bernhardt (2014), for example, concludes “it has been hard to find evidence of a strong,
unambiguous shift toward nonstandard or contingent forms of work—especially in contrast to
the dramatic increase in wage inequality.” The General Accounting Office (2015) analyzes data
from the General Social Survey and CWS and finds that an expansive definition of alternative
work arrangements, which includes part-time employees, increased from 35.3 to 40.4 percent of
employment from 2006 to 2010.
A comparison of our survey results from the 2015 RPCWS to the 2005 BLS CWS
indicates that the percentage of workers engaged in alternative work arrangements – defined as
temporary help agency workers, on-call workers, contract company workers, and independent
contractors or freelancers – rose from 10.7 percent in February 2005 to 15.8 percent in late 2015.
2
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The increase over the last decade is particularly noteworthy given that the BLS CWS showed
hardly any change in the percent of workers engaged in alternative work arrangements from
1995 to 2005. Our survey results further show that about 0.5 percent of workers indicated in late
2015 that they were working through an online intermediary, such as Uber or Task Rabbit,
consistent with estimates derived by Harris and Krueger (2015) from Google search data and
Farrell and Greig (2016a) from bank deposits. Thus, the online gig workforce is relatively small
compared to other forms of alternative work arrangements, although it is growing very rapidly
(see Farrell and Greig 2016b).
In the remainder of this paper we describe the survey we conducted through the RAND
ALP in greater detail and document the changing nature of work relationships by demographic
group and other characteristics of workers and jobs. We also analyze the wages, weekly
earnings, and work hours of those who are employed in alternative work arrangements in
comparison to those in traditional employment relationships, as well as the reported preferences
for type of work (e.g., regularly scheduled hours, permanent job) of those engaged in alternative
work arrangements. We conclude with a discussion of the possible forces behind the recent rise
in alternative work arrangements.

II. The RAND-Princeton Contingent Work Survey
In the summer of 2015 we contracted with the RAND Institute to implement a standalone
survey of alternative work arrangements to individuals in its American Life Panel on our behalf.
The core of the questionnaire was based on the BLS’s CWS. The BLS’s CWS only collects
information about alternative work arrangements for each individual’s main job, and we sought
to follow this practice. The CWS also imposes a hierarchical skip logic (e.g., if a worker is on a
3
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temporary help or on-call job, she is not asked whether she is a freelancer) that we did not follow
(i.e., we asked workers on temporary help and on-call jobs if they were independent contractors
or freelancers) to gather more complete information on work arrangements. Nevertheless, we
impose the BLS’s classification hierarchy in our analysis below to make the results are as
comparable as possible.2 We augmented the survey to include questions on whether workers
sold services or goods directly to customers, and, if so, whether they worked through an
intermediary, such as Avon or Uber. A copy of the questionnaire is posted online and can be
downloaded from https://alpdata.rand.org/index.php?page=data&p=showsurvey&syid=441.
The survey was conducted online between October 19, 2015 and November 4, 2015. A
total of 6,028 subjects were invited to fill out the questionnaire, and a total of 3,850 completed
the questionnaire, for a response rate of 63.9 percent. The ALP sample was recruited using a
compilation of methods, including a group recruited for the University of Michigan Internet
panel, a random digit dial sample, and a snowball sample.3 RAND developed and provided a set
of survey weights to align the sample to the Current Population Survey (CPS) according to age,
gender, race/ethnicity, education and household income groups.4 We further adjusted the
weights to account for the fact that self-employed workers were over-represented in the ALP
respondents.

2

One area where we deviated from the BLS CWS is that our question about day labor did not preface the question
by saying, “Some people get work by waiting at a place where employers pick up people to work for a day.” Instead,
we simply asked the second part of the question, “Were you a DAY LABORER last week?" Consequently, our
question was probably overly inclusive relative to the BLS CWS. To maintain comparability, we exclude day
laborers from the group of on-call workers in both the RPCWS and BLS CWS. Fortunately, day laborers are a very
small group in the BLS data, so the results are not meaningfully affected.

3

The RAND ALP sample is described here: https://alpdata.rand.org/index.php?page=panelcomposition.

4

The RAND ALP weighting procedures are described at: https://alpdata.rand.org/index.php?page=weights.

4
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One possible concern is that the BLS CWS was conducted in February of each year,
while our RPCWS was conducted in October and November. However, we have examined
historical CPS data and found no evidence of systematic seasonality between February and
October or November in the share of workers who are self-employed or multiple jobholders.
These patterns suggest that seasonality is unlikely to distort the observed pattern in alternative
work arrangements when we compare the CPS and RAND surveys.
Column 1 of Table 1 reports descriptive statistics of workers based on the October 2015
CPS as a benchmark against which to assess the RAND ALP sample of workers.5
Corresponding estimates from the RPCWS are presented in the next three columns. The second
column provides unweighted estimates, the third column provides estimates using the weights
RAND provided, and the fourth column (labeled “Alt. Weight”) provides estimates where we
adjusted the RAND sample weights to down weight the self-employed. Throughout the
remainder of the paper we emphasize results using the adjusted weights. In some cases, we also
report results weighted by the original RAND sample weights for comparison.
Although the weighted RPCWS sample is a bit younger, on average, it is broadly similar
to the U.S. workforce as represented by the October CPS.6 The RPCWS sample is about equally
likely to work part-time as the CPS sample, but about 8 percentage points more likely to hold
more than one job (5.2 percent versus 13.1 percent). The weighted industry and occupation
distributions of the two samples are similar, however, even though these variables were not used

5

Both the CPS and RPCWS samples in Table 1 are limited to those who worked in the survey reference week.

6

The RPCWS sample consists of individuals who are age 18 and older, whereas the CPS sample consists of those
age 16 and older.

5
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in the construction of sample weights. Nevertheless, the RPCWS sample members reported
considerably higher weekly earnings than the CPS respondents.
The comparisons of the sample summary statistics for the RWCPS and October CPS
raise potential concerns about the representativeness of the RWCPS respondents relative to the
CPS. To probe the robustness of our conclusions, we take some steps to ensure that the
particular nature of the RAND ALP sample is not driving our main conclusions, such as
checking the sensitivity of our findings to dropping multiple jobholders.

III. Basic Findings on the Incidence of Alternative Work Arrangements
Table 2 reports the percentage of individuals who were employed in an alternative work
arrangement based on the 1995 and 2005 CPS CWS and our 2015 RAND survey.7 (The sum of
the alternative work categories does not necessarily equal the figure in the first row because of
rounding and because a small number of individuals are both on-call and contract workers in the
BLS CWS.) “Independent Contractors” are individuals who report they obtain customers on
their own to provide a product or service as an independent contractor, independent consultant,
or freelance worker. “On-Call Workers” report having certain days or hours in which they are
not at work but are on standby until called to work. “Temporary Help Agency Workers” are paid
by a temporary help agency. “Workers Provided by Contract Firms” are individuals who worked
for a company that contracted out their services during the reference week.8

7

The CPS CWS tabulations are weighted by the supplement weight.

8

In the published CPS CWS tabulations, contract workers are further restricted to those “who are usually assigned
to only one customer and usually work at the customer’s worksite.” We do not impose this restriction in our
tabulations of the BLS CWS or RPCWS.

6
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The CPS CWS figures in Table 2 (and throughout the rest of the paper) were computed to
be as comparable as possible to the RPCWS sample. Most importantly, in both samples, we
excluded the small number of day laborers from the alternative work category and we imposed
the sample restriction that individuals must have worked in the survey reference week.
Nevertheless, our CPS CWS tabulations are close to the BLS published numbers for 1995 and
2005, and they match exactly if we do not impose these restrictions.9
The RPCWS data indicate a significant rise in the incidence of alternative work
arrangements from the 10.7 percent share in the CPS CWS in 2005. Using the weights that
RAND provided, 17.2 percent of all workers were employed in alternative work arrangements in
2015, although that figure is probably overstated because of the over representation of selfemployed workers in the ALP sample. If we instead use the Alternative Weights, which down
weight the self-employed to match the October 2015 CPS, the figure is 15.8 percent, still
indicating a substantial rise (and, as expected, the share of independent contractors is most
notably affected by the alternative weights). Thus, using the alternative weights, we conclude
that the share of workers in alternative work arrangements in their main job increased by 5.1
percentage points (or by nearly 50 percent) from 2005 to 2015.
A striking implication of these estimates is that 94 percent of the net employment growth
in the U.S. economy from 2005 to 2015 appears to have occurred in alternative work
arrangements. Total employment according to the CPS increased by 9.1 million (6.5 percent)
over the decade, from 140.4 million in February 2005 to 149.4 in November 2015.10 The
9

The BLS published figures are from http://www.bls.gov/schedule/archives/all_nr.htm#CONEMP.

10

BLS CPS employment levels (seasonally adjusted) are from http://www.bls.gov/webapps/legacy/cpsatab1.htm.
According to the BLS establishment survey, (seasonally adjusted) nonfarm payroll employment increased by a
similar amount (9.8 million jobs, or 7.4 percent) over this period.

7
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increase in the share of workers in alternative work arrangements from 10.7 percent in 2005 to
15.8 percent in 2015 implies that the number of workers employed in alternative arrangement
increased by 8.6 million (57.2 percent), from 15.0 million in February 2005 to 23.6 million in
November 2015. Thus, these figures imply that employment in traditional jobs (standard
employment arrangements) rose by only 0.5 million (0.4 percent) from 125.4 million in February
2005 to 125.8 million in November 2015. Unfortunately, we cannot determine the extent to
which the replacement of traditional jobs with alternative work arrangements occurred before,
during or after the Great Recession, although it is likely that there were tremendous losses of
traditional jobs during the recession.
All four categories of nonstandard work increased from 2005 to 2015. Independent
contractors continue to be the largest group (8.4 percent in 2015), but the share of workers in the
three other categories nearly doubled, from 4.0 percent in 2005 to 7.3 percent in 2015. The
fastest growing category of nonstandard work involves contracted workers. The percentage of
workers who report that they worked for a company that contracted out their services in the
preceding week rose from 1.4 percent in 2005 to 3.1 percent in 2015.11 Because of the concern
previously noted that the RAND sample over represents multiple jobholders, who possibly could
be more likely to report contract work, in the bottom of Table 2 we exclude multiple jobholders.
Even in this restricted sample there was still a notable rise in the percentage of workers who
were contracted out from 1.3 percent in 2005 to 2.0 percent in 2015, suggesting the sharp rise in
contracted out workers is a robust finding.
11

Goldschmidt and Schmieder (2015) document a large rise in domestic outsourcing (“contracting out”) in Germany
as well since the 1990s, with a large growth of contracted out workers being employed by business service firms and
temporary help agencies. Song, et al. (2016) find related evidence for the United States of an increase in worker
sorting across firms by (permanent) wage levels, a pattern that is consistent with a rising reliance on contracting out
of low-wage work by many firms.

8
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IV. Corroborating Evidence from Internal Revenue Service
The rise in alternative work arrangements evident in Table 2, especially the increase in
the share of workers who indicated that they were “working or self-employed as an independent
contractor, an independent consultant, or a freelance worker” from 6.9 percent in 2005 to 8.4
percent in 2015 is a stark contrast to the declining trend in the share of employees who indicate
that they are self-employed based on published CPS data. If self-employment were truly waning,
one would not expect to find a rise in independent contractors, and that trend was even evident
(although more mild) in the 1995 and 2005 CWS as well.
Figure 1 provides some further evidence on this issue by utilizing Internal Revenue Service
(IRS) data on the number of tax returns that were filed containing Schedule C (Form 1040),
which is used to report income (or losses) that individuals earn from operating a business or
practicing a profession as a sole proprietor. In other words, individuals file Schedule C with the
IRS to report income related to self-employment activities. Specifically, Figure 1 reports the
number of Schedule C filers relative to total employment from the CPS each year from 1979
through 2014 as well as the number of unincorporated self-employed individuals according to
the CPS relative to total CPS employment, and the total number of self-employed individuals
according to the CPS relative to total CPS employment since 2000.12 (Incorporated selfemployed individuals should file a corporate income tax form, not Schedule C.) It is clear that
the IRS and CPS data show divergent trends in the number of self-employed individuals.

12

The number of Schedule C filers is from Statistics of Income publication 1304 Table 1.3 available at
https://www.irs.gov/uac/soi-tax-stats-individual-statistical-tables-by-filing-status#_grp1.

9
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Although the proportion of employees who were self-employed was similar in the CPS and IRS
data in 1979, the CPS data show a declining trend while the IRS data show a rising trend.
There also is an upward trend in the number of tax returns that contain 1099-MISC
income relative to total CPS employment, from 11.3 percent in 2000 to 12.5 percent in 2012,
based on our tabulations of data from the U.S. Department of Treasury (2015) and BLS. And
Abraham, et al. (2015) report from tax and CPS data a rise in self-employed non-employers
(individuals with over $1,000 in Schedule C income but not employees) as a percent of
employment from 12 percent in 2000 to 16 percent in 2013.
Understanding the reasons underlying the divergent trends between the IRS and CPS data
on self-employment should be a priority for future research.13 Nevertheless, we interpret the IRS
data as consistent with the upward trend from 1995 to 2015 in the share of workers who reported
themselves as either working or being self-employed as an independent contractor, independent
consultant, or freelancer in the BLS CWS and RPCWS.

V. Characteristics of those in Alternative Work Arrangements
Table 3 reports the characteristics of workers in alternative work arrangements in 1995,
2005, and 2015. Thus, the sample characteristics displayed in Table 3 are limited to employed
respondents classified as a temporary help worker, on-call worker, contract company worker, or
an independent contractor or freelancer in their main job.
13

A possible reconciliation is that the CPS self-employment measure only covers main jobs. Thus, if a growing
share of individuals have self-employment income from secondary jobs or activities but not from main jobs, then
one could see a rise in the share of tax filers reporting Schedule C income and receiving 1099s even if selfemployment in their main jobs is not increasing. But the increase in the share of individuals reporting to be
independent contractors in their main jobs in the BLS CWS and RPCWS does not appear consistent with a decline
in self-employment in main jobs in the standard monthly CPS. Some independent contract work and freelancing in
main jobs does not appear to be reported as self-employment in the standard class of worker questions in the CPS.

10
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The share of workers in alternative work arrangements who also report themselves as
self-employed has declined from roughly 55 percent in 1995 and 2005 to under half (48 percent)
in 2015, reflecting the growth in the share of alternative workers employed by contract firms or
temporary help firms. There also has been a notable rise in the share of workers in alternative
work arrangements for women. Furthermore, the share of alternative workers who are college
graduates, multiple jobholders, or Hispanics have increased.
Construction and professional and business services were the two most prevalent industry
groups among those in alternative work in 1995 and 2005, but the education and health services
industry has surpassed them over the last decade. More than one in five workers in an alternative
work arrangement was working in education or health services in 2015. Together, professional
and business services, education and health, and other services represented half of all of those
engaged in an alternative work arrangement. Although the manufacturing sector has received a
great deal of attention insofar as alternative work arrangements are concerned, it accounts for
only 6.2 percent of all those engaged in alternative work, and just 2.6 percent of workers who are
contracted out.
Workers in alternative work arrangements are spread throughout the occupational
distribution. The largest number of workers in alternative arrangements is found in sales
occupations, although it represents less than 10 percent of all workers in alternative work
arrangements. The occupational mix of alternative workers has become more diffuse since 2005.
And a comparison of the fourth columns of Tables 1 and 3 indicates that alternative workers
work fewer hours, are more likely to be part time, and have lower weekly earnings than workers
in traditional employment relationships.

11

100

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 107 of 142 PageID 490

VI. Incidence of Alternative Work Arrangements
Table 4 reports the percentage of workers in various categories that are employed in
alternative work arrangements in their main job.14 For example, 6.4 percent of those aged 16 to
24 were employed in an alternative work arrangement in 2015, while 14.3 percent of those aged
25-54 and 23.9 percent of those aged 55-74 were employed in an alternative work arrangement.
The 1995 and 2005 CWS also show a positive age gradient in the incidence of alternative work.
Interestingly, the rise in the incidence of alternative work has been sharpest for older workers
(those 55 to 75 years old) and strong for prime age workers (those 25 to 54 years old) as well.
But there was no change in the percentage of workers aged 16-24 who were employed in
alternative work arrangement from 2005 to 2015, despite the nearly 50 percent growth in
incidence across all workers. Thus, the age gradient in alternative work has become steeper.
Tables 4a to 4d provide the corresponding information separately for each category of
alternative work. The likelihood of working for a firm that contracted them out increased among
young workers (see Table 4d), but for the three other categories young people did not register a
meaningful increase in the likelihood of working in an alternative work arrangement.
Table 4 shows a notable rise in the likelihood of working in an alternative work
arrangement for women. From 2005 to 2015, the percentage of women who were employed in
an alternative work arrangement almost doubled, rising from 8.9 percent to 17.0 percent. The
percentage increased by a more modest amount for men, from 12.3 percent to 14.7 percent. As a
consequence, women are now more likely than men to be employed in an alternative work

14

The estimates in Table 4 (and Tables 4a to 4d) for subgroups should be interpreted with some caution because of
the small sample sizes in the RPCWS for many subgroups.
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arrangement. The contrasting trends were particularly stark for the independent contractor
category with a drop in incidence for men and a large rise for women as shown in Table 4(a).
Workers in all educational categories experienced a rise in the likelihood of working in an
alternative work arrangement. Alternative work arrangements were most prevalent in the
construction and professional business services industries in 2005. Although workers in these
industries continue to have a high likelihood of being employed in alternative work
arrangements, the growth of alternative work arrangements has been much greater in previously
lagging sectors including transportation and warehousing, information and communications,
education and health care, agriculture, and public administration. Figure 2 illustrates trends from
1995 to 2015 in the share of workers in alternative work arrangements by key industries.
Occupational groups experiencing particularly large increases in nonstandard work from
2005 to 2015 include computer and mathematical, community and social service, education,
healthcare, legal, protective service, personal care, and transportation jobs.

Is Alternative Work Growing in High- or Low-Wage Sectors?
To assess whether alternative work is growing in higher or lower wage sectors of the
labor market, we used the following regression approach. We first used the 2005 CPS Merged
Outgoing Rotation Groups (MORG) file to estimate a “kitchen sink Mincer regression” of the
form:
Yi = Xib + ei ,
where Yi is individual “i’s” log hourly wage rate, Xi is a vector of predictor variables including
years of education, years of potential experience, potential experience squared, and dummy
variables indicating race, Hispanic ethnicity, sex, industry, and occupation. This regression is
13
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meant for descriptive purposes only, and the 2005 CPS MORG sample was used to estimate the
regression because it is in the middle of the three surveys. With the descriptive regression in
hand, we determined quintile cutoffs based on the distribution of

using the full 2005

MORG file.
We then predicted

for each individual in the 1995 and 2005 CPS CWS and the 2015

RPCWS using the individual’s characteristics Xi and the vector of regression coefficients b
estimated from the 2005 MORG file. We used

to assign individuals to a quintile of the

predicted wage distribution based on the 2005 quintile wage cutoffs, and computed the weighted
probability that an individual in the quintile was employed in an alternative work arrangement.
To carry out this exercise, we found it necessary to make one further adjustment to the
2015 RAND sample weights. In particular, we adjusted the sample weights so that the fractions
of workers and self-employed workers in each predicted quintile matched the fractions in each
predicted quintile from the October 2015 CPS. This reweighting was necessary because the
RPCWS data under-represented the proportion of workers and over-represented the proportion of
self-employed workers that were predicted to be in the lower quintiles, even though the initial
RAND weights did a reasonable job of approximating the distribution of average worker
characteristics as shown in Table 1.
Figure 3 reports the results of this exercise. To make the patterns easier to detect, in
addition to showing the percentage of workers in each predicted wage quintile who are employed
in an alternative work arrangement, the figure also shows the OLS regression line through the
five percentages each year. It is clear from Figure 3 that the incidence of alternative work is
greater among workers who are predicted to have higher wages. The rise in the incidence of
14
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alternative work arrangements from 1995 to 2015 is similar across the predicted wage
distribution as indicated by the almost parallel upward shifts in the regression lines from 1995 to
2005 to 2015.
Figures 3(a) through 3(d) present the corresponding graphs for each category of
alternative work arrangements, showing the percent of independent contractors, on-call workers,
temporary help agency workers, and contracted-out workers by predicted wage quintile,
respectively. Three patterns are notable. First, the upward sloping relationships found in Figure
3 are primarily due to independent contractors (including independent consultants and
freelancers). Second, and not surprisingly, the likelihood that workers are employed in
temporary help agency jobs and on-call jobs is higher in the lower predicted-wage quintiles than
in the higher predicted-wage quintiles. Third, there was a notable rise in the likelihood of
workers being contracted out to other firms for those in the highest predicted-wage quintiles,
rendering a sharply upward sloping pattern by 2015. Thus, in 2015, workers with attributes and
jobs that are associated with higher wages are more likely to have their services contracted out
than are those with attributes and jobs that are associated with lower wages. Indeed, the lowest
predicted quintile-wage group did not experience a rise in contract work.

VII. Online and Offline Intermediated Work
A major goal when we designed our questionnaire was to provide the first nationallyrepresentative survey-based estimates of the percent of workers working in what has been
variously called “the gig economy,” the “sharing economy,” the “online platform economy,” or
the “on-demand economy.” Our approach was to first ask workers: “On either your main job or
a secondary job, do you do direct selling to customers?” We then followed up by asking about
15

104

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 111 of 142 PageID 494

the nature of their direct selling activities. A total of 19.4 percent of U.S. employees responded
that they were engaged in direct selling to customers on their job. The direct selling of goods or
services to customers is widespread among U.S. workers, and it goes far beyond retail sales
clerks.
Of those who engaged in direct selling, however, only 7 percent answered that they
worked with an intermediary, such as Avon or Uber, in their direct selling activity. Among those
workers who said they worked with an intermediary, about one-third said that the intermediary is
online, such as Uber or TaskRabbit, and two-thirds reported that the intermediary is offline.
Thus, only about 0.5 percent of all workers identify customers through an online intermediary.
This figure, which requires many caveats (such as the ambiguity of the term “direct selling” and
the small sample size) is nonetheless remarkably close to Harris and Krueger’s (2015) estimate
of 0.4 percent of the workforce based on the frequency of Google searches for terms related to
online intermediaries and to Farrell and Greig’s (2016a) estimate of 0.6 percent of the workingage population (or approximately 0.4 percent of the workforce) based on the frequency of bank
deposits from online work platforms.

VIII. Wages and Hours
We can compare earnings and work hours of workers in alternative work arrangements
and those in traditional employment.15 The 2005 CWS collected earnings information from
workers in contingent and alternative work arrangements in rotation groups 1-3 and 5-7, and

15

See Goldschmidt and Schmieder (2015) and Dube and Kaplan (2010) for longitudinal evidence on the
(approximately 10 percent) wage decline that security guards and janitors incur when they transition from direct
employees to employees of business services firms in Germany and the United States, respectively.
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earnings of all employees in rotation groups 4 and 8.16 Although we cannot distinguish between
workers in alternative and traditional employment arrangements in rotation groups 4 and 8,
because workers in alternative employment arrangements comprised only 10 percent of all
workers at that time, the vast majority of employees were in a traditional employment
relationship. Thus, by assigning all employees in rotation groups 4 and 8 to the category of
traditional employment and comparing them to workers identified in an alternative work
arrangement in the other rotation groups, we only attenuate differences in earnings or hours by a
small amount (approximately 10 percent).17
Another limitation of the CPS is that earnings are only available for the main job. For the
RPCWS data, however, we collected separate information on earnings in the main job and all
other jobs combined.
Table 5 presents wage regressions where the dependent variable is the natural logarithm
of hourly earnings on the main job.18 The first column reports results for a regression with the
2005 CWS data that only includes four dummy variables indicating each of the four categories of
alternative work arrangements; the base group is all employees. The second column contains a
standard Mincer wage regression (with controls for education, experience, race/ethnicity, and
sex) augmented to include the alternative work arrangement dummies. The third column
contains the augmented Mincer regression with the addition of 22 occupation dummy variables.
16

Earnings information was not collected for workers in a traditional employment relationship in rotation groups 1-3
and 5-7; and information on alternative work arrangements was not collected for workers in rotation groups 4 and 8.
We exclude contingent workers who are not in alternative work arrangements in rotation groups 1-3 and 5-7.

17

If θ is the proportion of workers in an alternative employment arrangement, the difference in mean earnings
between workers in an alternative work arrangement and all workers will be (1-θ) times the difference in mean
earnings between workers in an alternative work arrangement and workers in a traditional employment arrangement.

18

Hourly earnings were derived as weekly earnings (censored below $50 per week) divided by actual hours worked
on the main job, and are censored below $1 per hour and above $1,000 per hour.

17
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Columns 4-6 present the corresponding regressions with the 2015 RPCWS data (although the
base group consists exclusively of those in a traditional employment relationship).
Before conditioning on covariates, the 2005 and 2015 results are similar: freelancers and
contract workers are paid more per hour than traditional employees, while temporary help and
on-call workers are paid less. (We discount the positive but quite imprecise estimate for on-call
workers in the RPCWS.) When we control for personal characteristics and occupation in the
2005 CWS, the penalty associated with working for a temporary help agency shrinks but remains
significant and the other differentials all become small and statistically insignificant. In the
RPCWS, the estimates are less precise, but independent contractors continue to earn a positive
hourly wage premium even after conditioning on personal characteristics and occupation. A
positive hourly wage premium for independent contractors could partially reflect a compensating
differential for lower benefits and the need to pay self-employment taxes. But, given the
imprecision of the estimates, we recommend caution in interpreting the estimated coefficients
using the RPCWS.
Table 6 contains analogous regression results for the log of weekly earnings, and the
pattern of results is clearer after conditioning on covariates. In the CWS, all of the categories of
alternative work exhibit a large negative weekly wage differential relative to all employees
except workers provided through a contract company, and in the RPCWS, all of the alternative
work categories, including contract workers, are paid less per week than workers in a traditional
employment relationship conditional on the listed personal characteristics and occupation
dummies. Independent contractors, for example, earn 33 log points less per week than
employees with similar characteristics, even though they earn 16 log points more per hour.
Appendix Table A presents regressions for the log of hourly and weekly wages combining
18
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earnings and hours on the main job and any secondary jobs for the RPCWS sample, with similar
results to those for the main job shown in Tables 5 and 6. Obviously, the contrast between the
hourly and weekly wage differentials in the main job for alternative vs. traditional workers
(mechanically) reflects lower weekly hours in the main job for those in alternative work
arrangements, which we turn to next.
Table 7 reports regressions where the dependent variable is the log of hours worked on
all jobs. The results show a consistent pattern with workers in alternative work arrangements
working considerably fewer hours per week than traditional employees.19 The gap in average
work hours is largest for on-call workers and smallest for contract workers, although it appears to
be a ubiquitous feature of working in an alternative employment arrangement.
An important question to address is whether work hours are typically lower for workers
in alternative work arrangements by choice, or because these workers often face “hours
constraints” that limit their work hours. We can provide some purchase into this question by
comparing the frequency with which workers in alternative work arrangements and traditional
jobs report that they are working involuntarily part-time. We did not ask about part-time for
economic reasons in the RPCWS, but the information is available from the 2005 CWS. Workers
are classified as part-time for an economic reason if they worked less than 35 hours in the survey
week in all jobs combined and cited a reason such as slack work or unfavorable business
conditions, inability to find full-time work, or seasonal declines in demand as the reason for their
part-time hours. Workers in alternative work arrangements are more than twice as likely as other
workers to be classified as part-time for economic reasons (7.6 percent versus 3.3 percent). On19

The lower weekly hours for alternative workers shown in Table 7 is quite similar when limiting the analysis to the
main job, as can be seen by taking the differences between the coefficients on alternative work category indicators
for log weekly wages in Table 6 and the corresponding coefficients for log hourly wages in Table 5.

19
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call and temporary help agency workers were the most likely to be classified as part-time for
economic reasons (13.2 percent and 12.6 percent, respectively), while independent contractors
and contracted-out workers were less likely to be so classified (6.0 percent and 6.5 percent,
respectively), but all four alternative groups were more likely to be classified as part-time for
economic reasons than were traditional employees.

IX. Worker Satisfaction with Work Arrangements
The CWS asked workers who identified themselves as paid by a temporary help agency,
on a temporary job, on-call workers, and independent contractors whether they would prefer a
traditional employment arrangement over their current arrangement. The specific questions were
tailored to the particular work arrangement. Temporary help agency employees were asked,
“Would you prefer a job with a different type of employer?” All workers who reported that they
were on a temporary job – including those employed by a temporary help agency – were asked,
“Would you prefer to have a job that is permanent rather than temporary?”20 On-call workers
were asked, “Would you prefer a job where you worked regularly scheduled hours?” And
workers who were self-employed as an independent contractor or freelancer were asked, “Would
you prefer to work for someone else rather than being an independent contractor?” (Workers
who were contracted out to provide services to another company were not asked whether they
would prefer to work directly for that other company.) The response set in each case was “no,”
“yes,” “don’t know,” “refused,” and “depends”.

20

A temporary job was defined as a job that “lasts only for a limited time or until the completion of a project.” Not
surprisingly, a large majority of temporary help agency employees reported that they were on a temporary job.

20

109

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 116 of 142 PageID 499

We asked a similar, though not identical, set of questions in the RPCWS. Temporary
help agency workers on temporary jobs and on-call workers were asked the identical questions as
in the CWS. Workers who were self-employed as an independent contractor or a freelancer were
asked, “Would you prefer to work for someone else rather than being self-employed, an
independent contractor or a freelance worker?” The response set was either “yes” or “no.”
Table 8 provides a comparison of the 1995 and 2005 CWS and 2015 RPCWS data of
workers’ preferences concerning their work arrangement. We restricted both samples to workers
who worked in the survey reference week. (We were able to exactly replicate the published
CWS results without this restriction.) Because the questions and response set were close but not
identical, and the sample sizes for the RPCWS were small, the results should be taken as
suggestive.21 This caveat aside, the general pattern found in the earlier 1995 and 2005 CWS
seems to hold. A large majority of temporary help agency employees on temporary jobs would
prefer a permanent job and almost half of on-call workers would prefer a job with regularly
scheduled hours.
The 1995 and 2005 CWS found that more than 80 percent of independent contractors and
freelancers preferred their work arrangement to working for someone else, and a similar
proportion responded likewise in the 2015 RPCWS.22 It is possible that the CWS question
prompts independent contractors and freelancers to reflect on the advantages of being their own
boss, which elicits a favorable response, rather than the disadvantages of working fewer hours

21

The sample sizes for the 2015 RPCWS are 18 temporary help employees on temporary jobs, 57 on-call workers,
and 209 independent contractors and freelancers.

22

Recall that allowable responses were broader in the CWS (including refused and “it depends”). If we look at the
percent of independent contractors who said they would prefer to work for someone else, the figures were 9.8
percent in 1995, 8.8 percent in 2005 and 16.3 percent in 2015.

21

110

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 117 of 142 PageID 500

than workers in traditional employment relationships, which would elicit a less positive response.
The results in Table 8 suggest substantial stability over time in workers’ stated preferences
regarding their work arrangements, despite the significant growth in the share of workers in
alternative work arrangements over the last decade. More than 80 percent of independent
contractors and freelancers continue to indicate they prefer such an arrangement to being an
employee.23 In contrast, the vast majority of those employed by temporary help agencies on
temporary jobs would prefer a permanent job, and almost half of on-call workers would rather
have regularly scheduled hours. Thus, it appears that many workers who become independent
contractors and freelancers are sorting into those work relationships based, in part, on their
preference for being their own boss, while many (and possibly most) workers in on-call and
temporary help jobs have a preference for more steady employment with regular hours.

X. Conclusion
Many possible factors could have contributed to the large increase in the incidence of
alternative work arrangements for American workers from 2005 to 2015 that we have
documented in this paper. Worker, or supply-side, factors include shifts in workforce
composition to groups with a greater preference for alternative work arrangements or increased
desire for workplace flexibility. Firm, or demand-side, factors include potential growing
efficiency gains to contracting out as well as increased rent shifting incentives. Although a fuller
evaluation will have to await further research, we provide an initial evaluation of some leading
explanations.
23

A higher share of independent contractors and freelancers whose characteristics place them in the highest
predicted wage quintiles preferred their arrangements over traditional employment, but upwards of 70 percent of
those predicted to be in the bottom two quintiles still expressed a preference for their arrangement over employment.

22

111

Case 4:19-cv-00800-O Document 24-2 Filed 02/19/20

Page 118 of 142 PageID 501

The first explanation is that alternative work is more common among older workers and more
highly educated workers, and the workforce has become older and more educated over time. A
shift-share analysis, however, indicates that shifts in the age and education distribution of the
workforce account for only about 10 percent of the increase in the percentage of workers
employed in alternative work arrangements from 2005 to 2015.24 Other supply-side factors, such
as a possible increase in demand for flexible work hours (perhaps supported by the increased
availability of health insurance as a result of the Affordable Care Act) and increased concerns
about work-life balance may also have contributed (Mas and Pallais 2016). It is unlikely that
supply-side factors account for the lion’s share of the rise in alternative work arrangements since
the rise in employees who are hired out to other firms through contract firms or temporary help
agencies accounts for roughly half of the overall rise in the share of employment in alternative
work arrangements in the last decade.
Second, technological changes that lead to enhanced monitoring, standardize job tasks,
and make information on worker reputation more widely available may be leading to greater
disintermediation of job tasks. Coase’s (1937) classic explanation for the boundary of firms
rested on the minimization of transaction costs within firm-employee relationships.
Technological changes may be reducing the transaction costs associated with contracting out job
tasks, however, and thus supporting the disintermediation of work. Furthermore, improvements
in information technology and thicker markets for contractors increasingly mean large

24

Specifically, we divided the sample into 30 age-by-education cells. If we assign the fraction of workers in each
cell that was employed in an alternative work arrangement in 2005 based on the BLS CWS and allow the share of
workers in each cell to change according to the observed changes between the 2005 CPS and 2015 CPS, we predict
that the overall share in workers employed in alternative work arrangements would have risen by 0.5 percentage
point, compared with the 5.1 percentage point increase that was actually observed. We reach a similar conclusion
using the 2015 age-by-education distribution from the RPCWS.
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organizations may reap efficiency gains and cost savings from hiring specialized contractors for
non-core activities (such as janitorial services, food services, information technology,
accounting, and legal services) rather than managing such activities in-house.
Third, fairness norms and morale considerations often motivate firms to share rents with
their employees and create wage compression pressures within firm boundaries. And fairness
considerations seem to apply much more to traditional incumbent employees than to new hires or
contractors (Kahneman, Knetsch, and Thaler 1986). Market and other forces leading to rising
educational wage differentials and rising wage inequality increase the costs to firms of wage
compression and of sharing rents with low-wage workers. Thus, rising wage inequality itself
may have increased incentives to contract out low-wage workers and to concentrate high- and
low-wage workers into different organizations. Abraham and Taylor (1996) argue that
contracting out is often sought because firms seek to restrict the pool of workers with whom
rents are shared, as well as to reduce the volatility of core employment. A rise in inter-firm
variability in profitability is thus consistent with a greater desire for contracting out to reduce
rent sharing (although increased contracting out could also have contributed to the rise in interfirm variability in profits). Growing product market volatility can increase contracting out since
layoffs of incumbent traditional employees who typically have an implicit promise of a longterm relationship appear to be costlier to a firm’s reputation as an employer than are changes in
the use of contractors (Halonen-Akatwijuka and Hart 2016).
Relatedly, Weil (2014) argues that competitive pressures have increased firm demands
for “flexibility” and are causing a “fissuring” of the workplace, with workers increasingly being
misclassified as contract employees and work being redefined to make greater use of contract
workers and independent contractors. Furthermore, Song, et al. (2016) find a rising correlation
24
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of firm wage premiums with worker skills and worker wage fixed effects (the permanent wage
component that persists across employers). These patterns suggest that high-rent firms are
increasingly contracting out standardized and lower-wage work and restricting rent sharing to a
smaller core of highly compensated workers.
Finally, it is plausible that the dislocation caused by the Great Recession in 2007-2009
may have caused many workers to seek alternative work arrangements when traditional
employment was not available. To the extent this is the case then one might expect a return to a
lower percentage of workers employed in alternative work arrangements over time, as the effects
of the recession continue to fade.
Regardless of the explanation for the growth in alternative work, our findings indicate
that workers in alternative work arrangements earn considerably less per week than do regular
employees with similar characteristics and in similar occupations. The earnings gap derives
more from the fact that workers in alternative work arrangements work fewer hours per week
than from the gap in hourly earnings (with the possible exception of employees of temporary
help agencies). A larger share of alternative workers are involuntary part-time workers
compared with employees in traditional jobs, suggesting that many workers in alternative work
arrangements may be “hours constrained.” Not surprisingly in view of these findings, the
majority of temporary help agency workers and a near majority of on-call workers would prefer
permanent employment with regularly scheduled hours to their current employment
arrangements. A majority of workers who are independent contractors or freelancers, however,
apparently value the flexibility and independence that comes with being their own boss and
report that they would prefer to work for themselves rather than for someone else.

25
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Table 1
Characteristics of Employed Workers
CPS
RAND Oct/Nov-2015
CPS
RAND Oct/Nov-2015
(Percent of Employed Who Worked in Survey Week)
Oct-2015 Unweighted Weighted Alt. Weight (Percent of Employed Who Worked in Survey Week)
Oct-2015 Unweighted Weighted Alt. Weight
Self-Employment
9.6
13.3
11.6
9.6
Occupation:
Median Age (Years)
46.0
50.0
41.0
41.0
Management
11.4
13.3
12.6
12.6
Mean Age (Years)
46.1
48.3
42.6
42.5
Business and Financial Operations
4.8
7.9
7.9
7.9
Female
46.8
55.5
47.1
47.1
Computer and Mathematical
2.8
3.4
3.1
3.1
Race/Ethnicity:
Architecture and Engineering
2.1
2.1
2.0
2.1
White
79.1
80.6
76.1
75.9
Life, Physical, and Social Science
1.0
1.5
1.4
1.4
African-American
11.8
8.7
10.1
10.3
Community and Social Service
1.7
4.3
2.9
2.9
Hispanic
16.6
15.5
19.7
19.8
Legal
1.2
1.8
1.4
1.4
Education, Training, and Library
6.0
8.8
6.6
6.7
Educational Attainment:
Bachelor's Degree or Higher
36.3
48.5
35.4
35.5
Arts, Design, Entertainment, Sports, and Media
2.0
3.3
2.7
2.6
Some College or Associate's Degree
28.9
37.2
30.1
30.1
Healthcare Practitioners and Technical
6.1
6.0
5.9
6.0
High School Graduate
26.6
12.0
28.3
28.3
Healthcare Support
2.3
3.9
3.9
3.9
Less Than High School Diploma
8.3
2.3
6.2
6.1
Protective Service
2.1
1.9
2.8
2.8
Multiple Jobholder
5.2
14.3
13.2
13.1
Food Preparation and Serving Related
5.5
3.0
4.5
4.5
In Labor Force (Percent of Population)
62.7
62.8
67.5
67.5
Building and Grounds Cleaning and Maintenance
3.9
1.9
2.7
2.7
Part-Time Employment (< 35 Actual Hours)
25.2
26.2
24.2
23.5
Personal Care and Service
3.5
3.2
2.8
2.6
Part-Time Employment: First Job (< 35 Actual Hours)
26.4
29.0
27.0
26.2
Sales and Related
10.2
8.5
8.4
8.3
Industry:
Office and Administrative Support
12.0
13.2
11.7
11.8
Agriculture, Forestry, Fishing, and Hunting
1.5
1.0
1.6
1.5
Farming, Fishing, and Forestry
0.7
0.5
0.6
0.5
Mining
0.6
0.6
0.5
0.5
Construction and Extraction
5.2
1.5
2.8
2.6
Utilities
0.9
0.5
0.9
0.9
Installation, Maintenance, and Repair
3.5
1.8
2.8
2.8
Construction
6.6
3.1
4.1
3.9
Production
5.7
4.1
5.0
5.1
Manufacturing
10.6
7.3
8.6
8.8
Transportation and Material Moving
6.3
3.9
5.4
5.5
Wholesale Trade
2.4
2.6
2.2
2.2
Median Actual Hours Worked: Total
40.0
40.0
40.0
40.0
Retail Trade
11.0
8.7
9.6
9.6
First Job
40.0
40.0
40.0
40.0
Transportation and Warehousing
4.4
3.8
5.4
5.4
Second Job
10.0
10.0
10.0
10.0
Information
2.0
3.3
3.6
3.7
Mean Actual Hours Worked: Total
38.8
38.5
39.4
39.6
Financial Activities
6.7
9.2
9.2
9.2
First Job
38.1
36.7
37.5
37.8
Professional and Business Services
11.9
14.5
13.4
13.2
Second Job
13.3
12.9
14.0
14.1
Education and Health Services
22.7
26.0
22.4
22.5
Median Weekly Earnings: First Job ($)
700.0
875.0
875.0
875.0
Leisure and Hospitality
9.1
5.4
6.0
6.0
Mean Weekly Earnings: First Job ($)
895.4
1014.8
1016.7
1019.6
Other Services (Excluding Public Administration)
5.0
5.2
4.8
4.7
Public Administration
4.7
8.7
7.7
7.8
Number of Observations
58,629
2,194
2,194
2,194
Note: October 2015 Current Population Survey data are weighted using final weights except for weekly earnings, which are weighted using outgoing rotation group weights. 2015 RPCWS data are weighted using (1) weights developed
by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: October 2015 Current Population Survey; 2015 RPCWS.
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CPS
Feb-2005
10.7
6.9
1.7
0.9
1.4

RAND Oct/Nov-2015
Weighted Alt. Weight
17.2
15.8
9.6
8.4
2.8
2.6
1.6
1.6
3.3
3.1

29

Workers Provided by Contract Firms (Single Jobholders)
1.2
1.3
2.1
2.0
Number of Observations
55,453
42,802
2,194
2,194
Note: Workers provided by contract firms can be assigned to more than one customer and do not have to work at the customer's
worksite. 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1)
weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.

Table 2
Alternative Work Arrangements
CPS
(Percent of Employed Who Also Worked During Survey Week)
Feb-1995
Alternative Work Arrangements
10.0
Independent Contractors
6.3
On-Call Workers
1.6
Temporary Help Agency Workers
1.0
Workers Provided by Contract Firms
1.3
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Table 3
Characteristics of Workers in Alternative Work Arrangements
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent)
Feb-1995
Feb-2005
Weighted Alt. Weight
Self-Employment
53.9
55.8
53.0
47.5
Occupation:
Median Age (Years)
40.0
44.0
47.0
45.0
Management
12.0
11.1
8.8
8.6
Mean Age (Years)
41.4
44.0
46.8
46.5
Business and Financial Operations
3.5
5.2
7.4
7.3
Female
37.0
38.6
50.3
50.8
Computer and Mathematical
2.2
2.7
4.1
4.2
Race/Ethnicity:
Architecture and Engineering
1.6
2.0
1.3
1.3
White
88.3
86.0
80.0
79.2
Life, Physical, and Social Science
1.6
1.1
0.8
0.9
African-American
8.0
8.1
8.8
9.3
Community and Social Service
0.4
0.7
3.9
4.3
Hispanic
7.3
11.9
19.3
19.6
Legal
1.4
1.2
1.7
1.7
Educational Attainment:
Education, Training, and Library
4.2
4.4
7.8
8.1
Bachelor's Degree or Higher
29.9
32.3
37.7
38.4
Arts, Design, Entertainment, Sports, and Media
4.8
5.6
6.4
6.2
Some College or Associate's Degree
29.0
29.7
30.6
30.1
Healthcare Practitioners and Technical
3.7
3.8
4.7
4.8
High School Graduate
29.5
27.1
25.6
25.4
Healthcare Support
1.6
2.2
4.3
4.4
Less Than High School Diploma
11.6
10.8
6.1
6.0
Protective Service
1.6
1.5
2.5
2.8
Multiple Jobholder
8.0
7.4
32.0
33.0
Food Preparation and Serving Related
1.3
1.4
3.1
3.3
Part-Time Employment (< 35 Actual Hours)
38.0
35.2
47.7
46.2
Building and Grounds Cleaning and Maintenance
4.9
5.2
2.6
2.6
Part-Time Employment: First Job (< 35 Actual Hours)
40.0
36.9
53.9
52.4
Personal Care and Service
4.8
6.1
7.5
7.0
Industry:
Sales and Related
13.8
12.4
9.6
9.4
Agriculture, Forestry, Fishing, and Hunting
2.2
1.5
4.4
4.1
Office and Administrative Support
7.2
5.9
5.2
5.4
Mining
0.5
0.3
0.5
0.5
Farming, Fishing, and Forestry
1.1
0.6
2.1
1.9
Utilities
0.2
0.5
0.3
0.4
Construction and Extraction
13.0
13.7
4.4
4.1
Construction
16.9
18.0
7.0
6.7
Installation, Maintenance, and Repair
3.3
3.8
2.3
2.2
Manufacturing
5.1
4.7
5.9
6.2
Production
5.1
3.4
3.3
3.3
Wholesale Trade
2.7
2.3
0.6
0.7
Transportation and Material Moving
6.8
5.9
6.1
6.3
Retail Trade
7.1
7.1
6.3
6.4
Median Actual Hours Worked: Total
40.0
40.0
35.0
36.0
Transportation and Warehousing
4.3
4.3
5.4
5.4
First Job
40.0
40.0
32.0
32.0
Information
3.1
2.1
3.6
3.8
Second Job
10.0
12.0
8.0
8.0
Financial Activities
7.4
7.8
6.4
6.2
Mean Actual Hours Worked: Total
37.3
37.5
33.3
33.9
Professional and Business Services
25.1
23.4
20.7
20.6
First Job
36.0
36.3
29.3
29.6
Education and Health Services
12.2
13.9
21.9
22.3
Second Job
13.6
13.9
12.6
13.0
Leisure and Hospitality
2.9
5.1
4.7
4.6
Median Weekly Earnings: First Job ($)
361.0
500.0
625.0
625.0
Other Services (Excluding Public Administration)
9.4
7.7
7.4
7.1
Mean Weekly Earnings: First Job ($)
508.0
729.8
869.3
874.4
Public Administration
0.9
1.2
4.7
5.0
Number of Observations
5,584
4,675
450
450
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Table 4
Probability of Employed Workers Who Worked During Survey Week Also Being in Alternative Work Arrangements
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight
Age:
Occupation:
16-24 Years Old
6.7
7.1
6.8
6.4
Management
10.7
11.9
12.1
10.7
25-54 Years Old
10.0
10.4
15.4
14.3
Business and Financial Operations
9.2
13.2
16.1
14.5
55-75 Years Old
14.1
15.1
26.4
23.9
Computer and Mathematical
14.9
11.7
22.8
21.6
Gender:
Architecture and Engineering
7.2
11.0
10.8
9.9
Male
11.7
12.3
16.2
14.7
Life, Physical, and Social Science
11.6
11.7
10.8
9.8
Female
8.1
8.9
18.4
17.0
Community and Social Service
3.2
4.7
23.5
23.0
Race/Ethnicity:
Legal
15.0
11.2
20.8
19.2
White
10.4
11.2
18.1
16.5
Education, Training, and Library
7.2
7.6
20.4
19.3
African-American
7.5
8.2
14.9
14.2
Arts, Design, Entertainment, Sports, and Media
28.8
31.2
40.2
37.1
Hispanic
8.5
9.8
16.9
15.7
Healthcare Practitioners and Technical
8.7
8.5
13.7
12.6
Educational Attainment:
Healthcare Support
8.6
10.9
19.0
17.9
Bachelor's Degree or Higher
11.4
11.5
18.3
17.1
Protective Service
9.1
7.5
15.5
15.5
Some College or Associate's Degree
9.8
10.9
17.5
15.8
Food Preparation and Serving Related
2.8
3.0
12.1
11.3
High School Graduate
9.3
9.9
15.6
14.2
Building and Grounds Cleaning and Maintenance
15.0
17.2
16.7
15.2
Less Than High School Diploma
9.5
10.5
16.8
15.5
Personal Care and Service
22.6
22.5
46.1
42.1
Industry:
Sales and Related
11.6
11.3
19.7
17.9
Agriculture, Forestry, Fishing, and Hunting
12.4
14.4
47.5
42.9
Office and Administrative Support
5.1
4.5
7.6
7.2
Mining
8.1
8.1
15.9
15.1
Farming, Fishing, and Forestry
14.7
11.1
64.2
59.0
Utilities
2.3
5.7
6.5
6.5
Construction and Extraction
26.9
24.8
27.2
24.4
Construction
30.5
26.7
29.8
27.2
Installation, Maintenance, and Repair
9.1
10.7
13.9
12.4
Manufacturing
3.4
4.3
11.8
11.1
Production
5.4
5.4
11.3
10.1
Wholesale Trade
7.1
7.8
5.1
4.7
Transportation and Material Moving
9.4
10.0
19.2
18.2
Retail Trade
6.1
6.3
11.3
10.6
Transportation and Warehousing
10.8
10.8
17.5
15.8
Information
8.5
9.6
16.9
16.2
Financial Activities
10.9
11.2
12.0
10.7
Professional and Business Services
28.0
25.1
26.6
24.7
Education and Health Services
6.2
7.0
16.9
15.7
Leisure and Hospitality
4.1
6.8
13.5
12.1
Other Services (Excluding Public Administration)
18.7
17.4
26.8
23.8
Public Administration
1.9
2.5
10.5
10.1
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Table 4(a)
Probability of Employed Workers Who Worked During Survey Week Also Being an Independent Contractor
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight
Age:
Occupation:
16-24 Years Old
1.7
2.2
2.6
2.1
Management
9.7
10.5
7.7
6.6
25-54 Years Old
6.6
6.8
7.7
6.8
Business and Financial Operations
6.7
9.6
7.9
6.8
55-75 Years Old
10.5
11.3
17.9
15.8
Computer and Mathematical
5.7
5.1
7.7
7.1
Gender:
Architecture and Engineering
3.5
5.8
7.9
7.0
Male
7.9
8.5
9.2
8.0
Life, Physical, and Social Science
7.1
8.6
5.9
5.0
Female
4.5
5.2
10.0
8.8
Community and Social Service
1.6
2.1
13.2
12.6
Race/Ethnicity:
Legal
14.5
10.4
14.0
12.2
White
6.8
7.4
10.7
9.4
Education, Training, and Library
2.3
2.5
9.1
8.2
African-American
3.0
3.7
4.5
4.1
Arts, Design, Entertainment, Sports, and Media
24.2
26.0
27.2
24.7
Hispanic
4.0
4.9
8.1
7.2
Healthcare Practitioners and Technical
4.0
4.1
7.6
6.6
Educational Attainment:
Healthcare Support
1.9
3.7
12.8
11.8
Bachelor's Degree or Higher
8.3
8.2
10.1
9.0
Protective Service
0.4
0.9
3.4
3.4
Some College or Associate's Degree
5.8
6.9
9.3
8.0
Food Preparation and Serving Related
0.4
0.4
8.6
7.8
High School Graduate
5.6
6.4
9.9
8.7
Building and Grounds Cleaning and Maintenance
9.7
10.0
9.7
8.0
Less Than High School Diploma
5.2
4.9
6.6
5.5
Personal Care and Service
19.4
18.7
37.3
33.6
Industry:
Sales and Related
10.2
10.2
12.5
11.1
Agriculture, Forestry, Fishing, and Hunting
9.7
13.5
36.4
32.4
Office and Administrative Support
1.5
1.5
3.1
2.7
Mining
2.4
1.7
5.2
4.2
Farming, Fishing, and Forestry
7.6
7.4
61.0
56.1
Utilities
1.0
0.1
0.0
0.0
Construction and Extraction
18.4
17.3
10.3
8.8
Construction
23.0
20.5
17.6
16.2
Installation, Maintenance, and Repair
6.2
6.8
9.7
8.9
Manufacturing
1.3
1.8
6.1
5.5
Production
2.2
2.3
6.7
5.8
Wholesale Trade
5.5
4.4
1.2
1.2
Transportation and Material Moving
3.6
4.2
3.3
2.9
Retail Trade
4.8
5.0
6.6
6.0
Transportation and Warehousing
6.0
6.0
3.1
2.7
Information
5.7
6.3
9.9
9.1
Financial Activities
9.4
9.7
9.0
7.7
Professional and Business Services
15.5
14.9
15.3
13.6
Education and Health Services
2.5
3.0
9.3
8.2
Leisure and Hospitality
1.8
3.9
7.6
6.6
Other Services (Excluding Public Administration)
15.4
15.1
18.8
16.1
Public Administration
0.3
0.3
2.8
2.4
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Table 4(b)
Probability of Employed Workers Who Worked During Survey Week Also Being an On-Call Worker
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight
Age:
Occupation:
16-24 Years Old
2.0
2.5
0.0
0.0
Management
0.3
0.7
1.6
1.4
25-54 Years Old
1.4
1.5
2.7
2.6
Business and Financial Operations
0.4
0.7
1.6
1.3
55-75 Years Old
2.2
1.9
3.6
3.3
Computer and Mathematical
0.2
0.8
4.1
3.6
Gender:
Architecture and Engineering
0.4
0.8
0.0
0.0
Male
1.4
1.6
3.0
2.8
Life, Physical, and Social Science
0.1
0.3
0.0
0.0
Female
1.7
1.8
2.5
2.5
Community and Social Service
1.4
1.5
0.4
0.4
Race/Ethnicity:
Legal
0.3
0.0
1.3
1.1
White
1.5
1.8
2.5
2.4
Education, Training, and Library
4.3
4.5
7.7
7.7
African-American
1.5
1.4
4.0
3.7
Arts, Design, Entertainment, Sports, and Media
1.7
2.7
3.9
3.3
Hispanic
1.7
2.2
4.0
3.7
Healthcare Practitioners and Technical
2.0
2.6
1.3
1.1
Educational Attainment:
Healthcare Support
3.5
3.1
2.0
2.0
Bachelor's Degree or Higher
1.1
1.4
1.9
1.8
Protective Service
2.3
2.8
3.3
3.3
Some College or Associate's Degree
1.6
1.7
2.5
2.3
Food Preparation and Serving Related
1.9
1.8
0.9
0.9
High School Graduate
1.6
1.7
3.3
3.2
Building and Grounds Cleaning and Maintenance
1.8
3.3
4.5
4.6
Less Than High School Diploma
2.0
2.7
6.4
6.1
Personal Care and Service
2.4
1.5
3.3
3.6
Industry:
Sales and Related
0.8
0.7
4.2
3.9
Agriculture, Forestry, Fishing, and Hunting
2.3
1.0
9.7
9.0
Office and Administrative Support
1.0
1.0
0.0
0.0
Mining
1.6
4.4
0.0
0.0
Farming, Fishing, and Forestry
6.2
1.8
0.0
0.0
Utilities
1.1
3.5
0.0
0.0
Construction and Extraction
4.6
3.6
8.0
7.3
Construction
3.9
2.9
4.1
3.6
Installation, Maintenance, and Repair
1.1
1.7
0.0
0.0
Manufacturing
0.5
0.6
1.3
1.1
Production
0.6
0.7
1.0
1.0
Wholesale Trade
0.9
1.1
1.4
1.2
Transportation and Material Moving
2.9
2.9
9.8
9.8
Retail Trade
0.9
0.8
2.2
2.3
Transportation and Warehousing
2.8
2.9
12.1
11.3
Information
1.1
1.3
0.7
0.7
Financial Activities
0.5
0.8
0.9
0.8
Professional and Business Services
1.2
1.4
2.0
2.0
Education and Health Services
2.5
2.8
2.4
2.4
Leisure and Hospitality
1.8
2.2
2.6
2.3
Other Services (Excluding Public Administration)
2.2
1.4
3.6
3.6
Public Administration
0.9
1.4
2.5
2.5
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Table 4(c)
Probability of Employed Workers Who Worked During Survey Week Also Being a Temporary Help Agency Worker
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight
Age:
Occupation:
16-24 Years Old
1.6
1.3
1.7
1.7
Management
0.2
0.1
0.0
0.0
25-54 Years Old
0.9
0.8
1.7
1.6
Business and Financial Operations
1.3
1.1
1.6
1.6
55-75 Years Old
0.6
0.7
1.6
1.7
Computer and Mathematical
1.8
1.2
1.9
2.0
Gender:
Architecture and Engineering
1.2
0.8
0.0
0.0
Male
0.8
0.8
1.3
1.3
Life, Physical, and Social Science
1.0
0.8
2.0
2.0
Female
1.1
1.0
2.0
2.0
Community and Social Service
0.0
0.2
0.5
0.5
Race/Ethnicity:
Legal
0.0
0.2
2.8
3.0
White
0.8
0.7
1.3
1.3
Education, Training, and Library
0.2
0.2
0.0
0.0
African-American
1.8
1.8
3.9
3.9
Arts, Design, Entertainment, Sports, and Media
0.9
0.5
3.3
3.5
Hispanic
1.3
1.4
2.4
2.3
Healthcare Practitioners and Technical
0.7
0.6
1.9
1.9
Educational Attainment:
Healthcare Support
1.5
2.1
2.8
2.8
Bachelor's Degree or Higher
0.7
0.6
1.1
1.1
Protective Service
0.6
0.1
0.0
0.0
Some College or Associate's Degree
1.1
0.9
2.5
2.5
Food Preparation and Serving Related
0.2
0.2
2.6
2.6
High School Graduate
1.0
0.8
1.0
1.0
Building and Grounds Cleaning and Maintenance
0.8
1.4
2.5
2.6
Less Than High School Diploma
1.2
1.4
3.9
4.0
Personal Care and Service
0.5
1.1
4.8
4.4
Industry:
Sales and Related
0.2
0.1
1.4
1.4
Agriculture, Forestry, Fishing, and Hunting
0.2
0.0
0.0
0.0
Office and Administrative Support
2.0
1.5
2.1
2.1
Mining
0.8
1.0
3.3
3.3
Farming, Fishing, and Forestry
0.3
1.6
0.0
0.0
Utilities
0.0
0.9
0.0
0.0
Construction and Extraction
0.6
0.5
0.6
0.7
Construction
0.4
0.4
2.4
2.2
Installation, Maintenance, and Repair
0.3
0.6
2.8
2.3
Manufacturing
1.2
1.3
3.5
3.5
Production
2.1
2.2
2.4
2.4
Wholesale Trade
0.3
1.3
0.9
0.9
Transportation and Material Moving
1.8
1.8
2.8
2.9
Retail Trade
0.2
0.1
0.0
0.0
Transportation and Warehousing
0.4
0.4
0.4
0.4
Information
0.7
0.5
2.0
2.0
Financial Activities
0.3
0.2
1.5
1.5
Professional and Business Services
6.0
4.6
2.4
2.5
Education and Health Services
0.3
0.3
1.2
1.2
Leisure and Hospitality
0.1
0.1
1.9
2.0
Other Services (Excluding Public Administration)
0.4
0.4
3.4
3.1
Public Administration
0.1
0.3
1.3
1.3
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Table 4(d)
Probability of Employed Workers Who Worked During Survey Week Also Being a Worker Provided by Contract Firms
CPS
CPS
RAND Oct/Nov-2015
CPS
CPS
RAND Oct/Nov-2015
(Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight (Percent of Each Characteristic)
Feb-1995
Feb-2005
Weighted Alt. Weight
Age:
Occupation:
16-24 Years Old
1.4
1.4
2.5
2.5
Management
0.7
0.6
2.8
2.8
25-54 Years Old
1.4
1.4
3.3
3.2
Business and Financial Operations
0.9
2.0
5.0
4.7
55-75 Years Old
1.0
1.4
3.3
3.1
Computer and Mathematical
7.2
4.6
9.1
8.9
Gender:
Architecture and Engineering
2.1
3.6
2.8
2.9
Male
1.7
1.7
2.7
2.6
Life, Physical, and Social Science
3.4
2.1
2.9
2.9
Female
0.8
1.0
3.9
3.8
Community and Social Service
0.2
0.9
9.4
9.5
Race/Ethnicity:
Legal
0.2
0.5
2.7
2.9
White
1.3
1.4
3.6
3.4
Education, Training, and Library
0.6
0.5
3.5
3.4
African-American
1.3
1.4
2.5
2.5
Arts, Design, Entertainment, Sports, and Media
2.1
2.6
5.8
5.6
Hispanic
1.6
1.5
2.5
2.4
Healthcare Practitioners and Technical
2.2
1.5
3.0
3.0
Educational Attainment:
Healthcare Support
2.6
2.4
1.4
1.3
Bachelor's Degree or Higher
1.3
1.4
5.4
5.2
Protective Service
6.5
4.2
8.8
8.8
Some College or Associate's Degree
1.4
1.5
3.3
3.1
Food Preparation and Serving Related
0.3
0.5
0.0
0.0
High School Graduate
1.2
1.1
1.4
1.3
Building and Grounds Cleaning and Maintenance
3.0
3.0
0.0
0.0
Less Than High School Diploma
1.3
1.7
0.0
0.0
Personal Care and Service
0.3
1.3
0.6
0.5
Industry:
Sales and Related
0.4
0.4
1.6
1.5
Agriculture, Forestry, Fishing, and Hunting
0.3
0.0
1.4
1.5
Office and Administrative Support
0.7
0.5
2.5
2.4
Mining
3.6
1.3
7.5
7.5
Farming, Fishing, and Forestry
0.9
0.3
3.2
2.9
Utilities
0.6
1.6
6.5
6.5
Construction and Extraction
4.2
3.8
8.3
7.7
Construction
4.0
3.2
5.8
5.2
Installation, Maintenance, and Repair
1.9
1.9
1.4
1.2
Manufacturing
0.4
0.5
0.9
0.9
Production
0.5
0.4
1.2
1.0
Wholesale Trade
0.5
1.1
1.6
1.5
Transportation and Material Moving
1.3
1.4
3.3
2.7
Retail Trade
0.3
0.4
2.5
2.3
Transportation and Warehousing
2.0
1.9
1.9
1.5
Information
1.3
1.5
4.3
4.4
Financial Activities
0.6
0.5
0.7
0.7
Professional and Business Services
5.6
4.6
6.9
6.6
Education and Health Services
1.0
1.0
3.9
3.9
Leisure and Hospitality
0.4
0.8
1.4
1.3
Other Services (Excluding Public Administration)
0.8
1.0
1.0
1.0
Public Administration
0.6
0.6
3.9
3.8
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using (1) weights developed by RAND and (2) an alternative set of weights that accounts for the over-representation of self-employed
workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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-0.170
(0.016)
-0.044
(0.024)
-0.033
(0.030)
-0.084
(0.015)
-0.217
(0.010)
***

***

*

***

-0.129
(0.015)
-0.042
(0.022)
-0.048
(0.028)
-0.065
(0.015)
-0.179
(0.011)
***

***

*

*

***

(4)
0.187
(0.083) **
0.174
(0.237)
-0.226
(0.112) **
0.124
(0.093)

0.018
(0.061)
0.002
(0.091)
-0.048
(0.086)
0.017
(0.063)
-0.193
(0.038) ***

2015 RPCWS
(5)
0.144
(0.082) *
0.226
(0.247)
-0.154
(0.123)
0.016
(0.078)
0.103
(0.010) ***
0.020
(0.007) ***
-0.000
(0.000) **
*

***

***

**

0.075
(0.060)
0.073
(0.080)
-0.059
(0.083)
0.055
(0.062)
-0.180
(0.041) ***

(6)
0.162
(0.081)
0.282
(0.253)
-0.158
(0.116)
-0.024
(0.075)
0.086
(0.010)
0.018
(0.007)
-0.000
(0.000)

36

Controls for 22 Occupations
No
No
Yes
No
No
Yes
Adjusted R-Squared
0.005
0.259
0.320
0.007
0.137
0.206
Number of Observations
18,651
18,651
18,651
2,171
2,171
2,171
Levels of Significance: *** = 0.01, ** = 0.05, * = 0.10
Note: 2005 CWS regressions are weighted using either supplement weights or outgoing rotation group weights as applicable. 2015 RPCWS regressions are
weighted using an alternative set of weights that accounts for the over-representation of self-employed workers in the ALP sample of respondents
relative to the October 2015 Current Population Survey.
Source: 2005 Current Population Survey CWS; 2015 RPCWS.

Female

Hispanic Ethnicity

Other

Asian/Pacific Islander

Race:
African-American

Years of Experience Squared

Years of Experience

Years of Education

Workers Provided by Contract Firms

Temporary Help Agency Workers

On-Call Workers (Excluding Day Laborers)

Independent Contractors

Table 5
Regressions of Log Hourly Wages From Main Job
2005 CWS
(1)
(2)
(3)
0.160
0.016
-0.008
(0.021) ***
(0.020)
(0.020)
-0.111
-0.045
-0.030
(0.035) ***
(0.036)
(0.034)
-0.235
-0.097
-0.087
(0.045) ***
(0.041) **
(0.039) **
0.092
0.060
0.016
(0.034) ***
(0.030) *
(0.030)
0.093
0.069
(0.002) ***
(0.002) ***
0.034
0.030
(0.001) ***
(0.001) ***
-0.001
-0.000
(0.000) ***
(0.000) ***
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-0.137
(0.018) ***
-0.002
(0.028)
-0.049
(0.034)
-0.057
(0.018) ***
-0.396
(0.011) ***

-0.088
(0.017) ***
0.006
(0.026)
-0.069
(0.032) **
-0.022
(0.017)
-0.330
(0.012) ***

(4)
-0.331
(0.103) ***
-0.579
(0.241) **
-0.676
(0.193) ***
-0.122
(0.117)

-0.170
(0.094) *
-0.055
(0.129)
-0.120
(0.098)
0.038
(0.073)
-0.343
(0.047) ***

2015 RPCWS
(5)
-0.348
(0.100) ***
-0.494
(0.230) **
-0.523
(0.216) **
-0.241
(0.101) **
0.120
(0.013) ***
0.043
(0.009) ***
-0.001
(0.000) ***
***

***

***

***

***

***

-0.092
(0.092)
0.051
(0.114)
-0.137
(0.094)
0.097
(0.069)
-0.296
(0.048) ***

(6)
-0.330
(0.095)
-0.396
(0.246)
-0.501
(0.190)
-0.302
(0.090)
0.101
(0.013)
0.041
(0.008)
-0.001
(0.000)
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Controls for 22 Occupations
No
No
Yes
No
No
Yes
Adjusted R-Squared
0.009
0.338
0.414
0.024
0.183
0.261
Number of Observations
18,651
18,651
18,651
2,171
2,171
2,171
Levels of Significance: *** = 0.01, ** = 0.05, * = 0.10
Note: 2005 CWS regressions are weighted using either supplement weights or outgoing rotation group weights as applicable. 2015 RPCWS regressions are
weighted using an alternative set of weights that accounts for the over-representation of self-employed workers in the ALP sample of respondents
relative to the October 2015 Current Population Survey.
Source: 2005 Current Population Survey CWS; 2015 RPCWS.

Female

Hispanic Ethnicity

Other

Asian/Pacific Islander

Race:
African-American

Years of Experience Squared

Years of Experience

Years of Education

Workers Provided by Contract Firms

Temporary Help Agency Workers

On-Call Workers (Excluding Day Laborers)

Independent Contractors

Table 6
Regressions of Log Weekly Wages From Main Job
2005 CWS
(1)
(2)
(3)
0.075
-0.113
-0.136
(0.021) ***
(0.020) ***
(0.020) ***
-0.497
-0.404
-0.368
(0.038) ***
(0.037) ***
(0.034) ***
-0.309
-0.147
-0.145
(0.048) ***
(0.043) ***
(0.040) ***
0.116
0.057
0.012
(0.039) ***
(0.034) *
(0.033)
0.106
0.080
(0.002) ***
(0.003) ***
0.059
0.052
(0.002) ***
(0.001) ***
-0.001
-0.001
(0.000) ***
(0.000) ***
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0.034
(0.007)
0.041
(0.010)
0.002
(0.013)
0.054
(0.007)
-0.169
(0.004)
***

***

***

***

0.041
(0.007)
0.045
(0.010)
0.002
(0.013)
0.065
(0.007)
-0.144
(0.005)
***

***

***

***

(4)
-0.413
(0.089)
-0.706
(0.217)
-0.433
(0.167)
-0.172
(0.086)
**

***

***

***

-0.163
(0.077) **
-0.050
(0.079)
-0.078
(0.057)
0.015
(0.042)
-0.157
(0.031) ***

2015 RPCWS
(5)
-0.386
(0.090) ***
-0.675
(0.200) ***
-0.354
(0.177) **
-0.182
(0.086) **
0.018
(0.006) ***
0.024
(0.004) ***
-0.001
(0.000) ***
***

***

**

**

*

***

***

-0.146
(0.077) *
-0.023
(0.075)
-0.083
(0.057)
0.029
(0.046)
-0.135
(0.035) ***

(6)
-0.386
(0.091)
-0.639
(0.204)
-0.330
(0.171)
-0.198
(0.086)
0.015
(0.007)
0.024
(0.004)
-0.001
(0.000)

38

Controls for 22 Occupations
No
No
Yes
No
No
Yes
Adjusted R-Squared
0.009
0.111
0.128
0.079
0.144
0.164
Number of Observations
63,427
63,427
63,427
2,188
2,188
2,188
Levels of Significance: *** = 0.01, ** = 0.05, * = 0.10
Note: 2005 CWS regressions are weighted using final weights. 2015 RPCWS regressions are weighted using an alternative set of weights that accounts for
the over-representation of self-employed workers in the ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 2005 Current Population Survey CWS; 2015 RPCWS.

Female

Hispanic Ethnicity

Other

Asian/Pacific Islander

Race:
African-American

Years of Experience Squared

Years of Experience

Years of Education

Workers Provided by Contract Firms

Temporary Help Agency Workers

On-Call Workers (Excluding Day Laborers)

Independent Contractors

Table 7
Regressions of Log Actual Hours Worked on All Jobs
2005 CWS
(1)
(2)
(3)
-0.093
-0.137
-0.128
(0.015) ***
(0.014) ***
(0.014) ***
-0.408
-0.370
-0.353
(0.034) ***
(0.032) ***
(0.032) ***
-0.072
-0.042
-0.052
(0.031) **
(0.032)
(0.031) *
0.022
-0.004
-0.001
(0.024)
(0.024)
(0.023)
0.019
0.015
(0.001) ***
(0.001) ***
0.028
0.026
(0.001) ***
(0.001) ***
-0.001
-0.001
(0.000) ***
(0.000) ***
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57.7

On-Call Workers:
Prefer a Job With Regularly Scheduled Hours

39

Independent Contractors:
Prefer to Work for Themselves
82.7
82.5
83.7
Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted using an
alternative set of weights that accounts for the over-representation of self-employed workers in the ALP
sample of respondents relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.

45.1

44.7

76.9

82.9

Temporary Help Agency Workers With Temporary Jobs:
Prefer a Job That is Permanent

83.5

N/A

RAND
Oct/Nov-2015

Table 8
Employment Preferences of Workers in Alternative Work Arrangements
CPS
CPS
(Percent)
Feb-1995
Feb-2005
Temporary Help Agency Workers:
Prefer a Job With a Different Type of Employer
63.9
57.2
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0.020
(0.060)
-0.025
(0.089)
-0.043
(0.086)
0.007
(0.063)
-0.193
(0.037) ***

0.079
(0.059)
0.044
(0.080)
-0.054
(0.083)
0.045
(0.062)
-0.178
(0.041) ***

-0.149
(0.095)
-0.074
(0.130)
-0.129
(0.099)
0.027
(0.074)
-0.350
(0.047) ***

***

***

***

*

**

**

-0.072
(0.093)
0.025
(0.114)
-0.146
(0.095)
0.082
(0.070)
-0.309
(0.047) ***

Total Weekly Wages
(4)
(5)
(6)
-0.208
-0.223
-0.208
(0.103) **
(0.100) **
(0.095)
-0.460
-0.375
-0.284
(0.224) **
(0.212) *
(0.232)
-0.662
-0.510
-0.487
(0.195) ***
(0.216) **
(0.191)
-0.025
-0.144
-0.208
(0.132)
(0.117)
(0.108)
0.120
0.101
(0.013) ***
(0.012)
0.043
0.041
(0.009) ***
(0.008)
-0.001
-0.001
(0.000) ***
(0.000)

40

Controls for 22 Occupations
No
No
Yes
No
No
Yes
Adjusted R-Squared
0.008
0.142
0.214
0.016
0.181
0.214
Number of Observations
2,171
2,171
2,171
2,171
2,171
2,171
Levels of Significance: *** = 0.01, ** = 0.05, * = 0.10
Note: 2015 RPCWS regressions are weighted using an alternative set of weights that accounts for the over-representation of self-employed workers in the
ALP sample of respondents relative to the October 2015 Current Population Survey.
Source: 2015 RPCWS.

Female

Hispanic Ethnicity

Other

Asian/Pacific Islander

Race:
African-American

Years of Experience Squared

Years of Experience

Years of Education

Workers Provided by Contract Firms

Temporary Help Agency Workers

On-Call Workers (Excluding Day Laborers)

Independent Contractors

Appendix Table A
Regressions of Log Total Wages in 2015 RPCWS
Total Hourly Wages
(1)
(2)
(3)
0.209
0.166
0.182
(0.080) ***
(0.079) **
(0.078) **
0.158
0.210
0.262
(0.237)
(0.248)
(0.253)
-0.230
-0.157
-0.158
(0.112) **
(0.122)
(0.116)
0.147
0.037
-0.006
(0.094)
(0.080)
(0.077)
0.103
0.087
(0.010) ***
(0.010) ***
0.019
0.017
(0.007) ***
(0.006) ***
-0.000
-0.000
(0.000) *
(0.000) *
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CPS Unincorporated
Self-Employed

Schedule C
Filings
CPS Total
Self-Employed

2015

2015

2014

41

Note: Shading denotes recession.
Source: Current Population Survey; IRS Statistics of Income Publication 1304 (Table 1.3).
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Figure 1: Trends in Self-Employment
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2015

Leisure &
Hospit ality
Education
& Health

Financial
Act ivities

Information

Transportation
& Warehousing

Retail Trade

Wholesale
Trade

Manufacturing

Construction

Utilities

42

Note: 1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are
weighted using an alternative set of weights that accounts for the over -representation of self-employed
workers in the ALP sample relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 2: Probability of Alternative Work by Industry
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Note: Mincer regression of log hourly wages on years of education, years of experience, years of
experience squared, industry, occupation, race, Hispanic ethnicity, and gender using 2005 CPS MORG.
1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted
using an alternative set of weights that accounts for both (1) the under -representation of the proportion of
workers and (2) the over-representation of the proportion of self-employed workers in the lower quintiles
of predicted log hourly wages relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 3: Probability of Being in Alternative Work
Arrangements
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Note: Mincer regression of log hourly wages on years of education, years of experience, years of
experience squared, industry, occupation, race, Hispanic ethnicity, and gender using 2005 CPS MORG.
1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted
using an alternative set of weights that accounts for both (1) the under-representation of the proportion of
workers and (2) the over-representation of the proportion of self-employed workers in the lower quintiles
of predicted log hourly wages relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 3(a): Probability of Being an Independent
Contractor
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Note: Mincer regression of log hourly wages on years of education, years of experience, years of
experience squared, industry, occupation, race, Hispanic ethnicity, and gender using 2005 CPS MORG.
1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted
using an alternative set of weights that accounts for both (1) the under-representation of the proportion of
workers and (2) the over-representation of the proportion of self-employed workers in the lower quintiles
of predicted log hourly wages relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 3(b): Probability of Being an On-Call Worker
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Note: Mincer regression of log hourly wages on years of education, years of experience, years of
experience squared, industry, occupation, race, Hispanic ethnicity, and gender using 2005 CPS MORG.
1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted
using an alternative set of weights that accounts for both (1) the under-representation of the proportion of
workers and (2) the over-representation of the proportion of self-employed workers in the lower quintiles
of predicted log hourly wages relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 3(c): Probability of Being a Temporary Help
Agency Worker
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Note: Mincer regression of log hourly wages on years of education, years of experience, years of
experience squared, industry, occupation, race, Hispanic ethnicity, and gender using 2005 CPS MORG.
1995 and 2005 CWS data are weighted using supplement weights. 2015 RPCWS data are weighted
using an alternative set of weights that accounts for both (1) the under-representation of the proportion of
workers and (2) the over-representation of the proportion of self-employed workers in the lower quintiles
of predicted log hourly wages relative to the October 2015 Current Population Survey.
Source: 1995 and 2005 Current Population Survey CWS; 2015 RPCWS.
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Figure 3(d): Probability of Being a Worker Provided
by Contract Firms
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