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REPLY  

I. This Court has jurisdiction. 

This court has long affirmed that appeals from TROs are permissible under 28 

U.S.C. § 1292 “when an appellant will suffer irreparable harm absent immediate 

review.” Duvall v. Keating, 162 F.3d 1058, 1062 (10th Cir. 1998); see also Gardner v. Garner, 

383 F. App’x 722, 725 (10th Cir. 2010); Boltz v. Jones, 182 F. App’x 824, 825 (10th Cir. 

2006). Review is especially warranted when a TRO “deeply intrude[s] into the core 

concerns of the executive branch … and directed action potent with consequences 

irretrievable.” See Office of Pers. Mgmt. v. Am. Fed’n of Gov’t Employees, AFL-CIO, 473 U.S. 

1301, 1305 (1985) (Burger, C.J.) (cleaned up). 

Appellees cite the test from United States v. McVeigh, 157 F.3d 809, 813 (10th Cir. 

1998), which did not address a TRO, but instead examined whether a discovery order 

had the “practical effect” of an injunction and looked to two other factors for 

appealability. But Duvall and related TRO cases only use the second and third factors 

when addressing a TRO because there is no serious dispute that a TRO is injunctive in 

effect—Appellants are enjoined from enforcing the EO during the bulk of its existence. 

See, e.g., Ne. Ohio Coal. for Homeless v. Blackwell, 467 F.3d 999, 1005–06 (6th Cir. 2006); 

Populist Party v. Herschler, 746 F.2d 656, 661 n.2 (10th Cir. 1984) (permitting TRO appeal 

where “otherwise plaintiffs’ rights would be irretrievably lost”). 

In any event, Appellants have met that standard for appellate jurisdiction. We are 

in the midst of an undisputed and unprecedented emergency, one that is taking lives 
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every day. A ruling even two weeks from now could not remedy increased interpersonal 

contact occurring in abortion clinics risking infections (and lives) when spread of the 

pandemic is rampant; the increased demand on hospital resources today, during the 

heart of the crisis; and the loss of PPE. The evidence confirms these realities, as well as 

the need for immediate action to postpone elective procedures and the danger of 

creating exceptions thereto. Mot. Att. D, Ex. 1, ¶¶ 3-14; Ex. 2, ¶¶ 4-8; Ex. 3, ¶¶ 7-12; 

Ex. 4 ¶¶ 11-12; Ex. 6 ¶¶ 9-15; Ex. 8, ¶¶ 5-9.  

Appellees argue that this case does not warrant the relief granted in McVeigh, but 

the harm here is certainly no less than the harm in McVeigh, where this Court exercised 

appellate jurisdiction over a discovery order based on “serious or irreparable 

consequences” from the risk of “adverse publicity” that might prejudice a fair trial. 

McVeigh, 157 F.3d at 813; see also Carson v. Am. Brands, Inc., 450 U.S. 79 (1981) (exercising 

jurisdiction because of “serious, perhaps irreparable, consequence” of delaying early 

settlement of Title VII case). By comparison, delaying review of time-sensitive public 

health responses during the peak of emergency risks great harm to the lives of many. If 

the TRO continues, these harms cannot be undone by later review of any subsequent 

injunction issued after the TRO’s two-week expiration. 

Appellees minimize the potential for irreparable harm, Opp. 15-17, but ignore 

completely that all abortions, medication and surgical, require close interpersonal 

contact that risks spreading the virus and jeopardizing lives. Instead, they focus only on 

the use of PPE, pointing to figures from this week showing the State’s PPE stockpile 
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as an argument against the entire elective procedure postponement. Opp. 2-3, 15-16. 

But this is perverse: they are trying to use evidence that the postponement is working to 

show that it is irrational. The undisputed evidence in this case shows that projected PPE 

shortages are very real and Appellees admitted as much. See Mot. Att. C at 4, 7; Att. D 

Ex. 1, ¶¶ 8-12, 14; Ex. 2, ¶¶ 4-8; Ex. 3, ¶¶ 7-10; Ex. 8, ¶¶ 5-7. 

Appellees point to the Sixth Circuit, but that court found no irreparable harm 

where the only difference between the TRO and the state’s executive order was the 

TRO allowing surgical abortion for women who could not safely and legally obtain one 

before the executive order’s expiration. Compare Stay Order, at 2-4 with id. at 7 (Bush, J., 

concurring and dissenting in part). It also issued a split decision on jurisdiction. See id. 

at 4-7. By comparison, the TRO on review here deviates much farther from the 

Oklahoma EO: the TRO here allows all medication abortions when the Oklahoma EO 

does not. Over half of Oklahoma abortions are medication abortions,1 and since 

women generally have the choice between medication and surgical abortions in the first 

trimester, the number of medication abortions is sure to increase. So despite issuing 

only a “partial” TRO, the district court has practically given Appellees, unlike all others, 

free reign to ignore the elective procedure postponement. Given the inherently short-

term nature of the EO, the 14-day TRO grants Appellees almost everything they would 

                                                           

1 See Okla. State Dep’t Of Health, Abortion Surveillance in Oklahoma: 2002-2018 Summary 
Report, 22, https://www.ok.gov/health2/documents/2018%20ITOP%20Report.pdf. 
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seek in a final judgment—which is why, again, they have changed their tune and 

downplay the emergency. Compare Mot. Att. C at 2 (“emergency requests” for TRO) 

with Apples.’ Opp. to Mot. to Expedite (opposing expedition). To deny review of the 

TRO is to render most of the final judgment unreviewable—warranting both 

jurisdiction and a stay. 

Better guidance comes from the Fifth Circuit which, in the mandamus context, 

recognized that an overbroad TRO against the elective procedure postponement meets 

the relevant inquiry here: it threatens “truly irremediable” harm for “time is of the 

essence.” In re Gregg Abbott, No. 20-50264, slip op. at 28-30 (5th Cir. April 7, 2020).  

Appellees simply contend that their own harm outweighs harm to the populace and 

that they are correct on the constitutional issues. But both of these arguments go to the 

merits and not jurisdiction. The harm alleged by the State here easily fits within this 

Court’s precedent allowing appeals of TROs. 

II. The district court abused its discretion in granting the TRO. 

“Under Jacobson, the district court was empowered to decide only whether [the 

emergency EO] lacks a ‘real or substantial relation’ to the public health crisis or whether 

it is ‘beyond all question, a plain, palpable invasion’ of the right to abortion.” In re Gregg 

Abbott, No. 20-50264, slip op. at 16 (quoting Jacobson v. Commonwealth of Mass., 197 U.S. 

11, 31 (1905)). With the grave interests at stake and the exigent context in a pandemic, 

this is necessarily a deferential standard. Id. at 12-13; Stay Mot. at 12-13.  
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The district court recognized that in general the State has a compelling basis for 

postponing elective procedures, including abortions, Mot. Att. G at 2, 8-9—it is 

“obvious” that this “is a valid emergency response to the COVID-19 pandemic,” In re 

Gregg Abbott, supra, slip op. at 16-18. Despite Appellees’ protests to the contrary, there 

is zero evidence in the record that this is all pretext.2 There is no question that elective 

abortions, including medication abortions, will result in close interpersonal contact that 

may spread the virus, will use at least some PPE, and have at least some risk of 

complications and hospitalization. With that, the inquiry should have ended: the State’s 

decision is not lacking “real or substantial relation” to the pandemic and it is not 

“beyond question” that elective procedure postponement is outside the State’s police 

power. 

 Yet the district court held that the Governor—and every medical expert cited 

by the State—somehow was “unreasonable,” “arbitrary,” and “oppressive” by not 

                                                           

2 Appellees cite no record evidence that elective abortions are being treated differently. 
Contra Opp. 26-27. Abortion providers, like all healthcare providers, must use their 
medical judgment on a case-by-case basis to determine whether a procedure is truly 
necessary; i.e. whether the abortion is a medical emergency or necessary to avert serious 
health risks. See Mot. 4-5. All of the record evidence shows that elective procedures are 
being delayed across the board. See id.; see also infra n.3. And medication abortion is 
undoubtedly a “procedure” that requires many steps in a process over several days—
examination, ultrasound, ingestion, termination, follow-up examination, etc.—that is 
heavily regulated by the FDA because of “serious safety concerns” in a way that “few” 
other medications are regulated. Mot. Att. D, Ex. 7, ¶ 11. It is not equivalent to taking 
ibuprofen for a headache.  
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carving out special exemptions for abortion and abortion alone. Mot. Att. G at 9-10. 

The court below then took it upon itself to micromanage exactly which elective 

procedures it deemed best served the public interest, despite Oklahoma having 

legitimate arguments and evidence to the contrary. This establishes an unworkable 

framework for states. As this case demonstrates, dozens of factors go into weighing 

whether postponing abortions is a wise response. The same is true of every elective 

procedure delayed, of which there are hundreds or thousands, each with their 

proponents arguing why theirs should go forward.3 And elective procedure 

postponement is but one of hundreds of difficult decisions Governors must make in 

managing this crisis, decisions that profoundly impact individual liberties, with a 

timeline measured in hours or days, not months or years. See Mot. to Stay at 20.  

But in the district court’s view, every time a Governor does not get the balance 

of hundreds of thousands of factors exactly right, she is subject to an injunction 

disparaging the Governor as “oppressive.” While not wholly insulated from review, 

categorical emergency decisions must be made without fear that courts will post-hoc pick 

apart whether they were wise policies in every particular with the benefit of more time 

and hindsight. Any other approach will “practically strip” the State of its ability to 

protect its citizens. See Jacobson, 197 U.S. at 37. 

                                                           

3 See Dwayne Schimdt, M.D., A cardiologist looks at the policy response to COVID-19, 
OCPA (April 8, 2020), https://www.ocpathink.org/post/catastrophic-rupture.  
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To analogize: “in times of imminent peril—such as when fire threatened a whole 

community—the sovereign could, with immunity, destroy the property of a few that 

the property of many and the lives of many more could be saved.” United States v. Caltex, 

344 U.S. 149, 154 (1952). But Appellees’ position is that, while the fire burns the city, 

courts should be fiddling with precisely whose house is best to leave standing while 

others are torn down. Cf. id. at 155 n.7 (recounting how authorities failed to act for fear 

of lawyers in London, and as a result “half that great city was burnt”). 

In any event, Appellees’ arguments do little to redeem the district court’s clear 

error in creating new exemptions from the EO. 

Surgical abortions near gestational limit.—Appellees do not deny that 

surgical abortions near the gestational limit require very close and prolonged 

interpersonal contact, involve significant use of PPE, and carry some risk of major 

complications. And the law is clear that, even if a public health measure has the effect 

of restricting altogether a liberty for certain persons, such a measure is not categorically 

unconstitutional—Appellees do not contend otherwise. Stay Mot. at 14-15. The 

relevant inquiry is whether it is “beyond question” that a person’s interest in such an 

abortion outweighs the state’s interest in safeguarding the public health during a 

pandemic. Here, because the State has evidence supporting its compelling interest in 

restricting these abortions during a pandemic, the difficult judgment of our 

democratically-elected leaders must be upheld. 
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Medication abortions.—Appellees do not contest that examination (including 

ultrasound) of a patient for medication abortion requires close interpersonal contact, 

risking spread of the virus. Stay Mot. at 5. Nor do they contest that this must happen 

twice: once at the beginning of the procedure and once at follow-up.   Id. at 5-6 & n.1. 

During the period of the EO, unless delayed, Appellees will likely perform hundreds of 

abortions, multiplying these risks. See Mot. Att. D at 24. Appellees downplay the use of 

PPE during these close encounters, but they do not contest that such sparing use only 

increases the risk of viral spread even in non-surgical settings, especially because of 

asymptomatic virus carriers. See Mot. Att. D, Ex. 1, ¶ 12; Ex. 2, ¶ 4; Ex. 3, ¶ 10; Ex. 4, 

¶¶ 9-10; Ex. 6, ¶¶ 11-15; Ex. 8, ¶ 5. Appellees also do not deny that medication 

abortions sometimes require surgical completion, further increasing interpersonal 

contact and PPE usage. Stay Mot. 17-18. All of these considerations are completely 

sidestepped by Appellees, who argue that medication abortion is virtually harmless as if 

no public health emergency existed. And despite competing studies on the prevalence 

of complications, it cannot be denied complications do occur, requiring use of hospital 

resources. Stay Mot. 16-17. With all this, the State did not act arbitrarily in determining 

that delaying medication abortions would aid in our fight against COVID-19.  

Indeed, the clearest evidence of this is that Appellees themselves are requiring 

patients to postpone their abortions if they are symptomatic, with no exception for 

medication abortions. Stay Mot. at 20. Given the large number of asymptomatic carriers 
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of SARS-CoV-2, see Mot. Att. D at 25, the State is not acting unreasonably by extending 

Appellees’ own policy of postponement to all persons.  

Appellees do not attempt to defend the district court’s clearly erroneous 

conclusion that medication abortions are safer than surgical abortions in the first 

trimester. Mot. at 16-17. They instead attack the State’s expert, but do nothing to 

undermine the studies she relies upon, and only present studies that purportedly show 

the risk of complications from medication abortions is low, not lower than surgical 

abortions. Opp. 22-23. But in the face of competing studies and medical uncertainty, 

precedent is clear that the State’s decision is owed deference. See Mot. 12-13. And 

Appellees simply repeated the district court’s logical errors, compare Mot. 17-18 with 

Opp. 23: the alternative to medication abortion (which takes place well-before the 

gestational legal limit) during the EO is not immediate surgical abortion but instead 

delayed abortions, which will reduce interpersonal contact, use of PPE, and 

hospitalization risk—specifically during the height of the crisis. 

Even if Appellees could muster reasonable arguments for why medication 

abortions should be permitted, Appellants’ reasonable arguments and substantial 

evidence to the contrary require leaving the EO undisturbed. Instead, the district court 

improperly “substituted its own view of the efficacy of applying” the EO to particular 

abortions, “decid[ing] which measures are ‘likely to be the most effective for the 

protection of the public against disease.’” In re Gregg Abbott, supra, slip op. at 2-3, 24-25 

(quoting Jacobson, 197 U.S. at 30). The evidence here simply does not justify the 
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conclusory statement that particular abortions “outweigh” the state’s interest in public 

health. Compare id. at 24-25 with Opp. 20; Mot. Att. G at 3, 12-13. 

This also answers where the balance of equities lie. Appellees minimize the 

impact of abortion alone on spreading the virus and using health resources, criticizing 

the State’s concern for the bigger picture as scare-tactics. Opp. 24-25. But Oklahoma 

considers what the exceptions will mean for the State’s broader response because 

precedent requires us to: as the Supreme Court held, if exemptions “be the privilege of 

a minority, then a like privilege would belong to each individual of the community.” 

Jacobson, 197 U.S. at 37-38 (cited at Mot. 19). And the evidence the state presented 

proves the danger. Infra p. 2. Appellees simply ignore all this. 

CONCLUSION 

For the foregoing reasons, this court should stay the district court’s order or, 

alternatively, enter a temporary administrative stay while it considers this motion. 
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