
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
  

YASHICA ROBINSON, M.D, et al., 
  

Plaintiffs, 
  
v. 
  
STEVEN MARSHALL, et al., 
  

Defendants. 

  

  

  

CIVIL ACTION 

Case No. 2:19-cv-365-MHT-SMD 

  

  

  
[PROPOSED] OPINION 

PROCEDURAL HISTORY 

1. On March 30, 2020, Plaintiffs Yashica Robinson, M.D., Alabama Women’s Center, 

Reproductive Health Services, and West Alabama Women’s Center filed with the Court an 

Emergency Motion for Leave to File a Supplemental Complaint (Doc. 72), and an Emergency 

Motion for a Temporary Restraining Order and Preliminary Injunction (Doc. 73) and briefing in 

support thereof (Doc. 73-1). Plaintiffs sought to temporarily restrain and preliminarily enjoin the 

March 27, 2020 “Order of the State Health Officer Suspending Certain Public Gatherings Due to 

Risk of Infection by COVID-19” as applied to providers of pre-viability abortions. 

2. The same day, the Court held an on-the-record telephonic conference with the 

parties on Plaintiffs’ motion for a Temporary Restraining Order (“TRO”). (Docs. 74, 75.) After 

the conference, the Court issued an order granting Plaintiffs’ Motion for Leave to File a 

Supplemental Complaint. Doc. 78. The Court permitted Defendants to file objections to the order 

and permitted Plaintiffs to file a response thereto. Id. 
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3. Additionally, the Court granted Plaintiffs’ Motion for a Temporary Restraining 

Order (Doc No. 83) (“March 30 TRO”). In its order, the Court stated: “Defendants, their agents, 

and anyone acting in concert with them are TEMPORARILY RESTRAINED from enforcing, 

threatening to enforce, or otherwise requiring evidence of compliance with the March 27 order 

against or from abortion providers, clinics, and their staff.” (Doc. 83.) 

4. The Court ordered that the TRO remain in effect until April 13, 2020, at 5:00 p.m. 

The Court permitted Defendants to file a response to Plaintiffs’ motion by 5:00 p.m. on April 1, 

2020 and permitted Plaintiffs to file a reply thereto by 5:00 p.m. on April 3, 2020. The Court 

informed the parties that it would immediately begin to reconsider the TRO in light of Defendants’ 

responsive briefing (Doc. 83). The Court also set an evidentiary hearing on Plaintiffs’ Motion for 

a Preliminary Injunction for April 6, 2020 (Doc. 84). 

5. On April 2, 2020, after receiving Defendants’ response to Plaintiffs’ motion and 

their motion to dissolve the TRO (Doc. 87), the Court set a telephonic conference for 9:00 a.m. 

the next day (Doc. 91). Also on April 2, Defendants filed a Notice of Appeal to the Eleventh Circuit 

as to the TRO (Doc. 94) and, subsequently, a Motion to Stay the TRO (Doc. 95).  

6. On the morning of April 3, 2020, the Court held a telephonic conference to discuss 

Defendants’ response to Plaintiffs’ motion and their motions to dissolve and stay the TRO (Doc. 

103). At the conference, the parties agreed that the filing of the Notice of Appeal likely deprived 

the Court of jurisdiction to dissolve the TRO but did not deprive the Court of the ability to stay its 

TRO. The Court heard argument on issues related to the parties’ varying interpretations of the 

March 27 Order and its application to the provision of abortion services. After the hearing, the 

Court issued an order granting Defendants’ Motion to Stay to the extent that the Court adopted 

Defendants’ clarifications, provided in the course of argument, regarding the March 27 Order’s 
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application to Plaintiffs (Doc. 111). The Court directed the parties to file any concerns regarding 

the Court’s order by 9:00 a.m. on April 6. 

7. Also on April 3, 2020, the Alabama Department of Public Health extended the 

expiration date of the March 27 Order from April 17, 2020 to April 30, 2020. The Court issued an 

order indicating that, for the purpose of compliance with the March 27 Order as clarified by the 

Court, a provider could consider the new expiration date (Doc. 113). 

8. On April 5, 2020, Defendants filed additional clarifications regarding their 

interpretation of the March 27 Order (Doc. 120). 

9. On April 6, 2020, the Court held an evidentiary hearing regarding Plaintiffs’ 

Motion for a Preliminary Injunction. At the hearing, the Court heard testimony from Defendant 

Scott Harris, M.D., M.P.H., the State Health Officer managing Alabama’s response to the COVID-

19 pandemic and author of the March 27 Order, as well as from Plaintiff Yashica Robinson, M.D., 

an experienced, board-certified obstetrician/gynecologist and abortion provider in Alabama. 

10. Following the hearing, the Court requested that the parties provide proposed 

opinions to the Court by 8:00 a.m. on April 8, 2020. 

FINDINGS OF FACT 

Pregnancy 

11. A typical pregnancy is generally forty weeks in duration. Corrected Decl. of 

Yashica Robinson, M.D. (Doc. 99-1) ¶ 32 (“Corr. Robinson Decl.”). 

12. Even an uncomplicated pregnancy poses challenges to a woman’s entire physiology 

and stresses most major organs. Corr. Robinson Decl. (Doc. 99-1) ¶ 9A; Prelim. Inj. Hearing 

Rough Draft Transcript (“PI R.D. Tr.”) at 83:1-3 (Robinson).  
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13. During pregnancy the heart rate increases in order to pump 30-50 percent more 

blood. By the second trimester, the heart is already doing 50 percent more work than usual, and 

that heightened rate continues throughout the rest of the pregnancy. Because of the increased blood 

flow, a woman’s kidneys become enlarged and the liver must produce more clotting factors to 

prevent the woman from bleeding to death. However, this latter change increases the risks of blood 

clots or thrombosis. During pregnancy, a woman’s lungs must also work harder to clear both the 

carbon dioxide produced by her own body and the carbon dioxide produced by the fetus. Yet her 

very ability to breathe in the first place is hampered by the fetus growing in the woman’s abdomen, 

leaving most pregnant women feeling chronically short of breath. Every organ in the abdomen—

e.g., intestines, liver, spleen—is increasingly compressed throughout pregnancy by her expanding 

uterus. A pregnant woman’s response to infections is also altered by her physiology. She is at 

greater risk for certain infections. It is also very common for pregnant women to experience 

gastrointestinal symptoms like nausea and vomiting. In the most severe cases, women experience 

hyperemesis gravidarum, which occurs when a woman’s nausea and vomiting is so serious that 

she experiences dehydration. This can require IV rehydration to replace electrolytes, and IV 

antiemetics or IV administration of nausea medication because the patient cannot keep anything 

down by mouth. See Corr. Robinson Decl. (Doc. 99-1) ¶ 9A; PI R.D. Tr. at 83:1-84:5 (Robinson). 

14. In addition to the physiological symptoms associated with pregnancy, a pregnant 

woman may also experience complications associated with continuing a pregnancy. Pre-existing 

conditions, like high blood pressure or hypertension, diabetes or other renal abnormalities, and 

autoimmune disorders can worsen during pregnancy. Other conditions, such as gestational 

diabetes, gestational hypertension or pregnancy-induced hypertension, and preeclampsia may arise 

just because the woman is pregnant. Many of these pregnancy-induced conditions occur in their 
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most severe form prior to 20 weeks, as measured from the patient’s last menstrual period (“LMP”). 

Women who have had a history of pregnancy-induced conditions like preeclampsia or gestational 

diabetes with prior pregnancies are also at higher risk for developing those conditions in 

subsequent pregnancies, and must therefore be screened for these conditions a lot earlier. PI R.D. 

Tr. at 84:6- 85:17 (Robinson).  

15. While preeclampsia occurs most often in women who are young, women with their 

first pregnancies, women who are older, those that have had previous instances of preeclampsia, 

and those with chronic hypertension, all pregnant women are at risk for preeclampsia. PI R.D. Tr. 

at 84:18-21; 85:11-20 (Robinson). Symptoms associated with preeclampsia include high blood 

pressure (which may rise to the severe range), renal insufficiency, problems with their blood 

components (hematocrit, red blood cells, platelets), blood clotting abnormalities, and spillage of 

protein in the urine. Id. at 85:21-86:11 (Robinson). Preeclampsia always requires medical 

attention; the only treatment is delivery or abortion. Id. at 86:12-19 (Robinson) 

16. Pregnant women may also experience miscarriage and preterm premature rupture 

of members (“PPROM”) before 20 weeks LMP. Id. at 86:20-89:20 (Robinson). Approximately 

one in five (or 20%) of pregnancies end in miscarriage, with no medical cause or no medical reason 

for the miscarriage. Id. at 86:2-87:3 (Robinson); Corr. Robinson Decl. (Doc. 99-1) ¶ 9A. 

Complications from miscarriage include infection, hemorrhage, and even death. Corr. Robinson 

Decl. (Doc. 99-1) ¶ 9A. In about half of miscarriages, women will seek medical attention. PI R.D. 

Tr. at 88:9-12 (Robinson). And in about 20% of cases, the woman will need medical intervention 

because of persistent hemorrhaging or heavy bleeding, or to empty the contents of the uterus 

because of an incomplete miscarriage, which would involve procedure similar to an aspiration or 

suction curettage abortion. Id. at 88:9-25 (Robinson). Because 20% of pregnancies end in 
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miscarriage and 20% of miscarriages require the equivalent of an aspiration abortion, 4% of 

pregnant women will require such a procedure. Supplemental Decl. of Yashica Robinson, Doc. 

110-1 (“Robinson Suppl. Decl.”) ¶ 21. PPROM is also quite common in pregnancy. PPROM 

always requires medical attention, including potentially lengthy hospital stays. PI R.D. Tr. at 89:1-

20 (Robinson). 

17. Alabama ranks third highest in the national in maternal death rates, behind 

Arkansas and Kentucky, id. at 40:1-4 (Harris), and Alabama women die from pregnancy and 

childbirth complications at more than double the rate of women nationally, id. at 39:22-25. 

18. An uncomplicated pregnancy requires a minimum of one prenatal appointment per 

month, along with additional appointments to complete labs and ultrasounds. Corr. Robinson Decl. 

(Doc. 99-1) ¶ 32; PI R.D. Tr. at 125:19-126:2 (Robinson); cf. id. at 51:15-22 (Harris). Each 

separate encounter with a health care provider requires the use of gloves, a face mask, and other 

forms of personal protective equipment (“PPE”). Corr. Robinson Decl. (Doc. 99-1) ¶ 32; PI R.D. 

Tr. at 131:6-12 (Robinson).  

19. For a complicated or high-risk pregnancy, the number of visits can double. Starting 

at 26-28 weeks LMP, patients with high risk pregnancies often see a medical provider twice a 

week for routine monitoring visits, which may also involve ultrasounds at intervals and non-stress 

test (NST) evaluations weekly. Corr. Robinson Decl. (Doc. 99-1) ¶ 32; PI R.D. Tr. at 126:3-24 

(Robinson); id.at 127:17-128:3 (Robinson). During each of these visits, the clinician will be 

wearing at least gloves. Corr. Robinson Decl. (Doc. 99-1) ¶ 32. With COVID-19, many medical 

providers will also be wearing masks for both their protection and the protection of the patient. Id. 

20. The Alabama Department of Public Health (“ADPH” or the “Department”) has 

suggested that medical providers follow an algorithm put forth by the American College of 
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Obstetricians and Gynecologists (“ACOG”) and Society for Maternal Fetal Medicine for assessing 

and managing pregnant women with suspected or confirmed COVID-19, which will increase the 

number of interactions a patient who remains pregnant has with the health care system, as well as 

the use of PPE. PI R.D. Tr. at 30:6-34:3 (Harris); PX17.  

21. The algorithm identifies common symptoms of coronavirus as a fever of over 

100.4°F and a cough, difficulty breathing, or shortness of breath and gastrointestinal symptoms. 

Id. If a patient presents with any one of the symptoms, such as difficulty breathing, then the 

algorithm instructs the provider to conduct an illness severity assessment. PX17; PI R.D. Tr. at 

32:6-19 (Harris). The severity assessment requires the provider to answer a number of questions, 

including “does [the patient] have difficulty breathing or shortness of breath?” and “is she unable 

to keep fluids down.” PX17. While difficulty breathing, shortness of breath, inability to keep fluids 

down, and dehydration, are potential symptoms of COVID-19, they are also common symptoms 

among all pregnant women. PI R.D. Tr. at 83:15-84:5 (Robinson).  

22. If the provider answers yes to any of the questions, the algorithm considers the 

patient to be at “elevated risk” and recommends that the patient immediately seek care in the 

emergency department or an equivalent unit that treats pregnant women and, when possible, send 

the patient to the location where she could be isolated and adhere to local infection control practices 

including PPE. PX17; PI R.D. Tr. at 31:19-32:21 (Harris). PPE would likely be involved in treating 

a patient who is seen in an ambulatory surgical setting under these circumstances and who needs 

to be transferred to a setting where she can be isolated, as well as in treating a patient who has 

suspected COVID-19. PI R.D. Tr. at 35:7-16 (Harris). 

23. Comorbidities such as asthma, HIV, diabetes, hypertension, heart disease, and 

kidney disease are common in Alabama, and if someone has these conditions they are considered 
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to have moderate risk and should also be isolated. This will also require the use of PPE. PX17; PI 

R.D. Tr. At 34:16-35:15 (Harris).  

24. All births in Alabama occur in hospitals. A pregnant patient may present at a 

hospital multiple times prior to labor for evaluation. Each time a pregnant patient presents at the 

hospital for evaluation prior to labor, the patient will be interacting in person with hospital staff. 

Each time a pregnant patient presents at the hospital for evaluation prior to labor, PPE will be used 

to provide her with care. Corr. Robinson Decl. (Doc. 99-1) ¶ 34; PI R.D. Tr. at 128:16-129:1 

(Robinson). 

25. An uncomplicated birth is attended by at least 4 medical care providers, including 

but not limited to nursery nurse, a labor and delivery nurse, an OB tech, and a physician. PI R.D. 

Tr. at 129:4-10 (Robinson). Each of these medical providers uses PPE. The physician utilizes 

gloves every time she comes into the room to examine the patient, and she usually examines the 

patient every few hours as the course of her labor progresses. This means a physician could use a 

significant amount of PPE simply preparing for delivery. During delivery, the physician would 

have on a gown, shoe covers, gloves, face mask, and eye wear. The OB tech and labor and delivery 

nurse will both have on a mask, eyewear and gloves. And the nursery nurse usually has one a 

gown, eyewear, gloves and a mask, because she is going to receive the baby. Id. at 131:6-132:5. 

26. A complicated birth is attended by 6-7 medical care providers; at least two 

additional people from the ICU or NICU, who are available at the time of delivery to resuscitate 

the baby if needed, and the anesthesia personnel if the patient requires anything for pain control 

(i.e., an epidural) during her labor course, which approximately 85% of patients receive. Id. at 

129:11-23 (Robinson). A complicated birth will involve the use of more PPE than an 
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uncomplicated birth, because there will be additional personnel in the room. Id. at 131:6-131:8 

(Robinson). 

27. For an uncomplicated vaginal birth, a patient is admitted to the hospital for at least 

24-48 hours in the state of Alabama. Corr. Robinson Decl. (Doc. 99-1) ¶ 34; PI R.D. Tr. at 130:2-

5 (Robinson). A vaginal delivery can lead to injury, such as injury to the pelvic floor. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 9A. And even an uncomplicated pregnancy can suddenly become 

life-threatening during labor and delivery. Id.  

28. One-third of pregnancies result in a caesarean section (C-section) delivery. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 9A; PI R.D. Tr. at 130:13-16 (Robinson). For a C-section delivery, 

a patient remains in the hospital for 72-96 hours, with 96 hours being the routine discharge, and 

72 hours being early discharge. Corr. Robinson Decl. (Doc. 99-1) ¶ 34; PI R.D. Tr. at 130:2-12 

(Robinson). A C-section delivery is a significant abdominal surgery that carries risks of 

hemorrhage, infection and injury to internal organs. Corr. Robinson Decl. (Doc. 99-1) ¶ 9A. 

29. If complications arise during birth, a patient may be required to stay in the hospital 

for longer than 96 hours; most complications that arise during the labor course or postpartum may 

require that the patient stays in the hospital for at least two additional days, if not more. PI R.D. 

Tr. at 130:17-23 (Robinson); Corr. Robinson Decl. (Doc. 99-1) ¶ 34. 

30. A pregnant patient’s stay in a hospital requires the use of a hospital bed or room, 

the time and attention of hospital staff, and PPE. PI R.D. Tr. at 130:24-131:12 (Robinson); Corr. 

Robinson Decl. (Doc. 99-1) ¶ 34. 

Abortion in Alabama 

31. Currently, there are only three clinics providing abortions in Alabama: Plaintiff 

Reproductive Health Services (“RHS”) in Montgomery; Plaintiff West Alabama Women’s Center 
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(“WAWC”) in Tuscaloosa; and Plaintiff Alabama Women’s Center (“AWC”) in Huntsville. Suppl. 

Compl. ¶ 16. AWC is the only clinic in the state that provides abortion care after 14 weeks LMP. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 13; PI R.D. Tr. at 78:4-9 (Robinson). These outpatient clinics 

provide over 99% of abortions performed in the state. DX13; Corr. Robinson Decl. (Doc. 99-1) ¶ 

31. 

32. Legal abortion is one of the safest medical procedures in the United States. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 9; PI R.D. Tr. at 78:10-16 (Robinson). It is substantially safer than 

continuing a pregnancy through to childbirth. Corr. Robinson Decl. (Doc. 99-1) ¶ 9; PX15.006-7 

(Nat’l Acads.); PI R.D. Tr. at 78:17-23 (Robinson). Carrying a pregnancy to term is approximately 

ten times riskier than abortion. PI R.D. Tr. at 78:17-23 (Robinson). 

33. Approximately one in four women in this country will have an abortion by age 

forty-five. Corr. Robinson Decl. (Doc. 99-1) ¶ 9. The decision to terminate a pregnancy is informed 

by a combination of diverse, complex, and interrelated factors that are intimately related to the 

individual’s values and beliefs, culture and religion, health status and reproductive history, familial 

situation, and resources and economic stability. Some people have abortions because they 

conclude that it is not the right time to become a parent given their age, desire to pursue their 

education and/or career, or because they feel they lack the necessary financial resources or level 

of partner or familial support or stability. Many abortion patients are already mothers; indeed, a 

majority of women having abortions already have at least one child. Some people seek abortions 

to preserve their life or health; some because they have become pregnant as a result of rape; and 

others because they decide not to have children at all. Some people who have suffered trauma, 

such as sexual assault or domestic violence, may be concerned that pregnancy, childbirth, and/or 

an additional child may exacerbate already extremely difficult and dangerous situations for them 
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and put them at risk of greater sexual or physical violence or worse. Corr. Robinson Decl. (Doc. 

99-1) ¶ 16; Decl. of Jane Doe in Support of Pls.’ Mot. for TRO and Prelim. Inj. (“Doe Decl.”), 

attached to Pls.’ Mot. for TRO and Prelim. Inj. as Ex. 3, Doc. 73, ¶¶ 2–6, 8 15, 16; Decl. of Gloria 

Gray in Support of Pls.’ Mot. for TRO and Prelim. Inj. (“Gray Decl.”), attached to Pls.’ Mot. for 

TRO and Prelim. Inj. as Ex. 2, Doc. 73 ¶ 7; PI R.D. Tr. at 90:15-91:22 (Robinson).  

34. There are two main methods of abortion: medication abortion and surgical abortion. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 10. Both methods are safe, effective means to terminate a 

pregnancy. Id.  

35. Medication abortion involves two pills: mifepristone and misoprostol. The patient 

takes the mifepristone in the clinic and then, typically twenty-four to forty-eight hours later, takes 

the misoprostol at a location of their choosing, most often at their home, after which they expel 

the contents of the uterus in a manner similar to a miscarriage. In Alabama, medication abortion 

is available up to 70 days or 10.0 weeks LMP. Corr. Robinson Decl. (Doc. 99-1) ¶ 10; PI R.D. Tr. 

at 74:16-75:10 (Robinson). 

36. For some patients, medication abortion is contraindicated, and/or there are factors 

that counsel in favor of a surgical abortion, including patients with medical conditions—like 

chronic renal or liver insufficiency or anemia—that make surgical abortion a safer and/or more 

appropriate course. Patients with intrauterine devices (IUDs), those on chronic steroid use, and 

those on blood thinners are also not good candidates for medication abortion. Corr. Robinson Decl. 

(Doc. 99-1) ¶ 12; PI R.D. Tr. at 75:11-76:7 (Robinson). 

37. Surgical abortion, despite its name, is not what is commonly understood to be 

“surgery”—it involves no incision and no need for general anesthesia. In the first trimester, 

surgical abortions are generally performed using suction curettage (or “aspiration”) technique, 
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which involves using a curette connected to a suction apparatus to gently empty the contents of 

the uterus. This procedure typically takes five to ten minutes. Starting around 15 weeks LMP, 

abortions are generally performed using the dilation and evacuation (“D&E”) method, in which 

clinicians dilate the cervix further and use instruments to empty the uterus. Corr. Robinson Decl. 

(Doc. 99-1) ¶ 11; PI R.D. Tr. at 76:22-77:12 (Robinson). Surgical abortion is available in Alabama 

up to 21.6 weeks LMP. Corr. Robinson Decl. (Doc. 99-1) ¶ 13; PI R.D. Tr. at 77:13-16 (Robinson). 

Alabama prohibits abortion except in narrow circumstances after twenty weeks post-fertilization, 

or 22 weeks LMP. Corr. Robinson Decl. (Doc. 99-1) ¶ 32; PI R.D. Tr. at 77:23- 78-3 (Robinson); 

see also Ala. Code § 26-23B-5. 

38. In Alabama, an abortion requires only a maximum of 2-3 visits to the clinic. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 33; PI R.D. Tr. at 128:8-15 (Robinson). But for Alabama laws 

mandating multiple visits to obtain an abortion, an abortion could be provided in a single visit. PI 

R.D. Tr. at 93:2-6 (Robinson). Alabama has not relaxed the two-trip requirement (nor its ban on 

telemedicine for abortion), id. at 96:19-20 (Robinson), notwithstanding its purported concerns 

about the risk of spreading COVID-19 via in-person contact.  

39. Neither medication nor surgical abortion requires extensive amounts of PPE. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 30; PI R.D. Tr. at 142:14-146:12 (Robinson). For the laboratory 

exam and the state-mandated ultrasound that must be performed before every abortion, Plaintiff 

AWC uses only non-sterile gloves. Corr. Robinson Decl. (Doc. 99-1) ¶ 30; PI R.D. Tr. at 143:8-

23; 144:3-12 (Robinson). For medication abortion itself, AWC uses only non-sterile gloves. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 30; PI R.D. Tr. at 142:19-143:23 (Robinson); cf. id. at 54:22-55:2-

15 (Harris).  
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40. For surgical abortions, the physician at AWC uses a gown (for patients that are later 

gestational age), sterile gloves, a surgical mask and reusable eyewear, and the one assistant uses 

gloves and reusable eyewear. Corr. Robinson Decl. (Doc. 99-1) ¶ 30; PI R.D. Tr. at 132:10-18 

(Robinson). During the COVID-19 crisis, AWC also had reusable masks made for all its staff 

members, to protect both AWC staff and their patients. PI R.D. Tr. at 132:11-18; 145:2-4 

(Robinson). Abortion providers in Alabama do not use hospital staff or supplies, hospital beds, or 

ventilators. Corr. Robinson Decl. (Doc. 99-1) ¶ 31. 

41. Serious complications from abortion (both medical and surgical) are rare—

occurring in fewer than 1% of abortions and far less frequently than during childbirth. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 3; PI R.D. Tr. at 78:10-23; 82:4-8 (Robinson); PX15 (Nat’l Acads.) 

at 6-7, 78, 83, 86. Complications from a medication abortion include increased bleeding and 

retained products. PI R.D. Tr. at 78:24-79:11 (Robinson). Complications from a surgical abortion 

include bleeding, infection, and uterine perforation. Id. When abortion complications occur, they 

can almost always be managed in an outpatient clinic setting. Corr. Robinson Decl. (Doc. 99-1) ¶ 

9; PI R.D. Tr. at 79:16-20 (Robinson). Major complications—defined as complications requiring 

hospital admission, surgery, or blood transfusion—occur in less than one-quarter of one percent 

(0.23%) of all abortion cases:  in 0.31% of medication abortion cases, in 0.16% of first-trimester 

in-clinic abortion cases, and in 0.41% of in-clinic cases in the second trimester or later. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 9; PI R.D. Tr. at 78:10-16 (Robinson) (“[L]ess than 0.5 percent of 

the time a patient will have a significant complication with an abortion procedure.”); id. at 79:12-

15 (Robinson).  
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Causes of Delayed Access to Abortion 

42. Patients generally seek abortion as soon as they are able. Corr. Robinson Decl. 

(Doc. 99-1) ¶ 17. However, many face logistical obstacles that can delay access to abortion care. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 17; PI R.D. Tr. at 90:15-91:3 (Robinson). Some patients may 

not discover they are pregnant until later in their pregnancies, others may experience difficulties 

navigating the medical system, including finding a provider and scheduling an appointment, and 

others may receive indication or diagnosis of a fetal medical condition or anomaly later in their 

pregnancies. Corr. Robinson Decl. (Doc. 99-1) ¶ 17; PI R.D. Tr. at 93:20-23 (Robinson). Patients 

also need to gather the financial resources to pay for the abortion and related costs, and arrange 

transportation to a clinic, and possibly time off of work (without paid sick leave) or childcare 

during appointments. Gray Decl. (Doc. 73) ¶¶ 6, 19, 22-23; Corr. Robinson Decl. (Doc. 99-1) ¶ 

17; PI R.D. Tr. at 92:3-15 (Robinson). Approximately 60% of AWC’s patients are on Medicaid. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 17. Unlike other forms of medical care, Medicaid does not 

cover the costs of an abortion except in cases of rape, incest, or life endangerment. Id.; PI R.D. Tr. 

at 92:5-10 (Robinson). Because Alabama law requires abortion patients to make an in-person visit 

at the clinic for state mandated counseling and then wait at least 48 hours before obtaining their 

procedure, Plaintiffs’ patients will have to navigate these barriers twice. PI R.D. Tr. at 93:2-6 

(Robinson); see Ala. Code § 26-23A-4. 

43. Delays result in higher financial and emotional costs to the patient. Gray Decl. 

(Doc. 73) ¶ 19. These obstacles and delays are only exacerbated when a patient can no longer 

obtain an abortion in the city where or close to where she lives, and must instead travel extended 

distances to obtain abortion services. Id. at ¶ 20; PI R.D. Tr. at 93:16-19 (Robinson). These burdens 

fall most heavily on the low-income women who make up the vast majority of Plaintiffs’ patients, 
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many of whom do not have access to reliable transportation or the financial resources to travel to 

a distant city or state to obtain medical care, and also on those who are victims of domestic 

violence, who must overcome exceptional hurdles to obtain an abortion without their abusers’ 

knowledge. Suppl. Compl. (Doc. 79) ¶ 113; Gray Decl. (Doc. 73) ¶ 22-23; Corr. Robinson Decl. 

(Doc. 99-1) ¶ 17.  

44. The COVID-19 pandemic has only exacerbated existing burdens on patients 

seeking abortion care. Corr. Robinson Decl. (Doc. 99-1) ¶ 18. It has limited public transit 

availability, caused layoffs and other work disruptions, shuttered schools and childcare facilities, 

and otherwise limited patients’ options for transportation and childcare support during a time of 

recommended social-distancing and shelter-in-place orders. Gray Decl. (Doc. 73) ¶ 23; Corr. 

Robinson Decl. (Doc. 99-1) ¶ 18; PI R.D. Tr. at 93:7-22 (Robinson). 

Delay Increases Risks and Disserves the State’s Asserted Interests by Requiring Patients to 
Have More Complex Medical Procedures 

 
45. Although abortion is always a very safe medical procedure, delays in abortion 

access subject patients to increased medical risks. PI R.D. Tr. at 105:19-23 (Robinson); PX15 

(Nat’l Acads.); PX14 (Bartlett). Indeed, the strongest factor associated with abortion-related 

mortality in the United States is gestational age, with the risk of mortality increasing exponentially 

with weeks’ gestation. PX14 (Bartlett). 

46. The risks associated with abortion are greater later in pregnancy for a number of 

reasons. With a larger gestation, a clinician has to achieve greater cervical dilation, which may 

require a greater level of anesthesia or medication for pain control. As the pregnancy progresses, 

the procedure also changes. Different instruments are needed in order to evacuate or empty the 

contents of the uterus, which puts the patients at risk for uterine perforation. And because the 

Case 2:19-cv-00365-MHT-JTA   Document 132   Filed 04/08/20   Page 15 of 70



16 
 

pregnancy is larger, patients have a higher risk for hemorrhage or increased bleeding. PI R.D. Tr. 

at 105:24-06:10 (Robinson).  

47. Numerous peer-reviewed studies have confirmed that delay increases the risks 

associated with abortion. Id. at 106:11-110:19 (Robinson). The National Academies of Sciences, 

Engineering and Medicine has concluded that while complications associated with abortion are 

rare, the risk of serious complication increases with weeks’ gestation. As the number of weeks 

increases, the invasiveness of the required procedure and the need for deeper levels of sedation 

also increase. Thus, delaying the abortion increases the risk of harm to the woman. Id. at 106:17-

107:11 (Robinson); PX15.007. 

48. Other peer-reviewed studies have concluded that gestational age at the time of 

abortion is the strongest risk factor for abortion-related mortality. The lowest rates of abortion-

related mortality are found among women who have an abortion in the first trimester of pregnancy, 

particularly within the first 8 weeks of pregnancy. Women who have abortions in the second 

trimester (at or after 13 weeks of gestation) have abortion-related mortality rates greater than 

women whose abortions were performed in the first 8 weeks of pregnancy. If women who had 

abortions after 8 weeks of gestation had instead obtained abortions during the first 8 weeks of 

pregnancy, when the risk is lowest, fully 87% of deaths could have been prevented. There is a 38% 

increase in risk of abortion-related death for each additional week of gestation. Access to abortion 

even 1 week earlier reduces the risk of death disproportionately as gestational age increases. See 

PX14 (Bartlett); PI R.D. Tr. at 107:12-110:19 (Robinson). According to the research, a woman 

being able to access abortion care as early in pregnancy as possible is the single most important 

factor for ensuring the safety of abortion; each week that a woman is delayed in obtaining the 

abortion increases the risk of harm. PI R.D. Tr. at 111:1-21 (Robinson). 
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49. While the risk of abortion-related mortality and morbidity is very low, there is no 

way for a medical provider to predict in advance which of her patients will be harmed. However, 

because, statistically, the risks associated with abortion increase with each week of pregnancy, if 

a provider were forced to select certain patients to delay, she would be gambling with her patients’ 

safety. PI R.D. Tr. at 111:22-112:13 (Robinson).  

50. Not only does delay increase the medical risks of an abortion, but it can push 

patients past the point when a desired abortion method is available, causing patients to require 

more complex, and potentially more invasive, forms of care. For example, in Alabama, medication 

abortion is available up to 10 weeks LMP. Corr. Robinson Decl. (Doc. 99-1) ¶ 10; PI R.D. Tr. at 

74:16-75:10 (Robinson). Aspiration abortion is available up to approximately 15 weeks LMP, at 

which point a patient requires a D&E. Corr. Robinson Decl. (Doc. 99-1) ¶ 11; PI R.D. Tr. at 76:22-

77:12 (Robinson). Hence, a patient forced to delay from, e.g., 9 weeks to 11 weeks loses the 

opportunity to have a medication abortion; a patient forced to delay from, e.g., 14 weeks to 16 

weeks necessarily must undergo a more complex procedure involving greater instrumentation. PI 

R.D. Tr. at 105:24-106:10 (Robinson).  

51. Delaying a patient past the point when she can obtain, e.g., a medication abortion 

or to the point when her only option would be a D&E procedure not only burdens patients, but it 

also disserves Alabama’s professed interests in conserving PPE and reducing in-person contact. 

For example, a medication abortion involves substantially less PPE than a surgical procedure, and 

delaying a patient past the point when medication abortion is available undermines Alabama’s 

asserted interest in PPE conservation. PI R.D. Tr. at 132:10-18, 142:19-143:1 (Robinson). A 

medication abortion likewise involves less physical contact between patient and provider than a 

procedural abortion. Id. at 76:22-77:4, 142:19-143:1 (Robinson). And because later procedures 
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take longer to perform, id. at 105:24-106:10, delaying a patient to the point where she requires a 

more complex procedure results in longer physical contact between the patient and the healthcare 

team, disserving the State’s purported interest in reducing such contact.  

52. Patients subjected to unwanted delays may also lose the ability to obtain an abortion 

in and around their local communities. Alabama only has three abortion clinics, and the clinics in 

Montgomery and Tuscaloosa do not provide abortion services beyond 14 weeks LMP. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 13; PI R.D. Tr. at 78:4-9 (Robinson). A Montgomery-based abortion 

patient at 13 weeks forced to delay her abortion by two weeks would be unable to obtain an 

abortion locally and would be forced to travel hundreds of miles to Huntsville to access an abortion 

or to forego that care entirely. Corr. Robinson Decl. (Doc. 99-1) ¶ 13; PI R.D. Tr. at 78:4-9 

(Robinson).1 

53. Certain social factors (or social determinants of health) may also increase the risk 

of delay for a particular patient. PI R.D. Tr. at 112:14-113:18 (Robinson); cf. id. at 25:20-26:3 

(Harris). 

54. A patient’s financial situation may make delay particularly harmful. With each 

week of pregnancy that abortion is delayed, the cost of the procedure increases. Some patients, 

particularly the vast majority of Plaintiffs’ patients who are low-income, already struggle to afford 

the cost of accessing abortion. Others patients are very ill during their pregnancies, and as a result 

have to take time off from work. Delaying their procedures forces them to remain ill, and to take 

more time off work, which could further increase the financial burden they may face as a result of 

additional lost wages. If, as a result of being delayed, some patients are forced to try to come up 

 
1  See also Planned Parenthood Se., Inc. v. Strange, 33 F. Supp. 3d 1330, 1358-59 (M.D. Ala. 
2014) (explaining that travel distances of 50 miles impose particular burdens on urban patients 
who lose the ability to obtain an abortion at the “in-town clinic”). 
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with the funds for a more expensive procedure, or to again navigate the logistics of getting back 

to the clinic, taking time off of work, and coordinating child care, they may not be able to access 

abortion at all. PI R.D. Tr. at 112:25- 114:4 (Robinson).  

55. Some patients are in relationships where domestic violence is involved. Incidences 

of violence are increased during a pregnancy, and so if a patient has issues with intimate partner 

violence, a delay may be harmful to her. Id. at 112:16-20 (Robinson).  

56. Other patients have experienced rape and are deciding to end the pregnancy because 

of that reason. Delay in terminating their pregnancies may be harmful to them because of the 

emotional and mental toll it would take on them to continue to carry pregnancies that were the 

result of rape. Id. at 112:21-24 (Robinson). 

Impact of Delay on Patients and Medical System 

57. If a woman is unable to get an abortion, she does not stop needing medical care. PI 

R.D. Tr. at 125:15-18 (Robinson); id. 50:15-51:13 (Harris). Patients continuing their pregnancies 

who are not certain whether and when they will be able to obtain an abortion require prenatal care, 

as well as ultrasounds and lab tests. Corr. Robinson Decl. (Doc. 99-1) ¶ 53; PI R.D. Tr. at 125:19-

126:11 (Robinson). Late entry into prenatal care for a patient who was not anticipating needing 

that care often requires a physician to play “catch up” and provide more medical care than they 

would otherwise need. PI R.D. Tr. at 126:25-127:12 (Robinson). That care necessarily involves 

in-person contact and PPE. Id. at 131:6-132:9 (Robinson). 

58. AWC only has the capacity to perform 3-4 procedures starting at 20 weeks LMP in 

a single day, and already often schedules 3-4 such procedures per day. Id. at 115:7-21 (Robinson). 

The clinic thus does not have the capacity to care for an influx of patients scheduled for earlier 

procedures but delayed until later in pregnancy. Id. at 115:22-116:1. 

Case 2:19-cv-00365-MHT-JTA   Document 132   Filed 04/08/20   Page 19 of 70



20 
 

59. While AWC would try to meet patient demands for its services, it does not have the 

ability to significantly expand its provision of care. Corr. Robinson Decl. (Doc. 99-1) ¶ 49; PI R.D. 

Tr. at 114:3-116:1 (Robinson). Besides Dr. Robinson, AWC employs only one other physician. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 49. Because of zoning rules, AWC cannot provide care on 

weekends, or after 5:00 pm during weekdays. Corr. Robinson Decl. (Doc. 99-1) ¶ 49; PI R.D. Tr. 

at 114:25-115:6 (Robinson). Alabama’s mandatory two-trip and 48-hour waiting period 

requirements, as well as its ban on the use of telemedicine for abortion care, would make it even 

more difficult for AWC to adjust its schedule to accommodate any additional influx of patients 

whose procedures had been delayed under the Order. Corr. Robinson Decl. (Doc. 99-1) ¶ 49; PI 

R.D. Tr. at 93:2-6 & 96:12-23 (Robinson). 

60. If a woman cannot obtain an abortion in the state where she resides, she may attempt 

to travel out of state. Corr. Robinson Decl. (Doc. 99-1) ¶ 50; PI R.D. Tr. at 132:19-25 (Robinson). 

Out-of-state travel to obtain an abortion requires a woman to overcome a number of logistical 

barriers, including finding and paying for transportation and (if needed) childcare, and trying to 

obtaining time off work (which may only be unpaid, forcing them to forgo wages, and/or putting 

them at risk of losing their job). Corr. Robinson Decl. (Doc. 99-1) ¶ 50; PI R.D. Tr. at 133:5-134:1 

(Robinson). These logistical barriers may be heightened during the COVID-19 crisis, given the 

limitations that the pandemic has placed on public transit and childcare options, and the layoffs 

and job losses that have resulted from it. Corr. Robinson Decl. (Doc. 99-1) ¶ 51; PI R.D. Tr. at 

133:8-22 (Robinson). Given the logistical hurdles of traveling out of state, particularly during the 

COVID-19 pandemic, patients who attempt to do so are likely to obtain abortions later in their 

pregnancies than they would have if they had obtained an abortion in Alabama. Corr. Robinson 
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Decl. (Doc. 99-1) ¶ 51. Efforts to travel may also expose both abortion patients and other people 

to additional risk of contracting COVID-19. Corr. Robinson Decl. (Doc. 99-1) ¶ 51. 

61. For some patients, travel to another state will not be possible, either because they 

cannot overcome the logistical and financial barriers associated with accessing care out-of-state, 

or because they are past the gestational age limits in the states to which they would travel. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 52; PI R.D. Tr. at 133:23-134:1 (Robinson). Some of these patients 

may turn to options outside of the healthcare system and attempt to self-induce an abortion. Corr. 

Robinson Decl. (Doc. 99-1) ¶ 54; PI R.D. Tr. at 132:22-133:4 & 134:2-5 (Robinson). Such 

attempts to self-induce can give rise to additional health problems, causing patients to seek 

emergency medical care. Corr. Robinson Decl. (Doc. 99-1) ¶ 54; PI R.D. Tr. at 134:6-13 

(Robinson). This would increase the strain on hospital resources, including PPE, and the number 

of interactions these patients have with the medical system, as compared with the minimal 

healthcare resources involved with the provision of in-clinic abortion. Corr. Robinson Decl. (Doc. 

99-1) ¶ 54; PI R.D. Tr. at 134:14-135:5 (Robinson). 

62. Other patients compelled to cancel or delay their abortion procedures will be forced 

to continue their pregnancies through to term. PI R.D. Tr. at 132:22-25 & 135:6-10 (Robinson); 

Corr. Robinson Decl. (Doc. 99-1) ¶ 53; cf. PI R.D. Tr. at 50:14-17 (Harris). Patients continuing 

their pregnancies to term will continue to require prenatal care and will eventually go into labor 

and give birth in the hospital setting. PI R.D. Tr. at 125:15-18 (Robinson); Corr. Robinson Decl. 

(Doc. 99-1) ¶ 53. 

63. Studies have shown that patients who are denied a wanted abortion have poorer 

outcomes when compared to those who were able to obtain the abortion they desired, including 

greater likelihood of living in poverty, staying in abusive relationships, and experiencing mental 
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health issues, as well as increased chances of experiencing health consequences from continuing 

a pregnancy. PI R.D. Tr. at 135:11-24 (Robinson); Corr. Robinson (Doc. 99-1) Decl. ¶ 53. 

Emergency Orders 

64. On March 13, 2020, the United States declared a state of emergency, and Governor 

Ivey proclaimed a state of emergency in Alabama in response to the COVID-19 crisis. See 

Proclamation No. 9994, 85 Fed. Reg. 15,337, 2020 WL 1272563 (Mar. 13, 2020); Governor Kay 

Ivey, Proclamation of the Governor, “State of Emergency: Coronavirus (COVID-19),” Mar. 13, 

2020 (Doc. 88-7), DX-7.  

65. On March 19, 2020, the State Public Health Officer, Defendant Dr. Scott Harris, 

pursuant to his authority to direct that conditions prejudicial to health in public places be abated, 

Ala. Code. § 22-2-2(4), issued an order stating, inter alia, that “effective immediately, all elective 

dental and medical procedures shall be delayed.” See Scott Harris, M.D., M.P.H., State Health 

Officer, Order of the State Health Officer Suspending Certain Public Gatherings Due to Risk of 

Infection by COVID-19, Mar. 19, 2020, (Doc. 88-4) DX-4, ¶ 6.  

66. On March 20, 2020, Dr. Harris issued an amended order that did not alter the 

language concerning elective medical and surgical procedures. See Scott Harris, M.D., M.P.H., 

State Health Officer, Amendment to Emergency Order Suspending Public Gatherings Due to Risk 

of Infection by COVID-19 (Applicable Statewide), Mar. 20, 2020, (Doc. 88-3) (DX-3), ¶ 6. 

67. The March 19 and 20 Orders were set to expire on April 6, 2020, but stated that 

prior to that date “a determination shall be made whether to extend this Order.” See DX-3 (Doc. 

88-3) ¶ 9, DX 4 (Doc. 88-4) ¶ 9. 
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68. According to Dr. Harris, these orders “did not attempt to make any determination 

about what’s an elective procedure,” but “left that to the discretion of the provider.” PI R.D. Tr. at 

11:5-8 (Harris). 

69. On March 27, 2020, the State Public Health Officer issued a second amended order 

stating, in relevant part, that effective March 28, 2020 at 5:00 P.M. “all medical or surgical 

procedures shall be postponed until further notice, subject to the following exceptions”: 

(a) Dental, medical, or surgical procedures necessary to treat an emergency medical 
condition. For purposes of this order, “emergency medical condition” is defined as 
a medical condition manifesting itself by acute symptoms of sufficient severity 
(including severe pain, psychiatric disturbances, and/or symptoms of substance 
abuse) such that the absence of immediate medical attention could reasonably be 
expected by a person’s licensed medical provider to result in placing the health of 
the person in serious jeopardy or causing serious impairment to bodily functions or 
serious dysfunction of bodily organs.  

 
(b) Dental, medical, or surgical procedures necessary to avoid serious harm from an 

underlying condition or disease, or necessary as part of a patient’s ongoing and 
active treatment.  

 
See Scott Harris, M.D., M.P.H., State Health Officer, “Order of the State Health Officer 

Suspending Certain Public Gatherings Due to Risk of Infection by COVID-19,” Mar. 27, 2020, 

(Doc. 88-1) DX-1 ¶ 7.  

70. The March 27 Order stated that “[t]his Order shall remain in full force and effect 

until 5:00 P.M. on April 17, 2020[,]” and that prior to that date “a determination shall be made 

whether to extend this Order—or, if circumstances permit, to relax this Order.” Id. at ¶ 10. 

71. The March 27 Order was also promulgated as an emergency rule, which is not set 

to expire for 120 days. See DX-1 (to be codified at Ala. Admin. Code 420-4-1-.13 ER). 

72.  Dr. Harris testified that the language set forth in ¶ 14 of the March 27 Order 

concerning dental, medical, and surgical procedures was not intended to change the meaning of 

the language set forth in ¶ 7 of the March 19 and 20 Orders, or otherwise alter its effect. See PI 
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R.D. Tr. at 12:15-17 (“Q. And is this similar to the provision when you asked simply that elective 

procedures be postponed? A. Yes. It was meant to have the same effect.”) (Harris). 

73. On April 3, the State Public Health Officer issued a third amended order including 

identical language as the March 27 Order concerning medical and surgical procedures. Compare 

Scott Harris, M.D., M.P.H., State Health Officer, “Order of the State Health Officer Suspending 

Certain Public Gatherings Due to Risk of Infection by COVID-19,” Apr. 3, 2020 (PX-19), DX-17, 

¶ 14, with DX-1, ¶ 7. 

74. The April 3 Order states that “[t]his Order shall remain in full force and effect until 

5:00 P.M. on April 30, 2020[,]” and that prior to that date “a determination shall be made whether 

to extend this Order—or, if circumstances permit, to relax this Order.” DX-1, ¶ 16. 

75. The April 3 Order was also promulgated as an emergency rule, which is not set to 

expire for 120 days. See DX-17 (to be codified at Ala. Admin. Code 420-4-1-.13 ER). 

76. Any person who “knowingly violates or fails or refuses to obey or comply with” 

the April 3 Order “shall be guilty of a misdemeanor” and subject to a $25-$500 fine, and “if the 

violation or failure or refusal to obey or comply is a continuing one, each day’s violation, or failure 

or refusal shall constitute a separate offense and shall be punished accordingly.” Ala. Code § 22-

2-14. 

77. Either the Attorney General and/or a district attorney may initiate a misdemeanor 

prosecution in Alabama courts. See, e.g., Ala. Code § 36-15-14 (“Attorney General may at “any 

time he [] deems proper . . . superintend and direct the prosecution of any criminal case in any of 

the courts of this state”); Ala. Code § 36-15-15 (Attorney General may “direct any district attorney 

to aid and assist in the investigation or prosecution of any case in which the state is interested”); 
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Ala. Code § 12-17-184(2) (District attorneys have the power to “draw up all indictments and to 

prosecute all indictable offenses” within their jurisdiction”). 

78. In addition, the Department, which licenses Alabama abortion clinics, see Ala. 

Code § 22-21-20 et seq.; Ala. Admin. Code r. 420-5-1-.01 et seq., has the power to ensure all care 

provided at abortion clinics is “rendered in accordance with all applicable . . . state . . . laws,” Ala. 

Admin. Code r. 420-5-1-.03(1). Such laws include the April 3 Order. 

79. The Alabama Board of Medical Examiners may, on its own motion, investigate any 

evidence which appears to show that a physician is or may be guilty of any of the acts, offenses, 

or conditions set forth in Ala. Code § 34-24-360, which includes, inter alia, “unprofessional 

conduct,” as defined in the Alabama Administrative Code, and recommend or request that the 

Medical Licensure Commission of Alabama (“MLCA”) suspend or revoke the license of a 

physician. See id. at § 34-24-361; Ala. Admin. Code r. 540-X-1-.07.  

80. The MLCA has the power and duty to suspend, revoke, or restrict any license to 

practice medicine or osteopathy in the State of Alabama or place on probation or fine any licensee 

whenever the licensee shall be found guilty on the basis of substantial evidence of, inter alia, 

conviction of a felony or “unprofessional conduct,” as defined in the Alabama Administrative 

Code. See Ala. Code § 34-24-360; Ala. Admin. Code r. 545-X-1-.06; Ala. Admin. Code r. 545-X-

4-.06. In addition, the MLCA is authorized to “call upon the attorney general, district attorney, or 

other prosecuting attorneys of this state to assist in any request.” Ala. Admin. Code r. 545-X-1-

.06(5). 

81. The Alabama Administrative Code defines unprofessional conduct to include “any 

act that is . . . detrimental or harmful to the health, safety, and welfare of the public.” Ala. Admin. 

Code r. 545-X-4-.06. 
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Duration of the Emergency Orders 

82. As Dr. Harris testified, it is not possible to know how long these restrictions will 

remain in place. See PI R.D. Tr. at 23:21-25 (“Q. Is it possible, Dr. Harris, for you to know how 

long these restrictions will be needed? A. We – no, we don’t know. The short answer is no. We 

certainly are trying to figure that out, but at this point, we don’t know for certain.”) (Harris, Dr. 

testifying); 35:25-36:9-22 (“Q. You cannot say with certainty how long the need to postpone 

certain dental, medical, and surgical procedures will last; correct? A. That’s correct. I cannot say 

that with certainty.”) (Harris). 

83. In attempting to identify the potential timeframe, Dr. Harris testified that “if this is 

at all similar to something like influenza, we may see a three- or four-month course from when we 

begin to see cases until when the spike tends to subside,” id. at 37:20-22, but that “it’s not clear 

when we pass the peak what the response is,” id. at 39:7-8-21, and therefore whether the 

emergency orders could be relaxed, even at that point, see id. at 39:8-15 (“I think we haven’t seen 

examples of that yet anywhere else in the country. And so we’re waiting to see from those places 

that are head of us. You know, for example, does everything go away and you’re back to normal 

one day later? Or do you ease up on social distancing guidelines and have some restrictions for 

awhile gradually. I think we really just don’t know that and we’re looking to see what is working 

in other places.”) (quoting PX-22). 

84. While the situation in China was much improved after approximately three months, 

that was with “extremely stringent quarantine and travel restrictions” that would be “very difficult” 

to implement in Alabama. Id. at 36:4-37:2. 
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Plaintiffs’ Response to the COVID-19 Crisis and Compliance with Emergency Orders 
 

85. Plaintiffs are committed to doing their part to “flatten the curve,” and protect 

patients and staff. See PI R.D. Tr. at 93:23-97:23 (Robinson); Corr. Robinson Decl. (Doc. 99-1) 

¶¶ 22-25; Gray Decl. (Doc. 73) ¶¶ 8-13.  

86. Since the COVID-19 crisis began, Dr. Robinson has cancelled or postponed a 

number of services or procedures that she offers in her OBGYN private practice that, based on her 

medical judgment, could be safely delayed without harm to the patient, including a number of 

procedures performed in hospitals, to reduce the risk of transmission and preserve much-needed 

PPE. PI R.D. Tr. at 70:9-16; 72:25 -73:22 (Robinson). These include tubal ligations, 

hysterectomies, endometrial ablations and fluoroscopic procedures. PI R.D. Tr. at 70:17-22; 71:23-

10 (Robinson). 

87. Even before the State Health Officer issued any emergency orders, Plaintiffs had 

also taken numerous proactive steps to impose stringent social distancing measures at their clinics. 

Gray Decl. (Doc. 73) ¶¶ 8-14; Corr. Robinson Decl. (Doc. 99-1) ¶¶ 22-26.  

88. These measures are consistent with safety guidelines issued by the Centers for 

Disease Control (“CDC”) and National Abortion Federation (“NAF”) for the provision of medical 

care during COVID-19. PI R.D. Tr. at 95:16-97:23 (Robinson); PX-4; PX-5; see also PI R.D. Tr. 

at 29:12-30:7; PX-17 (guidance issued by the Department urging health care providers to follow, 

inter alia, CDC guidance during this time). 

89. For example, Plaintiffs altered their scheduling and waiting room practices to limit 

the number of people who enter the clinics, so as to ensure that they are able to comply with social 

distancing guidance and appropriately space patients at least 6 feet apart within the facility. Gray 

Decl. (Doc. 73) ¶ 12; Corr. Robinson Decl. (Doc. 99-1) ¶ 23; see also PI R.D. Tr. at 93:23-95:15 
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(Robinson). Plaintiffs no longer allow support people or guests into the building with patients, 

except for very limited essential guests (i.e., a parent for a minor or a translator). Gray Decl. (Doc. 

73) ¶ 13; Corr. Robinson Decl. (Doc. 99-1) ¶ 23. 

90. Plaintiffs also screen all patients before they come to the clinic to determine if they 

have common symptoms of COVID-19, have recently traveled internationally or by air within the 

last 14 days, and/or have been in close proximity with anyone with a confirmed or presumed 

positive case of COVID-19. Gray Decl. (Doc. 73) ¶ 9-10; Corr. Robinson Decl. (Doc. 99-1) ¶ 24. 

Plaintiffs either do not schedule or cancel appointments of those who report such symptoms or 

exposure. Gray Decl. (Doc. 73) ¶¶ 9-10; Corr. Robinson Decl. (Doc. 99-1) ¶ 24; PI R.D. Tr. at 

93:23-94:20 (Robinson). Plaintiffs are also screening and taking the temperature of staff members. 

Gray Decl. (Doc. 73) ¶ 9-10; Robinson Decl. (Doc. 99-1) ¶ 24. 

91. Plaintiffs are taking additional steps as well: For example, Plaintiff AWC has 

removed frequently touched objects (magazines, books, etc.) from the waiting rooms and exam 

rooms; is providing all patients who enter the clinic with hand sanitizer; is asking patients to make 

sure they wash their hands and sanitize often, cover any cough or sneeze and immediately discard 

used tissues; and is disinfecting the waiting room, exam rooms and recovery rooms, and all 

frequently touched surfaces, on a continuous basis throughout the day. Corr. Robinson Decl. (Doc. 

99-1) ¶ 24. 

92. While performing medical procedures invariably requires the use of some PPE, 

Plaintiffs do not use N95 masks. Gray Decl. (Doc. 73) ¶ 14; Corr. Robinson Decl. (Doc. 99-1) ¶ 

31. Plaintiff AWC has a few N95 masks on-hand in case of a COVID-19 patient, but has not used 

any. PI R.D. Tr. at 145:22-146:9 (Robinson). And rather than use surgical masks to prevent 
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COVID-19 transmission when not performing a medical procedure, Plaintiff AWC relies on 

homemade, reusable masks sewn by volunteers. PI R.D. Tr. at 143:18-23 & 145:2-4 (Robinson).  

93. Plaintiffs could do even more to reduce the risk of transmission and preserve PPE 

if not for Alabama’s restrictive abortion laws. For example, even though it is not medically 

necessary for every patient, Alabama law requires that abortion providers perform an in-person 

physical exam, including an ultrasound and laboratory testing, before every medication abortion. 

Corr. Robinson Decl. (Doc. 99-1) ¶ 27; see also Ala. Code § 26-23E-7; Ala. Code § 26-23A-

4(b)(4); Ala. Admin. Code 420-5-1-.03(4)(d).  

94. Similarly, Alabama law also requires that patients receive state-mandated 

counseling, in-person, at least 48-hours prior to receiving an abortion. Ala. Code § 26-23A-4(a). 

95. But for these requirements, Plaintiffs could do the counseling over the phone and 

limit all abortion patients to one visit for the procedure; Plaintiffs could also preserve PPE by 

taking a medication abortion patient’s medical history over the phone, in which case the only 

interaction with the patient would be to hand her the medications wearing non-sterile gloves. See, 

e.g. Corr. Robinson Decl. (Doc. 99-1) ¶ 28; PI R.D. Tr. at 142:14-143:7 (Robinson).  

96. Dr. Robinson has already taken such steps to incorporate telemedicine into her 

OB/GYN practice, but cannot do so at AWC because of abortion-specific laws that Defendants 

have elected not to waive during the COVID-19 pandemic. PI R.D. Tr. at 96:1-96:23, 156:25-

157:14 (Robinson).2 

 
2 The Alabama Board of Medical Examiners (“ALBME”) has issued an order “encourag[ing] 
[health care providers] to communicate with patients, and provide telehealth services, through 
remote technologies,” including the “the prescribing of controlled substances using telemedicine . 
. . to patients for whom they have not conducted an in-person medical evaluation.” ALBME, 
Joint Not. of Enforcement Discretion by the [ALBME] and the Alabama State Board of Pharmacy 
(emphasis in original), Mar. 23, 2020, https://www.alabamapublichealth.gov/legal/assets/notice-
examiner-pharmacy-enforcement-032320.pdf. 
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97. On March 20, 2020, Plaintiffs received assurances from ADPH that the Department 

did not intend ¶ 7 of the March 19 and 20 Orders to require any abortions to be delayed. See Decl. 

of Randall Marshall in Support of Pls.’ Mot. for TRO and Prelim. Inj. (“Marshall Decl.”), attached 

to Pls.’ Mot. for TRO and Prelim. Inj. as Ex. 4, Doc. 73. Counsel for ADPH also stated that the 

Department had spoken to Plaintiff RHS and the Department was satisfied that the clinic was 

taking appropriate measures while continuing to perform abortions, including instituting a system 

to allow social distancing. Id. ¶ 5. 

98. On March 23, 2020, Plaintiff AWC provided its policies and protocols for 

continuing to perform abortions during the COVID-19 crisis, including instituting a system to 

allow social distancing. PI R.D. Tr. at 93:23-96:16 (Robinson); Corr. Robinson Decl. (Doc. 99-1) 

¶¶ 38, Doc. 99-1. 

99. Plaintiffs’ continued provision of abortions, under circumstances modified to 

respond to the COVID-19 crisis, was consistent with guidance issued by leading national medical 

associations, including: 

(a) The Ambulatory Surgery Center Association’s COVID-19: Guidance for ASCs for 

Necessary Surgery, which states that consideration of whether delay of a surgery is 

appropriate must account for risk to the patient of delay, “‘including the expectation 

that a delay of 6–8 weeks or more may be required to emerge from an environment 

in which COVID-19 is less prevalent.’” Am. Surgical Ctr. Ass’n, COVID-19: 

Guidance for ASCs on Necessary Surgeries, PX-9. 

(b) The Joint Statement by ACOG, the American Association of Gynecologic 

Laparoscopists, et al., on Elective Surgeries, issued March 16, 2020, which states 

that “Obstetric and gynecologic procedures for which a delay will negatively affect 
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patient health and safety should not be delayed. This includes gynecologic 

procedures and procedures related to pregnancy for which delay would harm patient 

health. Obstetrician–gynecologists and other health care practitioners should be 

aware of the unintended impact that policies responding to COVID-19 may have, 

including limiting access to time-sensitive obstetric and gynecological procedures.” 

Am. Ass’n of Gynecologic Laparoscopists et al., Joint Statement on Elective 

Surgery During COVID-19 Pandemic (Mar. 16, 2020), PX-7. 

(c) The Joint Statement by the ACOG, the American Board of Obstetrics & 

Gynecology, et al., on Abortion Access During the COVID-19 Outbreak, which 

states that to “the extent that hospital systems or ambulatory surgical facilities are 

categorizing procedures that can be delayed during the COVID-19 pandemic, 

abortion should not be categorized as such a procedure’ because it ‘is an essential 

component of comprehensive health care’ and ‘a time-sensitive service for which a 

delay of several weeks, or in some cases days, may increase the risks [to patients] 

or potentially make it completely inaccessible.” ACOG et al., Joint Statement on 

Abortion Access During the COVID-19 Outbreak (Mar. 18, 2020), PX-8. 

100. The Department has “urg[ed]” OB/GYNs to follow the latest guidelines from, inter 

alia, ACOG, for providing care during this time. See PI. R.D. Tr. 29:12-30:7; PX-17. 

 
Conflicting Guidance and Interpretations of the Emergency Orders  

 
101. Although Defendant Harris testified that there is no difference between the March 

19, 20, 27, and April 3 Orders in terms of the medical and surgical procedures that must be 

postponed, see PI R.D. Tr. 14:1-21 (Harris), Plaintiffs and the Court have received conflicting 

guidance from the Department and the Attorney General over what does and does not constitute a 
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criminal abortion under the Orders, over what deference is owed to a provider’s reasonable medical 

judgment as to whether an abortion falls within one of the exceptions, and over how the April 3 

Order will be enforced. 

Guidance to Plaintiffs 

102. As noted supra, Plaintiffs were previously informed by the Department that the 

March 19 and 20 Orders did not require them to postpone any abortions, and they continued to 

provide abortions between March 20 and 27 with the Department’s explicit and implicit approval. 

103. After the March 27 Order was issued, Plaintiffs sought assurances from the 

Department that ¶ 7 of that Order did not alter the meaning of the March 19 and 20 Orders. 

Plaintiffs stated their understanding that continuing to perform abortions was consistent with the 

exceptions set forth in ¶¶ 7(a)-(b), and that they did not view medication abortion as a “procedure” 

within the terms of the Orders. See Marshall Decl., Attachment 3 (Doc. 73). 

104. Notwithstanding the testimony later provided by Defendant Harris at the 

preliminary injunction hearing on this matter, the Department did not respond and referred the 

request to the Office of the Attorney General. Counsel for the Attorney General stated merely “[a]s 

the order indicates, procedures are exempt from mandatory postponement only if they meet the 

criteria set out in 7a. or b.” and that “[t]he Attorney General has issued enforcement guidance that 

is available for your review.” Marshall Decl., Attachment 4 (Doc. 73).  

105. The Attorney General’s “Guidance for Law Enforcement” explains that each 

violation of the March 27 Order constitutes a misdemeanor under Ala. Code § 22-2-14. See Steve 

Marshall, Attorney General, Guidance for Law Enforcement, Mar. 27, 2020, attached to Pls.’ First 

Amended Compl. for Declaratory and Injunctive Relief as Ex. D (Doc. 79). 
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106. The Guidance also states (emphasis in the original): “While the unprecedented 

nature of this pandemic and the government’s evolving response seem to demand some restraint 

related to criminal enforcement of this order, if a violator has been made aware of the state 

health order and the refusal to comply presents a threat to public health and safety, [criminal 

penalties] are available as an enforcement tool.” Id.  

107. On Saturday, March 28, Plaintiffs again sought clarification over whether the 

March 27 Order had altered the meaning of the March 19 and 20 Orders. See Marshall Decl., 

Attachment 5 (Doc. 73). 

108. Receiving no response, on the morning of Sunday, March 29, Plaintiffs’ counsel 

once again wrote to Defendants’ counsel, informing them of Plaintiffs’ intention to sue if 

assurances that they could continue to provide abortion care were not forthcoming. Marshall Decl., 

Attachment 6 (Doc. 73). 

109. This time, counsel for the Attorney General responded that, contrary to what the 

Department had previously informed Plaintiffs, “[w]e are unable to provide you with a blanket 

affirmation that abortions will, in every case, fall within one of the exemptions.” Marshall Decl., 

Attachment 7 (Doc. 73). 

110. Without any additional guidance, and in view of the criminal penalties, Plaintiffs 

immediately began canceling existing abortion appointments for the following week. See Gray 

Decl. (Doc. 73) ¶ 18. Patients were devastated, with many calls ending in tears. Id. at ¶ 19; Doe 

Decl. (Doc. 73) ¶¶ 15-16. 
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Defendants’ Varying and Evolving Interpretations of the March 27 and April 3 Orders and 
Exceptions Prior to the Preliminary Injunction Hearing 

 
111. At a telephonic conference with the Court held on March 30, 2020, counsel for the 

Attorney General made numerous representations that the March 27 Order was intended to narrow 

Plaintiffs’ previous understanding of the March 19 and 20 Orders: 

THE COURT: In other words, we don’t know whether abortions can proceed or not. 
So how do your arguments –  
MR. DAVIS: Yes, we do know that, Your Honor. And they cannot, unless, for 
example, it’s -- let’s say that a patient presented who needed an abortion to protect the 
life of the mother; it would place her in an emergency medical condition. That abortion 
fits within the exception and could go forward under the order. A routine abortion 
cannot. 
THE COURT: Okay. 
MR. DAVIS: That is the position of the state –  
THE COURT: So the only real exception would be the life of the mother at stake 
here. 
MR. DAVIS: Life or health of the mother. Yes.  
THE COURT: Routine abortion, no.  
MR. DAVIS: Correct. 
 

Mar. 30 R.D. Tr. at 20:12-21:1. 

THE COURT: I understand. I’m talking about exceptions now. The exceptions. Has 
[the State Public Health Officer] clarified as to the exceptions? Has he said that it's 
pretty much limited to a woman's -- danger to a woman’s health? Has he clarified that?  
MR. DAVIS: Yes, Your Honor. 
 

Id. at 22:6-10.  

112. In a subsequent filing with this Court, filed approximately 48 hours later, 

Defendants stated: “At the March 30, 2020 telephone hearing, Defendants argued that an abortion 

necessary to protect the life or health of the mother would fall within these exceptions. Defendants 

did not mean to suggest that these are the only circumstances where an abortion would fit within 

one of the two exceptions.” Defs.’ Br. in Support of Mot. to Dissolve TRO and in Opp. to Pls.’ 

Mot. for a Prelim. Inj., 22 n.30 (Doc. 88) (“Defs.’ Br.”).  
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113. At an on-the-record telephonic conference with the Court on April 3, 2020, counsel 

for the Attorney General further stated: “[I]f I led anyone to believe that the only way an abortion 

patient could fall within the exceptions is if her life was at stake, I misspoke. I am sorry. I only 

meant to say -- well, that’s an obvious example. . . . So I by no means meant that the stakes have 

to be that high in order for either 7a. or 7b. to apply.” April 3, 2020 Telephone Conference Rough 

Draft (R.D.) Transcript at 34:7-15 (“April 3 R.D. Tr.”). 

114. Other than to state that the March 27 Order’s exceptions were not limited to life-

saving abortions, Counsel for the Attorney General did not otherwise indicate that his previous 

representations of the March 27 Order’s exceptions had been too narrow. See April 3 Order at 11 

(“[C]ounsel for the defendants seemed to suggest . . . the only exception for abortions under the 

March 27 Order would be limited to protecting the life and health of the mother . . . The court 

entered a temporary restraining order enjoining the application of the March 27 order against 

abortion providers until April 13, in part based upon such an understanding.”) (internal citations 

omitted) (Doc. 111). 

115. At the April 3 Conference, the Court and counsel for Defendants also discussed 

extensively whether “the mere loss of the right to have an abortion because the 20 weeks would 

expire” would fall under either of the March 27 Order’s exceptions. April 3 R.D. Tr. at 37:7-10; 

see also id. at 35-37:14.  

116. After the April 3 Conference, and on the basis of these exchanges, the Court stayed 

its March 30 TRO subject to certain clarifications. April 3 TRO at 1 (Doc. 111).  

117. The April 3 TRO clarified that, “if a healthcare provider determines, on a case-by-

case basis in his or her reasonable medical judgment, that a patient will lose her right to lawfully 

seek an abortion in Alabama based on the March 27 order’s mandatory delays (that is, that the 
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patient will not be able to seek an abortion before the probable postfertilization age of the fetus is 

20 weeks or more), then the abortion may be performed without delay pursuant to the exceptions 

in the March 27 order.” April 3 TRO at 11 (Doc. 111) (internal citations omitted).  

118. The April 3 TRO also clarified that “[i]f a healthcare provider determines, again on 

a case-by-case basis in his or her reasonable medical judgment, that the abortion cannot ‘be delayed 

... in a healthy way[]’ [for the duration of the March 27 Order, which expires in two weeks on 

April 17] then the abortion may be performed without delay pursuant to the exceptions in the 

March 27 order.” Id. at 12 (internal citations omitted).  

119. The April 3 TRO additionally clarified that if, after “consider[ing] all the 

circumstances” a provider “determine[s] . . . one of the exceptions to the [April 3 Order] applies . 

. . the procedure can go forward.”  Id. at 10-11.  

120. On April 5, 2020, Defendants filed a “Notice Regarding Court’s Understanding of 

Defendants’ Interpretation of the Health Order.” (Doc. 120) (“Defs.’ Clarifications”). 

121. Defendants objected to the Court’s understanding that a physician may perform an 

abortion under the April 3 Order based solely on the assessment that a patient would lose the right 

to legal abortion if the abortion could not be performed before the expiration of the April 3 Order:  

Defendants agree that a healthcare provider can consider the mandatory delays posed by 
the April 3 order in assessing whether “immediate medical attention” is needed to avoid 
“placing the health of the person in serious jeopardy or causing serious impairment to 
bodily functions or serious dysfunction of bodily organs” or whether a procedure is 
“necessary to avoid serious harm.” Apr. 3 Order ¶14. The fact that a delay would render a 
procedure unavailable could be relevant to determining whether it is currently necessary to 
perform the procedure. But any healthcare provider would still need to make an 
individualized determination for his or her patient as to whether losing the ability to have 
a procedure performed would cause serious harm to the patient.  
 

Defs.’ Clarifications at 3 (Doc. 120). 
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122. Defendants also clarified that they understood that an abortion could only be 

performed without delay if the risk to the patient’s health from the delay was “sufficiently 

‘serious.’” Id. at 3. 

123. Defendants further clarified that, while “[t]he reasonable medical judgment of” all 

healthcare “providers will be treated with ... respect and deference,” a healthcare provider’s 

assertion that a procedure meets one of the exceptions is not conclusive proof that the procedure 

meets one of the exceptions in the March 27 order or the current April 3 public health order.” Id. 

at 1 (internal citations omitted). 

Preliminary Injunction Hearing 

124. Dr. Harris provided extensive testimony at the preliminary injunction hearing 

concerning the Department’s understanding of the meaning and scope of the emergency public 

health orders. 

125. Dr. Harris testified that it was the Department’s intention “to allow providers to 

make that determination, what could be delayed and what could not.” Id. at 44:7-9; see also id. at 

49:19-21 (“The providers are the ones who determine whether their procedure fits in those 

exceptions, not the health department.”). 

126. Dr. Harris similarly testified numerous times that health care providers should be 

able to consider whatever factors or circumstances about a patient’s situation they deem relevant 

in determining whether to perform an abortion under the exceptions. See, e.g., id. at 15:21-24, 

16:3-17:19, 47:2-4.  

127. Dr. Harris appeared to testify that, notwithstanding the assertion in Defendants’ 

Clarifications that an abortion could only be performed without delay if the risk to the patient’s 

health from the delay was “sufficiently ‘serious,’” Defs.’ Clarifications at 3 (Doc. 120), the 
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Department did not have a view on what was or was not permissible under the “sufficiently 

serious” risk. See 48:12-49:8-49:9.  

128. Dr. Harris also testified that it was not the Department’s intent to require “every 

provider to turn away at least some of their patients.” See PI R.D. Tr. at 50:5-7; see also id. at 50:5-

11 (“Q. There’s not . . . a requirement on providers to say, look, we need to postpone or delay 

procedures. If you’re not canceling at least one percent of your procedures, you’re doing something 

wrong. A. No, that’s not our intent.”). 

129. However, Dr. Harris seemed to agree with the additional clarification previously 

filed by Defendants, which states that a provider’s assertion, based on their reasonable medical 

judgment “that a procedure meets one of the exceptions is not conclusive proof that the procedure 

meets one of the exceptions.” Defs.’ Clarifications at 1 (Doc. 120); see PI. R.D. Tr. at 43:2-14 

(Harris); but see id. at 44:10-14:23-44:2 (“Q. So the department doesn’t have any intention to 

review decisions that were made while this order was in effect to assess whether you agree with 

those decisions? Is that what you’re saying? A. Yes”).  

Abortion Providers Are Targeted and Scrutinized in a Manner that Other Healthcare 
Providers in Alabama Are Not 

 
130. Abortion providers in Alabama are the subject of relentless efforts by activists and 

officials to stop the provision of abortion in the state. See PI R.D. Tr. at 118:11-119:4, 120:5-122:9 

(Robinson); Robinson Suppl. Decl. ¶¶ 3-13; see also Planned Parenthood Se., Inc. v. Strange, 33 

F. Supp. 3d 1330, 1334 (M.D. Ala. 2014) (“An Alabama resident reading the newspaper last year 

would have read that her elected officials were described as celebrating that they had ‘boldly 

defended the rights of the unborn,’ AL.com Article, PX 30, as being ‘pleased with’ the idea that a 

piece of legislation would ‘truly limit abortion in Alabama,’ Decatur Daily Article, PX 31, and as 
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believing that abortion regulations were ‘what God expects us to do,’ Associated Press Article, PX 

32.”); see also id. at 1349-50 (efforts by protesters to close down abortion clinics). 

131. For example, anti-abortion activists have undertaken efforts to induce Crestwood 

Hospital to revoke Dr. Robinson’s privileges. See PI R.D. Tr. at 120:16-19 (Robinson); Robinson 

Suppl. Decl. (Doc. 110-1) ¶ 5. 

132. Activists opposed to abortion also file complaints with Alabama governmental 

agencies to initiate inspections and investigations of Alabama abortion providers. See PI R.D. Tr. 

at 121:3-21 (Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶¶ 8-11. 

133. For instance, protesters at the Huntsville clinic have filed bogus complaints with 

ADPH in order to trigger inspections and investigations of the clinic. See PI R.D. Tr. at 122:13-25 

(Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶ 9. ADPH reliably follows up on those 

complaints. See PI R.D. Tr. at 122:13-25 (Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶ 9. 

134. Similarly, Dr. Robinson has been improperly reported to the Alabama Board of 

Medical Examiners by multiple abortion opponents (including a physician opposed to abortion), 

resulting in investigations. See PI R.D. Tr. at 168:20-169:14 (Robinson); Robinson Suppl. Decl. 

(Doc. 110-1) ¶ 8. While the Board found no evidence of wrongdoing, Dr. Robinson must now 

report the fact of this investigation each time she renews her license. See PI R.D. Tr. at 169:14-19 

(Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶ 8.  

135. During the COVID-19 outbreak, Plaintiff AWC received calls from anti-abortion 

protesters demanding to know why they were still open. See Corr. Robinson Decl. (Doc. 99-1) ¶¶ 

38-39. 

136. Anti-abortion activists also put out a call on social media, falsely claiming that 

“[t]he Public Health Department stated the mill [Plaintiff AWC] was in violation of the order to 
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[sic] that all elected procedures be put on hold” and encouraging their followers to “call the 

Governor’s Office today . . . as well as the Alabama Attorney General’s Office and issue a 

complaint.” See “Abolitionists of Alabama” Messages, attached to Corr. Robinson Decl. as 

Attachments 1 & 2 (Doc. 99-1).  

137. The police have also come to AWC numerous times to respond to antiabortion 

activists’ complaints that AWC is violating the State Public Health Officer’s Emergency Orders 

by continuing to perform abortions. PI R.D. Tr. at 121:3-11 (Robinson). 

138. The leader of the anti-abortion movement in Huntsville posted a statement on social 

media indicating that he had “been talking to one of the State Health Department lawyers [] about 

filing a complaint” against AWC—the “Huntsville abortion mill,” in his words—for violation of 

the March 27 Order. Robinson Suppl. Decl. (Doc. 110-1) ¶ 11. 

139. The hostility toward abortion in Alabama does not only take the form of harassment 

at the hands of anti-abortion protestors. Dr. Robinson was singled out for selective prosecution in 

a 2014 federal indictment for having mistakenly purchased misbranded intra-uterine devices. See 

PI R.D. Tr. at 123:7-124-9 (Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶¶ 14-15. She was 

arrested and spent a night in a jail cell. See PI R.D. Tr. at 165:2-7 (Robinson). While hundreds of 

healthcare providers in the country, including multiple providers in Alabama, had engaged in 

identical conduct, Dr. Robinson was the only person to have been indicted for it. See PI R.D. Tr. 

at 123:16-20 (Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶ 16.  

140. Although the indictment was dismissed with prejudice, the prosecution took an 

enormous toll on her personal and professional life. See PI R.D. Tr. at 124:2-9 (Robinson); 

Robinson Suppl. Decl. (Doc. 110-1) ¶¶ 17-18.  
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141. In addition, in recent years, Alabama has enacted numerous laws obstructing 

abortion access, most of which carry significant criminal penalties.3 

142. There is no other healthcare service in Alabama that is the subject of targeted efforts 

by activists, politicians, and officials to close the healthcare center and punish the healthcare 

provider. See PI R.D. Tr. at 123:1-6 (Robinson); Robinson Suppl. Decl. (Doc. 110-1) ¶ 12. The 

“real world circumstances” in which abortion services are provided in Alabama impact the effect 

of the Order on the provision of such care. Strange, 33 F. Supp. 3d at 1342 (quotation marks and 

citation omitted).  

Even Though the Order Applies to All Medical Providers, its Impact on Abortion Is 
Disproportionately Severe, and Will Chill the Provision of Care 

 
143. The Order requires all physicians to exercise medical judgment. See PI R.D. Tr. at 

43:2-13 (Harris). But in the context of abortion—a medical service that is the subject of protest, 

hostility, and opposition—the prospect of a medical provider having her judgment challenged by 

 
3  See, e.g., Ala. Code § 26-23B-5 (2011 ban at 20 weeks postfertilization); Ala. Code § 26-23E-
4(c) (2013 statute shuttering clinics whose physicians could not obtain hospital privileges), 
invalidated by Strange, 33 F. Supp. 3d at 1377–80; Ala. Code § 26-23A-4(a) (2014 statute 
doubling mandatory delay for abortion to 48 hours); Ala. Code § 26-21-4 (2014 statute allowing 
judge hearing minor’s judicial bypass petition to appoint guardian ad litem for embryo/fetus), 
invalidated by Reprod. Health Servs. v. Marshall, 268 F. Supp. 3d 1261 (M.D. Ala. 2017), appeal 
pending, No. 17-13561 (11th Cir.); Ala. Code § 22-21-35 (2016 statute shuttering clinics within 
2,000 feet of K-8 public school), invalidated by W. Ala. Women’s Ctr. v. Miller, 299 F. Supp. 3d 
1244 (M.D. Ala. 2017); Ala. Code § 26-23G-2(3) (2016 statute criminalizing the most commonly 
used second-trimester abortion method), invalidated by W. Ala. Women’s Ctr., 299 F. Supp. 3d 
1244, aff’d sub nom. W. Ala. Women’s Ctr. v. Williamson, 900 F.3d 1310 (11th Cir. 2018); cf. 
Planned Parenthood Se., Inc. v. Bentley, 141 F. Supp. 3d 1207 (M.D. Ala. 2015) (blocking 
governor’s decision to terminate abortion provider’s Medicaid agreement). 
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those opposed to abortion, together with the prospect of criminal prosecution, will chill the 

provision of care. See PI R.D. Tr. at 125:2-13 (Robinson).  

144. A physician’s clinical judgment concerning whether a procedure can be safely 

delayed is not always clear-cut and is susceptible to second-guessing, including by physicians who 

disagree with the judgment call. See PI R.D. Tr. at 116:2-12 (Robinson).  

145. Dr. Robinson has firsthand experience with other medical professionals who 

disagreed with her medical judgment about whether performing an abortion was necessary to 

protect a patient’s health, including disagreement that appeared to be driven by another medical 

provider’s moral opposition to abortion. See PI R.D. Tr. at 116:13-118:4 (Robinson). 

146. For example, when a patient of hers was hospitalized with preeclampsia, Dr. 

Robinson determined that, in her medical judgment, an abortion was necessary to protect the 

patient’s life and health. Id. Under hospital policy, Dr. Robinson was required to obtain sign-off 

by a maternal-fetal-medicine specialist concurring with her judgment, and to log that specialist’s 

agreement in the patient’s chart. Id. In the case of this sick patient, Dr. Robinson’s colleague, who 

had moral objections to abortion in general, refused to concur with her judgment that the abortion 

was necessary to protect the patient’s health. See id.; see also id. at 118:1-4 (“And I don’t think 

that he’s not a good medical provider. I just know that there were other things that played into why 

it was difficult for him to agree with me and do what was best for this patient at the time.”). 

147. Dr. Robinson is justifiably concerned that her medical judgment about whether an 

abortion fits within the Order’s exceptions could be similarly questioned after the fact, including 
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in the form of a criminal prosecution. Id.; see also id. at 124:10-125:1; Robinson Supp. Decl. (Doc. 

110-1) ¶ 20.4   

148. Those well-founded concerns will chill her from providing time-sensitive abortion 

care her patients require, even though delaying an abortion would subject the patient to risk of 

harm. See PI R.D. Tr. at 118:11-119:4, 168:12-19 (Robinson).  

149. A physician providing non-controversial healthcare services would not be 

comparably chilled, even though the Order applies to healthcare providers in general, because 

other healthcare services are not subject to concerted efforts by activists and officials to eliminate 

the healthcare in question. See id. at 123:1-6 (Robinson).  For example, Dr. Robinson has continued 

to provide prenatal and obstetrical care without concern under the Order, and can exercise medical 

judgment about whether such care complies with the Order without fear of repercussion, because 

prenatal and obstetrical care is not subject to similar opposition or scrutiny. See id. at 70:6-16 

(Robinson).  

150. The Order has disproportionate effects on abortion, notwithstanding its facial 

neutrality, in other ways as well. For example, if an abortion is delayed under the Order, the 

patient’s pregnancy progresses. See PI R.D. Tr. at 56:22-57:3 (Harris) (“Q. A pregnant patient has 

two options: She can continue her pregnancy, or she can have an abortion; correct? A. Yes, I guess 

 
4  See also Miller, 299 F. Supp. 3d at 1284 (“[I]n order to trigger the health exception, the physician 
would have to make a difficult snap judgment on the murky issue of whether the blood loss has 
reached a level at which the health exception can be safely triggered and the physician can stop 
blindly attempting to transect the cord and proceed to standard D & E. To be sure, the statute’s 
health exception is governed by a reasonableness standard; however, here that reasonableness 
would be determined post-hoc in a proceeding in which the physician would face criminal 
prosecution, in a State in which these physicians are already working in a hostile climate.”); accord 
Williamson, 900 F.3d at 1329  (“As she lies bleeding on the table, the practitioner must decide 
whether to wait for her to bleed even more in order to trigger the health exception, or to start the . 
. . [abortion procedure] and risk having a jury second guess his judgment that the risk to the 
woman’s health justified doing so.”). 
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so. Yes. Q. There’s no third option. A. Okay. Right. Q. She cannot press pause on her pregnancy; 

is that correct? A. No. That’s correct.”).  Delayed care not only subjects an abortion patient to 

enhanced medical risk and, potentially, a different and more complicated medical procedure, see 

supra ¶ 50, but also a more expensive procedure, because the cost of the procedure increases as 

the pregnancy advances, see PI R.D. Tr. at 113:5-114:4 (Robinson).  

151. However, unlike other forms of healthcare in Alabama, those cost increases will 

generally not be offset by the patient’s health insurance. Unlike other healthcare services, Medicaid 

does not cover the cost of almost any abortions, see PI R.D. Tr. at 92:3-10 (Robinson); Alabama 

law prohibits insurance policies sold on the State’s health insurance exchange from providing 

coverage for almost all abortions, see Ala. Code § 26-23C-3; and so Alabama abortion patients 

would be required to pay for the increased cost of a delayed procedure themselves. See PI R.D. Tr. 

at 92:3-10 (Robinson).   

CONCLUSIONS OF LAW 
 

Roe v. Wade, Planned Parenthood v. Casey, and Whole Woman’s Health v. Hellerstedt  
Dictate the Proper Standard of Review for Plaintiffs’ Due Process Claim 

 
1. Defendants urge this Court to adopt a different, more deferential standard of review 

to Plaintiffs’ claims than that set forth by the Supreme Court in Roe v. Wade, 410 U.S. 113 (1973), 

Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), and their 

progeny. The crux of Defendants’ argument is that they have the power to suspend or restrict 

constitutional rights during a time of emergency under a case decided more than a century ago, 

prior to the advent of substantive due process jurisprudence. But, as set forth below, the cases 
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Defendants cite do not stand for this proposition. Indeed, Defendants cite no binding authority that 

would permit this Court to jettison nearly five decades of Supreme Court precedent. 

2. Instead, this Court will apply controlling precedent, which holds that a regulation 

of abortion that, “while furthering [a] valid state interest, has the effect of placing a substantial 

obstacle in the path of a woman’s choice cannot be considered a permissible means of serving its 

legitimate ends.” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016) (alteration 

in the original) (quoting Casey, 505 U.S. at 877). This test “requires that courts consider the 

burdens a law imposes on abortion access together with the benefits those laws confer.” Id. at 

2309. Further, the Supreme Court has put to rest any argument that a factfinder must defer to the 

“judgment” of government officials as to the wisdom of a law restricting abortion, rather than 

consider the evidence of the “existence or nonexistence of [the] benefits when considering whether 

a regulation of abortion constitutes an undue burden.” Id.; see also id. at 2309-10 (discussing 

importance of district court factfinding in abortion jurisprudence); see also W. Ala. Women’s Ctr. 

v. Williamson, 900 F.3d 1310, 1318 (11th Cir. 2018) (same). 

3. Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905), relied on by 

Defendants, is not an emergency powers case. Rather, Jacobson stands for the unremarkable 

proposition that states may pass measures to “safeguard the public health and the public safety.” 

197 U.S. at 25. But the Court explicitly recognized that that authority is extended “only to the 

condition that no rule prescribed by a state, nor any regulation adopted by a local governmental 

agency acting under the sanction of state legislation, shall contravene the Constitution of the 

United States, nor infringe any right granted or secured by that instrument.”5 Id. Indeed, the Court 

 
5 Jacobson was decided in 1905, the same year as Lochner v. New York, 198 U.S. 45 (1905), at a 
time when courts were called on to address whether particular enactments were “within the 
police power of the state.” Id. at 57. In today’s jurisprudence, Jacobson’s holding is 
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held that “[t]he mode or manner in which those [safeguards for public health and safety] are to be 

accomplished is within the discretion of the state, subject, of course . . . only to the condition that 

no rule prescribed by a state, nor any regulation adopted by a local governmental agency . . . shall 

contravene the Constitution . . . nor infringe any right granted or secured by that instrument. A 

local enactment or regulation, even if based on the acknowledged police powers of a state must 

always yield.” Id. 

4. Jacobson was also decided decades before the Supreme Court developed 

heightened standards of scrutiny for laws violating constitutional rights, see United States v. 

Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938), as well as today’s substantive due process 

jurisprudence. Defendants’ argument that Jacobson was intended to bypass higher standards of 

scrutiny for violations of constitutional rights is anachronistic at best.6 

5. As is evident from the discussion of Jacobson in modern case law, the case did 

not upend the level of scrutiny that would otherwise apply to the underlying constitutional right 

at issue, nor is the case primarily considered a case about emergency powers. See, 

e.g., Kanuszewski v. Mich. Dep’t of Health & Human Servs., 927 F.3d 396, 419–20 (6th Cir. 

2019) (applying strict scrutiny to substantive due process claim, even where the challenged 

program “may be an example of a state’s proper exercise of its parens-patriae role” 

 
unremarkable, in that a state is assumed to have the power to enact laws for the public health that 
are reasonable and as limited by the Constitution. 
 
6 But even if this Court looked to Jacobson as frozen in time, and without the benefit of over 100 
years of constitutional jurisprudence, the Order still falls because, as applied to pre-viability 
abortion, it “has no real or substantial relation to the protection of the public health and the 
public safety”” and to is “not justified by the necessities of the case.” Jacobson, 197 U.S. at 28, 
31. Indeed, as discussed infra, the Order does not further the State’s unique interest during this 
pandemic of preserving health care resources, and therefore, goes “beyond what was reasonably 
required for the safety of the public,” and so “compel[s] the courts to interfere.” Id. at 28.  
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(citing Jacobson, 197 U.S. at 38)); Workman v. Mingo Cty. Bd. of Educ., 419 F. App’x 348, 352–

54 (4th Cir. 2011) (assuming strict scrutiny applies to free exercise challenge to vaccination 

requirement) (citing Jacobson, 197 U.S. at 12); NY City Friends of Ferrets v. City of NY, 876 F. 

Supp. 529, 534 (S.D.N.Y. 1995) (holding “[w]here, as here, the exercise of police power does 

not affect fundamental rights . . . we apply the same rational basis analysis used under the 

constitutional guarantee of equal protection") (citing Jacobson, 197 U.S. at 25); see also Hill v. 

Evans, No. 91-A-626-N, 1993 WL 595676 at *7 (M.D. Ala. Oct. 7, 1993) (declining to hold 

what level of scrutiny applies to “right of an individual not to have certain medical tests 

performed when presents himself for medical services” but striking down mandatory HIV testing 

law after extensive trial) (citing Jacobson, 197 U.S. 11). 

6. Indeed, rather than suggesting that Jacobson allowed the state to suspend the 

constitutional right to bodily integrity during a time of emergency, the Supreme Court has since 

characterized Jacobson as having “balanced an individual’s liberty interest in declining an 

unwanted smallpox vaccine against the State’s interest in preventing disease.” Cruzan by Cruzan 

v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 278 (1990) (emphasis added). This is similar to the 

balancing test performed today in all forced or non-consensual medical treatment cases. See, e.g., 

id.; Sell v. United States, 539 U.S. 166 (2003). It is also similar to the balancing test outlined in 

Casey and Whole Woman’s Health v. Hellerstedt for evaluating abortion restrictions. See 

Hellerstedt, 136 S. Ct. at 2309 (quoting Casey, 505 U.S. at 877).7 

7. Nor does Defendants’ other primary case, Avino, set the standard for constitutional 

encroachments during time of emergency. Avino is a context-specific holding on curfews during 

 
7 Accordingly, for the same reasons that the Order violates the Casey and Whole Woman’s 
Health balancing test, discussed infra, it would violate the balancing dictated by Jacobson.  
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time of natural emergencies. Smith v. Avino, 91 F.3d 105, 109 (11th Cir. 1996), abrogated by Steel 

Co. v. Citizens for a Better Env’t, 523 U.S. 83 (1998). No court has ever extended Avino beyond 

the context of curfews, and this Court rejects Defendants’ suggestion that it do so here.8      

8. To the contrary, the Eleventh Circuit has recognized in other contexts the principle 

that courts should not jettison recognized constitutional standards based solely on governmental 

claims of emergency. See Bourgeois v. Peters, 387 F.3d 1303, 1312 (11th Cir. 2004) (“[A] system 

that gave the federal government the power to determine the range of constitutionally permissible 

searches simply by raising or lowering the nation’s threat advisory system would allow the 

restrictions of the Fourth Amendment to be circumvented too easily.”). 

9. Furthermore, as other courts have noted, Jacobson “involved minimally invasive 

procedures with no lasting side effects,” and does not extend to more lasting encroachments on 

people’s liberty interests. In re Cincinnati Radiation Litig., 874 F. Supp. 796, 818–19 (S.D. Ohio 

1995) (holding patients subjected to non-consensual medical experiments had due process right to 

bodily integrity sufficiently well-established to overcome qualified immunity); see also Heinrich 

ex rel. Heinrich v. Sweet, 62 F. Supp. 2d 282, 313-14 (D. Mass. 1999) (same). Here, by contrast, 

the Court must consider the potentially irreversible burdens of forced pregnancy, up to and 

including the total loss of the constitutional right to abortion.  

 
8 Defendants fail to acknowledge that Avino relies on Korematsu v. United States, 323 U.S. 214 
(1944), which “was gravely wrong the day it was decided,” Trump v. Hawaii, 138 S. Ct. 2392, 
2423 (2018), and Aptheker v. Secretary of State, 378 U.S. 500 (1964), which struck down a law 
that “too broadly and indiscriminately restricts the right to travel,” id. at 505, for the proposition 
that the right of travel and free speech may be limited in an emergency. Avino, 91 F.3d at 109. The 
Court refuses to extend that proposition, built on such shaky foundations, to permit the state to 
curtail abortion rights.  
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10. In sum, none of these cases cited by Defendants establishes a categorical rule 

whereby the importance of the state interest can diminish the importance of any constitutional right 

the State chooses, or can otherwise prevent a court from looking behind a state’s valid asserted 

interest to determine whether the challenged law actually advances it.  

Plaintiffs are Likely to Succeed on the Merits of their Claim that the Orders Create an 
Unconstitutional Ban on Previability Abortions 

 
11. Under Roe v. Wade, 410 U.S. 113 (1973), the Due Process Clause of the Fourteenth 

Amendment to the U.S. Constitution protects a woman’s right to choose abortion, 410 U.S. at 153–

54, and prior to viability, a state may not ban abortion, id. at 163–65. Rather, a state may proscribe 

abortion only after viability, and even then, it must allow abortion where necessary to preserve the 

life or health of the patient. Id. at 163–64. As this Court recently recognized, “banning abortion 

before viability violates Supreme Court precedent” and “contravenes established law.” Robinson 

v. Marshall, 415 F. Supp. 3d 1053, 1057–58 (M.D. Ala. 2019). 

12. By refusing to agree that the fact that a patient will “lose her right to lawfully seek 

an abortion in Alabama based on the [April 3 Order’s] mandatory delays” categorically permits 

“the abortion [to] be performed without delay pursuant to the [March 27 Order’s] exceptions,” 

April 3 TRO at 11-12 (Doc. 111), Defendants’ effectively admit that, under their interpretation of 

the Order, some people may be prohibited from accessing abortion, see Defs.’ Clarifications at 3 

(Doc. 120).  

13. Furthermore, Defendants have admitted that they refuse to defer to the healthcare 

provider who makes this individualized determination by stating that “a healthcare provider’s 

assertion that a procedure meets one of the exceptions is not conclusive proof that the procedure 

meets one of the exceptions in the March 27 order or the current April 3 public health order.” Id. 

at 2. 
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14. Taken together, Defendants’ admissions mean that under their “clarification” of the 

Order, Plaintiffs could face liability if they provide an abortion to a patient after determining that 

delaying her abortion would mean that she would be prohibited from obtaining an abortion.  

15. By refusing to adopt a bright line rule that allows providers to perform an abortion 

when delaying the abortion would prevent patients from obtaining an abortion, Defendants’ 

interpretation of the Order is tantamount to a ban on pre-viability abortion.  

16. At the very least, Defendants’ insistence that they could second-guess the provider 

in those circumstances creates a chilling effect on Plaintiffs. Defendants’ position leaves Plaintiffs 

“between the Scylla of intentionally flouting state law and the Charybdis of forgoing what [s]he 

believes to be constitutionally protected activity in order to avoid becoming enmeshed in a criminal 

proceeding.” Steffel v. Thompson, 415 U.S. 452, 462 (1974). Plaintiffs should not be forced to risk 

subjecting themselves to the “tender mercies of a prosecutor’s discretion and the vagaries of a 

jury’s decision.” Williamson, 900 F.3d at 1329. 

17. Almost every court that has evaluated COVID-19 executive orders that prohibited 

non-essential medical services has held that such orders are impermissible if they would require a 

patient to delay her abortion so long that she would be unable to obtain one. Preterm-Cleveland v. 

Attorney General of Ohio, No. 20-3365, slip op. at 3 (Sixth Cir. Apr. 6, 2020) (denying stay of 

TRO in part because the TRO properly prohibited enforcement of a COVID-19 Executive Order 

that would, inter alia, prohibit a patient from “exercise[ing] her Fourteenth Amendment right to a 

pre-viability abortion”); id. at 6-7 (states must “leave open reasonably available avenues for 

exercising the right to a pre-viability abortion”) (Bush, J., concurring in part and dissenting in 

part); South Wind Women’s Ctr., LLC v. Stitt, No. 20-cv-00277-G, slip op. at 13 (W.D. Okla. Apr. 

6, 2020) (granting TRO to prohibit the defendants from enforcing an executive order against, inter 
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alia, a “patient who will lose her right to lawfully obtain an abortion in Oklahoma on or before the 

date of expiration of the Executive Order”); cf. Planned Parenthood of the Heartland, Inc. v. 

Reynolds, No. CVCV081717, slip op. at 1 (Iowa Dist. Ct. Johnson Cty. Apr. 1, 2020) (stipulated 

order allowing the plaintiffs to consider “whether the timing of the patient’s pregnancy would 

prevent the patient from obtaining a legal abortion after the Proclamation expires”); but see In re: 

Greg Abbott, No. 20-50264 (5th Cir. Apr. 7, 2020) (reversing district court TRO enjoining 

executive order that prohibited almost all abortions). 

18. These decisions are consistent with uniform precedent following Roe v. Wade that 

hold that no state interest can justify a ban on prevaibility abortions. See, e.g., Jackson Women’s 

Health Org. v. Dobbs, 951 F.3d 246, 248 (5th Cir. 2020) (per curiam) (ban on abortions starting 

at six weeks); Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 268–69 (5th Cir. 2019) (ban 

on abortions starting at fifteen weeks); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 772–73 (8th 

Cir. 2015) (ban on abortions after six weeks), cert. denied, 136 S. Ct. 981 (2016); Edwards v. Beck, 

786 F.3d 1113, 1117–19 (8th Cir. 2015) (ban on abortions after twelve weeks), cert. denied, 136 

S. Ct. 895 (2016); Isaacson v. Horne, 716 F.3d 1213, 1217, 1231 (9th Cir. 2013) (ban on abortions 

starting at twenty weeks), cert. denied, 571 U.S. 1127  (2014); Jane L. v. Bangerter, 102 F.3d 

1112, 1117–18 (10th Cir. 1996) (ban on abortions starting at twenty weeks), cert. denied, 520 U.S. 

1274 (1997); Sojourner T. v. Edwards, 974 F.2d 27, 29, 31 (5th Cir. 1992) (ban on all abortions), 

cert. denied, 507 U.S. 972 (1993); Guam Soc’y of Obstetricians & Gynecologists v. Ada, 962 F.2d 

1366, 1368–69, 1371–72 (9th Cir. 1992) (ban on all abortions), cert. denied, 506 U.S. 1011 (1992). 

19. Accordingly, Plaintiffs are likely to succeed on the merits of their claim that, as 

applied to prohibit pre-viability abortions, the Order is unconstitutional. See Casey, 505 U.S. at 

879 (“Regardless of whether exceptions are made for particular circumstances, a State may not 
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prohibit any woman from making the ultimate decision to terminate her pregnancy before 

viability.”). 

Plaintiffs are Likely to Succeed on the Merits of Their Claim that the Order Creates an Undue 
Burden on Access to Abortion  

 
20. Under Defendants’ interpretation of the Order, Plaintiffs must delay providing the 

abortion until the expiration of the Order. As discussed supra, delay that would push people past 

the limit to obtain an abortion in Alabama is an unconstitutional ban under Roe v. Wade. Moreover, 

under the balancing test used in Casey and Whole Woman’s Health, Plaintiffs are likely to succeed 

on the merits of their claim that, as applied to patients who are delayed (even if not prohibited 

outright) from obtaining a pre-viability abortion, the Order is unconstitutional.  

21.  Under that balancing test, a regulation that, “while furthering [a] valid state 

interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot be 

considered a permissible means of serving its legitimate ends.” Hellerstedt, 136 S. Ct. at 2309 

(alteration in the original) (quoting Casey, 505 U.S. at 877). This test “requires that courts consider 

the burdens a law imposes on abortion access together with the benefits those laws confer.”  Id. at 

2309. 

Asserted Benefits of the Order 

22. As a threshold matter, the Court holds it is no longer appropriate to consider the 

State’s interests as if the COVID-19 crisis, and the Order itself, will actually be over on April 30. 

See April 3 TRO at 14 (Doc. 111) (“[T]he above analysis depends upon the limited duration of the 

March 27 order, which lasts until April 17. If the March 27 order is extended, the court will 

consider whether additional or different relief is warranted. Relatedly, the court’s decision today 

is based on the need to maintain the status quo during the limited period of the temporary 
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restraining order. In other words, additional relief could be warranted should the current crisis last 

for a longer period of time.”). 

23.  This Court “must consider [the State’s] interests, as did Casey, in the real-world 

context,” for “[o]nly a real-world approach will help assure both that the State’s interest is not 

undervalued and that abortion regulations, even those that do not explicitly ban the procedure, do 

not attack by stealth the right to have an abortion, that they not ‘chip away at the private choice 

shielded by Roe,’ until nothing of the right remains.” Planned Parenthood Se., Inc. v. Strange, 9 

F. Supp. 3d 1272, 1299 (M.D. Ala. 2014) (internal citations omitted). “Only in a real-world context 

can courts remain faithful to their obligation to give to the State’s interest the full respect it is due 

while at the same time remaining vigilant to ensure that they are providing ‘real and substantial 

protection’ of the right of women to an abortion.” Id. 

24. Here, the State Public Health Officer, Dr. Harris, conceded that it is impossible to 

know how long these restrictions will remain in place. See PI R.D. Tr. at 23:21-25; 36:6-9 (Harris). 

In fact, Dr. Harris testified that, even once the peak is passed—whenever that is—it’s not clear 

“what the response is” and whether “you ease up on social distancing guidelines and have some 

restrictions for awhile gradually.”  Id. at 39:1-15; PX-22. Indeed, in the past month, the State Public 

Health Officer’s emergency orders have been extended three times. See DX04; DX03; DX01; 

DX17.  

25. Accordingly, this Court must treat the April 3 Order as if it, too, will be amended 

and extended an unknown and unforeseeable number of times.  By the State Health Officer’s own 

testimony, the crisis conditions caused by the pandemic are likely to be with us for three months. 

See Findings of Fact (“FOF”) at ¶¶ 82-84, supra. 
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26. Defendants identify a number of state interests to justify the Order: preserving PPE; 

preserving hospital bed capacity; and ensuring social distancing. The importance of these interests 

is not in dispute. PI R.D. Tr. at 93:23-97:23 (Robinson); Robinson Decl. ¶¶ 22-25; Gray Decl. 

(Doc. 73-1) ¶¶ 8-13. But they are not furthered by the Order as applied to abortion. See Hellerstedt, 

136 S. Ct. at 2298 (“The State’s record evidence, in contrast, does not show how the new law 

advanced the State’s legitimate interest.”). 

27. At the outset, Defendants outright ignore the incontestable fact that pregnancy is a 

constantly progressing condition that requires health care, regardless of whether a person is 

seeking to terminate that pregnancy or attempting to carry their pregnancy to term. See FOF at ¶¶ 

57, 62, 150. This point is all the more salient given that it is unknown when the COVID-19 crisis 

will end. 

28. Indeed, as Defendants have admitted and the plain language of the April 3 Order 

makes clear, patients will continue to be permitted to obtain prenatal care in Alabama throughout 

the COVID-19 crisis, without exception or delay. See April 3 Order ¶ 14(b) (exception for 

procedures “necessary to avoid serious harm from an underlying condition . . . or as part of a 

patient’s active and ongoing treatment”) (DX-17); see also April 3 R.D. Tr. at 42:4-7 (THE 

COURT: Let me ask Mr. Davis, then. You don't see a problem under the March 27th order with 

women just getting prenatal care, do you, Mr. Davis? MR. DAVIS: No. Of course not.”). This 

requires medical appointments at least once a month, but often much more. FOF ¶¶ 18-19. Further, 

it is undisputed that in the time of COVID-19, a person who remains pregnant may well require 

more health care—specifically, hospital-based health care requiring PPE—than they already do. 

Id. ¶¶ 20-22. In short, as pregnant people will need medical care one way or the other, they cannot 

simply stay at home and self-isolate.  
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29. It is also undisputed that, even with pre-natal care, pregnancy carries inherent risks 

that are more likely to lead to emergency medical care, which uses still more PPE, than a person 

who obtains a timely abortion. FOF ¶ 16. And for the patient who continues their pregnancy to 

term, the use of health care resources—both in terms of hospital-based resources and PPE—is 

tremendous. Id. ¶ 25.  

30. It is plain from Dr. Harris’s testimony that in promulgating the Order, the 

Department did not account for the fact that—unlike other forms of health care—when it comes 

to pregnant people, delaying one form of care just leads to the other. See, e.g., PI R.D. Tr. 52:17-

53:9, 54:6-9, 56:22-57:3 (Harris). 

31. Further, even if a patient is ultimately able to obtain an abortion, the undisputed 

evidence shows that delay does not serve the State’s interests. 

32. As an initial matter, even if the Court were to treat the emergency orders in two- or 

three-week spurts, it would not serve the State’s interests. As Defendants have conceded, a patient 

is permitted to be assessed to determine the extent to which delay threatens her health as many 

times as needed. See April 3 R.D. Tr. at 42:8-16; April 3 TRO at 12. It does not serve the State’s 

interests for abortion patients to be repeatedly assessed in two- or three-week intervals, with each 

visit requiring in-person interactions with health care providers and PPE, unless and until she 

reaches the point that she is about to lose the right to abortion. 

33. Moreover, for as long as a person remains pregnant, there is a 1 in 5 chance of 

miscarriage, which leads to follow-up medical care 50% of the time. FOF ¶ 16. In fact, 4% of 

pregnancies result in a procedural abortion. Id. Likewise, there are a number of other complications 

from pregnancy that can arise without warning. Id. ¶ 14. 
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34. It is also undisputed that the risk of complications from abortion increases 

exponentially with each week’s delay, starting at 8 weeks LMP. See FOF ¶ 45. Given that it is 

unknown how long the crisis will last, it simply serves no state interest to prevent patients from 

obtaining earlier abortions. This is particularly true with respect to medication abortion, which 

uses the least PPE and is less likely to require a procedural abortion than simply remaining 

pregnant. See id. ¶¶ 41 & 16. Indeed, each time a patient is pushed from obtaining a medication 

abortion to an aspiration procedure and from an aspiration procedure to a D&E, the more PPE will 

be used and the greater the risk of complications needing follow-up care. See id. ¶¶ 46-48, 51.  

35. It is also relevant that abortions are only being performed in outpatient settings in 

Alabama, not hospitals. See FOF ¶ 31. Responsible steps to minimize burdens on hospitals include 

ensuring that outpatient procedures do not become hospital procedures.  

36. Finally, as discussed below, abortion is unique among most medical procedures 

inasmuch as when patients are denied—or fear they will  be denied—the ability to obtain the care 

they need, they may take matters into their own hands and attempt to end their pregnancies in a 

medically unsupervised fashion, which itself can lead to complications which require emergency 

or other follow-up treatment. See FOF ¶ 61. 

37. Accordingly, Defendants’ state interests are not furthered by application of the 

Order to require physicians to delay abortions—whether indefinitely, until their patient’s health 

deteriorates, and/or until the patient is on the cusp of losing the right to abortion altogether.  

38. This point is further magnified when there are other ways in which Defendants 

could serve their state interests in a permissible manner. For example, Alabama’s web of abortion 

restrictions only increases the need for PPE and person-to-person contact. See FOF ¶¶ 38, 59 & 

96. Moreover, Defendants have deemed gun stores in Alabama to be essential businesses, 
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notwithstanding that gun sales have skyrocketed during the COVID-19 crisis, permitting 

unmitigated interaction between asymptomatic and symptomatic employees and customers alike.9  

Yet Dr. Harris testified that gun stores have categorically remained open to customers, 

notwithstanding this fact. See PI R.D. Tr. at 58:23-62:3 (Harris); DX-17. In fact, Dr. Harris testified 

that one of the criteria for deeming a retailer “nonessential” was whether “people could wait two 

or three or four weeks before patronizing those businesses.” PI R.D. Tr. at 60:10-13 (Harris). That 

Defendants would assert that even some people seeking abortions should be forced to wait 

indefinitely to exercise their constitutional rights, but gun sales can proceed in the order of nearly 

100,000 per month without restriction, only underscores the credible fear that abortion providers 

are being singled out based on hostility to abortion rather than a need to further a state interest 

legitimately. Cf. The Florida Star v. B.J.F., 491 U.S. 524, 540 (1989) (such underinclusiveness 

undercuts legitimacy of asserted governmental interest). 

The Burdens Imposed by the Order 

39. This Court must now consider whether the evidence reflects that the benefits of 

delaying pre-viability abortions—whether indefinitely, until their patient’s health deteriorates, 

and/or until their patient is on the cusp of losing the right to abortion altogether—during the 

COVID-19 crisis is sufficient to justify the burdens it imposes on patients and their constitutional 

rights.  

 
9See NICS Firearm Checks, https://www.fbi.gov/file-repository/nics_firearm_checks_-
_month_year_by_state.pdf/view (showing that in March 2020, about 92,000 attempted gun 
purchases in Alabama, compared to about 52,000 the year before); see also 18 U.S.C. § 922(c) 
(requiring customers initiate firearm purchase background checks in person, except with prior 
law enforcement approval). 
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40. First, abortion is very safe—much safer than childbirth. FOF ¶ 32.10  However, 

starting at 8 weeks, each week that an abortion is delayed the risk increases exponentially. See id. 

¶ 45. While Defendants quibble over the acceptability of such risks, they do not dispute Plaintiffs’ 

evidence that delaying abortion imposes health risks. Cf. W. Ala. Women’s Ctr. v. Miller, 217 F. 

Supp.3d 1313, 1341 (“The court is troubled by the State’s argument that women should be required 

to undergo this inadequately studied, potentially risky procedure.”). The relevance of this 

concession is heightened in light of the fact that Dr. Harris testified that he did not believe the 

April 3 Order imposes some sort of underlying requirement on any health care provider in Alabama 

to be turning away their patients if they do not believe the risks justify it. PI R.D. Tr. at 49:52-

50:12 (Harris).  

41. In the face of Plaintiffs’ evidence of the risk of delaying abortion access and the 

risk of forcing patients to carry their pregnancies to term, Defendants argue that the Supreme Court 

endorsed the constitutionality of abortion restrictions that delay abortion, citing to the Court’s 

decision to uphold a mandatory waiting period in Casey. 505 U.S. at 885; Defs.’ Br. 23. But a 24-

hour delay is markedly different than a four-week (at minimum) delay in terms of the health risks 

discussed above. Indeed, the Court considered even a 24-hour delay a “close[] question” and noted 

that the evidence on the requirement’s effects was “troubling,” but held that “we cannot say that 

the waiting period imposes a real health risk.” 505 U.S. at 886. By contrast, the Supreme Court 

more recently held in Whole Woman’s Health that three-week wait times for an abortion 

 
10 Defendants claim, without citing admissible evidence, that abortion is not safer than childbirth. 
Defs.’ Br. 23 n.33. Notably, Dr. Harris—Defendants’ sole medical expert—makes no such 
assertion. See DX-15; PI R.D. Tr. at 47:19-48:11 (Harris). The Supreme Court and this Court have 
found, based on expert evidence, that abortion is safer than childbirth. Whole Woman’s Health, 
136 S. Ct. at 2311, 2315; Planned Parenthood Se., Inc. v. Strange, 33 F. Supp. 3d 1330, 1364 
(M.D. Ala. 2014). 
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appointment would impose a burden on people seeking access to abortion. 136 S. Ct. at 2318; see 

also id. at 2313 (acknowledging that longer wait times for abortion burden patients). Furthermore, 

the Casey Court found that the burden imposed by the 24-hour mandatory waiting period was 

outweighed by the state interest in potential life given that it was “calculated to inform the woman’s 

free choice, not hinder it.” 505 U.S. at 877. Here, as discussed above, the Order does not actually 

further a valid state interest.  

42. Second, forcing providers to delay their patients fails to account for the fact that 

many abortion patients already face significant logistical obstacles that impede their ability to 

obtain care in a timely fashion. See FOF ¶¶ 42, 54, 60. For patients who are experiencing domestic 

violence or are survivors of sexual assault, these burdens are magnified. See id. ¶¶ 43, 55. 

Moreover, unlike many other medical procedures—which will cost the same amount whether the 

patient obtains it now or a month from now—the cost of the abortion continues to increase as 

pregnancy progresses. See id. ¶¶ 43, 54. To this end, it is important to acknowledge that while 

many uninsured or under-insured people struggle to afford health care, abortion is perhaps the only 

medical procedure where state and federal law prohibit people from obtaining insurance 

coverage—even through Medicaid. See Pub. L. No. 116-6, § 202–3, 133 Stat. 13 (2019); Ala. Code 

§ 26-23C-2. Delay effectively has a snowball effect on patients, making it increasingly difficult to 

obtain care.  

43. Third, patients subjected to unwanted delays may also lose the ability to obtain an 

abortion in and around their local communities, and will have no option but to seek care at AWC 

in Huntsville, the only clinic in Alabama that provides abortions past 14 weeks. See FOF ¶ 31. Not 

only does this impose substantial, if not insurmountable, burdens on the vast majority of Plaintiffs’ 

patients who are low-income, id. ¶ 43, but it also threatens the capacity of Plaintiff AWC to see 
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these patients before they reach the legal cut-off for abortion, id. ¶¶ 58-59. As a result, those 

patients may be forced to seek care out of state, which not only imposes greater burdens on these 

patients, but also further undermines the state’s interests. See id. ¶¶ 60-61, supra. 

44. Those patients who are ultimately unable to get to a clinic—or return to a clinic 

after being turned away—will be forced to continue their pregnancies to term, or may take matters 

into their own hands. Not only is childbirth far riskier than abortion, FOF ¶¶ 17, 32, 41, studies 

show that women denied wanted abortions have worse long-term health outcomes than those who 

were able to get their abortions, see id. ¶ 63. 

Balancing the Benefits and the Burdens 

45. The final step in the undue burden analysis “requires that courts consider the 

burdens a law imposes on abortion access together with the benefits those laws confer.” Whole 

Woman’s Health, 136 S. Ct. at 2309. Here, the Order would burden access to abortion—by forcing 

patients to delay abortion by weeks or months to the detriment of their health, with some of them 

being forced to carry their pregnancy to terms—but would not further the State’s interest in 

protecting health care resources.11 Accordingly, the Order likely imposes an undue burden on 

people seeking access to abortion as this Court has already recognized: “because Alabama law 

imposes time limits on when women can obtain abortions, the Order is likely to fully prevent 

some women from exercising their right to obtain an abortion. And for those women who, despite 

the mandatory postponement, are able to vindicate their right, the required delay may pose an 

undue burden that is not justified by the State’s purported rationales.” TRO at 6 (Doc. 83). 

 
11 Although de minimis delay, early in pregnancy, may subject some patients to only minimal 
risk, it is undisputed that risks increase exponentially after 8 weeks LMP, see FOF ¶¶ 45-48, 
along with other complicating social and economic factors. Given that no one reasonably 
believes the crisis will be over in the next two weeks, Plaintiffs have more than met their burden 
of proof that delay serves no state interests while imposing significant burdens on their patients.  
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Abortion is Not Similarly Situated to Other Forms of Health Care 

46. To justify the Order, Defendants claim that Plaintiffs should be forced to stop 

abortion provision just like providers have been forced to stop procedures in other specialty areas. 

Defs.’ Br. 22–23. But this misrepresents the circumstances of this case, and of the provision of 

abortion in Alabama.  

47. The Supreme Court has repeatedly held that health care providers must have the 

discretion to use their medical judgment when interpreting laws that restrict access to abortion. For 

example, in Doe v. Bolton, 410 U.S. 179, 192 (1973), the Court underscored the importance of 

affording physicians adequate discretion in exercising medical judgment in a vagueness challenge 

to a Georgia statute requiring that a physician’s decision to perform an abortion must rest upon 

“his best clinical judgment.” The Court found it critical that that judgment “may be exercised in 

the light of all factors—physical, emotional, psychological, familial, and the woman’s age—

relevant to the well-being of the patient.” Id., at 192; see also Planned Parenthood of Cent. Mo. v. 

Danforth, 428 U.S. 52 (1976) (holding that, in the context of a statute that restricted abortion after 

viability, determining viability must be a matter for the judgment of the responsible attending 

physician, not politicians); Colautti v. Franklin, 429 U.S. 379 (1979) (same); cf. Planned 

Parenthood of the Great Nw. v. Streur, 3AN-14-04711 (Alaska Superior Ct. Third Div., Aug. 27, 

2014), at 33–53 (rejecting rigid line between “elective” and “medically necessary abortions”), aff’d  

sub nom. State v. Planned Parenthood of the Great Nw., 436 P.3d 984 (Ala. 2019).12  

 
12 Decision available at https://www.globalhealthrights.org/wp-content/uploads/2016/03/Alaska-
Planned-Parenthood-v.-Streur.pdf. 
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48. Yet throughout the brief course of this litigation, Plaintiffs have received 

conflicting guidance from the Attorney General and the Department, both of which have 

independent enforcement authority under the Order. FOF ¶¶ 101-123.  

49. Moreover, the undisputed evidence shows that abortion providers simply are not 

similarly situated to other health care providers in Alabama. FOF ¶¶ 130-151. It is for this reason 

that Plaintiffs reasonably fear that the Order robs them of the ability to exercise their medical 

discretion to determine what procedures may be performed under the exceptions in the Order, 

including the exception that allows procedures that are “necessary to avoid serious harm from an 

underlying condition or disease, or necessary as part of a patient’s ongoing and active treatment.” 

Doc. 111 at 6. 

50. The undisputed evidence in this case leads the Court to conclude that this fear is 

well-founded. See e.g., Planned Parenthood Se., Inc. v. Strange, 33 F. Supp. 3d 1330, 1334 (M.D. 

Ala. 2014) (“[A]bortion providers and women seeking abortions in Alabama today live and work 

in a climate of extreme hostility to the practice of abortion. On a day-to-day basis, a provider or a 

patient sees this hostility when she opens the newspaper, drives by a group of protesters at a clinic, 

or learns that another piece of legislation concerning abortion has been enacted. Of course, the 

court does not imply that such activities are illegal, improper, or morally wrong; indeed, the right 

to express deeply held beliefs is of the utmost importance. But it is nonetheless necessary to 

recognize that such actions contribute to the climate surrounding the disputes in this case.”).13  

 
13 In recent years, Alabama has enacted numerous laws obstructing abortion access, most of 
which carry significant criminal penalties. See, e.g., Ala. Code § 26-23B-5 (2011 ban at 20 
weeks postfertilization); Ala. Code § 26-23E-4(c) (2013 statute shuttering clinics whose 
physicians could not obtain hospital privileges), invalidated by Planned Parenthood Se., 33 F. 
Supp. 3d at 1377–80; Ala. Code § 26-23A-4(a) (2014 statute doubling mandatory delay for 
abortion to 48 hours); Ala. Code § 26-21-4 (2014 statute allowing judge hearing minor’s judicial 
bypass petition to appoint guardian ad litem for embryo/fetus), invalidated by Reprod. Health 
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Defendants’ Clarifications to the March 27 Order Do Not Render its  
Application to Abortion Constitutional 

 
51. In its April 3 TRO (Doc. 111), the Court modified its initial temporary restraining 

order by incorporating certain clarifications by Defendants to the application of the March 27 

Order. The Court held that, for purposes of the temporary restraining order and on the very 

preliminary record, it was permissible to apply the March 27 Order to abortion, subject to those 

clarifications. However, upon the more developed factual record, and in view of the fact that the 

Court must now address a preliminary injunction of longer duration than the initial temporary 

restraining order, it is apparent that Defendants’ clarifications do not render application of the 

March 27 Order to abortion constitutional. This is true for several reasons. 

52. One of Defendants’ clarifications that this Court incorporated into its April 3, 2020 

Opinion was the following: 

[A] healthcare provider may also examine his or her patient to assess whether or 
not an abortion can “be delayed for two weeks in a healthy way” during the 
enforcement of the March 27 order, which expires in two weeks on April 17. Id. at 
39 ¶ 14 (court’s question); see id. at 39 ¶ 15-19 (defense counsel’s answer). If a 
healthcare provider determines, again on a case-by-case basis in his or her 
reasonable medical judgment, that the abortion cannot “be delayed ... in a healthy 
way,” id. at 39 ¶ 14, then the abortion may be performed without delay pursuant to 
the exceptions in the March 27 order. 
 

 
Servs. v. Marshall, 268 F. Supp. 3d 1261 (M.D. Ala. 2017), appeal pending, No. 17-13561 (11th 
Cir.); Ala. Code § 22-21-35 (2016 statute shuttering clinics within 2,000 feet of K-8 public 
school), invalidated by W. Ala. Women’s Ctr. v. Miller, 299 F. Supp. 3d 1244 (M.D. Ala. 2017); 
Ala. Code § 26-23G-2(3) (2016 statute criminalizing the most commonly used second-trimester 
abortion method), invalidated by W. Ala. Women’s Ctr., 299 F. Supp. 3d 1244, aff’d sub nom. W. 
Ala. Women’s Ctr. v. Williamson, 900 F.3d 1310 (11th Cir. 2018); cf. Planned Parenthood Se., 
Inc. v. Bentley, 141 F. Supp. 3d 1207 (M.D. Ala. 2015) (blocking governor’s decision to 
terminate abortion provider's Medicaid agreement). 
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Doc. 111 at 12. After the expiration of the March 27 Order was extended until April 30, this Court 

authorized providers to account for that date, not April 17, in their assessments of the risks 

associated with delay. See Doc. 113.  

53. In a subsequent filing, Defendants informed the Court that their “clarification” 

came with a caveat: A procedure may be performed without delay only if the health risk in question 

is “sufficiently serious.” Doc. 120 at 2 (quotation marks and citation omitted). Defendants made 

no attempt to clarify what, in their view, amounts to a serious health risk sufficient to justify 

performing an abortion without delay. 

54. In light of the following facts from the evidentiary hearing, however, it is apparent 

that Defendants’ clarification to the Order is insufficient to justify applying the Order to pre-

viability abortion. First, given Dr. Harris’s testimony that no one knows how long the crisis will 

last, see FOF ¶¶ 82-83, it no longer makes sense to assess whether an abortion can be delayed for 

weeks “in a healthy way.”   

55. Second, the testimony shows that delaying an abortion by weeks (or indeed months, 

given Dr. Harris’s testimony) imposes significant burdens on abortion patients while disserving 

the State’s asserted interests.  

56. With respect to the burdens, after the eighth week of pregnancy, each additional 

week of delay subjects patients to an exponential increase in risk of mortality. See FOF ¶¶ 45-48, 

supra. Such delays may push patients past the point when a particular abortion method is available 

(that is, from medication abortion to aspiration abortion; from aspiration abortion to D&E). See id. 

¶¶ 50-51. Such delays likewise inherently increase the cost of the procedure, which many patients 

already struggle to afford, particularly in light of the limitations on insurance coverage for abortion 

in Alabama. And Plaintiff AWC, the only clinic in the state offering abortion services after 14 
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weeks, lacks the capacity to provide more abortions close to the State’s 21.6-week gestational 

limit. See id. ¶¶ 31, 52, 54, 58-59, 151.  

57. Meanwhile, the evidence further shows that delaying an abortion by weeks (or 

months) disserves the State’s asserted interest in conserving PPE and minimizing social contacts. 

As patients are delayed from earlier abortion procedures (including medication abortion) to later 

procedures, their care requires greater amounts of PPE and longer and more extensive in-person 

contact at the clinic. See FOF ¶¶ 49-51. And if a patient is ultimately unable to access an abortion 

due to the delay, she would require prenatal care, which involves far more PPE and far greater in-

person contact with clinicians. See id. ¶¶ 18-25, 57.  

58. Because subjecting abortion patients to such delay does not “confer[] . . . benefits 

sufficient to justify the burdens upon access,” Whole Woman’s Health, 136 S. Ct. at 2300, and 

because Dr. Harris’s testimony demonstrates that the pandemic will last months, not weeks, 

Defendants’ clarification that the Order permits abortions that cannot be “delayed for two weeks 

in a healthy way” does not render its restrictions constitutional, Doc. 111 at 12. 

59. An additional clarification of Defendants that this Court incorporated into its April 

3, 2020 Opinion was the following:  

Specifically, if a healthcare provider determines, on a case-by-case basis in his or 
her reasonable medical judgment, that a patient will lose her right to lawfully seek 
an abortion in Alabama based on the March 27 order’s mandatory delays (that is, 
that the patient will not be able to seek an abortion before the probable 
postfertilization age of the fetus is 20 weeks or more), then the abortion may be 
performed without delay pursuant to the exceptions in the March 27 order. See 
April 3, 2020 R.D. Tr. at 32 ¶ 9 - 34 ¶ 8. The provider may examine his or her 
patient as needed to make the necessary determination regarding the age of the 
fetus. See id. at 39 ¶¶ 11-19. 

 
Doc. 111 at 11-12 (footnote omitted). 
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60. Defendants subsequently filed a notice stating their position that while the total loss 

of a person’s ability to obtain an abortion due to being pushed past Alabama’s gestational age limit 

“could be relevant to determining whether it is currently necessary to perform the procedure,” it 

would not be dispositive in their view, and the provider “would still need to make an individualized 

determination for his or her patient as to whether losing the ability to have a procedure performed 

would cause serious harm to the patient.” Doc. 120 at 2 (emphasis added). With respect to whether 

being forced to carry a pregnancy to term would subject abortion patients to serious harm, 

Defendants previously made clear their position that “there is no credible scientific basis” for 

Plaintiffs’ determination that abortion is safer than carrying to term. Doc. 89 at 23 n.33 (quotation 

marks and citation).  

61. As set forth above, Defendants’ clarified position—that Alabama can compel 

abortion patients to delay care past the state’s gestational age limit and prevent them from 

obtaining care altogether unless a physician determines that an abortion is necessary to prevent 

serious harm—is incompatible with binding precedent and must be rejected. See FOF ¶¶ 51-60, 

supra; see also, e.g., Casey, 505 U.S. at 879 (“Regardless of whether exceptions are made for 

particular circumstances, a State may not prohibit any woman from making the ultimate decision 

to terminate her pregnancy before viability.”). 

Plaintiffs Satisfy the Remaining Preliminary Injunction Factors 

62. The Court concludes that the record amply demonstrates that Plaintiffs’ patients 

will suffer serious and irreparable harm in the absence of a preliminary injunction. “[A]ny ongoing 

violation of the constitutional right to privacy constitutes ‘irreparable injury.’” See Robinson, 415 

F. Supp. 3d at 1058 (internal citations omitted); see also Ne. Fla. Chapter of Ass’n of Gen. 

Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990) (citing Deerfield 
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Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. Unit B Nov. 1981)); Planned 

Parenthood Se., Inc. v. Bentley, 951 F. Supp. 2d 1280, 1289 (M.D. Ala. 2013). And, as 

demonstrated above, forcing patients to forgo abortion care and remain pregnant against their will 

inflicts serious physical, emotional, and psychological consequences that alone constitute 

irreparable harm. See also Roe, 410 U.S. at 153 (“The detriment that the State would impose upon 

the pregnant woman by denying this choice altogether is apparent.”); Bentley, 951 F. Supp. 2d at 

1289. This “disruption or denial of . . . patients’ health care cannot be undone after a trial on the 

merits.” Planned Parenthood of Kan. & Mid-Mo. v. Andersen, 882 F.3d 1205, 1236 (10th Cir. 

2018) (internal quotation marks omitted), cert. denied sub nom. Andersen v. Planned Parenthood 

of Kan. & Mid-Mo., 139 S. Ct. 638 (2018).  

63. Moreover, where civil rights are at stake, an injunction serves the public interest 

because the injunction “would protect the public interest by protecting those rights to which it too 

is entitled.” Nat’l Abortion Fed’n v. Metro. Atlanta Rapid Transit Auth., 112 F. Supp. 2d 1320, 

1328 (N.D. Ga. 2000); see also Jackson Women’s Health Org., 940 F. Supp. 2d at 424 (“[T]he 

grant of an injunction will not disserve the public interest . . . when an injunction is designed to 

avoid constitutional deprivations.”). As set forth above, the virtually non-existent benefits of 

forcing patients to remain pregnant against their will (even if they are ultimately able to obtain an 

abortion) is vastly outweighed by the harm of eliminating and delaying abortion access—

particularly in the midst of a pandemic where forcing patients with unwanted pregnancies to obtain 

more health care (not less), travel greater distances (rather than stay at home), and subjecting them 

to health risks that only increase the likelihood that they will seek emergency care that will tax an 

already over-burdened health care system, only undermines the State’s interests rather than serves 
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them. Particularly where Plaintiffs are already taking steps to protect the safety of their patients 

and staff, injunctive relief here is supported by the balance of harms and the public interest. 

* * * 

 For the reasons set forth above, the Court concludes that Plaintiffs are entitled to a 

preliminary injunction enjoining enforcement of the April 3 Order to prohibit or otherwise 

require Plaintiffs to delay performing pre-viability abortions.  

 

 

Dated: April 8, 2020 
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