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IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a 

TRUST WOMEN OKLAHOMA CITY, on behalf of 

itself, its physicians and staff, and its patients, 

et al.,  

 

Plaintiffs, 

 

v. 

 

J. KEVIN STITT in his official capacity as 

Governor of Oklahoma, et al., 

 

Defendants. 

 

Case No. CIV-20-277-G 

 

 

 

REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY 

INJUNCTION  

 

In its April 6, 2020 Temporary Restraining Order, this Court correctly held that 

while the State has broad power to secure public health, the State may not exercise that 

power in an “unreasonable,” “arbitrary,” or “oppressive” way or unduly burden patients’ 

fundamental right to abortion.  TRO 2, 3, 10, ECF No. 70.  The Court’s legal framework 

was sound, and the evidentiary record fully supports the Court’s conclusion that Oklahoma 

cannot constitutionally enforce the Executive Order against patients who will be unable to 

access legal abortion once the Order expires and patients seeking medication abortion.  On 

a more complete record, Plaintiffs respectfully request that the Court enter a preliminary 

injunction extending the relief granted by the TRO and enjoin enforcement of the Executive 

Order against patients seeking procedural abortions as well. 

 

Case 5:20-cv-00277-G   Document 84   Filed 04/10/20   Page 1 of 11



 

2  

A. Plaintiffs Are Substantially Likely to Succeed on Their Constitutional 

Claim.  

 

1. Procedural Abortion.   

As this Court correctly recognized, the Executive Order is unconstitutional as to 

patients who would be denied access to abortion before the Order’s expiration.  For these 

patients, the Executive Order is effectively an outright ban on abortion, which goes 

“beyond the reach of even the considerable powers allotted to a state in a public health 

emergency,” as it is a “plain, palpable invasion” of a fundamental right.  TRO 9–10 (citing 

Jacobson v. Massachusetts, 197 U.S. 11, 31 (1905)); see Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 846, 871 (1992) (reaffirming Roe’s “central principle” that “[b]efore 

viability, the State’s interests are not strong enough to support a prohibition of abortion”). 

The Executive Order is also unconstitutional as to patients who will be delayed in 

accessing procedural abortion, even if some of those patients are ultimately able to access 

abortion after the Order is lifted.  On the TRO record, the Court found that “a temporary 

delay of access to abortion services” was permissible.  TRO 8–9.  But the evidence now 

before the Court demonstrates that, without a preliminary injunction, these patients will 

suffer enormous burdens, without meaningfully advancing Defendants’ asserted interests 

in preventing depletion of PPE, viral spread, and the use of hospital resources.  Defs.’ Resp. 

Opp’n Pls’ Mot. TRO/Prelim Inj. (“Defs.’ Resp.”) 26–27.  The “disconnect between the 

means employed and the benefits achieved,” demonstrates that the Order is “improper 
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under both the Jacobson and Casey standards of review,” TRO 11, as to patients seeking 

all procedural abortion care.1 

Patients who are forced to delay procedural abortions obviously remain pregnant, 

and prolonged pregnancy exacts a substantial physical toll and exposes patients to 

numerous unnecessary health risks.  These burdens and health risks increase as pregnancy 

progresses, and they are heightened for patients with high-risk pregnancies or pre-existing 

conditions.  Rebuttal Decl. Mark Nichols, M.D. (“Nichols Decl.”) ¶¶ 23–24, attached as 

Ex. 1; Decl. Julie Burkhart (“Burkhart Decl.”) ¶ 18, ECF No. 16-6.  Moreover, the health 

risks associated with prolonged pregnancy are especially concerning now because, though 

much is unknown about COVID-19, pregnancy may put patients at increased risk of worse 

outcomes if they become infected with the virus.  Nichols Decl. ¶ 52. 

Forcing patients to delay their procedural abortions also increases the risks of 

complications, limits them to more complex and burdensome procedures, and exacts 

monetary costs.  While abortion is extremely safe, and certainly safer than childbirth, see 

Whole Woman’s Health, 136 S. Ct. at 2315, the risks associated with abortion “increase 

incrementally as pregnancy progresses.”  Nichols Decl. ¶ 25; see also Decl. Dr. Gillian 

 
1 This Court correctly recognized its duty to “guard against ‘unreasonable,’ ‘arbitrary,’ or 

‘oppressive’ exercises of the state’s emergency power that effect ‘a plain, palpable 

invasion of rights.’”  TRO 2 (citing Jacobson, 197 U.S. at 27, 31, 38).  In Jacobson, the 

Supreme Court held that a universal vaccination law, which was “nothing more” than 

“distressing, inconvenient, or objectionable to some,” withstood this scrutiny with respect 

to the plaintiff’s Fourteenth Amendment challenge.  197 U.S. at 28.  Here, the State’s 

delay of procedural abortions imposes myriad burdens, discussed infra, that far outweigh 

the purported public health benefits and thus infringes the fundamental right to access 

abortion.  See TRO 2–3 (citing Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 

2309–10 (2016)).  
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Schivone (“Schivone Decl.”) ¶ 28, ECF No. 16-4; Decl. Dr. Larry A. Burns (“Burns Decl.”) 

¶ 31, ECF No. 16-5.  Many delayed patients will no longer be candidates for aspiration 

procedures.  For example, a patient who might have had a five-to-ten-minute aspiration 

procedure at 13 weeks LMP will be forced, as early as 14 to 15 weeks LMP, to have a more 

complex D&E procedure, entailing additional cervical dilation (resulting in a longer 

appointment) and more sedation (increasing physical risk and requiring a longer in-clinic 

recovery period).  Nichols Decl. ¶¶ 26–28; Supplemental Decl. Julie Burkhart (“Burkhart 

Suppl. Decl.”) ¶¶15–16, attached as Ex. 2; Supplemental Decl. Brandon J. Hill, PhD (“Hill 

Suppl. Decl.”) ¶ 13, attached as Ex. 3.  Other delayed patients will no longer be candidates 

for a one-day D&E because, starting at approximately 18 weeks LMP, the procedure must 

be completed over two days.  Nichols Decl. ¶ 27; Burkhart Suppl. Decl. ¶ 17; Schivone 

Decl. ¶ 32.  Procedural abortions performed later in pregnancy also cost significantly more, 

which for abortion patients—many of whom are poor or low-income and must pay out of 

pocket—may put abortion entirely beyond their reach.  Burkhart Decl. ¶¶ 9, 21; Burkhart 

Suppl. Decl. ¶¶ 17–18; Hill Suppl. Decl. ¶ 12.   

All these burdens to patients are “undue” because forcing patients to delay 

procedural abortions for weeks (and likely longer), confers no meaningful benefit to the 

State’s asserted interests in enforcing the Executive Order.  PPE required for all procedural 

abortion is minimal, especially when it comes to aspiration abortion.  Schivone Decl. ¶ 35; 

Burns Decl. ¶¶ 23–24; Decl. Brandon J. Hill, PhD (“Hill Decl.”) ¶ 10, ECF No. 16-7; 

Burkhart Decl. ¶¶ 34–36, contra Defs.’ Resp. 10, 26.  Meanwhile, forcing patients to 

postpone procedural abortions will consume more PPE because, while still minimal 
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overall, a D&E requires more PPE than an aspiration abortion, and a two-day D&E requires 

more PPE than a one-day procedure.  Burkhart Suppl. Decl. ¶ 16; Nichols Decl. ¶ 32.  

Delaying procedural abortions also does nothing to minimize the risk of viral 

transmission because procedures performed later in pregnancy require more time in the 

clinic and potentially two clinic visits instead of one.  Burkhart Suppl. Decl. ¶¶ 15–17; Hill 

Suppl. Decl. ¶ 13.  Some patients also only find out that they need a procedural abortion 

after they are already at the clinic and testing reveals that they are beyond the point when 

medication abortion is an option.  Delay means those patients will be forced to leave and 

come back again for a second in-person appointment.  Hill Suppl. Decl. ¶ 14.  Nor does 

delaying procedural abortions alleviate burdens on hospitals.  Less than a fraction of one 

percent of patients who undergo procedural abortions experience serious complications 

requiring admission to a hospital.  Schivone Decl. ¶ 20 (“Abortion-related emergency room 

visits constitute just 0.01% of all emergency room visits in the United States.”); Nichols 

Decl. ¶ 54; contra Defs.’ Resp. 27 (incorrectly arguing that “[a]bortion increases the short-

term risk that a pregnant woman will need hospitalization”). 

Contrary to the State’s claims, people forced to remain pregnant cannot simply sit 

home until the pandemic is over or the curve has flattened.  Pregnant people have extensive 

healthcare needs that—even in the immediate short-term—will require as many in-person 

contacts with the healthcare system as a procedural abortion, if not more.  Indeed, even 

during the current pandemic, medical authorities in Oklahoma and elsewhere recommend 

that pregnant patients have at least one prenatal visit in the first trimester, at which an 

ultrasound and blood and lab tests are done, and a second visit in the second trimester with 
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even more extensive tests.  Nichols Decl. ¶¶ 45–49.  These prenatal visits—which are 

important to ensure a patient’s health, as well as that of the fetus—cannot be postponed or 

done via telemedicine, and they entail comparable, if not greater, amounts of PPE and in-

person contact than abortion care.  Id.; Decl. Dana Stone, M.D. (“Stone Decl.”) ¶ 28, 

attached as Ex. 4.  Also, there are a range of circumstances and conditions that require 

some pregnant people to seek emergency room and hospital care in the first and second 

trimesters, even if they do not opt for prenatal care.  Nichols Decl. ¶ 51; Stone Decl. ¶ 21.   

Rather than advance the State’s public health aims, forcing patients to delay their 

procedural abortions may instead undermine efforts to contain the pandemic because some 

patients will undertake risky out-of-state travel to avoid the added burdens and health risks 

and ensure they obtain an abortion.  In fact, since March 27, numerous patients have already 

done so.  Burkhart Suppl. Decl. ¶¶ 9–10; Hill Suppl. Decl. ¶ 7.  Patients who leave the state 

in search of abortion access must travel approximately 140 miles more one way.  Decl. 

Joshua Sharfstein, M.D. (“Sharfstein Decl.”) ¶ 11, attached as Ex. 5.  This travel exposes 

patients and others to greater risk of COVID-19 infection than getting care locally. 

Schivone Decl. ¶ 34; Sharfstein Decl. ¶ 11; Decl. Mary Travis Bassett, M.D., M.P.H. 

(“Bassett Decl.”) ¶¶ 7–8, attached as Ex. 6.  And some people who cannot travel out of 

state, desperate to end their pregnancies, may resort to unsafe abortion methods.  Nichols 

Decl. ¶ 29.  As public health experts have attested, “Oklahoma’s implementation of its 

executive order is profoundly misguided as a public health measure.”  Bassett Decl. ¶ 6; 

see also Sharfstein Decl. ¶¶ 9–10.   
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To distract from the absence of benefits from requiring all procedural abortions to 

be postponed, Defendants fall back on numerous unfounded claims about the safety of 

abortion.  See Defs.’ Resp. 10–12.  But Defendants’ purported “evidence” consists of 

declarations from discredited experts, including Dr. Donna Harrison, whose opinions other 

courts have found “[l]ack scientific support,” are “based on unsubstantiated concerns,” and 

are “generally at odds with solid medical evidence.”  MKB Mgmt. Corp. v Burdick, No. 09-

2011-CV-02205, 2013 WL 9885391, at *7 (D. N.D. July 15, 2013).2  Defendants also claim 

that Plaintiffs are “reckless” to remain open during the pandemic and are not using enough 

PPE to prevent viral transmission.  Defs.’ Resp. 26–27.  But the State’s concerns are belied 

by the numerous businesses and services (e.g., dry cleaners, sporting goods stores, pet 

grooming) that have been exempted from the Executive Order.3  And Plaintiffs’ protocols 

for mitigating viral transmission are in line with the guidelines and practices of other 

Oklahoma healthcare providers.  Stone Decl. ¶ 29; Burkhart Decl. ¶¶ 33–35; Burns Decl. 

¶ 23; Hill Suppl. Decl. ¶¶ 16–18. 

 

 
2 Prior testimony of Robert L. Marier was found to be “diminished by his bias” against safe 

and legal abortion, which he maintains “should be outlawed in the United States.”  June 

Med. Servs. LLC v. Kliebert, 250 F. Supp. 3d 27, 61 ¶ 201 (M.D. La. Apr. 26, 2017).  In 

fact, Dr. Marier has been found to have a “paucity of knowledge or experience concerning 

medical or surgical abortion,” has “never performed an abortion,” and “has not had any 

experience with obstetrics or gynecological surgeries since medical school.”  Id. at 61 ¶ 

200.  Michael Valley, another of Oklahoma’s declarants, also espouses strong anti-abortion 

views.  See Decl. Ezra U. Cukor, attached as Ex. 7-4 (prior testimony of Dr. Valley 

conceding that, in his view, abortion should not be allowed even “in the case of rape” or 

when a “woman’s health is at risk”); see also Decl. Diana O. Salgado, attached as Ex. 8-1, 

8-2 (prior testimony of Dr. Harrison that she has never provided a medication abortion). 
3 See Burkhart Suppl. Decl. Ex. 2-3.  
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2. Medication Abortion.   

As this Court correctly recognized, the Executive Order is also unconstitutional as 

to medication abortion.  Weighing the minimal amount of PPE used in medication abortion 

and the safety of the procedure against the purported benefits of the Executive Order, the 

Court properly concluded that the “disconnect between the means employed and the 

benefits achieved indicates that the prohibition on medication abortion is improper under 

both the Jacobson and Casey standards of review.”  TRO 10–11 (citing Jacobson, 197 U.S. 

at 31 (police power is improperly used when the state’s chosen “means” have “no real or 

substantial relation to the protection of the public health and the public safety”)). 

Defendants persist in making inaccurate claims that are contrary to the evidence and 

the Court’s factual findings at the TRO stage.  Defendants claim that medication abortion 

exposes women to significant risk of serious complications, Defs.’ Resp. 11–13, but 

leading medical authorities confirm these risks are exceedingly low, Nichols Decl. ¶¶ 67–

68; Schivone Decl. ¶ 20.  For this reason, another district court rightly held that “Dr. 

Harrison’s statements regarding the incidence of complications from medication abortions 

must be rejected.”  Planned Parenthood Ark. & E. Okla. v. Jegley, No. 4:15-CV-00784-

KGB, 2018 WL 3816925, at *42 (E.D. Ark. July 2, 2018).  Defendants claim that 

medication abortion requires more in-person contacts than procedural abortions because 

medication patients have follow-up appointments, but these appointments at Trust Women 

and Planned Parenthood can be done via telemedicine.  Burkhart Suppl. Decl. ¶ 8; Hill 

Suppl. Decl. ¶ 19.  Defendants also claim that medication abortion will deplete PPE, even 
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though very little PPE is used for medication abortions and patients forced to remain 

pregnant will require healthcare that consumes just as much PPE. 

****** 

Defendants would have the Court believe that the State is only seeking to hold 

abortion providers and patients to the same standards as everyone else.  This is wrong.  

Abortion services are the only healthcare that Oklahoma has categorically barred.  

Medication abortion is the only medication that Oklahoma has swept within the ambit of 

the Executive Order.4  And, as this Court recognized, abortion is the only medical care for 

which Defendants have eliminated all physician discretion to decide whether that care is a 

prohibited “elective surgery” or “minor medical procedure.”  TRO 4; see also Stone Decl. 

¶¶ 36–41 (noting that she has the discretion to decide which OB/GYN procedures to delay). 

Far from creating an “exemption” from generally applicable measures the State has 

undertaken, a preliminary injunction will protect patients seeking abortions from the 

discriminatory burdens that Oklahoma has imposed upon them alone. 

B.  The Remaining Factors Support a Preliminary Injunction. 

 

Plaintiffs have demonstrated irreparable harm absent entry of injunctive relief 

because their patients will be substantially delayed in or prevented from exercising their 

right to abortion access.  See TRO 11–12 (citing Free the Nipple-Fort Collins v. City of 

Fort Collins, 916 F.3d 792, 805 (10th Cir. 2019)); supra Part A.1.  Defendants respond by 

 
4 By its terms the Executive Order itself does not apply to medication abortion, which is 

neither a “surgery” nor a “medical procedure.”  Pls.’ Mot. TRO/Prelim. Inj. 5–6.  Still, 

the March 27 Statement extends the Order to all abortions, regardless of method, even 

though no other treatment involving medication is singled out as being prohibited.  
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claiming that Plaintiffs “likely have not identified any patients who are unable to access 

abortion,” Defs.’ Resp. 31, but undisputed evidence clearly shows otherwise.  Burkhart 

Suppl. Decl. ¶ 4 (attesting that after the Executive Order was applied to abortion, Trust 

Women “had to turn away at least 10 patients who would have been pushed beyond the 

legal limit for abortions in Oklahoma (i.e., 22 weeks LMP) if they could not obtain an 

abortion on or before April 30”).  And even for all other patients seeking time-sensitive 

abortion care, this “disruption or denial of [] patients’ health care cannot be undone after a 

trial on the merits.”  Planned Parenthood of Kan. & Mid-Mo. v. Andersen, 882 F.3d 1205, 

1236 (10th Cir. 2018)).  Likewise, the balance of harms and public interest weigh in favor 

of injunctive relief: the burdens on abortion access outweigh the minimal benefits of the 

Executive Order as to both medication abortion and procedural abortion, for all patients. 

See supra Part A; TRO 12–13.  Indeed, banning abortion services—which are extremely 

safe, performed in an outpatient setting, and use limited PPE—cannot be justified by the 

State’s purported goals when just days ago an Oklahoma official announced that Oklahoma 

has “plenty of personal protective equipment” and more on its way.5  

Respectfully submitted this 10th day of April, 2020. 

 

/s/ J. Blake Patton 

J. Blake Patton 

WALDING & PATTON PLLC 

518 Colcord Drive, Suite 100 

Oklahoma City, OK 73102 

(405) 605-4440 

bpatton@waldingpatton.com 

Attorney for Plaintiffs  

 
5 See Decl. Ezra U. Cukor Ex. 7-2. 
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Travis J. Tu (admitted pro hac vice) 

Kirby Tyrrell (admitted pro hac vice) 

Ezra Cukor (admitted pro hac vice) 

Jiaman Wang (admitted pro hac vice) 

CENTER FOR REPRODUCTIVE RIGHTS 

199 Water Street, 22nd Floor  

New York, NY 10038  

(917) 637-3723 

tjtu@reprorights.org 

ktyrrell@reprorights.org 

ecukor@reprorights.org 

awang@reprorights.org 

 

Linda C. Goldstein (admitted pro hac vice) 

Kathryn Barrett (admitted pro hac vice) 

Samantha Rosa (admitted pro hac vice) 

Alyssa Clark (admitted pro hac vice) 

DECHERT LLP  

Three Bryant Park  

1095 Avenue of the Americas  

New York, New York 10036  

Tel: (212) 698-3817  

Fax: (212) 698-0684  

linda.goldstein@dechert.com  

kathryn.barrett@dechert.com  

samantha.rosa@dechert.com  

alyssa.clark@dechert.com  

Attorneys for Plaintiffs South Wind 

Women’s Center LLC, d/b/a Trust Women 

Oklahoma City and Dr. Larry A. Burns 

 

Diana Salgado (admitted pro hac vice)  

PLANNED PARENTHOOD 

FEDERATION OF AMERICA  

1110 Vermont Ave., NW, Suite 300  

Washington, DC 20005  

Phone: (212) 261-4399  

Fax: (202) 296-3480  

diana.salgado@ppfa.org  

Attorney for Plaintiff Comprehensive Health 

of Planned Parenthood Great Plains, Inc.  
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