
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 
  

DEFENDANTS’ MOTION TO STRIKE NEW EVIDENCE, OR, IN THE 
ALTERNATIVE, FOR LEAVE TO FILE A SURREPLY  

Pursuant to Federal Rule of Civil Procedure 6(c)(2), Defendants move to strike the 

hundreds of pages of new evidentiary materials Plaintiffs inappropriately filed with their reply. 

In the alternative, Defendants move to file a surreply with additional evidence responding to 

Plaintiffs’ new materials.  

BACKGROUND 

Plaintiffs moved for a temporary injunction on Tuesday, March 31, a week after 

Oklahoma Governor Kevin Stitt issued his executive order postponing all “elective surgeries, 

minor medical procedures, and non-emergency dental procedures.” Plaintiffs attached 7 

exhibits totaling 86 pages to this motion, 32 pages of which were court orders from other 

districts and 54 pages of which were four affidavits and attachments from either abortion clinic 

leadership or clinic abortionists. Just two days later—in the middle of an emergency 

pandemic—Defendants responded, attaching 8 exhibits totaling 52 pages. Soon after, 
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Defendants added two short affidavits and one verification of a prior affidavit, bringing their 

submission to 66 pages in total.  

Last Friday, over a week after Defendants’ initial response, and four days after 

Defendants’ small supplement, Plaintiffs filed their reply in support of their motion.  Plaintiffs 

attached 8 new exhibits to this reply, with a combined total of 378 pages of material. Two days 

later, they moved to add another 64 pages of CV material, meaning their reply (if permitted) 

will add nearly 450 pages of evidence to the record—an almost seven-fold increase over their 

initial filing. (Even if CV materials are excluded, the total is around 350 pages.) Two of these 

new exhibits were “supplemental declarations” from Oklahoma clinic leaders.1 Five were new 

medical affidavits from persons who had not previously testified in this case: three from 

OBGYNs (one attached as an exhibit to an exhibit) and two from public health witnesses.2 

And the final two exhibits were affidavits from attorneys in this case attaching excerpts of 

depositions from other cases and various news articles.3 

This is inappropriate for a reply. Due to the size and proportion of this new material, 

the materials’ frequent lack of responsiveness to Defendants’ actual arguments, the emergency 

at the heart of this case, and other factors, the new affidavits are unduly prejudicial to 

                                                 
1 See Reply Ex. 2, Suppl. Decl. of Julie Burkhart (founder & CEO of Trust Women); Ex. 3, 
Suppl. Decl. of Brandon Hill (president & CEO of Planned Parenthood Great Plains). 
 
2 See Reply Ex. 1, Rebuttal Decl. of Mark Nichols, M.D. (Oregon OBGYN on Planned 
Parenthood’s national board of directors) (himself attaching an affidavit from Daniel 
Grossman, M.D. and OBGYN/professor); Ex. 4, Decl. of Dana Stone, M.D. (Oklahoma 
OBGYN); Ex. 5, Decl. of Joshua Sharfstein, M.D. (Johns Hopkins health policy professor); 
Ex. 6, Decl. of Mary Bassett, M.D., M.P.H. (Harvard health policy director and professor). 
 
3 See Reply Ex. 7, Decl. of Ezra Cukor (Center for Reproductive Rights attorney); Ex. 8, Decl. 
of Diana Salgado (Planned Parenthood attorney). 
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Defendants and should be struck, in whole or in part. In the alternative, Defendants should 

be permitted to file a surreply with responsive evidentiary material.  

STANDARD 

Rule 6(c)(2) of the Federal Rules of Civil Procedure states that “[a]ny affidavit 

supporting a motion must be served with the motion.” As such, reply briefs should generally 

avoid introducing new evidentiary materials or new arguments. See, e.g., Doebele v. Sprint/United 

Mgmt., 342 F.3d 1117, 1139 n.13 (10th Cir. 2003) (“[T]he court abused its discretion to the 

extent it relied on new evidentiary materials presented for the first time in Sprint’s reply 

brief.”); Pimentel & Sons Guitar Makers v. Pimentel, 229 F.R.D. 208, 210 (D.N.M. 2005) (noting, 

in preliminary injunction context, that “courts disfavor new arguments and evidence in a reply 

brief”); Texas Health & Human Servs. Comm’n v. United States, 166 F. Supp. 3d 706, 710 n.4 (N.D. 

Tex. 2016) (“offering new evidence in a reply brief is improper”). Indeed, under this Court’s 

local rules, reply briefs in general are “not encouraged,” LCvR7.1(i), much less new evidentiary 

material attached thereto.   

When faced with a reply that adds new material, the Tenth Circuit has held that a 

district court has “two permissible courses of action” within its discretion. Beaird v. Seagate 

Tech., 145 F.3d 1159, 1164 (10th Cir. 1998); Green v. New Mexico, 420 F.3d 1189, 1196 (10th 

Cir. 2005) (“‘Material,’ for purposes of this framework, includes both new evidence and new 

legal arguments.”). The court can either (1) permit a surreply, if requested, or (2) refrain “from 

relying on any new material contained in the reply brief.” Beaird, 145 F.3d at 1164; see also Green, 

420 F.3d at 1196-97; Logan v. Sabre, 314 F. App’x 123, 125 (10th Cir. 2009) (unpublished); 

Pimental, 229 F.R.D. at 210-11; Baugh v. City of Milwaukee, 823 F. Supp. 1452, 1457 (E.D. Wis. 
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1993) (“Where new evidence is presented in either a party’s reply brief or affidavit in further 

support of its summary judgment motion, the district court should permit the nonmoving 

party to respond to the new matters prior to disposition of the motion … or else strike that 

new evidence.”). 

The purpose behind the disfavoring of new materials in a reply, as one district court 

has observed, is to insure that the party opposing a motion “be given sufficient time to respond 

to the affidavits filed by the moving party, thereby avoiding any undue prejudice.” Tishcon v. 

Soundview Commc’s, Civ. Act. No. 1:04-CV-524-JEC, 2005 WL 6038743, at *8 (N.D. Ga. Feb. 

15, 2005). “Justice is not served,” that court wrote, “by allowing a moving party to unfairly 

surprise and prejudice the non-movant by producing evidence of new, substantive facts at the 

last minute when there is no opportunity for the non-movant to respond. This is precisely the 

kind of trial by ambush that the federal rules summarily reject.” Id.  

ARGUMENT 

The new evidence should be struck, in whole or in part, for at least four reasons.  

First, the amount of material introduced is disproportionate to what has been filed thus 

far in the case. To be sure, at the hearing on April 3, this Court countenanced the possibility 

of Plaintiffs filing new evidence in their reply if consistent with the rules and precedent. But 

Plaintiffs took that inch and went a mile. Plaintiffs attached 9 new affidavits to their reply 

brief, with hundreds of pages of material, after only attaching 4 affidavits and just over 50 

pages of non-judicial material to their original motion. Dr. Mark Nichols’ new affidavit alone 

takes up 24 pages, with well over 100 pages of attachments. See Reply Ex. 1. Plaintiffs are 

attempting to make their case backward, with the bulk of their evidence in reply and not in 
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their original motion. But replies, by their nature, are not equivalent to motions or responses 

thereto—and they certainly shouldn’t dwarf the principal briefs on the matter. Local rules, for 

example, frown on replies and restrict them to just 10 pages, LCvR7.1(i); see also FRAP 5(b), 

and courts disfavor reply affidavits, see supra, whereas motions and responses for a preliminary 

injunction are allowed up to 25 pages, LCvR7.1(e) and evidentiary attachments are fully 

expected. In short, Plaintiffs are not entitled to file an enormous and disproportionate reply 

just because Defendants filed a thorough response that undermines the basis for Plaintiffs’ 

original motion.    

 Second, a significant portion of Plaintiffs’ new evidence does not reply to Defendants’ 

brief or affidavits at all. Two of Defendants’ affidavits (Secretary Loughridge and Dr. 

Blankenship) go entirely unaddressed in Plaintiffs’ new affidavits and brief, while two others 

(Dr. Haney and Dr. Mareshie) receive a passing mention in Dr. Nichols’ lengthy affidavit and 

nothing else. See Ex. 1, Nichols Decl. ¶¶ 9, 35. (Drs. Valley and Harrison draw the 

overwhelming bulk of Plaintiffs’ ire, in their affidavits and brief.) Most significantly, the two 

new public health witnesses put forth by Plaintiff neither mention nor interact with 

Defendants’ brief or any affidavit; rather, they simply opine negatively on the Governor’s 

Executive Order afresh, see Ex. 5, Sharfstein Decl.; Ex. 6, Bassett Decl., without any indication 

that they are aware that counter-arguments to some of their own points have been made and 

counter-evidence submitted in Defendants’ response. Compare, e.g., Ex. 6, Bassett Decl. ¶¶ 7-8 

(raising concern that postponement will increase travel), with Defs’ Resp. at 25-26 (countering 

travel argument). Remarkably, the only case material these two witnesses cite are Plaintiffs’ 

own affidavits. See Ex. 5, Sharfstein Decl. ¶ 12 (explicitly embracing affidavit of Dr. Schivone, 
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whose affidavit was submitted with Plaintiffs’ original motion); Ex. 6, Bassett Decl. ¶¶ 5-6 

(explicitly embracing Sharfstein declaration). These two affidavits, in particular, are a clear 

effort by Plaintiffs to fill in gaps in the evidence purportedly justifying their original motion, 

which is inappropriate in a reply affidavit. Cf. Tishcon, 2005 WL 6038743 at *8 (striking reply 

affidavits that did not “merely … counter a point made in the opposition’s response,” but 

rather were “offered and intended to replace inadequate evidentiary submissions” in original 

motions).  

 Third, even courts that have been more open to reply affidavits have emphasized that 

foreseeability matters. See, e.g., Baugh, 823 F. Supp. at 1456–57 (barring reply affidavits entirely 

“would allow the party opposing the motion to gain an unfair advantage by submitting issues 

and evidentiary support that were unforeseen at the time the motion was first proffered” 

(emphasis added)). Here, there can be no serious contention that the issues raised by 

Defendants in their response and affidavits were somehow “unforeseen” when Plaintiffs filed 

their original motion. Defendants’ position from the beginning—indeed, from the time EO 

and press release were issued—has been unwavering: Oklahoma is in an emergency pandemic, 

and all elective surgeries and procedures should be postponed to save resources and prevent 

viral spread. See Complaint, Ex. 2. If anything, it is Plaintiffs’ position that has changed. 

Plaintiffs chose not to call any public health experts originally, instead relying on abortionists 

alone and arguing that abortion has absolute pre-viability constitutional protection. See TRO 

Mot. at 21 (quoting now-vacated Texas district court opinion). With that radical position called 

into question, see Planned Parenthood Ctr. for Choice v. Abbott, No. A-20-CV-323-LY, 2020 WL 

1502102 at *3 (W.D. Tex. Mar. 30, 2020) (“This court will not speculate on whether the 
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Supreme Court included a silent ‘except-in-a-national-emergency clause’ in its previous 

writings on the issue.”), reversed by In re Abbott, No. 20-50264, 2020 WL 1685929 at *1 (5th Cir. 

Apr. 7, 2020) (“[T]he district court ignored the framework governing emergency public health 

measures ….”), they are now scrambling to put together better public health arguments on 

the fly, even though it should have been foreseeable that these items would be needed.  

It was also obviously foreseeable to Plaintiffs that OBGYN expertise and testimony 

regarding abortion was advisable—one of their first four affidavits was from an OBGYN, 

after all, and she testified at some length about PPE and abortions, abortion complication 

rates, and so on. See Pl’s Mot. Ex. 1, Schivone Decl. Yet, they have now added three more 

OBGYNs in reply, without a rebuttal from their original OBGYN, all testifying about similar 

issues. See Tishcon, 2005 WL 6038743 at *8 (striking reply affidavits that were “offered and 

intended to replace inadequate evidentiary submissions” in original motions). While some of 

them interact with Defendants’ brief and affidavits, the one that does it perhaps the most—

Dr. Nichols—is on the board of directors for the national affiliate of Plaintiff Planned 

Parenthood, Ex. 1, Nichols Aff. ¶ 3, so it is unclear why his testimony would not have been 

“foreseeably” needed or available earlier on. Similarly, Plaintiffs should have also foreseen that 

Defendants would challenge their one-sided claims about abortion complications, as Plaintiffs 

are actively involved in other lawsuits against Oklahoma where the parties make the very same 

arguments and counter-arguments. See, e.g., Defs’ Resp. Ex. 7, Harrison Decl. (filed earlier this 

year in litigation between State and Plaintiff Trust Women).   

Fourth, although courts have often handled this type of situation by permitting a 

surreply rather than striking the new material, see supra, such a maneuver would still be 
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prejudicial to Defendants here given an undisputed emergency that demands action now, see 

Defs’ Resp. Ex. 8, Decl. of Rita Sanders, D.O., ¶ 6 (“The immediate is what matters for this 

pandemic. We are in the now ….”), and the fact that the challenged Executive Order is set to 

expire in a little more than two weeks. The exigent circumstances counsel for striking these 

inappropriate filings rather than extending this case by a number of days so that Defendants 

and their witnesses can review hundreds of pages and 9 affidavits and formulate responses. 

See Tishcon, 2005 WL 6038743 at *9 (“[T]he procedure utilized by plaintiff, if allowed in every 

case, would greatly extend the time required to deal with a motion by the opposing party, and 

review thereof. This the Court cannot allow. Accordingly, on timeliness grounds, the Court 

GRANTS Defendants’ Motion to Strike ….”). 

RELIEF REQUESTED 

Because of the undisputed emergency, Plaintiffs’ affidavits should be struck in toto.  

Plaintiffs had their opportunity to file short and targeted rebuttals, responding to specific 

points made in Defendants’ materials, and they chose instead to lump in lengthy evidence that 

could have been filed with their original motion.  In this urgent matter, the Court should not 

be forced to wade through Plaintiffs’ mound of materials and determine, piece-by-piece, which 

submissions should be struck due to inappropriateness, lack of responsiveness, or other flaws 

such a lack of personal knowledge, see, e.g., Ex. 5, Sharfstein Aff. ¶ 12, or the lack of a sworn 

declaration, see Ex. 1, Nichols Aff. Ex. 1-2 (affidavit of Dr. Grossman), or their attempt to 

backfill evidence omitted from their original submissions, see Ex. 2, Burkhart Decl. ¶ 4 (now 

claiming Trust Women “had to turn away at least 10 patients who would have been pushed 

beyond the legal limit for abortions in Oklahoma”).     
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Should the Court not strike the new attachments as a whole, the most obvious targeted 

strikes would be the five new affidavits from persons who did not submit materials in 

Plaintiffs’ original filing, see Reply Ex. 1 (and Ex. 1-2), Ex. 4, Ex. 5, & Ex. 6, given that 

Defendants have had no chance to respond to these witnesses. Or the Court could strike any 

evidence that doesn’t directly and explicitly address either Defendants’ brief or one of 

Defendants’ affidavits. At an absolute minimum the Court should strike Dr. Grossman’s 

unattested affidavit, Reply Ex. 1-2, and the two public health witnesses, Reply Ex. 5 & Ex. 6, 

given that nothing in Dr. Bassett’s and Dr. Sharfstein’s affidavits indicates they were in any 

way replying or responding to Defendants’ actual submissions to this Court, as opposed to 

submitting ground-level testimony about the Oklahoma EO.    

Should the Court not strike Plaintiffs’ submission in their entirety, Defendants 

alternatively request permission to file a surreply to whatever evidence is allowed to remain—

a surreply that will also discuss the misleading claims Plaintiffs make about Defendants’ 

witnesses.4       

In the end, the fact that Plaintiffs felt the need to drop 9 affidavits and nearly 500 pages 

in reply indicates that they failed to attach sufficient evidence to their original submission. As 

noted in the summary judgment context, “[r]eply affidavits have a tendency to highlight the 

                                                 
4 Most egregiously, Plaintiffs cite several district court orders to attack Drs. Harrison and 
Marier, see Reply at 7-8 & n.2, without flagging that two of these orders have been vacated or 
reversed. See June Med. Servs. v. Kliebert, 250 F. Supp. 3d 27 (M.D. La. 2017), reversed sub nom. June 
Med. Servs. v. Gee, 905 F.3d 787 (5th Cir. 2018), cert. granted, June Med. Servs. v. Gee, 140 S. Ct. 35; 
Planned Parenthood Arkansas & E. Oklahoma v. Jegley, No. 4:15-CV-00784-KGB, 2018 WL 
3816925, at *1 (E.D. Ark. July 2, 2018), vacated, No. 4:15-CV-00784-KGB, 2018 WL 9944527 
(E.D. Ark. Nov. 9, 2018), and appeal dismissed sub nom. Planned Parenthood of Arkansas & E. 
Oklahoma v. Jegley, No. 18-2463, 2018 WL 9944528 (8th Cir. Nov. 9, 2018). 
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factual disputes that prevent summary judgment.” Michael D. Moberly & John M. Fry, 

Squandering the Last Word: The Misuse of Reply Affidavits in Summary Judgment 

Proceedings, 15 SUFFOLK J. TRIAL & APP. ADVOC. 43, 66 (2010). Here, they highlight factual 

disputes that should prevent this Court, in an emergency, from preliminarily enjoining 

Oklahoma’s good-faith efforts to contain a viral pandemic and save lives. 

 

Respectfully Submitted,  

 s/ Zach West 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 

Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
Mithun.Mansinghani@oag.ok.gov 
Zach.West@oag.ok.gov 
Bryan.Cleveland@oag.ok.gov 
 

Counsel for Defendants 
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