
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 
  

DEFENDANTS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Pursuant to this Court’s Order, Doc. 83, Defendants submit the following responses 

to Plaintiffs’ proposed findings of fact and conclusions of law regarding Plaintiffs’ Motion for 

a Preliminary Injunction, Doc. 16. See Doc. 92. Defendants’ responses are listed according to 

the number of the corresponding proposed fact or conclusion in Plaintiffs’ proposal. 

FINDINGS OF FACT 

1. Undisputed. 

2. Disputed in part. Defendants agree with the first two sentences. Defendants 

dispute the remaining sentences. First, there are no citations. Second, they are broad 

generalizations, not specific facts. Third, characterization of compliance with Executive Orders 

as purely a matter of individual practices and individual medical judgment is incorrect, at least 

in Oklahoma. In Oklahoma, some providers made such purely discretionary judgment calls 

before the Executive Order. Doc. 54-3, ¶ 4; cf. Doc. 82-2, ¶ 8. The Executive Order itself, 

though, requires postponement of all “elective surgeries” and “minor medical procedures,” 
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objective phrases that necessarily cabin discretion of all physicians. Doc. 1-1, ¶ 18; Doc. 54-2, 

¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 12; Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; 

Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. 

3. This paragraph is not a proposed finding, and no response is necessary. 

4. Undisputed. 

5. Undisputed. 

6. Disputed in part. The first sentence is true. The second is disputed to the extent 

Plaintiffs contend that a physician’s decision is entirely discretionary and not cabined by 

objective understandings of phrases like “elective” and “procedure.” See supra Response to 

FOF ¶ 2. Plaintiffs’ interpretation would turn the Executive Order into a pointless nullity. 

Abortion is widely considered an “elective” or “non-therapeutic” procedure; indeed, it is 

widely known and championed as a “choice.” Doc. 54-2, ¶¶ 7-8; Doc. 54-7, ¶ 12; Doc. 54-7, 

¶¶ 38, 44, 48; Doc. 54-8, ¶¶ 6, 8-9; Doc. 82-1, ¶ 10; Doc. 96-1, ¶ 2; see also Doc. 16 at 18, 19, 

20, 22 (repeatedly discussing “right to choose” or “a woman’s choice.”).1 And even Plaintiffs 

refer to medication abortion as a “procedure,” Doc. 84 at 8, a fact that is confirmed by record 

                                              
1 See also, e.g., Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2312 (2016) (“[T]he record 
evidence indicates that the admitting-privileges requirement places a ‘substantial obstacle in 
the path of a woman’s choice.’” (emphasis added)); Gonzales v. Carhart, 550 U.S. 124, 159 (“[I]t 
seems unexceptionable to conclude some women come to regret their choice to abort the 
infant life they once created and sustained.” (emphasis added)); Planned Parenthood v. Ashcroft, 
462 U.S. 476, 495 (1983) (“The American College of Obstetricians and Gynecologists 
(ACOG) does not recommend an examination by a pathologist in every case: 'In the situation 
of elective termination of pregnancy ...’”); Beal v. Doe, 432 U.S. 438 (1977) (utilizing “non-
therapeutic”); id. (Brennan, J., dissenting) (deploying “elective” repeatedly); Doe v. Bolton, 410 
U.S. 179, 194 n.13 (1973) (citing ACOG amicus brief, and a letter contained therein, which 
used phrase “elective abortions” (emphasis added)).  
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and extra-record evidence. Doc. 54-4, ¶¶ 3-5, 12; Doc. 54-7, ¶¶ 32, 37-39, 43-44.2 Indeed, the 

U.S. Food & Drug Administration (FDA) label repeatedly refers to medication abortion as a 

“procedure.”3 Most providers understood these terms to have objective meaning that covers 

abortion. Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 11; Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; 

Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; Doc. 96-2, ¶ 2. Despite these objective understandings, 

and the EO’s obvious applicability to abortion, Plaintiffs did not comply when the EO was 

first issued. See Doc. 84-3, ¶ 5. 

7. Undisputed. Compare Doc. 93, ¶ 20. 

8. Disputed. The terms “elective surgery” and “minor medical procedure” include 

elective abortions, whether medication abortion or surgical abortion. See supra Response to 

FOF ¶ 6. 

9. Disputed in part. While healthcare providers are exempted from closure, nothing 

in the cited memorandum excepted healthcare providers—or dry cleaners, sporting goods 

stores, pet grooming, liquor stores, and marijuana dispensaries, for that matter—from the 

                                              
2 See also, e.g., Brief for Amici Curie American College of Obstetricians and Gynecologists, 
American Medical Association, American Academy of Family Physicians, American 
Osteopathic Association, and American Academy of Pediatrics in Support of Petitioners, 
Whole Woman’s Health v. Cole, 2016 WL 74948, at *8 n.11 & *11 (Jan. 4, 2016) (U.S.) (“No 
designated procedure space is required for medication abortions because the procedure 
involves administering prescription pills that induce pregnancy termination, which then 
typically occurs at home. … The rate of major complications across all abortion procedures, 
including medication and second-trimester abortions, is similarly low.” (emphasis 
added)). 
3 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. Food and Drug Admin., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf 
(“Administration of MIFEPREX and misoprostol for the termination of pregnancy (the 
‘treatment procedure’) is contraindicated in patients with any of the following conditions 
…” (emphasis added)) 
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separate requirement to postpone all elective surgeries and minor medical procedures. These 

are separate provisions. Moreover, many pregnancy centers in the state made the decision to 

close their doors voluntarily despite being allowed to stay open as healthcare providers. Doc. 

82-2, ¶¶ 6-13. 

10. Disputed in part. The quoted language is accurate, but Plaintiffs’ commentary 

(e.g., “purported to”) is both inaccurate and unnecessary. It is also incomplete, in a potentially 

misleading way. Most significantly, the press release simultaneously clarified that the EO 

“includes dermatological, ophthalmological, and dental procedures, as well as most scheduled 

healthcare procedures such as orthopedic surgeries.” Doc. 1-2. It also explained that “the rapid 

spread of COVID-19 has increased demands for hospital beds and has created a shortage of 

personal protective equipment (PPE) needed to protect health care professionals and stop 

transmission of the virus.” Id. 

11. Disputed. No citation here demonstrates that medication abortion, a process 

that involves taking two medications over multiple days in multiple locations in order to 

terminate an unborn human being and remove it from a woman’s body, and which is one of 

“only a few medications” that requires a FDA Risk Evaluation and Mitigation Strategy (REMS) 

because of “serious safety concerns,” Doc. 54-7, ¶¶ 7, 11; see also Doc. 93, ¶ 97-98, is not 

correctly considered a “minor medical procedure.” Plenty of evidence demonstrates the 

opposite—including statements from the FDA medication abortion label itself. See supra 

Response to FOF ¶ 6. 

12. Disputed in part. The quoted language is accurate, but the “serious health risks” 

is also a term from Oklahoma statutes. See 63 O.S. § 1-737.9(A). The exceptions also apply to 
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all elective procedures equally, with no special additional exemptions for anyone beyond 

statute. And the EO does not exempt any physicians, abortionists or otherwise, from oversight 

based on objective, fixed, and demonstrable understandings of terms contained therein; nor 

does it exempt physicians from oversight of whether a physician indeed acted in good faith. 

See supra Response to FOF ¶ 6. 

13. Disputed. Physicians and medical personnel of various specialties, in Oklahoma 

and elsewhere, including some of those who petitioned the Governor for the EO in the first 

place, believe the Governor’s EO should and does apply to all elective procedures, including 

elective abortion. Doc. 54-1, ¶ 14; Doc. 54-2, ¶¶ 7-8; 54-3, ¶¶ 4-6, 12; Doc. 54-4, ¶ 12; Doc. 

54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. 

14. Undisputed. 

15. Disputed in part. The quotations from the Attorney General’s press release omit 

some relevant language. For example, the press release states: “While a violation of an 

executive order can be a misdemeanor, law enforcement officers are counseled to inform and 

persuade to effect compliance when confronted with violations, emphasizing the gravity of 

the ongoing public health emergency we are experiencing.” Attorney General Hunter Clarifies 

Governor’s Executive Order Regarding Law Enforcement Action for Non-Compliance, 

Press Release, Mar. 26, 2020.4 

16. Disputed in part. While the Hill Declaration states that Planned Parenthood 

halted abortions planned the day the release issued, see also Doc. 84-3, ¶ 5, both the Burns 

                                              
4 http://www.oag.ok.gov/attorney-general-hunter-clarifies-governors-executive-order-
regarding-law-enforcement-action-for-non-compliance 
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Declaration and the original Burkhart Declaration omit any reference to whether they stopped 

immediately. Compare Doc. 16-7 ¶ 16, with Doc. 16-5 ¶ 7, and Doc. 16-6 ¶ 14. Burkhart’s 

supplemental declaration indicates abortions were stopped on March 27, Doc. 84-2, ¶ 7, but 

no such submission from Dr. Burns exists. 

17. Disputed in part. The quotation is accurate, but Plaintiffs’ commentary that this 

was “extending” the order is incorrect. The original EO covered abortion, as demonstrated 

above, and Plaintiffs nevertheless did not comply. See supra Response to FOF ¶ 6. The lone 

abortion clinic in Tulsa did apparently comply. Doc. 93, ¶¶ 23-24. 

18. Disputed in part on relevance and incompleteness. The tweet is accurately 

quoted, but success in improving the State’s healthcare capacity after the Executive Order 

issued is not relevant to the need for the Executive Order when it was issued. Doc. 96-1, ¶¶ 2-

6. Moreover, statements like this must be understood based on conditions on the ground, 

where an 11-day supply is still considered a shortage, and orders may fall through. Doc. 96-1, 

¶¶ 2-6. 

19. Disputed in part on incompleteness. Based on the latest data and developments, 

Governor Stitt announced on Wednesday, April 15, that he will begin lifting portions of the 

elective procedure postponement as soon as April 24, six days earlier than originally planned.5 

See also Doc. 96 at 6-7. 

                                              
5 See Ofc. of Gov. J. Kevin Stitt, Second Amended Executive Order 2020-13, ¶ 22, April 16, 
2020, https://www.sos.ok.gov/documents/executive/1931.pdf; Ofc. of Gov. J. Kevin Stitt, 
Executive Memorandum 2020-02, April 16, 2020, https://www.sos.ok.gov/documents/ 
executive/1932.pdf. 

Case 5:20-cv-00277-G   Document 100   Filed 04/16/20   Page 6 of 53



7 
 

20. Disputed in part. Plaintiffs and their affiants appear to be confusing the length 

of the “flatten the curve” strategy as it relates to elective procedure postponement with the 

length of the total pandemic. The length of time for the total pandemic and broad public 

vaccination is far longer than the length of time needed for the peak to pass and elective 

procedures to resume. See, e.g., Doc. 54-4, ¶ 11.6 The primary concern for these restrictions is 

the month of April, Doc. 82-1 ¶¶ 4-6, and the peak is currently projected to take place in late 

April 2020.7 As just noted, Gov. Stitt has indicated that he will begin lifting portions of the 

elective procedures postponement as soon as April 24, six days earlier than originally planned. 

See supra Response to FOF ¶ 19. Moreover, counsel for Defendants did not say the EO was 

“likely” to be extended again—only that this was within the realm of possibility. But as just 

noted, recent developments only make that possibility less likely. 

21. Disputed in part. The underlying news article does not directly quote any 

Oklahoma official as saying the phrase “plenty of personal protective equipment”—that 

appears to be a paraphrase. Doc. 84-7, Ex. 2. And success in flattening the curve after the 

Executive Order issued is not relevant to the need for the Executive Order when it was issued. 

Doc. 96-1, ¶¶ 2-6. Moreover, statements like this must be understood based on conditions on 

the ground, where an 11-day supply is still considered a shortage, and orders may fall through. 

Doc. 96-1, ¶¶ 2-6. Finally, as noted above, Gov. Stitt has indicated that he will begin lifting 

                                              
6 See also COVID-19 Projections: Oklahoma, Institute for Health Metrics and Evaluation 
(IHME), https://covid19.healthdata.org/united-states-of-america/oklahoma (accessed Apr. 
14, 2020). 
7 Nolan Clay, Coronavirus in Oklahoma: Pandemic peak projected for April 21, The Oklahoman (April 
11, 2020), https://oklahoman.com/article/5659924/coronavirus-in-oklahoma-pandemic-
peak-projected-for-april-21 (current Health Department projection: April 21); see also IMHE, 
supra n.5 (projected peak: April 30, 2020). 
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portions of the elective procedures postponement as soon as April 24, six days earlier than 

originally planned. See supra Response to FOF ¶ 19. 

22. Disputed in part. The commentary that the order was “expanded” is false. See 

supra Response to FOF ¶ 6. 

23. A restatement of what Plaintiffs allege and plead is not a proposed factual 

finding, and no response is necessary. 

24. See supra Response to FOF ¶ 23. 

25. See supra Response to FOF ¶ 23. 

26. See supra Response to FOF ¶ 23. 

27. See supra Response to FOF ¶ 23. 

28. The procedural history is recorded on the docket and requires no finding of 

fact. To the extent this paragraph also restates what Plaintiffs alleged, see supra Response to 

FOF ¶ 23. 

29. See supra Response to FOF ¶ 28. 

30. The procedural history and prior Orders are recorded on the docket and require 

no finding of fact. 

31. See supra Response to FOF ¶ 30. 

32. The procedural history is recorded on the docket and requires no finding of 

fact. 

33. See supra Response to FOF ¶ 32. 

34. See supra Response to FOF ¶ 32. 
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35. Disputed in part. The far more commonly and widely used term for 

“procedural” abortion is “surgical” abortion. Doc. 54-4, ¶ 6; Doc. 16-4 at 6 n.4 (citing study 

on “surgical abortion”); Doc. 16-5, ¶ 4 (Plaintiff Dr. Burns’ clinic is the “Abortion Surgery 

Center.”); In re Abbott, No. 20-50264, 2020 WL 1685929, at *4 (5th Cir. Apr. 7, 2020) 

(collecting cases and other sources referring to “surgical” abortion). Plaintiffs state on their 

own websites that they offer medication and surgical abortions.8 Moreover, Plaintiffs do not 

properly sue on behalf of their patients. See infra COL ¶ 1. 

36. Disputed in part. Plaintiff Trust Women only began to offer medication 

abortion up to 11 weeks LMP—which conflicts with the FDA’s recommended protocol, see 

Doc. 93, ¶ 106—after this Court’s decision to issue a temporary restraining order. Doc. 84-7, 

¶ 7. When the case began, Plaintiff Trust Women only provided medication abortions up to 

10 weeks LMP. Doc. 16-6, ¶ 2. Plaintiffs’ submissions do not acknowledge the conflict with 

the FDA. 

37. Undisputed. Notably, Dr. Burns does not appear to have completed a medical 

residency. Doc. 16-4, ¶¶ 2-3. 

                                              
8 See, e.g., Abortion Information By State, Planned Parenthood Great Plains Comprehensive 
Health, https://www. plannedparenthood.org/planned-parenthood-comprehensive-health-
great-plains/abortion-information (accessed April 1, 2020) (“Surgical abortion is offered at 
Planned Parenthood Great Plains Comprehensive Health Center in Overland Park, Kansas 
and Oklahoma City, Oklahoma.”); Fees, Abortion Surgery Center, 
http://www.abortionsurgerycenter. com/fees (accessed April 1, 2020) (listing a charge of $590 
for “Surgical Abortion”); Patient Care Services: Abortion, Trust Women Oklahoma City, 
https://trustwomen.org/clinics/oklahoma-city/patient-care-services/abortion (accessed 
April 1, 2020) (“Surgical abortion are performed in the clinic”). 
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38. Undisputed. But Plaintiffs do not mention that Planned Parenthood’s 

medication abortion practice conflicts with the FDA’s recommended protocol. See supra 

Response to FOF ¶ 36. 

39. Undisputed. Notably, the Governor also draws emergency authority from 63 

O.S. § 683.9, among other provisions. 

40. Undisputed. But the Attorney General has also counseled law enforcement 

officers “to inform and persuade to effect compliance when confronted with violations, 

emphasizing the gravity of the ongoing public health emergency we are experiencing.” See supra 

Response to FOF ¶ 16. 

41. Undisputed. 

42. Undisputed. 

43. Undisputed. 

44. Undisputed. 

45. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Schivone is a qualified expert 

who opines reliably. This is especially so given that Defendants dispute her opinions in various 

places. Compare, e.g., Doc. 16-4 ¶ 20 (Dr. Schivone claiming without citation that medication 

abortion is safer than taking aspirin or Tylenol), with Doc. 54-7, ¶¶ 7, 11; Doc. 93, ¶ 97-98 

(explaining how medication abortion is one of “only a few medications” that requires an FDA 

Risk Evaluation and Mitigation Strategy (REMS) designation because of “serious safety 

concerns”). Moreover, Dr. Schivone only completed her residency within the past five years, 
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Doc. 16-4 at 17, her CV does not mention that she has ever testified before or been subject 

to cross-examination, and there is no indication that she is qualified to opine as an expert on 

COVID-19 or public health balancing more broadly. See Doc. 59 at 13.9 She also never even 

acknowledges the FDA REMS designation for medication abortion, even to disagree with it, 

and like all of Plaintiffs’ witnesses, she does not address the problem of asymptomatic 

COVID-19 patients, which Defendants’ witnesses later discussed in depth. Doc. 54-1, ¶ 9; 

Doc. 54-2, ¶ 3; Doc. 54-3, ¶¶ 4, 10; Doc. 54-6, ¶¶ 6-8, 11-15, Doc. 54-8, ¶ 5; Doc. 82-1, ¶ 6; 

Doc. 82-2, ¶ 6; see also Doc. 93, ¶¶ 34-38. 

46. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Nichols is a qualified expert who 

opines reliably. See supra Response to FOF ¶ 45. This is especially so given that Defendants 

dispute his opinions in various places. Compare, e.g., Doc. 84-1 ¶¶ 16, 18 (“I disagree with 

Oklahoma’s claim that nearly all abortion services are elective ….”), with Doc. 96-2 ¶ 2 (Dr. 

Valley: “Abortion has long been considered elective in the medical profession and elsewhere, 

and I am perplexed by those arguing otherwise.”) & Doc. 92, ¶ 79 (citing numerous sources 

in agreement). Nor are Dr. Nichols’ views in line with the FDA. See Doc. 84-1, ¶¶ 69-70 

(arguing that the FDA’s medication abortion REMS requirements should be removed). Nor 

does Dr. Nichols acknowledge the asymptomatic problem. See supra Response to FOF ¶ 45. 

                                              
9 See Ralston v. Smith & Newphew Richards, Inc., 275 F.3d 965, 970 (10th Cir. 2001) (“[M]erely 
possessing a medical degree is not sufficient to permit a physician to testify concerning any 
medical-related issue.”); Thomas J. Kline, Inc. v. Lorillard, Inc., 878 F.2d 791, 799-800 (4th Cir. 
1989) (district court erred by admitting testimony of “expert” who had an advanced degree 
but no relevant experience or publications). 
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47. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Stone is a qualified expert who 

opines reliably. See supra Response to FOF ¶ 45. This is especially so given that Defendants 

dispute her opinions and understanding of this case in various places. Compare, e.g., Doc. 84-4 

¶ 2 (“I also understand that Oklahoma has extended that mandate to all abortion services” 

(emphasis added); with supra Response to FOF ¶ 6 (explaining how original EO covered 

abortion, but was not being complied with on that point). In addition, Defendants have 

concerns about Dr. Stone’s personal knowledge of abortion practice, Doc. 84-4, ¶¶ 28-29 

(basing her knowledge of abortion PPE on Plaintiffs’ other affidavits), and her affidavit does 

not mention whether she has ever testified before or been subject to cross-examination. Nor 

does Dr. Stone acknowledge the asymptomatic problem. See supra Response to FOF ¶ 45. 

48. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Bassett is a qualified expert who 

opines reliably at this point. See supra Response to FOF ¶ 45. This is especially so given that 

Defendants dispute her opinions in various places. Compare Doc. 84-6 ¶ 6 (calling Oklahoma’s 

EO implementation “profoundly misguided”), with Doc. 82-1 ¶ 10 (Dr. Blankenship: “The 

plan to suspend elective surgery should be universal and include all elective procedures 

including elective abortion. Exceptions to this rule could prove dangerous to our health care 

system.”). In addition, Defendants have concerns about Dr. Bassett’s personal knowledge of 

abortion practice and PPE usage, given that she relies heavily on another of Plaintiffs’ 

Case 5:20-cv-00277-G   Document 100   Filed 04/16/20   Page 12 of 53



13 
 

affidavits for these points, Doc. 84-6, ¶¶ 5-6, as well as the fact that her affidavit ignores 

obvious counterpoints on travel dangers that Defendants had already put forth when the 

affidavit was submitted. See Doc. 96 at 4-5. 

49.  Disputed in part. To the extent Plaintiffs characterize a curriculum vitae 

(“CV”), the CV can be read and quoted directly. Moreover, Defendants dispute the label 

“expert,” or at least, they should not be understood as conceding that Dr. Sharfstein is a 

qualified expert who opines reliably at this point. See supra Response to FOF ¶ 45. This is 

especially so given that Defendants dispute his opinions in various places. Compare Doc. 84-5 

¶ 10 (opining that Oklahoma’s EO approach “may worsen the public health crisis”); with Doc. 

54-3, ¶ 12 (Dr. Haney: “Governor Stitt’s order should apply to everyone and every elective 

procedure.”). In addition, like with Dr. Bassett, Defendants have concerns about how much 

personal knowledge Dr. Sharfstein has about Oklahoma’s EO and the public health arguments 

its witnesses have made. See Doc. 84-5 (failing to cite or reference any arguments or statements 

made by Defendants). 

50. Disputed in part. To begin, though the State’s profound interest in preserving 

unborn life10 is not raised in this case, it cannot be disputed that every successful abortion 

results in the death of an unborn human being. Doc. 54-7, ¶ 8.11 For those humans, it is not 

safe at all, but rather the complete opposite. In any event, it cannot be disputed that abortion 

                                              
10 Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (State “may express profound respect for the 
life of the unborn”) (citing Planned Parenthood v. Casey, 505 U.S. 833, 877-878 (1992)).  
11 See also Gonzales, 550 U.S. 124 at 159-160 (“It is self-evident that a mother who comes to 
regret her choice to abort must struggle with grief more anguished and sorrow more profound 
when she learns, only after the event, what she once did not know: that she allowed a doctor 
to pierce the skull and vacuum the fast-developing brain of her unborn child, a child assuming 
the human form.”). 
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does come with a risk of complications, some of them severe. Surgical abortion risks include 

hemorrhage, infection, cervical laceration, uterine perforation and death. Doc. 54-4, ¶ 4; Doc. 

54-5. Medication abortion risks and reactions frequently include fever and vomiting, and can 

also include hemorrhage, infections, and pelvic inflammatory disease. Doc. 54-7, ¶ 10. And 

the level of complications is higher for medication abortion than for surgical abortion. Doc. 

54-7 ¶¶ 15-18; Doc. 93, ¶ 93. Indeed, a key study Plaintiffs rely on shows that the complication 

rate for medication abortion is between two and four times higher than surgical abortion in 

the same trimester. Compare id. at ¶¶ 18, 27 (discussing Upadhyay study) with Doc. 16-4, ¶ 20 

(discussing same study). As already discussed, the FDA’s black-box warning states that, 

although complications may be rare, “[s]erious and sometimes fatal infections and bleeding” 

can occur after a medication abortion. Doc. 54-7, ¶ 11. And because of “the risk of serious 

complications,” the FDA has instituted the aforementioned REMS program, which it only 

uses for medications with “serious safety concerns.” Doc. 54-4, ¶ 5; Doc. 54-7, ¶ 11; see supra 

Response to FOF ¶ 11. As such, Defendants dispute that abortion is “extremely safe.” 

Regardless, this factual dispute, as well as whether one in four U.S. women will obtain an 

abortion by age forty-five, is irrelevant for purposes of this case. What is relevant is that 

abortion is an elective procedure does come with at least some complications requiring 

hospital usage, and that it uses at least some PPE. See supra Response to FOF ¶ 6; Doc. 93, 

¶¶ 54, 55, 62, 68-75, 79. Defendants also note that this proposed finding is inconsistent with 

Plaintiffs’ proposed findings regarding delayed abortion. In short, if a woman’s abortion is 

postponed from a first-trimester abortion to a second-trimester abortion, then Plaintiffs 

believe she is going from an extremely safe procedure to another extremely safe procedure, 
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which cannot be an immense burden or impose significant risk. Doc. 84-1, ¶ 25; Doc. 84-3, 

¶ 12. 

51. Disputed in part. While the material appears to be accurately quoted, 

Defendants dispute that the views of national advocacy organizations cited therein are binding 

or persuasive evidence of what Oklahoma should or should not do during an emergency 

pandemic. When it comes to abortion, ACOG is an openly pro-abortion advocacy group that 

has never supported a single state regulation of abortion in court, no matter how 

commonsensical. See Doc. 54-7, ¶ 18 (citing Brief of Amicus Curiae, American Association of 

Pro-Life Obstetricians and Gynecologists (AAPLOG), June Medical Services L.L.C. v. Gee, 2019 

WL 7397763 (U.S. Dec. 27, 2019)). Nor is it entitled to deference in court. In 2007, the U.S. 

Supreme Court permitted Congress to ban the “shocking” and “brutal” partial-birth abortion 

practice, over the objection of ACOG. See Gonzales, 550 U.S. at 160; id. at 171 (Ginsburg, J. 

dissenting) (citing ACOG’s position). Their views should no more control a state’s medical 

practices than the American Bar Association’s views should control a state’s legal practices. 

Moreover, Defendants have presented testimony in this case that at least one OBGYN and 

ACOG member in Oklahoma (Dr. Sanders) disagrees with ACOG, see Doc. 54-8, ¶¶ 2, 9, and 

that another OBGYN (Dr. Valley) believes ACOG “does not represent all of its members well 

on this issue.” Doc. 96-2, ¶ 3. Finally, Defendants have cited to a number of national 

organizations representing tens of thousands of physicians who disagree with ACOG and the 

AMA, including the American Association of Pro-Life Obstetricians and Gynecologists 
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(AAPLOG), the American College of Pediatricians, the Catholic Medical Association, and the 

Association of American Physicians & Surgeons.12 

52. Disputed in part. While the amicus brief appears to be accurately quoted, its 

substance is irrelevant and unpersuasive. See supra Response to FOF ¶ 51. It is also disputed. 

No “broad medical consensus” exists, see supra Response to FOF ¶ 51, especially in Oklahoma 

where physicians and medical personnel of various specialties, including some of those who 

petitioned the Governor for the EO in the first place, believe the Governor’s EO should and 

does apply to all elective procedures, including elective abortion, in part because it will save 

PPE. Doc. 54-1, ¶ 14; Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶¶ 4-6, 12; Doc. 54-4, ¶ 12; Doc. 54-6, 

¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. This is all 

evidence, including from OBGYNS, that ACOG ignores. See, e.g., Doc. 96-2 ¶ 7 (Dr. Valley: 

“I still don’t believe you can realistically say that a healthy woman remaining pregnant for 

weeks uses as much PPE as someone who undergoes an abortion procedure—at least not in 

the immediate sense.”). 

53. Disputed to the extent Plaintiffs’ deny that a “procedural” abortion is a surgical 

abortion. See supra Response to FOF ¶ 35; Doc. 93, ¶ 77. The cited Health Department 

document, for example, does not refer to “procedural abortion” as Plaintiffs do, but rather 

considers all abortions—medication and surgical types—to be “procedures.” Doc. 84-2, 

Exhibit 1, at 3-4. 

                                              
12 Doc. 54 at 7 n.22 (citing 30,000 Physicians Respond to ACOG on COVID19, Press Release, 
Am. Ass’n of Pro-Life Obstetricians & Gynecologists, https://aaplog.org/press-release-
30000-physicians-respond-to-acog-on-covid19/). 
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54. Disputed. The FDA recommends medication abortion only be administered up 

to 10 weeks—not 11—and Plaintiff Trust Women has only abandoned that standard during 

this litigation. See supra Response to FOF ¶ 36. Also, medication abortion requires an in-person 

follow-up visit in order to confirm termination and manage known and potentially severe 

complications such as hemorrhaging. Doc. 54-7, ¶¶ 39-43.13 Moreover, the “contents of the 

pregnancy” is an unborn human being. See supra Response to FOF ¶ 50. 

55. Disputed in part. Again, “procedural” abortion is known as “surgical abortion.” 

See supra Response to FOF ¶¶ 35, 53. And abortion “does involve anesthesia and is a surgical 

procedure that uses surgical instruments inserted into a woman’s body and uterus.” Doc. 54-

4, ¶ 6. Moreover, the “contents of the uterus” is an unborn human being. See supra Response 

to FOF ¶ 50. 

56. Disputed in part. Abortion is not safe for the unborn, and the FDA believes 

medication abortion has “serious safety concerns” necessitating inclusion in REMS. See supra 

Response to FOF ¶ 50. And although patients may be contraindicated for a certain type of 

abortion, Plaintiffs do not say how often that occurs. Overall, medication abortion is less safe 

and riskier than surgical abortion. See supra Response to FOF ¶ 50; Doc. 93, ¶ 93. The 

Oklahoma Health Department document discussed does not use the term “procedural” 

abortion, but rather deploys the phrases “suction aspiration” and “dilation and evacuation” 

and then contrasts those with “non-surgical abortions.” Doc. 84-2 at 6. 

                                              
13 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. FOOD AND DRUG ADMIN., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf. 
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57. Disputed in part. Again, national advocacy organizations like ACOG are not 

binding or compelling authority here. See supra Response to FOF ¶ 51. And Defendants have 

introduced evidence and studies that conflict with these statements on complication rates, 

Doc. 93, ¶¶ 92-100, have pointed to the FDA’s black-box warning and REMS protocol, Doc. 

93, ¶ 96-98, and have pointed to Plaintiffs’ own evidence to show that complication rates are 

not as low as they’re made to sound, Doc. 93, ¶ 101. For example, the National Academies 

document included by Dr. Nichols is paraphrased as saying complication rates are a fraction 

of a percent, but Dr. Nichols attaches a study stating on its front page that the “total abortion-

related complication rate … [was] 5.2% (n=588) for medication abortion, 1.3% (n=438) for 

first-trimester aspiration abortion, and 1.5% (n=130) for second-trimester or later 

procedures.” Doc. 84-1, Exhibit 1-7, at 1 (emphasis added). 5.2% is not a fraction of a percent. 

Of course, that same study claims that the “major” complication rate was only 0.31 percent, 

id., but the study’s definition of “major” excluded certain ER visits, hemorrhaging that didn’t 

lead to a transfusion, subsequent surgical abortions (if the first try failed), seizures, allergic 

reactions, and even death. Doc. 54-7, ¶ 27; see also Doc. 93, ¶ 101. 

58. Disputed, for reasons just cited. See supra Response to FOF ¶ 57. Also, 

Defendants have pointed to studies that show that the risk of incomplete abortion requiring a 

surgical follow-up is over 6%, and the risk of hospitalization is at least 3 to 5%. Doc. 93, ¶ 99 

(citing Doc. 54-7 ¶¶ 16-17, 19, 26). Defendants have further pointed to evidence that the 

statistics cited by Plaintiffs are also understated because providers are not always required to 

report complications, follow-up is poor, and complications are often mistakenly recorded as a 

spontaneous miscarriage. Doc. 93, ¶ 100 (citing Doc. 54-7 ¶¶ 13-14, 41-47). Moreover, 
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Plaintiffs’ deflated statistics are self-contradictory: they claim that major complications arise in 

only 0.23% of abortion cases in this paragraph, but then later claim at FOF ¶ 64 that abortion 

leads to emergency room visits in 0.87% of cases—nearly quadruple the amount of all “major 

complications” unless Plaintiffs are of the view that requiring someone to go to the emergency 

room is not a major complication. This proves that Plaintiffs’ statistics are wholly unreliable. 

In any event, this is all beside the point, as what matters is that—like all other elective 

procedures—it is undisputed that abortion has some level of complications, some level of 

hospital visits, and uses some level of PPE. Wading through the weeds of these arguments is 

exactly what should not be done, procedure by procedure, surgery by surgery, in the middle 

of a pandemic . See, e.g., Doc. 82-1, ¶ 10 (“Exceptions to this rule could prove dangerous to 

our health care system.”). 

59. Disputed in part. Embraced to the extent that Plaintiffs are admitting they do 

occasionally experience complications that require hospital transfer and cannot be managed in 

an outpatient setting. But disputed otherwise, see Doc. 93, ¶ 70, because patients are instructed 

to complete their medication abortions after they leave the clinic, Doc. 16-4, ¶ 14, and as a 

result, most patients with major complications find their way to emergency rooms and 

hospitals more directly, rather than being transferred by their abortion provider. Doc. 54-8, ¶ 

4, 8; see also Doc. 54-4 ¶ 5; Doc. 54-7, ¶¶ 12-14, 41, 47; Whole Women’s Health v. Hellerstedt, 136 

S. Ct. 2292, 2311 (2016). 

60. Undisputed, in the sense that the quotations of Defendants and Dr. Harrison 

are accurate. 
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61. Disputed in part. As the executive director of the 4,000-plus member American 

Association of Pro-Life OBGYNs (AAPLOG), Dr. Harrison is herself a leading medical 

authority who has testified about medication abortion and been subjected to cross-

examination in various cases and courts across the country, both in state and federal court. 

Doc. 54-7, ¶¶ 1-5. And as discussed above, the supposed “leading medical authorities” 

Plaintiffs refer to are entitled to little weight. Supra Response to FOF ¶ 51. Plaintiffs now admit 

that one of the two district court decisions they initially cited against Dr. Harrison was vacated 

in the favor of the party she testified for, despite omitting this initially, see Doc. 96 at 9, but 

they still do not acknowledge that Dr. Harrison has been favorably cited by the Fifth Circuit 

in regard to medication abortion and the FDA. See Planned Parenthood of Greater Texas Surgical 

Health Servs. v. Abbott, 748 F.3d 583, 602 (5th Cir. 2014) (“As to the FDA-approved forty-nine 

day LMP limit, the State’s expert, Dr. Donna Harrison, pointed out that the FDA’s approval 

of mifepristone as an abortifacient hinged on the imposition of post-approval restrictions”), 

nor do they acknowledge that the exact testimony she submits here was utilized by Oklahoma 

in order to prevail in an injunction dispute earlier this year. See Doc. 54 at 11 n.32; Doc. 84-1 

at 53-68. Her opinions are entitled to weight. 

62. Disputed in part. It is true that Dr. Valley does not discuss complication rates 

in this case. Rather, he specifically testified about complication types and the existence of risk 

in abortion because “risks, of course, can lead to complications, which can lead to surgeries, 

hospital use, and PPE use.” Doc. 54-4, ¶ 5. That is all Defendants need to show to prevail 

here, and it is all that he was asked to provide, on extremely short notice. The idea that his 

testimony as to the existence of risks should be ignored, even when Plaintiffs do not even 
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dispute their existence or Dr. Valley’s testimony about their existence, is absurd. Plaintiffs also 

invite this court, in a footnote, to discredit Dr. Valley for holding pro-life views generally. As 

Defendants demonstrated in their surreply, and Dr. Valley in his surreply affidavit, this ad 

hominem attack inviting the Court to engage in viewpoint discrimination and prejudice should 

be rejected. See Doc. 96 at 8-9; Doc. 96-2, ¶ 6. For reasons also explained in surreply, Plaintiffs’ 

similarly footnoted take on eminently qualified infectious disease expert Dr. Marier should be 

dismissed, See Doc. 96 at 7-8. Though they now admit the district court decision they cited 

earlier has been reversed, Plaintiffs still don’t mention that he was cited favorably by the Fifth 

Circuit just days ago. Id. 

63. Disputed in part. See supra Response to FOF ¶ 50. Regardless, this actually 

counsels for Defendants, if anything. If legal abortion of any type, at any point in pregnancy, 

is much safer than childbirth, then postponing a woman’s abortion from a first-trimester 

abortion to a second-trimester abortion merely moves it from an extremely safe procedure to 

another extremely safe procedure, meaning that delay does not significantly increase risk. Doc. 

84-1, ¶ 25; Doc. 84-3, ¶ 12. 

64. Disputed. These numbers were raised in Plaintiffs’ reply, giving Defendants 

very little time to respond. See generally Doc. 90. Regardless, these numbers are presented in a 

misleading or irrelevant fashion. For example, even if 20 percent of women visit an emergency 

room at least once during pregnancy, that number would be for the entire nine month period. The 

numbers for a several-week delay would have to be much lower. Moreover, even if miscarriage 

ends 1-5 percent of pregnancies between 13 and 19 weeks, that is still a slightly longer period 

than the postponement, thus the percentage for the postponement would be even lower, 
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which means it is still less than the emergency room, surgical follow-up, and hospitalization 

rates from abortion that Defendants have pointed to. Doc. 93, ¶ 71, 99 (one study showed 

women receiving medical abortions were admitted to hospitals at a rate of 5.7 percent 

following abortion). And again, Defendants have also produced evidence that the statistics on 

abortion used for abortion are also likely understated. See supra Doc. 93, ¶ 58. And two 

OBGYNs—including one who works in an OB emergency room—have testified that 

postponing elective abortions would save PPE. Doc. 54-4, ¶¶ 7-12; Doc. 54-8, ¶¶ 6-9; Doc. 

96-2, ¶ 7. 

65. Disputed. Plaintiffs are attempting to rewrite the CDC’s statement on the issue 

by couching it as “has not conclusively been determined.” The actual statement of the CDC 

is “Based on available information, pregnant people seem to have the same risk as adults 

who are not pregnant.”14 Moreover, Plaintiffs rely on speculation that fails to mention a 

study of the issue shows that pregnant women with COVID-19 do not experience more severe 

illness than others.15 

66. Disputed in part. Given the CDC’s statement and the study referenced in 

Footnote 15 above, it is not clear why ACOG would act “as a result” of a finding of no 

additional risk. In any event, it is not clear why this is relevant, and Defendants have produced 

plenty of evidence indicating that OBGYNs across the country are utilizing telemedicine and 

                                              
14 Pregnancy and Breastfeeding, Coronavirus Disease 2019 (COVID-19), CTRS. FOR DISEASE CTRL. 
AND PROTECTION, https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/pregnancy-breastfeeding.html (accessed April 16, 2020) (emphasis in original). 
15 Hollie Silverman and Jen Christensen, Pregnant women with coronavirus don’t experience more severe 
illness than others as they do with SARS and flu, study says, CNN (April 7, 2020), 
https://www.cnn.com/2020/04/07/health/pregnant-women-coronavirus-ajog-
study/index.html. 
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postponing, and/or delaying non-essential prenatal visits to avoid unnecessary travel and in-

person risks. Doc. 93, ¶ 40. This includes admissions by Plaintiffs’ own reply affidavits, as Dr. 

Valley notes. Doc. 96-2, ¶ 4. 

67. Disputed. Plaintiffs cite nothing for their first proposition, which is ambiguous 

and does not define what is even meant by “access.” As for the second, what Plaintiffs view 

as “onerous” Defendants view as lawful, necessary and proper health regulations. Indeed, 

several of the specific examples Burkhart cites in her affidavit (e.g., a waiting period) have been 

upheld as reasonable by the courts. See Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 

833, 885 (1992) (“The idea that important decisions will be more informed and deliberate if 

they follow some period of reflection does not strike us as unreasonable.”). It is true that 

Plaintiffs operate three of the four abortion clinics in the entire state. The fourth clinic is 

complying with the Governor’s order given the “unprecedented situation.” Supra Response to 

FOF ¶¶ 23-24. As to Plaintiffs’ deployment of the word “remaining,” the number of clinics 

has actually increased two-fold in the past five years, from 2 to 4.16 

68. Disputed as to relevance. Constitutional laws regulating abortion cannot 

possibly be used to deem a generally applicable emergency order that happens to apply to 

abortion unconstitutional. Cf. June Med. Servs., 905 F.3d at 811 n.60 (“The district court also 

erroneously factored into its substantial-burden analysis that Louisiana is a strongly anti-

abortion state.”). 

                                              
16 Associated Press, Officials: New Planned Parenthood facility in Oklahoma to offer abortions, Nov. 15, 
2016, https://kfor.com/news/officials-new-planned-parenthood-facility-in-oklahoma-to-
offer-abortions/. 
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69. Disputed. See supra Response to FOF ¶¶ 67-68. Any pre-existing and 

constitutionally permissible “burdens” cannot be used to strike down a generally applicable 

emergency order. Moreover, as Defendants have demonstrated, many are experiencing 

burdens during this time. Doc. 93, ¶¶ 28-30. There is no evidence these burdens are greater 

for abortion patients. 

70. Disputed in part. The statutory language can speak for itself and is not an 

appropriate finding of fact. Moreover, patients who are delayed past 21.6 weeks LMP will not 

necessarily be barred from obtaining an abortion in the state, if they meet one of the statutory 

exceptions. See 63 OKLA. STAT. 1-745.5 (abortion permissible to “avert serious risk of 

substantial and irreversible physical impairment of a major bodily function”). The claim of 

being “forced to turn away more than 10 patients” was submitted in reply and objected to, 

Doc. 90, and it is also apparently hearsay, as Burkhart does not claim to have first-hand or 

personal knowledge of this. Doc. 84-2, ¶ 4. No woman facing this situation has appeared in 

this case, nor has any indication been given that any such woman is being hindered from doing 

so somehow. Doc. 54, at 14. Nor does Burkhart explain whether these women were presented 

with the option of an as-applied challenge. See Doc. 59, at 11 n.22. And according to the source 

cited by Burkhart, the number of women each year who obtain abortions after 16 weeks 

gestation is around 1% of all abortions. Doc. 84-2, Ex. 2-1 at 15. 

71. Disputed as to relevance. It is undisputed that, based on the current EO, the 

vast majority of women would still be able to obtain an abortion, if they chose to do so. Doc. 

84-2, Ex. 2-1 at 15. Plaintiffs have not pointed to or brought forth any single woman who is 

being denied an abortion. Supra Response to FOF ¶ 70. And their only evidence of “10 
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patients” is ambiguous and seemingly hearsay, filed in a reply affidavit. Id. Nor, again, is ACOG 

a credible or objective authority here. Supra Response to FOF ¶ 50. Also, Plaintiffs claim 

“psychological harms,” among others, but ignore that “numerous studies published in peer-

reviewed medical journals . . . demonstrate a statistically significant correlation between 

abortion and suicide.” Planned Parenthood Minnesota, N. Dakota, S. Dakota v. Rounds, 686 F.3d 

889, 898 (8th Cir. 2012). 

72. Disputed as irrelevant, given that Plaintiffs’ witnesses are mostly discussing 

issues that “manifest themselves late in pregnancy,” whereas the current case indisputably 

involves early pregnancy terminations that are being postponed temporarily, for a matter of 

weeks. Moreover, much of this information comes from Dr. Nichols’ lengthy reply affidavit, 

to which Defendants had little time to respond. See Doc. 90; Doc. 91; Doc. 96-2 (Dr. Valley: 

“With more time, there is plenty more that I could address.”). And again, two OBGYNs are 

in the record supporting Defendants’ EO. Doc. 54-4; Doc. 54-8. Finally, it should be noted 

that despite Plaintiffs’ and their witnesses dire rhetoric about pregnancy and childbirth they 

nowhere state that pregnancy is itself considered unsafe. (It’s not.) 

73. Disputed for the same reasons as supra Response to FOF ¶ 72. C-sections are 

at the end of pregnancy. Cf. Doc. 54-4, ¶ 11 (“The vast majority of PPE isn't needed during 

pregnancy until the end of the pregnancy, for childbirth. And presumably, for the patients 

involved here, that moment is several months away, which will, I hope, be beyond the shortage 

caused by this pandemic.”). 

74. Disputed for the same reasons as supra Response to FOF ¶ 72. Again, despite 

making these types of claims, Plaintiffs never state that pregnancy is itself unsafe or not safe. 
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See also Byron Calhoun, The Maternal Mortality Myth in the Context of Legalized Abortion, Linacre Q. 

2013 Aug. 80(3): 264-276, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6027002/ (“It 

was quoted recently in the literature that ‘The risk of death associated with childbirth is 

approximately 14 times higher than with abortion.’ This statement is unsupported by the 

literature and there is no credible scientific basis to support it.”). 

75. Disputed. As Defendants’ OBGYNs attest, prenatal care is highly unlikely to 

lead to more PPE use in the short-term than elective abortions because most prenatal visits 

can and are being temporarily postponed or done through telemedicine, because abortion 

should involve an extensive amount of PPE during a pandemic, and because normal 

pregnancy care—until the very end—does not require as much PPE as normal abortion care. 

Doc. 54-4, ¶¶ 7-11; Doc. 54-8, ¶ 6; Doc. 82-2, ¶ 9; Doc. 93, ¶ 89; Doc. 96-2, ¶¶ 4, 7; see also 

Doc. 84-1, ¶ 36; Doc. 84-4, ¶ 23. Increased use of healthcare resources in several months 

because of pregnancy delivery still advances the State’s interests in preserving resources now, 

when infections are peaking. 

76. Disputed. This is not an accurate statement of the CDC’s position and ignores 

the latest studies on the issue. See supra Response to FOF ¶ 65. 

77. Disputed on the same grounds as FOF ¶ 71. Disputed also for incompleteness, 

in that many others are suffering significant forms of harm and increased risk due to elective 

procedure postponement. Doc. 93, ¶¶ 28-30; Doc. 54-8, ¶ 9. Plaintiffs also ignore the 

possibility that some women’s situations may be improved by avoiding abortion. Gonzales, 550 

U.S. at 128-29 ("Whether to have an abortion requires a difficult and painful moral 

decision . . . which some women come to regret."), id. at 159 (2007) (noting that “[s]evere 
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depression and loss of esteem can follow” an abortion). Moreover, Plaintiffs themselves are 

delaying certain patients from visiting their clinics, Doc. 93 FOF ¶ 113, effectively forcing 

them to “remain pregnant against one’s will” for longer, thereby in Plaintiffs’ view they 

themselves are causing their patients “a unique form of harm.” 

78. Disputed in part. Admitted to the extent that this paragraph demonstrates that 

abortions are a choice that women make (e.g., “conclude it is not the right time”), and thus 

are elective and not medically necessary. See supra Response to FOF ¶ 6. Disputed to the extent 

it is claimed that these women are facing greater burdens than other postponed patients. Doc. 

93, FOF ¶¶ 28-30. Indeed, Dr. Mareshie testified that “there is no reasonable basis for 

restricting other elective surgeries or procedures in order to preserve PPE and exclude 

abortion, a mostly elective procedure performed on healthy women. It is nonsensical to carve 

out an exemption for abortion and not for other procedures that arguably cause even greater 

inconvenience to patients when they arc postponed, such as pacemaker implantation, gall 

bladder removal, knee replacement, etc. Once exceptions are made as to certain medical 

procedures, it would undermine and perhaps defeat the purpose of the executive order.” Doc. 

54-2, ¶ 8. Plaintiffs never comment on this testimony, or these comparisons. 

79. Disputed as speculative (“may”) without any reliable evidentiary basis. Also 

disputed to the extent it implies that an otherwise valid EO imposing a temporary 

postponement could somehow be invalid because persons will irrationally harm themselves, , 

creating their own harm not mandated by Defendants, instead of waiting for what Plaintiffs 

believe to be an “extremely safe” procedure later on or even filing for as-applied legal relief. 
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80. Disputed in part. Plaintiffs’ claim of turning away patients is again hearsay and 

seemingly not based on personal knowledge. Supra Response to FOF ¶ 70. And by Plaintiffs’ 

own admissions, moving from medication to surgical abortion cannot be unduly burdensome 

given that surgical abortion is also considered “extremely safe” by Plaintiffs—far safer than 

childbirth. Supra Response to FOF ¶¶ 50, 63; Doc. 93, ¶ 102. And Plaintiffs’ own cited studies 

indicate medication abortion carries more risk than surgical abortion, so patients would be 

moving to a less risky procedure. Doc. 93, ¶¶ 93-102. 

81. Disputed in part. Plaintiffs’ witnesses make no effort quantify how many 

patients would be contraindicated for surgical abortion, nor indicate that this number is a large 

or significant one. Moreover, they go far beyond contraindication and speak of “prefer[ence].” 

Nor do they actually demonstrate that the harms are “unique” in any significant way, for 

instance by interacting with Dr. Mareshie’s and Dr. Blankenship’s testimony that non-abortion 

patients are also being burdened, that some burdens are worse than abortion patients, and that 

some patients may indeed face worse outcomes by waiting. Doc. 93, ¶¶ 28-30, 67; Doc. 54-2, 

¶ 8; Doc. 54-8, ¶ 9. 

82. Disputed in part. To begin, Burkhart and Hill have no identified medical 

expertise. Doc. 59 at 13. So it is unclear why their testimony should carry weight on points like 

this, here and elsewhere. And again, Dr. Nichols filed a lengthy affidavit in reply, to which 

Defendants objected and had little time to respond, especially not in full. Supra Response to 

FOF ¶ 72. That aside, Dr. Nichols makes no effort in his underlying affidavit to quantify the 

situation by explaining how much more likely sedation is. Thus, there is no sound basis on 

which to say that a risk of exposure here would somehow outweigh the risks of exposure of 
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continued elective procedures at abortion clinics—especially not when those procedures have 

been drastically increased in number. Doc. 93, ¶¶ 110-11. Moreover, this completely ignores 

the well-developed point that resources need to be preserved and infections lowered now to 

“flatten the curve” so we are not overwhelmed. Yes, things will not be risk-free later, but that 

is not the point—at all—of the EO. See, e.g. Doc. 54-8, ¶ 9 (Dr. Sanders: “Everyone is suffering 

harm from the primary effect. … We are temporarily redirecting materials to save lives. What 

is certain is that the permanent negative irreparable harm will be much worse the longer it 

takes to complete the primary effort. It is a tough situation.”). Finally, this is an admission that 

surgical abortions may carry double the risk of viral spread because of the potential need for 

accompaniment, thus justifying the State’s decision to postpone all elective procedures. 

83. Undisputed that delay of all elective procedures inconveniences all patients and 

their preferences to some extent. Doc. 93, ¶¶ 28-30, 67; Doc. 54-2, ¶ 8; Doc. 54-8, ¶ 9. 

Disputed that this is unique or worse for those who elect to abort. Doc. 54-2, ¶ 8. 

84. Prior Orders are recorded on the docket and require no finding of fact. The 

remainder of this section is Plaintiffs’ characterization of subsequent proposed findings of fact 

that will be addressed directly. See infra ¶¶ 85-91. Also, notably, the only citation for the harms 

here is Dr. Nichols, which means that they are arguing the Court should change its views solely 

based on a lengthy affidavit that was presented only in reply, and thus gave Defendants little 

chance to respond. Supra Response to FOF ¶¶ 46, 72. This should not be countenanced. 

85. Undisputed, but again Plaintiffs make no effort to quantify the 

situation. Indeed, they do not even say with certainty that it will happen at all, instead opining 

that it “may” happen. This is insubstantial. 
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86. Disputed in part. Plaintiffs have maintained that all abortion procedures are 

extremely safe, which necessarily means that in Plaintiffs’ view a later term abortion is still an 

extremely safe procedure—far safer than childbirth—and that the delay to later term does not 

cause any significant increased health risks. It simply cannot be that a move from one 

extremely safe procedure to another extremely safe procedure results in major or substantially 

“increased health risks.” See supra Response to FOF ¶¶ 63, 80. 

87. Disputed in part. These unquantified risks of pregnancy exist, as do risks from 

most delayed elective surgeries. See, e.g., Doc. 93, ¶¶ 28-30. The assertion that continuing 

pregnancy will increase the risk of contracting COVID-19 is false, and the citations used for 

that assertion rely on multiple false assertions of fact already addressed previously. See supra, 

e.g., Response to FOF ¶¶ 65, 75-76, 82; see also Doc. 96-2, ¶ 7. 

88. Disputed. These clams have also been addressed previously. See supra, e.g., 

Response to FOF ¶¶ 71, 78-79, 81-83. 

89. Disputed, for numerous reasons already discussed. In sum, Plaintiffs make no 

attempt to quantify these burdens, they make no attempt to identify any particular women 

with these burdens, they make no attempt to show that these burdens are greater or even as 

bad than those being faced by others, they fail to acknowledge that in their view women 

postponing for weeks would still be receiving an “extremely safe” procedure, and they rely 

heavily on a member of their own national board of directors who did not even appear in their 

original motion. See supra, e.g., Response to FOF ¶¶ 71, 78-79, 81-83. 

90. Disputed in part. Undisputed that delaying abortions before and during the peak 

of COVID-19 cases will lead to “comparatively” more resource-intensive procedures after the 
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peak has passed. That is consistent with the purpose of the elective procedure 

postponement—to preserve resources and flatten the curve now, when it is most exigent to 

do so. The benefit to the public of permitting Oklahoma’s strategy before and during the peak 

of COVID-19 outweighs such costs after the peak has passed. Disputed in that Plaintiffs again 

fail to acknowledge that they believe second-trimester abortions are still “extremely safe,” 

meaning the burdens cannot be that great, and that their own materials show that medication 

abortion carries more risks than surgical abortion. See supra Response to FOF ¶ 89; Doc. 93, 

¶¶ 93-102. 

91. Disputed as speculative (“may”). Also disputed in the sense that the record 

demonstrates that many are shouldering enormous financial burdens from this “flatten the 

curve” effort. See, e.g., Doc. 54-3, (Dr. Haney: “Nothing about this is pandemic is easy for 

anyone. I’m not a salaried employee and if I’m not doing anesthesia for surgeries I’m not 

producing an income. Elective surgeries are a large proportion of my practice. Most of all, this 

is highly inconvenient for our patients. They have planned their finances and schedules around 

surgeries that are now postponed. Some of these patients situations are difficult to live with: 

cataracts, back pain, chronic pain etc. They are sacrificing as well.”). 

92. Disputed in part. First, the record shows that out-of-state women will travel to 

Oklahoma to seek abortions if elective procedures are not delayed, and that women will travel 

from across the state to the Oklahoma City metro to seek abortions. Doc. 16-5 ¶ 34; Doc. 16-

6 ¶ 38; Doc. 84-2, ¶¶ 9-10. Plaintiff Trust Women also flies in doctors from out of state to 

perform abortions. Doc. 16-4 ¶ 4, 10. This practice, by Plaintiffs’ own admission, “carries 

significant health risks” from exposure to the virus. Pls.’ FOF ¶ 93. Despite Defendants 
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having raised these obvious points numerous times, in various places, neither Plaintiffs nor 

their affiants have ever addressed it up to this point. Thus, Plaintiffs statement of the effects 

on travel is woefully incomplete and completely one-sided. Second, nothing in the record 

indicates that any of the patients Plaintiffs mention would be unable to access abortion after 

the restriction is lifted. Accordingly, nothing in the Executive Order demonstrably “forced" 

anyone to travel out of state, nor is it apparent or even remotely proven that “some women 

will have no other option than to undertake this travel.” 

93. Disputed with the same objection as supra Response to FOF ¶ 92. 

94. Disputed with the same objection as supra Response to FOF ¶ 92. In general, 

discussion of travel costs are irrelevant given that Plaintiffs have never demonstrated or 

attempted to demonstrate why it is (in their view) that so many women will need to travel out-

of-state for abortion with a temporary postponement that would still permit the vast majority 

of women to obtain an “extremely safe” abortion if they so choose. Nor have they quantified 

how many people are traveling in any definitive way. 

95. Disputed with the same objection as supra Response to FOF ¶¶ 92, 94. Plaintiffs 

have not identified or convincingly argued that a single woman will be “forced to remain 

pregnant against their will” by this EO. Nor have they ever addressed why someone in that 

situation would be hindered from bringing an as-applied legal challenge, as the U.S. Supreme 

Court has encouraged. Gonzales, 550 U.S. at 167-168. 

96. The recounting of procedural history and past orders is not a finding of fact and 

requires no response. The remaining argument in this section is also not a finding of fact and 

is inaccurate. The benefit to the public of permitting Oklahoma’s strategy during the increase 
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and peak of COVID-19 cases outweighs any costs of increased interpersonal contact, 

additional use of PPE, or additional use of hospital resources after the peak has passed. 

Plaintiffs consistently fail to account for the distinction between usage during the peak of the 

crisis and usage after the peak. Finally, the Governor’s press release explicitly specified that 

the EO was necessary in part to “stop transmission of the virus,” Doc 1-2, and those pushing 

for the EO in the Oklahoma medical community wanted it in part because “elective surgery 

is causing unnecessary community spread,” Doc. 54-3, ¶ 5, so the insinuation that the first 

interest listed was and is not a real concern is mistaken. 

97. Disputed. The record evidence indicates otherwise, from them using “minimal” 

PPE and ignoring the problem of asymptomatic patients, see supra Response to FOF ¶¶ 45-47, 

to ignoring the immense burdens being shouldered by countless patients who are not suing the 

state, supra Response to FOF ¶¶ 81-82, 91. Moreover, Plaintiffs apparently continued 

abortions after the Executive Order issued, despite it obviously applying to them. Doc. 84-3 

¶ 5. The flatten the curve strategy has begun to work, Doc. 96-1, ¶ 6, because virtually everyone 

has complied voluntarily except Plaintiffs. 

98. Undisputed, except that such actions could be taken by anyone performing 

elective surgeries. It cannot possibly be used to indicate that one particular party should get an 

exemption. 

99. Disputed. Health professionals urged the strategy adopted by Oklahoma. Doc. 

54-3, ¶¶ 5-6; Doc. 54-1, ¶ 14. Physicians and medical personnel of various specialties, in 

Oklahoma and elsewhere, including some of those who petitioned the Governor for the EO 

in the first place, believe the Governor’s EO should and does apply to all elective procedures, 
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including elective abortion. Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 12; Doc. 54-6, ¶ 

15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13. The “no evidence” accusation against 

Defendants is also false. For example, the Governor’s COVID-19 team estimated that the 

elective surgery postponement could preserve about 25 percent of PPE that would otherwise 

be used in the coming weeks. Doc. 54-1, ¶ 14. Defendants have never claimed that any one 

individual procedure is significant, but rather that abortion contributes to the overall impact on 

health care resources. 

100. Disputed. The ambiguous public health critique—what specific measures is Dr. 

Sharfstein talking about?—of an out-of-state public health witness cannot possibly be enough 

to make this critique of Oklahoma’s public health response a “fact.” Dr. Sharfstein makes no 

effort to explain what measures he is talking about, nor does he attempt to demonstrate that 

Oklahoma has been experiencing worse results than other states who implement whatever 

policies he espouses. And, as Defendants explained, in their surreply, Plaintiffs’ attempt to 

compare surgery centers to “liquor stores, marijuana dispensaries, sporting goods stores, and 

bookstores” is utterly facile. Doc. 96 at 3. 

101. Disputed in part as incomplete. First, the “second in-person appointment” will 

happen regardless of the result of the first appointment because medication abortion requires 

a second in-person follow-up appointment. See supra Response to FOF ¶ 54. Second, delaying 

surgical abortions leads to more in-person visits after the peak of the curve has passed, which is 

entirely consistent with the strategy of flattening the curve. In contrast, for patients that are 

eligible for medication abortion, the second in-person appointment during the increase and peak 

of the curve, which undermines the strategy of flattening the curve. Moreover, Plaintiffs’ 
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assertion that a second visit will be required assumes they come to the clinic for a medication 

abortion, but if those too are postponed as required by the EO, then no such visit is necessary. 

102. Disputed. See supra Response to FOF ¶ 75. 

103. Disputed in part on relevance. As even Dr. Nichols acknowledges, the 

underlying Oklahoma materials he cites were not issued during the COVID-19 pandemic, 

nor have they been updated in light of the pandemic. See Doc. 84-1, ¶ 37 (admitting that “this 

[cited] guidance may shift in light of COVID-19”). They therefore have no relevance to 

Oklahoma’s position on how prenatal care should be handled during an unprecedented and 

unanticipated viral disease emergency. 

104. Disputed. See supra Response to FOF ¶ 75. 

105. Disputed in part. While the quotation is accurate, Plaintiffs appear to be 

confusing success in improving the State’s healthcare capacity after the Executive Order issued 

with the need for the Executive Order when it issued. The success of the elective procedure 

postponement, including postponing elective abortions, in preserving PPE is not a reason to 

deem it “not necessary.” See Doc. 96-1. 

106. Disputed. This is an attempt to strawman Defendants’ arguments. Plaintiffs 

have conceded, as they must, that abortion contributes to the cumulative impact of all elective 

procedures, and Defendants have never asserted that any particular elective procedure is 

responsible for the full impact. Instead, all such procedures contribute to the overall shortage. 

Doc. 16 at 13, 15; Doc. 54-4, ¶ 9. Plaintiffs logic of examining each individual case to determine 

whether, on its own, it will have a huge impact would require ending the whole elective 

procedure postponement, as well as every other measure to flatten the curve. 
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107. Disputed in part. The shortage is not uniform—some places have more PPE 

than others, whereas some have very little. Doc. 54-1, ¶¶ 10, 12 (“[s]ome facilities are still 

reporting 0 days of PPE on hand”); Doc. 54-2, ¶ 4; Doc. 54-3, ¶ 8; Doc. 54-8, ¶ 7 (“In the 

emergency room where I work, we are in desperate need of more PPE.”). All required PPE 

needed to be preserved, including gloves, gowns, face/eye protections, N-95 masks, and 

surgical masks. Doc. 54-1, ¶ 8; Doc. 54-3, ¶ 7. Because of the shortage, various facilities, 

including emergency facilities focusing on pregnant women, are being forced to reuse PPE, 

which has a greater potential of spreading the virus and infecting physicians and patients. Doc. 

54-2, ¶¶ 4-5; Doc. 54-3, ¶ 9; Doc. 54-8, ¶ 7; Doc. 82-1, ¶ 7. 

108. Disputed in part. All elective procedures diminish PPE in a small but 

contributory way, and the best option to preserve PPE is to delay all elective procedures until 

after the peak impact on our healthcare system from COVID-19 has passed. Doc. 54-1 ¶¶ 9, 

12, 14; Doc. 54-2, ¶ 7; Doc. 54-3, ¶¶ 4-7; Doc. 54-8, ¶ 9. Plaintiffs’ attempts to diminish their 

use of PPE are also not a proper response to a pandemic because they address one of the 

goals of public health strategies (preserving PPE) while potentially worsening one of the other 

problems (viral spread). Doc. 54-3, ¶ 10; Doc. 54-4, ¶ 10; Doc. 54-6, ¶¶ 12-14; Doc. 82-2, ¶¶ 5-

6, 12.  

109. Disputed in part. Delaying abortions leads to more PPE consumption after the 

peak of the curve, and such postponement is the entire purpose of the flatten the curve strategy. 

Doc. 54-1, ¶¶ 3, 6, 7; Doc. 54-3, ¶ 4; Doc. 82-1, ¶ 5. Thus, delay still significantly advances the 

State’s compelling interests even if more PPE is required to be used later. 

110. Disputed. See supra Response to FOF ¶¶ 74–76, 102–104. 

Case 5:20-cv-00277-G   Document 100   Filed 04/16/20   Page 36 of 53



37 
 

111. Undisputed. 

112. Disputed in part. Plaintiffs misunderstand that the length of the “strategy to 

postpone elective procedures until after the peak rate of infection is not the same as the length 

of the pandemic. The length of time for the total pandemic and broad public vaccination is 

far longer than the length of time needed for the peak to pass. See supra Response to FOF ¶ 20. 

Thus, the claims made in this paragraph are irrelevant. 

113. Undisputed. But again, this is the result in part of elective procedure 

postponement, not a reason to end the postponement. 

114. Disputed. See supra Response to FOF ¶¶ 50, 58-59. 

115. Disputed. See supra Response to FOF ¶¶ 50, 58-59. Moreover, even 

complications that do not require hospitalization and can be treated in-clinic further deplete 

PPE and increase risk of spreading the virus. 

116. Disputed in part. Transfers are not relevant to the complication rate because of 

the way medication abortions are performed by Plaintiffs. See supra Response to FOF ¶ 59. 

CONCLUSIONS OF LAW 

1. Plaintiffs only have third party standing if (1) “the party asserting the right has 

a ‘close’ relationship with the person who possesses the right,” and (2) “there is a ‘hindrance’ 

to the possessor’s ability to protect his own interests.” Kowalski v. Tesmer, 543 U.S. 125, 130 

(2004). Previous cases where abortionists have met that standard are irrelevant when Plaintiffs 

have failed to show they meet the standard here. They have not even attempted to demonstrate 

either criteria is met here, and thus, they have failed their burden to demonstrate they have 

standing. 
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2. The standard is accurate. 

3. Plaintiffs do, in fact, seek the disfavored type of preliminary injunction that 

includes “all the relief that [they] could recover at the conclusion of a full trial on the merits.” 

Fish v. Kobach, 840 F.3d 710, 723–24 (10th Cir. 2016). Their lack of any response on that point 

confirms that the standard applies. Defendants disagree that they have met that standard, as 

explained in Defendants’ prior briefs. 

4. This reframing of Jacobson is inaccurate. “Jacobson instructs that all constitutional 

rights may be reasonably restricted to combat a public health emergency.” In re Gregg Abbott et 

al., No. 20-50264, slip op. at 15 (5th Cir April 7, 2020). Plaintiffs invite the Court to do what 

Jacobson forbids – apply very strict scrutiny when public health measures during a pandemic. 

The authority to decide “in the first instance” among many possible reasonable choices that 

which is best to protect the public health lies “primarily … in [the] wisdom” of the people’s 

representatives. Jacobson, 197 U.S. at 28, 38. Because “public health officials ‘deal in terrible 

context [where] the consequences of mistaken indulgence can be irretrievable tragic,’” their 

determinations are “entitled to deference, absent a ‘reliable showing of error.’” Hickox, 205 

F.Supp.2d at 592 (quoting U.S. ex rel. Siegel v. Shinnick, 219 F.Supp. 789, 791 (E.D.N.Y. 1963)). 

Because the standard of review of a state’s action during an emergency is whether the state’s 

action is “unreasonable or arbitrary,” Jacobson, 197 U.S. at 27, weighing the public health costs 

and benefits “is a determination for the legislature, not the individual objectors.” Phillips, 775 

F.3d at 542.  

This deferential review is required not only by Jacobson but also by the great weight of 

authority on the issue. In a public emergency, courts must defer to the reasonable choice of 
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the elected representatives. Union Dry Goods v. Georgia Pub. Serv. Corp., 248 U.S. 372, 374-75 

(1919); Louisiana v. Texas, 176 U.S. 1, 13 (1900); Beer Co. v. Massachusetts, 97 U.S. 25, 33 (1877); 

Morgan Steamship Co. v. La. Board of Health, 118 U.S. 455 (1886); In re Gregg Abbott, No. 20-

50264, slip op. at 12-13; United States v. Shinnick, 219 F. Supp. 789, 790 (E.D.N.Y. 1963); 

Hickox, 205 F.Supp.3d at 592 (quoting Siegel, 219 F.Supp. at 791 (E.D.N.Y. 1963)); see also 

Caltex, 344 U.S. at 155 n.7 (recounting how authorities failed to act for fear of lawyers in 

London, and as a result “half that great city was burnt”). When there are competing interests, 

“the state [is] under the necessity of making a choice” and “[w]hen forced to such a choice the 

state does not exceed its constitutional powers by deciding upon” that “which, in the judgment 

of the legislature, is of greater value to the public.” Miller v. Schoene, 276 U.S. 272, 279 (1928). 

5. This selective quoting of Jacobson out of context amalgamates several unrelated 

quotations together. For example, Plaintiffs try to push Jacobson toward pure de novo balancing 

by suggesting it asks whether the measures are “beyond the necessity of the case.” But that is 

the test for whether the state “invaded the domain of Federal authority” and is thereby 

preempted, not whether it improperly limited individual rights. Jacobson, 197 U.S. at 28 

(discussing a case about whether regulation preempted by Commerce Clause, Hannibal & St. 

J.R. Co. v. Husen, 95 U.S. 465 (1877)). And the phrase “rights secured by the fundamental law” 

was a quotation from another case about rights being secured by laws requiring everyone to 

subject their individual rights to the common good. See Mugler v. Kansas, 123 U.S. 623, 663 (1887). 

Plaintiffs confuse their own concept of rights with the one at issue in Jacobson. Even the 
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abortion line of cases recognizes that abortion may be limited under Jacobson. See, e.g., Roe v. 

Wade, 410 U.S. 113, 154 (1973).17  

The court would be better served by avoiding Plaintiffs’ invitation to create a new test 

by pulling Jacobson quotes out of context. A clear standard is available. See supra Response to 

COL ¶ 4. 

6.  A delay that applies equally to all elective procedures is by definition not pretextually 

targeting any particular elective procedure. Cf. Lawton v. Steele, 152 U.S. 133, 137 (1894) 

(reviewing regulations that only affected certain classes of people for pretext). Similarly, a delay 

that applies equally to all elective procedures is not akin to a law that singles out certain races. 

In any event, Supreme Court precedent gives States ample flexibility in drawing distinctions 

between categories of persons, things, and acts: “A long line of decisions by this court had 

also settled that in the exercise of the police power reasonable classification may be freely 

applied, and that regulation is not violative of the equal protection clause merely because it is 

not all-embracing.” Zucht v. King, 260 U.S. 174, 176-77 (1922) 

7. This proposed conclusion is inaccurate because it omits the countervailing 

quotations. “[I]t must be remembered that Roe v. Wade speaks with clarity in establishing not 

only the woman’s liberty but also the State’s ‘important and legitimate interest in potential 

life.’” Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 871 (1992). Indeed, the 

abortion right “is not unqualified and must be considered against important state interests in 

regulation.” Roe, 410 U.S. at 154. In fact, “Casey rejected . . . the interpretation of Roe that 

                                              
17 See also Josh Blackman, Jacobson v. Massachusetts (1915) and Lochner v. New York (1905) in April 
2020, THE VOLOKH CONSPIRACY (April , 2020), https://reason.com/2020/04/08/jacobson-
v-massachusetts-1905-and-lochner-v-new-york-1905-in-april-2020/ 
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considered all previability regulations of abortion unwarranted.” Gonzales v. Carhart, 550 U.S. 

124, 146 (2007). See also Defs’ COL ¶¶ 27-33. 

8. The proposed conclusion is unsupported by its citations. While several circuits 

have held that a state asserting its interest in potential life cannot categorically define when 

viability starts, those opinions only addressed the state’s interest in potential life, similar to 

Casey, and expressed no view on other possible state interests. See Casey, 505 U.S. at 857. None 

addressed the State’s interest in preserving the public health during a pandemic. 

9. This characterization of the test is incomplete. “Considerations of marginal 

safety, including the balance of risks, are within the legislative competence when the regulation 

is rational and in pursuit of legitimate ends,” Gonzalez, 550 U.S. at 166-67; see also Hellerstedt, 

136 S. Ct. at 2309 (reaffirming Gonzalez’s “deferential” review of legislative fact-finding). When 

acting in the legitimate realm of health and safety, “the States are granted substantial flexibility” 

in regulating abortion. Casey, 505 U.S. at 872. Moreover, “the law need not give abortion 

doctors unfettered choice in the course of their medical practice, nor should it elevate their 

status above other physicians in the medical community.” Gonzales, 550 U.S. at 163. 

10. Plaintiffs mischaracterize Defendants’ position. Although the postponement 

may burden access to abortion, such burdens do not categorically violate the Constitution. See 

Casey, 505 U.S. at 866, 873. Nor have Defendants ever contended they have “blanket authority 

to restrict individual liberty during a pandemic”; only that the State’s authority is at its height 

and owed substantial deference. Moreover, this proposed conclusion conflates the undue 

burden test during normal times with the undue burden test during a pandemic. It appears 

that Plaintiffs misunderstand that the case law they cite here only references Jacobson for the 
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general proposition that there is a liberty interest in control over one’s body, not for a particular 

discussion of police powers during a pandemic. It is true that the state’s interest in life is not 

enough to justify the delay at issue here, see Casey, 505 U.S. at 857, but none of the Defendants 

have relied on that interest here. 

11. This proposed conclusion is inaccurate. As Roe v. Wade tells us, the right at issue 

in Jacobson and the abortion right are the same right derived from the same “liberty” portion of 

the Fourteenth Amendment. Roe, 410 U.S. at 154. Plaintiffs also again omit that, unlike other 

fundamental rights, abortion rights are not an unqualified right. See supra Response to COL 

¶ 7. 

12. This proposed conclusion is inaccurate. Defendants have never claimed lack of 

subject matter jurisdiction here. Instead, they have observed that case law requires a very 

deferential review. See supra Response to COL ¶ 4. Nothing in Lawton is to the contrary. See 

supra Response to COL ¶ 6. And Anaya does not even discuss police powers during an 

emergency. Anaya v. Crossroads Managed Care Sys., 195 F.3d 584, 591 (10th Cir. 1999). 

It is also worth noting that Plaintiffs selectively quote Kennedy v. Mendoza-Martinez 

without discussing its facts. The reason for this omission is that stripping citizenship without 

a trial, 372 U.S. 144, 165 (1963), is not remotely analogous to a temporary delay in abortion 

services, not does Kennedy say anything that otherwise abrogates Jacobson. 

13. This proposed conclusion is inaccurate. Mid Gulf is not about emergencies and 

says nothing on point to this case. The selective quoting of Jacobson, again, mischaracterizes 

that case and will lead to legal error if used as Plaintiffs suggest. See supra Response to COL 

¶¶ 4-5. 
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14. This is not a proposed legal conclusion and requires no response, other than to 

say that Plaintiffs have not established a substantial likelihood of success on the merits. 

15. The description of the order is not a proposed legal conclusion and requires no 

response. The hypothetical, and the response to the hypothetical are accurately recounted, but 

there are no facts to support the conclusion that any Oklahomans fit that hypothetical. See 

supra Response to FOF ¶ 70.  

16. See supra Response to FOF ¶ 70. 

17. This proposed conclusion is inaccurate. During normal times, states can 

regulate but not ban previability abortions in the interest of promoting fetal life. Gonzales, 550 

U.S. at 146. During a public health emergency, though, the state may cause permanent and 

total deprivation of particular individual liberty interests in order to protect public health. 

Jacobson, 197 U.S. at 14, 25-26; see also Compagnie Francaise de Navigation a Vapeur v. Bd. of Health 

of State of La., 186 U.S. 380 (1902) (upholding quarantine); Phillips v. City of N.Y., 775 F.3d 538 

(2d Cir. 2015); Reynolds v. McNichols, 488 F.2d 1378, 1381-83 (10th Cir. 1973). Hickox v. Christie, 

205 F. Supp. 3d 579, 585 (D.N.J. 2016). 

18. This proposed conclusion is inaccurate and unsupported by its citations. It pulls 

a quotation out of context, omitting that Casey was talking about the state’s interest in potential 

life, not all state interests. See supra Response to COL ¶¶ 8, 10. Roe was similarly talking about 

the state’s interest in potential life. See Roe, 410 U.S. at 163-65. Thus, the proposed conclusion 

offers an inaccurate restatement of the law. See supra Response to COL ¶ 17. 

19. This proposed conclusion is inaccurate because it overstates its authority. Only 

the Alabama district court decision Plaintiffs cite reached that conclusion, and that district 
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court opinion is pending review by the Eleventh Circuit. See Marshall v. Robinson, No. 20-11401 

(11th Cir.). The Fifth Circuit declined to administratively stay that portion of a TRO but has not 

issued a merits decision yet. See In re Abbott, No. 20-50296, 2020 WL 1844644 at *2 (5th Cir. 

Apr. 10, 2020). The Sixth Circuit dismissed a TRO for lack of jurisdiction because it was largely 

consistent with Ohio’s interpretation of it’s own order. Preterm-Cleveland v. Attorney General of 

Ohio, No. 20-3365, 2020 WL 1673310, at *2 (6th Cir. Apr. 6, 2020). As this court is well aware, 

dismissals for lack of jurisdiction on a TRO are not decisions on the merits. 

20. This conclusion contains multiple levels of error. It fails to apply the proper 

deferential standard and seeks a de novo reweighing. See supra Response to COL ¶ 4. It tries 

to reduce the state’s interest in a cumulative order to merely the state’s interest in an individual 

objector’s contribution to that cumulative order, but precedent requires otherwise. Jacobson, 

197 U.S. at 29, 37-37; see also Defs.’ COL ¶¶ 47, 64. The cumulative effects include, for 

example, preserving a 25% share of the State’s PPE. See Doc. 93, Defendants’ Proposed 

Findings of Fact ¶ 53. The cumulative effect also is significant to reducing the viral spread and 

use of hospital resources, especially with the late-term abortions at issue in this category, which 

requires more complex and invasive multi-day procedures. See Pls.’ FOF ¶ 90. Under Plaintiffs’ 

argument, all elective procedures individually and separately have minimal impact, so such 

logic could be used to strike down the EO in its entirety—having a large cumulative impact 

on the State’s ability to fight the pandemic. Thus, this Court must weigh the cumulative benefit 

to the State’s actions with respect to all elective abortions in the aggregate and all elective 

procedures in the aggregate. See Defs.’ COL ¶¶ 47, 64. This proposed conclusion also 

incorrectly construes the balance by inflating the harms from a delay into “denied access.” For 
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such women, the State did not prevent them from obtaining an earlier abortion (any time 

before 18 weeks LMP) prior to the EO’s postponement. 

21. Plaintiffs again invite this court to error by misconstruing Jacobson. See supra 

Response to COL ¶ 5. For the proper standard, see supra Response to COL ¶ 4. See also id. ¶ 

17. 

22. This conclusion is incorrect. See supra Response to COL ¶¶ 15-21. 

23. The description of the order is not a proposed legal conclusion and requires no 

response. 

24. The proposed “time-sensitive” comment is not a legal conclusion and is just an 

attempt to layer a connotation in Plaintiffs’ favor on the facts discussed in FOF ¶ 80. For the 

response to the proposed finding of fact, see supra Response to FOF ¶ 80. 

25. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 25, 81. 

26. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 81-82. 

27. Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into an expansive holding that ignores the need to examine the evidence 

in every case rather than rely on the findings of another court with different facts before it. See 

supra Response to COL ¶ 19. The Eleventh Circuit said nothing about medication abortion 

and did not review that portion of the M.D. Ala. Opinion. See W. Alabama Women’s Ctr. v. 

Williamson, 900 F.3d 1310 (11th Cir. 2018). The Ninth Circuit only recounted the evidence 

introduced in the record before deciding medication abortion did not have to follow the 

Case 5:20-cv-00277-G   Document 100   Filed 04/16/20   Page 45 of 53



46 
 

FDA’s protocol. See Planned Parenthood Arizona, Inc. v. Humble, 753 F.3d 905, 915 (9th Cir. 2014). 

Thus, only the one district judge’s opinions support the proposed conclusion, not “[c]ourts 

across the country.” 

28. Plaintiffs are improperly weighing the benefits of an individual objectors’ 

contribution to a cumulative order rather than weighing the benefits of the cumulative order 

itself. See supra Response to COL ¶ 20. For the response to the proposed findings of fact, see 

supra Response to FOF ¶¶ 102-104. 

29. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 108-110. 

30. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 59, 116. 

31. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. Moreover, because its premises 

are mistaken, the conclusion is wrong. See Response to COL ¶¶ 24-30. 

32. This use of selective quotes of Jacobson out of context is not the correct test and 

invites legal error. See supra Response to COL ¶¶ 4-5. Moreover, because its premises are 

mistaken, the conclusion is wrong. See Response to COL ¶¶ 24-30. 

33. The description of the order is not a proposed legal conclusion and requires no 

response. Defendants also dispute that Plaintiffs are entitled to any further relief for the 

reasons stated in Defendants’ briefs and Defendants’ proposed findings of fact & conclusions 

of law. 
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34. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 51-52, 75-76, 86-87. 

35. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 71-79, 84-89. 

36. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 90-92. 

37. This is a hypothetical that, if supported by any evidence, would be a proposed 

finding of fact, and it is certainly not a legal conclusion. For a response to the actual proposed 

findings of fact incorporated by reference, see supra Response to COL ¶¶ 34-36. Moreover, the 

footnote speculates of yet another hypothetical based on pure speculation—“[i]f the Executive 

Order is extended an additional month.” 

38. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 92-95. 

39. This proposed conclusion is inaccurate and unsupported by its citations. First, 

Plaintiffs again invite this court to make two contradictory findings: (1) that all abortions are 

extremely safe, and (2) that the abortions later in pregnancy have such great health risks as to 

amount to harm. See supra Response to FOF ¶ 50. Plaintiffs claim that abortion is safe 

regardless of the time performed, see supra Response to FOF ¶ 63, so any marginal increase in 

risk posed by postponement is insignificant. Second, the legal finding about delay is inaccurate. 

Public health regulations may permissibly reduce abortion availability, cause delay, or 

otherwise make the right difficult to exercise. Casey, 505 U.S. at 866, 873. The cases at issue 

were not about mere delay during a pandemic; they concerned permanently closing the only 
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late term abortion clinic in the state, see Planned Parenthood of Wisconsin, Inc. v. Schimel, 806 F.3d 

908, 917 (7th Cir. 2015), or requiring an abortion procedure that the State’s own experts 

thought posed serious health risks, see Williamson, 900 F.3d at 1325. Those were not mere delay 

cases, and did not involve the State’s compelling public health interests during a pandemic. 

40. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. In any event, it is based on 

erroneous proposed findings of fact.  

41. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 97-104. Moreover, 

regardless of Plaintiffs’ measures to mitigate the risk of viral transmission—which every 

business could claim as a basis for being immune from public health restrictions during the 

pandemic—the State is “not required … to take it on faith that [Plaintiffs will be] 100% 

compliant, or the measures 100% effective.” Hichox, 205 F. Supp. 3d at 585, 593.  

42. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 109-112. 

43. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 56-59, 114-116. 

Moreover, the claim that medication abortions carry less risk than surgical abortions is false 

and not supported by any evidence in this case. See Defs.’ FOF ¶¶ 71, 93. 

44. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 63-66. Beyond the 
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restatement of fact, Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into an expansive holding, which is especially improper where the issue is 

a factual one based on the record before the court and not a legal one. 

45. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 63-66. 

46. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. Moreover, the conclusion is 

premised on erroneous findings of fact. See supra Response to COL ¶¶ 34-45. 

47. This use of selective quotes of Jacobson out of context is not the correct test and 

invites legal error. See supra Response to COL ¶¶ 4-5. This conclusion also further invites the 

court to explicitly decline to give the deference that Jacobson commands, further compounding 

legal error. See id. It also again ignores the cumulative nature of the challenged Executive 

Order. See supra Response to COL ¶ 20. Moreover, the conclusion is premised on erroneous 

findings of fact. See supra Response to COL ¶¶ 34-45. 

48. Plaintiffs’ irreparable harm is the delayed exercise of a constitutional right. But 

precedent allows such delays. Casey, 505 U.S. at 866. Moreover, Plaintiffs claim that abortion 

is safe regardless of the time performed, so any marginal increase in risk posed by 

postponement is insignificant and does not weigh heavily for showing irreparable harm. See 

supra Response to FOF ¶ 63. And “[t]he fact that a law which serves a valid purpose, one not 

designed to strike at the right itself, has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Casey, 505 U.S. at 
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874. Moreover, based on precedent like Jacobson and others cited above, and the analysis in 

Defendants’ Proposed Conclusions of Law, the Executive Order does not violate the 

Constitution, so the Plaintiffs’ claimed irreparable harm does not exist.  

49. The first half of this paragraph is a restatement of a proposed finding of fact, 

not a legal conclusion. For a discussion of the proposed finding of fact, see supra Response to 

FOF ¶ 70. The proposed conclusion of law restates an incorrect earlier proposed conclusion. 

For a discussion of the error in the proposed conclusion, see supra Response to COL ¶ 8. 

50. Plaintiffs are again improperly conflating the standard for reviewing regulations 

during a normal time and the standard for reviewing regulations during a public health 

emergency. See supra Response to COL ¶¶ 4-5, 8, 10. 

51. The first half of this paragraph is a restatement of proposed findings of fact, 

not a legal conclusion. For a discussion of the proposed findings of fact, see supra Response to 

FOF ¶¶ 84-91. The remaining proposed conclusion of law is inaccurate. The cases at issue 

were not about mere delay during a pandemic; they concerned permanently closing abortion 

clinics, Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 795-96 (7th Cir. 2013), or 

minors being harmed by abusive parents due to parental notification, not an abortion delay, 

Planned Parenthood of Idaho, Inc. v. Wasden, 376 F. Supp. 2d 1012, 1017 (D. Idaho 2005). Neither 

is remotely analogous or supportive of the proposed conclusion. 

52. The cases are accurately quoted. 

53. Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into some expansive holding before the Eleventh Circuit addresses the 

order. See supra Response to COL ¶ 19. The court should be wary of following the other two 
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district courts cited here because one has repeatedly declined to apply the correct legal 

standard, leading to multiple condemnations from its circuit court, In re Abbott et al., No. 20-

50296, 2020 WL 1844644, at *2 (5th Cir. Apr. 10, 2020); In re Abbott et al., No. 20-50264, 2020 

WL 1685929, at *1 (5th Cir. Apr. 7, 2020), while the other adopted a TRO largely consistent 

with Ohio’s understanding of its TRO, see Preterm-Cleveland v. Attorney General of Ohio, No. 20-

3365, 2020 WL 1673310, at *2 (6th Cir. Apr. 6, 2020). Neither is a sound basis for the proposed 

conclusion here. 

54. The State’s interest and the public’s interest do both weigh heavily against the 

relief sought and could be weighed together. Plaintiffs thus concede that the State’s actions 

are in the public interest. Plaintiffs appear to invite error, though, by treating the proposed 

merging as an excuse to ignore the State’s interest in having discretion to manage a public 

health crisis without second-guessing from courts. This position is consistent on the part of 

Plaintiffs, but it invites legal error again by trying to dodge the requirement for deferential 

review. See supra Response to COL ¶¶ 4, 47. 

55. Part of this paragraph is a restatement of proposed findings of fact, not a legal 

conclusion. For a discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 96-

116.  

The remainder of this paragraph invites multiple legal errors. It improperly conflates 

the standard for reviewing regulations during a normal time and the standard for reviewing 

regulations during a public health emergency, omitting the required deference. See supra 

Response to COL ¶¶ 4-5, 10. It weighs the benefits of an individual objectors’ contribution to 

a cumulative order rather than weighing the benefits of the cumulative order itself. See supra 
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Response to COL ¶ 20. Finally, it uses success in flattening the curve after the Executive Order 

issued to determine the need for the Executive Order when it issued. The fact that the EO has 

been successful in increasing the State’s stockpile of PPE cannot be used as a reason to strike 

it down. 

This paragraph is also incorrect on the balance of equities. Addressing a public health 

emergency and avoiding jeopardizing the lives of those infected or at risk of infection are 

compelling interests that outweigh any harm from delay in exercising a constitutional right 

because “the welfare and safety of an entire population” cannot be “subordinated to the 

notions of a single individual who chooses to remain a part of that population.” Jacobson, 197 

U.S. at 37-38; see also id. at 26-27 (Objectors are not free from “restraints to which every person 

is necessarily subject for the common good” to become “a law unto himself,” abusing 

individual rights “regardless of the injury that may be done to others”). It is the “duty” of the 

people’s elected representatives “to keep in view the welfare, comfort, and safety of the many, 

and not permit the interests of the many to be subordinated to the wishes or convenience of 

the few.” Jacobson, 197 U.S. at 29. “[D]emocratically elected representatives . . . are in a better 

position than this Court to determine the public interests with respect to questions of social 

and economic policy.” Heideman, 348 F.3d 1182, 1191 (10th Cir. 2003). Nothing in the 

Constitution requires the state to prioritize ending fetal life above saving adult lives. Cf. Rust v. 

Sullivan, 500 U.S. 173, 192-93 (1991). 

56. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 70-95. Also, 
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Plaintiffs admit that the State has “an already over-burdened health care system,” while they 

elsewhere appear to contend that the system is facing no burden at all. Cf. Pls.’ COL ¶ 55.  

57. The Tenth Circuit is accurately quoted, but the proposed legal conclusion 

presumes the multiple legal errors proposed by Plaintiffs. Plaintiffs are unlikely to succeed in 

proving the order is constitutionally infirm. See supra Response to COL ¶¶ 1-47. 

58. Defendants have taken no position on the bond requirement. 

59. For the reasons stated in their proposed findings of fact & conclusions of law 

and their prior brief, Defendants request that this court deny Plaintiffs’ Motion for a 

Preliminary Injunction. 
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