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Reply in Support of Mandamus Petition 

The district court clearly and indisputably erred in three core ways. And the ef-

fect of these errors immediately and irreparably harms the public interest, since any 

unnecessary consumption of PPE endangers doctors and nurses and therefore un-

dermines the State’s fight against the pandemic: 

First, the district court adopted Plaintiffs’ arguments that the right to a previa-

bility abortion is absolute and unconditional. Under that reasoning, the State can 

never delay—let alone prohibit—previability abortions under any circumstances 

whatsoever. Not only does no Supreme Court case support that argument, but Roe, 

Casey, and Jacobson all reject it. 

Second, the district court gave no weight to the interest of the State in managing 

scarce resources when combating a public-health emergency. But Jacobson and its 

progeny confirm that the State’s interests stand at their apex in the situation we face 

today. Indeed, it is well settled that other constitutional rights must yield during pub-

lic-health emergencies. The district court clearly erred in granting a special exemp-

tion for abortion. 

Third, the district court acted without a moment’s pause to consider its own 

jurisdiction. That directly contravenes In re Gee, 941 F.3d 153, 159 (5th Cir. 2019) 

(per curiam). The district court ignored Plaintiffs’ lack of standing. See id. And it 

enjoined the Governor and Attorney General despite their inability to enforce the 

EO. That directly contravenes City of Austin v. Paxton, 943 F.3d 993, 998 (5th Cir. 

2019). 
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Plaintiffs miss each of these points. They double down on their untenable argu-

ment that the right to previability abortion is absolute. They downplay their PPE ex-

penditures, yet fail to deny that all PPE must be preserved to combat COVID-19 and 

medical emergencies. And they barely defend the district court’s jurisdictional over-

reach, misconstruing the requirements of third-party standing and misreading City 

of Austin.  

Argument 

I. The District Court Clearly and Indisputably Erred in Enjoining the 
EO as to Elective Abortions. 

Nothing in Roe v. Wade, 410 U.S. 113 (1973), or Planned Parenthood of Southeast-

ern Pennsylvania v. Casey, 505 U.S. 833 (1992), requires this Court to allow Plaintiffs 

to further endanger doctors and nurses treating COVID-19 patients. Plaintiffs admit 

that performing elective abortions consumes scarce PPE, reduces hospital capacity, 

and increases in-person interactions, App.12, 16-17, 23-24, all of which hamper the 

State’s efforts to fight COVID-19. They thus cannot show any undue burden.  

A. Texas may delay elective abortions during a public-health emer-
gency. 

Despite denying they are claiming an “absolute” right to previability abortion, 

Resp. 14, Plaintiffs argue that there is no interest—not even a global pandemic or the 

lives of doctors and nurses—sufficient to overcome a woman’s decision to abort her 

child. Resp. 14-16. No authority supports that extreme view. The undue-burden test 

confirms that the EO is constitutional. 
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1. The undue-burden test applies to Plaintiffs’ claims. 

The EO is not a ban on abortion, as Plaintiffs assert. Rather, it temporarily delays 

elective abortion during a public-health emergency in order to save lives. App.35. It 

is therefore unlike the criminalization of all elective abortions (at issue in Roe, 410 

U.S. at 117-18), or the prohibition on all elective abortions after a detectable heartbeat 

(at issue in Jackson Women’s Health Organization v. Dobbs, 951 F.3d 246, 248 (5th 

Cir. 2020) (per curiam)).  

Plaintiffs’ labeling of the EO as a “ban” does not exempt it from the undue-

burden analysis. That principle flows directly from Casey, which applied the undue-

burden test to a 24-hour delay. 505 U.S. at 885-87 (plurality op.).1 Casey applied that 

same test to a parental-consent law that would ban previability abortion if a minor 

could not obtain consent or judicial bypass. See id. at 899-900. And this Court has 

indicated that the undue-burden test applies to laws that would close the only clinic 

in a State. Jackson Women’s Health Org. v. Currier, 760 F.3d 448, 458 (5th Cir. 2014).  

Contrary to Plaintiffs’ position (at 13), neither Roe nor Casey speaks to the 

State’s interest in delaying abortions during a global pandemic, because neither case 

considered that question. Roe considered only whether the State’s interest in fetal 

life was sufficient to justify a complete ban on elective previability abortions. 410 

U.S. at 156-62. Casey, likewise, drew the constitutional line at viability based on the 

                                                
1 If the delay required by the EO will push a woman past the gestational limit for 

abortion in Texas, see Tex. Health & Safety Code § 171.044, the proper course is for 
that woman to challenge the EO as applied to her. Gonzales v. Carhart, 550 U.S. 124, 
168 (2007). Nothing in the operative complaint alleges such women exist. 
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State’s interest in fetal life. 505 U.S. at 860 (plurality op.). Beyond that, Casey de-

cided the constitutionality of only five provisions of Pennsylvania law—not the con-

stitutionality of all previability abortion regulations. Box v. Planned Parenthood of Ind. 

& Ky., Inc., 139 S. Ct. 1780, 1792 (2019) (Thomas, J. concurring). And this Court in 

Jackson Women’s Health Organization v. Dobbs, 945 F.3d 265, 273 (5th Cir. 2019), 

relied on Casey’s discussion of the State’s interest in fetal life and did not consider 

all potential state interests that could arise.  

Because the EO is not a “ban” on abortion, the undue-burden test applies, Ca-

sey, 505 U.S. at 878 (plurality op.), and the Court must consider Texas’s interests, 

Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016). 

2. The States’ powers are at their apex when there is a public-health 
crisis. 

States have vast authority to protect the health and safety of their citizens, espe-

cially in emergency circumstances. Jacobson v. Commonwealth of Mass., 197 U.S. 11, 

25 (1905); see id. at 27 (“[O]f paramount necessity, a community has the right to 

protect itself against an epidemic of disease which threatens the safety of its mem-

bers.”). “Even liberty itself, the greatest of all rights, is not unrestricted license to 

act according to one’s own will,” but is “subject to such reasonable conditions as 

may be deemed by the governing authority of the country essential to the safety, 

health, peace, good order, and morals of the community.” Crowley v. Christensen, 137 

U.S. 86, 89 (1890). 

Plaintiffs argue that Jacobson requires courts to enjoin public-health laws when-

ever the court believes there is no “real and substantial relation” between the law 
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and its goals. Resp. 16-17. But Jacobson gives States great discretion in determining 

how to protect the public in an emergency: “It is no part of the function of a court or 

a jury to determine which [method of combatting smallpox] was likely to be the most 

effective for the protection of the public against disease.” 197 U.S. at 30 (rejecting 

arguments that smallpox vaccine was ineffective). 

Circuit courts since Jacobson have adhered to that deferential standard. In a law-

suit to allow unvaccinated children to attend public school during a disease outbreak, 

the Second Circuit rejected arguments that vaccines were harmful, reasoning under 

Jacobson that such a “determination [is] for the legislature, not the individual objec-

tors.” Phillips v. City of New York, 775 F.3d 538, 542 (2d Cir. 2015) (per curiam). And 

the Eleventh Circuit, in a challenge to a curfew imposed after Hurricane Andrew, 

stated that “governing authorities must be granted the proper deference and wide 

latitude necessary for dealing with the emergency.” Smith v. Avino, 91 F.3d 105, 109 

(11th Cir. 1996), partially abrogated on other grounds by Steel Co. v. Citizens for a Better 

Env’t, 523 U.S. 83 (1998). The court limited the constitutional question to “whether 

the [executive’s] actions were taken in good faith and whether there is some factual 

basis for the decision that the restrictions . . . imposed were necessary to maintain 

order.” Id. 

Although Petitioners’ decisions are entitled to deference, none is necessary 

here. Plaintiffs do not question that, in order to combat COVID-19, Texans need to 

conserve PPE, preserve hospital capacity, and reduce in-person interactions. 

App.35, 225-26, 230-31. And Plaintiffs admit that (1) they use PPE in elective abor-

tions, App.16-17; (2) elective abortions can result in hospitalizations, App.12; and 
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(3) hundreds of women from around Texas have in-person interactions at their clin-

ics, App.23-24, 87, 95. The EO, as applied to abortion providers, is directly related 

to the goals of fighting COVID-19. Plaintiffs’ disagreement regarding its effective-

ness is not for the Court to decide. See Jacobson, 197 U.S. at 35 (holding that it is not 

for courts to decide whether a “particular method [of fighting disease] was—per-

haps, or possibly—not the best . . . .”).2 

B. Compelling reasons, such as the shortage of PPE, reduced hospital 
capacity, and the spread of COVID-19, justify delaying elective 
abortions. 

Even if the State were entitled to no deference, the EO is justified on its own 

terms because of the enormous objective benefits it brings to the fight against 

COVID-19. The first is its across-the-board application to every provider. See 

App.230-31, 235; see also App.226, 230-31, 235-36, 242 (expert testimony). It is a fea-

ture, not a bug, of the EO that it exempts no field or specialty. 

Plaintiffs disagree with the Governor’s emergency determination and argue that 

the EO should apply to everyone except them. The Court should hold otherwise. 

1. Plaintiffs argue that “very little” PPE will be consumed by continued provi-

sion of elective abortions.3 Resp. 17. But that argument misses the point. All PPE is 

                                                
2 Plaintiffs’ reliance on a series of declarations—filed in district court the even-

ing of April 2, a few minutes before they filed their mandamus response in this 
Court—to question the effectiveness of the EO is an implicit concession that their 
TRO evidence was insufficient to support the district court’s ruling. Resp. 17-19. 

3 Plaintiffs’ sudden insistence on the term “procedural” abortion, Resp. 5, is 
belied by their own business names (e.g., Planned Parenthood South Texas Surgical 
Center, Southwestern Women’s Surgery Center), their previous litigation positions 
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precious because any PPE might save the life of a doctor or nurse treating thousands 

of COVID-19 patients. App.225-26. That is why public safety requires all providers 

to temporarily cease procedures that are not immediately necessary. New York City 

has already lost a nurse and an ER doctor to inadequate PPE.4 Those numbers are 

sure to increase unless the States take aggressive measures to preserve PPE for those 

who desperately need it right now—the healthcare workers risking their lives to fight 

the virus.5 

2. Plaintiffs next claim that medication abortions—unlike surgical abortions—do 

not require the use of PPE. Resp. 4, 17. But Plaintiffs do not dispute data showing 

                                                
(see, e.g., Petr’s Br., Whole Woman’s Health v. Cole, 2015 WL 9653047 at *14 (U.S. 
Dec. 28, 2015) (“In a surgical abortion, the provider uses instruments to evacuate the 
contents of the uterus.” (emphasis added)); and commonly understood medical ter-
minology (see, e.g., Collins Dictionary of Medicine (2005 ed.) (defining “surgery” as 
“[t]he treatment of disease, injury and deformity by physical, manual or instrumen-
tal interventions.”). 

4 Alex Taylor, New Jersey Doctor Dies Days After Showing Coronavirus Symptoms, 
(N.Y. Post Apr. 1, 2020), https://nypost.com/2020/04/01/new-jersey-doctor-dies-
days-after-showing-coronavirus-symptoms/ (doctor died after being forced to reuse 
mask); Bernard Condon, Video Shows New York City Emergency Room Overflowing 
With Patients as City on Frontlines of Coronavirus Outbreak, (Associated Press, Mar. 
28, 2020), https://abc7ny.com/jamaica-hospital-queens-new-york-city-nyc-corona-
virus/6058195/ (nurse died due to inadequate PPE supplies). 

5 New York has filed an amicus brief boasting that it prioritizes elective abortions 
over the safety and well-being of its front-line doctors and nurses combating COVID-
19. But the Constitution does not require Texas to make the same wayward policy 
choices as New York.  
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that approximately 8% and up to 15% of all medication abortions themselves will re-

quire surgical intervention—and, thus, the expenditure of PPE.6 And in any event, 

if Plaintiffs are not using adequate PPE—particularly surgical masks or N95 masks—

they risk spreading coronavirus to staff and patients. App.225, 230, 240, 242.7 After 

all, even a medication abortion requires a physical examination and a follow-up ap-

pointment. See Tex. Health & Safety Code § 171.063(c),(e)-(f); 25 Tex. Admin. 

Code 139.53(b)(4).8 If PPE is not being used at these visits, it risks the safety of staff 

and patients. App.225, 240, 242.  

3. Plaintiffs argue that equal application of the EO will increase traveling, which 

could spread the virus. Resp. 18. But Plaintiffs state that patients already travel great 

distances within Texas to get abortions at their facilities. App.87, 95. Plaintiffs’ anon-

ymous declarant chose to drive to Colorado because of (1) her incorrect assumption 

that she would never be able to get an abortion in Texas, App.257-58; and (2) her 

                                                
6 American College of Obstetricians and Gynecologists, Medical Management of 

First-Trimester Abortion, Practice Bulletin 143 (2016), https://www.acog.org/clini-
cal/clinical-guidance/practice-bulletin/articles/2014/03/medical-management-of-
first-trimester-abortion.   

7 At least one Texas abortion provider appears to acknowledge that. See Alamo 
Women’s Reprod. Servs., https://perma.cc/PNP5-R7FP (Closing through the end 
of April because “[u]nfortunately, given this unprecedented situation, we are unable 
to provide our services with the restrictions currently placed on us as well as to pro-
tect the health and safety of our patients and staff.”). 

8 See also Mifeprex Label 4, https://www.accessdata.fda.gov/drugsat-
fda_docs/label/2016/020687s020lbl.pdf. 
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preference for a medication abortion, App.258.9 Plaintiffs’ attempt to pad the record 

with yet more late-filed declarations—and the double or triple hearsay evidence they 

offer regarding women who decided to travel out of state for unknown reasons—is 

similarly immaterial. Resp. 18. 

4. Plaintiffs next argue that there is no benefit from applying the EO equally be-

cause pregnant women sometimes visit hospitals. Resp. 20. But as Plaintiffs admit, 

so do women who receive abortions. According to Plaintiffs’ own estimates, that oc-

curs multiple times per week. App.12, 222; Pet. 17. Plaintiffs offer no estimates of how 

often pregnant women who desire an abortion would visit a hospital in the next three 

weeks. 

5. Plaintiffs argue that pregnant women will require prenatal care if they cannot 

get an abortion in the next three weeks, undermining the benefits of the EO. Resp. 

19. But women in the first two trimesters are not seen for prenatal care until between 

8-12 weeks pregnant, and then only every 4-6 weeks until they reach 28 weeks.10 The 

limited duration of the EO makes it unlikely many women will need a prenatal visit 

in that period of time (or would even go to one if they intend to abort shortly there-

after). 

                                                
9   If anything, that declaration only proves that women seeking abortions are not 

hindered from having their voices heard in court, undermining plaintiffs’ assertion 
of third-party standing. See Part II.B infra. 

10 See, e.g., Univ. of Minn., Schedule of Prenatal Care, https://www.tak-
ingcharge.csh.umn.edu/explore-healing-practices/holistic-pregnancy-child-
birth/schedule-prenatal-care. 
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C. The EO will not unduly burden any patient. 

Plaintiffs argue that the EO imposes an unlawful burden on their patients. But 

the EO merely temporarily delays abortion procedures. None of Plaintiffs’ argu-

ments establishes that a burden of that nature is constitutionally intolerable. 

1. Plaintiffs begin with speculation. They posit (at 14) that the EO will extend 

beyond its renewal date. Yet Texas is working hard to address the problems identi-

fied by the EO, such as by obtaining a PPE supply.11 Plaintiffs’ ungrounded specula-

tion about what might happen in the future does not justify the extraordinary remedy 

of a TRO today. 

2. Next, Plaintiffs imagine that it is “likely” the EO will altogether deny abor-

tions to “at least some” women who will be over the gestational limit when the EO 

expires. Resp. 19. But Plaintiffs failed to plead there is even one particular woman in 

this circumstance, App.10-24, and even if there is, that would not justify a blanket 

exception to a generally applicable rule for all abortions. See ODonnell v. Harris 

County, 892 F.3d 147, 163 (5th Cir. 2018) (“A district court abuses its discretion if it 

does not ‘narrowly tailor an injunction.’”) (citation omitted). 

3. Plaintiffs argue that the risk of abortions increases with gestational age. Resp. 

22. But Plaintiffs also insist abortion is “very safe” throughout pregnancy. App.50. 

Thus, according to Plaintiffs themselves, any increase in risk is negligible. 

                                                
11 See Press Release, Office of the Texas Governor, Governor Abbott Announces 

Increased PPE Supply, Issues Executive Order to Strengthen Reporting Capabilities (Mar. 
24, 2020), https://gov.texas.gov/news/post/governor-abbott-announces-in-
creased-ppe-supply-issues-executive-order-to-strengthen-reporting-capabilities. 
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4. Plaintiffs’ last resort is arguing that if women remain pregnant, they will re-

quire hospital care for labor and delivery. Resp. 13. But the EO is only in effect for 

three weeks. App.35. If a woman is so advanced in pregnancy that birth is that immi-

nent, she is already ineligible for abortion. See Tex. Health & Safety Code § 171.044. 

II. Mandamus Relief is Necessary to Curb the District Court’s Jurisdic-
tional Excesses. 

The unmistakable holding of In re Gee is that courts have a “non-discretionary” 

duty to address their own jurisdiction before acting. 941 F.3d at 159. The district 

court clearly and indisputably erred when it disregarded that duty. Its decision to 

ignore sovereign immunity and Article III warrants mandamus relief. See id. 

A. The district court cannot enjoin the Governor or Attorney Gen-
eral. 

1. The Governor lacks any mechanism “to compel obedience to” the EO. 

Black’s Law Dictionary (11th ed. 2019) (defining “enforce”). Rather, other officials 

are “statutorily tasked,” City of Austin, 943 F.3d at 998, with enforcing it through 

criminal prosecution and administrative penalty. Therefore, Ex parte Young, 209 

U.S. 123 (1908), bars relief. See Morris v. Livingston, 739 F.3d 740, 746 (5th Cir. 

2014).  

It is immaterial that the Governor could “modif[y]” or “rescind[]” the EO. 

App.35; see Resp. 25. Power to make law is fundamentally different from power to 

enforce it. After all, the Legislature enacts statutes, but plaintiffs challenging statutes 

cannot therefore enjoin the Legislature. See Hall v. Louisiana, 974 F. Supp. 2d 944, 

949, 954 (M.D. La. 2013).  
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2. Plaintiffs attempt to justify suit against the Attorney General because he 

could “prosecute Providers” “at the request of local prosecutors.” Resp. 26; Tex. 

Gov’t Code § 402.028. That is not enough. Even if section 402.028 satisfied Ex parte 

Young’s threshold requirement—authority to enforce—it would not show the Attor-

ney General is likely to do so.    

Plaintiffs misunderstand City of Austin. Resp. 26-27. To show the necessary 

“connection with” enforcement, it is not enough that the defendant 

“might . . . bring a proceeding to enforce” the law. City of Austin, 943 F.3d at 1000. 

Plaintiffs must show “that he is likely to do [so] here.” Id. at 1001-02. They cannot. 

The Attorney General’s authority is conditioned on a request for assistance from a 

district attorney. Tex. Gov’t Code § 402.028(a). Plaintiffs have not shown any such 

request is likely. Plaintiffs may be constrained by criminal penalties, but it is not 

“likely” the Attorney General will be involved. City of Austin, 943 F.3d at 1002.12 

Neither does NiGen Biotech, L.L.C. v. Paxton, 804 F.3d 389 (5th Cir. 2015), help 

Plaintiffs. Resp. 26-27. NiGen involved a statute under which the Attorney General 

can independently pursue enforcement actions. NiGen, 804 F.3d at 392; see Tex. 

Bus. & Com. Code § 17.47. That is missing here. The press release’s general admon-

ishment, App.31, does not overcome the Attorney General’s lack of independent en-

forcement authority. City of Austin, 943 F.3d at 1001. 

                                                
12 Plaintiffs face consequences if they violate the EO, so they argue (at 27) they 

can sue the Attorney General even though the City of Austin plaintiffs could not. 
That does not follow. Plaintiffs can sue the officials who do enforce penalties for vi-
olating the EO. But the Attorney General is not one of them.   
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It takes an “attenuated chain of inferences,” Clapper v. Amnesty Int’l USA, 568 

U.S. 398, 414 n.5 (2013), to trace Plaintiffs’ claimed injury to the Attorney General. 

Because he “is not the enforcer of [the EO’s] penalties,” App.268, an injunction 

against him will not redress Plaintiffs’ injuries. Lujan v. Defs. of Wildlife, 504 U.S. 

555, 561 (1992).   

* * * 

These jurisdictional overreaches require immediate correction via mandamus. 

“[F]ull enjoyment of its sovereign immunity is irrevocably lost once the [State] is 

compelled to endure the burdens of litigation.” Kiowa Indian Tribe of Okla. v. Hoover, 

150 F.3d 1163, 1172 (10th Cir. 1998) (citation omitted). Subjecting the Governor and 

Attorney General of Texas to the coercive power of the federal courts, even briefly, 

is an affront to the State’s “dignity . . . as sovereign.” Fed. Mar. Comm’n v. S.C. State 

Ports Auth., 535 U.S. 743, 760 (2002). And “[t]he unlawful assertion of federal power 

over a matter of state sovereignty” warrants mandamus relief. In re Gee, 941 F.3d at 

166.   

B. Third-party standing is unavailable. 

Plaintiffs neither defend the district court’s failure to consider third-party stand-

ing nor attempt to show a “close relationship” and “hindrance.” See Pet. 29. In-

stead, they presume abortion providers automatically have third-party standing be-

cause some courts have assumed, without deciding, that such standing exists. 

Resp.27-29.  
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Plaintiffs’ presumption is unfounded. No binding Supreme Court precedent 

gives Plaintiffs a blanket right to third-party standing.13 Its propriety is presently be-

ing assessed by the Supreme Court. See June Med. Servs. L.L.C. et al. v. Gee, Nos. 18-

1323 & 18-1460. And decisions that did not address third-party standing, like Heller-

stedt, 136 S. Ct. 2292, and Planned Parenthood of Central Missouri v. Danforth, 428 

U.S. 52 (1976), are not precedent for the proposition it was proper. See Arizona 

Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 144 (2011); Cooper Indus., Inc. v. 

Aviall Servs., Inc., 543 U.S. 157, 170 (2004). Los Angeles Police Dep’t v. United Report-

ing Publ’g Corp., 528 U.S. 32 (1999), likewise does not support Plaintiffs; First-

Amendment overbreadth is a recognized exception to the usual requirement that the 

a plaintiff assert his own rights. Id. at 38-39.  

Third-party standing requires, among other things, a “close relationship” be-

tween the suing party and the injured party, and a “hindrance” that prevents the 

injured party from suing. Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). Both are miss-

ing here. Plaintiffs seek exemption from a temporary regulation designed to protect 

the public, including their patients. Unlike in Planned Parenthood of Wisconsin, Inc. v. 

Van Hollen, 738 F.3d 786, 794 (7th Cir. 2013), here there is no danger women will be 

unable to identify the cause of delay. See App.257; ECF 49-5. And Plaintiffs filed an 

anonymous declaration from a woman who chose to drive to another state for an 

abortion. See App.255-61.  Such a person could have sought injunctive relief and 

                                                
13 A four-Justice plurality in Singleton v. Wulff, 428 U.S. 106 (1976), permitted 

third-party standing in a suit regarding Medicaid coverage. Id. at 113-18 (plurality 
op.). That holding has never been embraced by a majority. 
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asked to proceed by pseudonym, ably represented by any of the numerous attorneys 

who have appeared for Plaintiffs.  

III. The Court Should Grant Mandamus Relief. 

Plaintiffs concede that Petitioners cannot appeal the TRO, but suggest it would 

be just as effective to wait two weeks and appeal after the district court rules on the 

temporary-injunction request. Resp. 30-31. Two weeks ago, Texas had 212 con-

firmed coronavirus cases;14 today it has 5330 with 90 fatalities.15 Petitioners cannot 

wait. Mandamus should issue.  
  

                                                
14 Texas Tribune Staff, Coronavirus in Texas 3/20: More than 5,000 tests given, 

212 test positive, https://www.texastribune.org/2020/03/20/coronavirus-updates-
texas-advocates-call-release-migrants/ 

15 Texas Case Counts COVID-19 (as of April 3), Texas DSHS, 
https://txdshs.maps.arcgis.com/apps/opsdashboard/index.html#/ 
ed483ecd702b4298ab01e8b9cafc8b83 
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Conclusion 

The Court should grant the petition for writ of mandamus. 
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recent version of Symantec Endpoint Protection and is free of viruses. 
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