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Introduction and Nature of Emergency 

Plaintiffs have demanded, and the district court has granted, a right to endanger 

their patients and the public by performing elective abortions during the global pan-

demic caused by COVID-19. Despite predictions that grow more dire by the day, 

Plaintiffs insist that elective abortion procedures take precedence over the health of 

the physicians, nurses, and staff on the frontlines of the COVID-19 fight and that of 

the general public. And the district court has ruled that even a three-week delay is 

too much to ask of Plaintiffs. The right to previability abortion does not stretch that 

far. 

There is no longer any question that COVID-19 presents a challenge unlike any 

seen in the past century. The only question is how severe the consequences will be—

how many will get sick, require hospitalization, and die. The best way to reduce those 

numbers is by conserving personal protective equipment (PPE) for use by physi-

cians, nurses, and staff fighting COVID-19, reducing the need for hospital beds by 

pausing elective procedures, and drastically reducing in-person interactions. Every 

day Plaintiffs perform elective abortions in violation of the Governor’s Executive 

Order GA-09 (the EO) diminishes the effectiveness of those efforts—consuming 

scarce PPE, creating a risk of hospitalization due to complications, and engaging in 

numerous in-person interactions. The district court’s temporary restraining order 

must be vacated. 

Because every day is valuable in combatting this virus, it would be impracticable 

for Petitioners to first seek a stay from the district court. See Fed. R. App. P. 

8(a)(2)(a)(i). Petitioners request that the Court grant this motion as soon as 
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possible so that the State may continue to protect its healthcare workers and prevent 

further spread of the virus. 

Background 

I. Texas Faces an Unprecedented Public-Health Crisis. 

COVID-19 is a global pandemic, infecting over 735,000 people around the world 

and killing over 34,000.1  One cannot turn on the news without hearing horror stories 

from around the world, in places like Italy,2 New York City,3 and New Orleans.4  And 

this disease is coming to Texas.  

                                                
1 Coronavirus COVID-19 Global Cases by the Center for Systems Science and 

Engineering (CSSE) at Johns Hopkins University (JHU), 
https://gisanddata.maps.arcgis.com 
/apps/opsdashboard/index.html#/bda7594740fd40299423467b48e9ecf6. 

2 Mirco Nacoti, et al, At the Epicenter of the Covid-19 Pandemic and Humanitarian 
Crises in Italy: Changing Perspectives on Preparation and Mitigation, NEJM Catalyst: 
Innovations in Care Delivery, Mar. 22, 2020), https://cata-
lyst.nejm.org/doi/full/10.1056/CAT.20.0080. 

3 See Michael Schwirtz, Nurses Die, Doctors Fall Sick and Panic Rises on Virus 
Front Lines, (New York Times, March 30, 2020), https://www.ny-
times.com/2020/03/30/nyregion/ny-coronavirus-doctors-sick.html?ac-
tion=click&module=Top%20Stories&pgtype=Homepage; Bernard Condon, Jim 
Mustian, and Jennifer Peltz, Video Shows New York City Emergency Room Overflowing 
With Patients as City on Frontlines of Coronavirus Outbreak, (Associated Press, Mar. 
28, 2020), https://abc7ny.com/jamaica-hospital-queens-new-york-city-nyc-corona-
virus/6058195/. 

4 Rosemary Westwood, ‘This Is Absolutely Frightening’: Louisiana Hospitals Brace 
For The Worst of COVID-19, https://www.wwno.org/post/absolutely-frightening-
louisiana-hospitals-brace-worst-covid-19. 
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The number of cases in Texas has jumped 156% from just five days ago. App.216. 

The Governor declared a statewide disaster on March 13. App.210-11. And on March 

19, Dr. John Hellerstedt, Commissioner of the Department of State Health Services, 

declared a public health disaster because COVID-19 “poses a high risk of death to a 

large number of people and creates a substantial risk of public exposure because of 

the disease’s method of transmission and evidence that there is community spread 

in Texas.” App.213-14. 

Despite this, “hospital capacity and personal protective equipment are being de-

pleted by surgeries and procedures that are not medically necessary to correct a se-

rious medical condition or to preserve the life of a patient.” App.219. Examples of 

shortages abound. A hospital near Abilene had only 14 N95 masks as of March 23.5 

A hospital near Waco had fewer than 75 and believes a single COVID-19 patient 

could require staff to use 40 masks a day.6 And Parkland Hospital in Dallas is in dan-

ger of running out of protective masks “in as little as three weeks, a drastic drop from 

normal times when the supply could last for three months.”7 The president of the 

Texas Medical Association has implored the Governor that “[w]ithout sufficient 

equipment, health care workers will be exposed to and infected by the virus” and 

                                                
5 Emma Platoff, Texas Hospitals Brace for Coronavirus Surge With Uncertain 

Stocks of Protective Gear, (Tex. Tribune, Mar. 25, 2020). 
6 Id. 
7  Scott Friedman, Eva Parks, Jose Sanchez and Jack Douglas Jr., Desperate to 

Keep Protective Gear in Stock, North Texas Nurses Told to Re-Use Face Masks, 
https://www.nbcdfw.com/investigations/desperate-to-keep-protective-gear-in-
stock-north-texas-nurses-told-to-re-use-face-masks/2337375/. 
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that “[w]e absolutely cannot lose any of our health care workforce to infection in a 

time of record demand.”8  

II. Texas Has Taken Extraordinary Action To Stop COVID-19. 

One of the authors of the Imperial College of London study concluded that 

“rapid, decisive and collective action now will save millions of lives in the next 

year.”9 To that end, Texas has taken a number of extraordinary measures designed 

to prevent the transmission of the virus and ensure the health and safety of the 

healthcare workers treating COVID-19 patients. 

At issue here is the Governor’s EO of March 22, 2020.10 App. 34-35. The EO 

applies to all licensed healthcare professionals and all licensed healthcare facilities in 

the State and requires that they  

shall postpone all surgeries and procedures that are not immediately neces-
sary to correct a serious medical condition of, or to preserve the life of, a 
patient who without immediate performance of the surgery or procedure 
would be at risk for serious adverse medical consequences or death, as de-
termined by the patient’s physician.  

                                                
8 Mar. 23, 2020 Letter from David C. Fleeger, President, to Gov. Abbott, 

https://www.texmed.org/uploadedFiles/Current/2016_Public_Health/Infec-
tious_Diseases/TMA%20letter%20to%20Gov.%20Abbott%203-23-2020.pdf. 

9 Ryan O’Hare, Coronavirus Pandemic Could Have Caused 40 Million Deaths If 
Left Unchecked, https://www.imperial.ac.uk/news/196496/coronavirus-pandemic-
could-have-caused-40/. 

10 Texas law makes the Governor “responsible for meeting the dangers to the 
state and people presented by disasters.” Tex. Gov’t Code § 418.011. To that end, 
he may issue executive orders, proclamations, and regulations that “have the force 
and effect of law.” Tex. Gov’t Code § 418.012.  
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App.35. It does not apply to “any procedure that, if performed in accordance with 

the commonly accepted standard of clinical practice, would not deplete the hospital 

capacity or the personal protective equipment needed to cope with the COVID-19 

disaster.” App.35. The EO is effective until April 21, 2020. App.35.  

By its own terms the EO prohibits elective abortions—which are those abortions 

that are not necessary to preserve the life or health of the mother. Women who seek 

such abortions must wait until the expiration of the EO. 

III. The District Court Grants a TRO Permitting Plaintiffs To Continue 
To Perform Elective Abortions. 

Plaintiffs, a group of abortion clinics and a physician, filed suit on the evening of 

March 25 bringing (1) a substantive-due-process claim, and (2) an equal-protection 

claim, challenging the EO and related Emergency Rule adopted by the Texas Medi-

cal Board. App.2-27. They purported to file suit on behalf of themselves, their staff, 

physicians, nurses, and patients. App.6-7. The named Defendants include Petition-

ers (multiple state officials), as well as nine district attorneys. App.7-10. 

Plaintiffs also filed a motion for a temporary restraining order or preliminary in-

junction. App.40-70. The motion pressed only the substantive-due-process claim. 

App.56-64. The district court gave Petitioners until March 30 at 9:00 a.m. to re-

spond, which Petitioners did. App.165-207. 

On March 30, the district court entered a temporary restraining order. App.263-

71. Pursuant to the order, Petitioners may not enforce the EO as applied to medical 

and surgical (what Plaintiffs call “procedural”) abortions. App.271. 
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Petitioners filed a petition for writ of mandamus, asking this Court to vacate the 

TRO. They now file this request to (1) stay the TRO pending decision on the man-

damus, (2) alternatively, to administratively stay the TRO while deciding this mo-

tion, and (3) expedite consideration of the petition for mandamus. 

Argument 

Petitioners satisfy all four stay factors: (1) likelihood of success on the merits, (2) 

irreparable harm, (3) no substantial harm to other parties, and (4) the public interest. 

See Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 406, 

410 (5th Cir. 2013).  

I. Petitioners Are Likely To Prevail on Their Mandamus Petition. 

Petitioners are likely to prevail on their mandamus petition, as the district court 

clearly and indisputably erred in addressing the merits and the jurisdictional argu-

ments. See In re Volkswagen of Am., Inc., 545 F.3d 304, 311 (5th Cir. 2008) (elements 

of mandamus). Because Petitioners have no remedy by way of appeal, as TROs are 

not subject to interlocutory appeal, Belo Broad. Corp. v. Clark, 654 F.2d 423, 426 (5th 

Cir. 1981), mandamus is appropriate under the circumstances. 

A. The district court clearly and indisputably erred in creating an ab-
solute right to abortion. 

By requiring Texas to allow Plaintiffs to continue to perform elective abortions 

despite the unprecedented public-health crisis, the district court has transformed the 

right to previability abortion into an absolute right. App.267-68. It is not. Like every 

other constitutional right, it is subject to limitations when the public’s health de-

mands. 

      Case: 20-50264      Document: 00515365180     Page: 10     Date Filed: 03/30/2020



7 

 

1. The State’s police powers are at their apex during a public-health 
emergency. 

Pursuant to the police power reserved to them in the Tenth Amendment, States 

may act to protect public health. Jacobson v. Commonwealth of Massachusetts, 197 U.S. 

11, 25 (1905). When it is faced with potential epidemics or crises caused by infectious 

diseases, the Supreme Court has held repeatedly that States may act to protect their 

citizens without violating the Constitution. See id. (upholding a mandatory vaccina-

tion program for small pox against a Fourteenth Amendment challenge); Compagnie 

Francaise de Navigation a Vapeur v. Bd. of Health of State of La., 186 U.S. 380 (1902) 

(upholding quarantine law that prevented a ship from landing in New Orleans be-

cause of infectious disease there against Commerce Clause and procedural due pro-

cess challenges); see also, e.g., Benson v. Walker, 274 F. 622 (4th Cir. 1921) (upholding 

board of health resolution that prevented carnivals and circuses from entering a cer-

tain county in response to the Spanish flu epidemic). 

While the Constitution is not suspended during a national crisis, Supreme Court 

precedent permits States to restrict personal liberty in order to protect public health. 

See Jacobson, 197 U.S. at 29. They may restrict property rights, see, e.g., Sentell v. 

New Orleans & C.R. Co., 166 U.S. 698, 704-05 (1897); speedy-trial rights,11 and the 

right to vote. 12 

                                                
11 Order Regarding Court Operations Under the Exigent Circumstances Created 

By the COVID-19 Pandemic, (W.D. Tex. Mar. 13, 2020), 
https://www.txwd.uscourts.gov/wp-content/uploads/2020/03/Order-Re-
COVID-19.pdf. 

12 See State ex rel. Speweik v. Wood Cty. Bd. of Elections, No. 2020-0382, 2020 WL 
1270759 (Ohio Mar. 17, 2020); J. Edward Moreno, Ohio Supreme Court Denies 
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They may also restrict substantive-due-process rights involving bodily or per-

sonal autonomy, such as quarantining an individual to protect the public against the 

spread of disease, even if that individual is not sick himself, see Jacobson, 197 U.S. at 

29, or mandating vaccines, Jacobson, 197 U.S. at 27-38; see also Phillips v. City of N.Y., 

775 F.3d 538 (2d Cir. 2015) (rejecting a substantive due process challenge to New 

York’s vaccination requirement for public-school children, relying on Jacobson, 197 

U.S. 11).  

2. The Casey standard does not categorically exempt abortion from 
any curtailment for any reason, even previability. 

Plaintiffs’ arguments, and the district court’s TRO, fail to grapple with the 

State’s police power to protect the public health during a pandemic. Instead, Plain-

tiffs argue that previability abortion has special protection that cannot be infringed, 

no matter the circumstances. App.56-59 (citing Planned Parenthood of Se. Pa. v. Ca-

sey, 505 U.S. 833 (1992) and Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265 

(5th Cir. 2019)); App.267-68.  

But Casey did not insulate previability abortions from all incursions. Rather, Ca-

sey drew a line at viability because “viability marks the earliest point at which the 

State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.” Casey, 505 U.S. at 860 (emphasis added). The State’s 

                                                
Challenge to State Primary Delay (The Hill Mar. 17, 2020), 
https://thehill.com/homenews/state-watch/487983-ohio-supreme-court-denies-
challenge-to-state-primary-delay.  
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interest in fetal life is not at issue here, but rather the State’s interest in all lives. 

Casey, and consequently Dobbs, are simply not applicable to a situation like this one.13   

Addressing Mississippi’s admitting-privileges law (which would have closed the 

sole clinic in Mississippi), this Court emphasized that it was not a per se undue bur-

den for the State to apply health standards to close that sole clinic, even if it deprived 

women of abortion access: “Nothing in this opinion should be read to hold that any 

law or regulation that has the effect of closing all abortion clinics in a state would 

inevitably fail the undue burden analysis.” Jackson Women’s Health Org. v. Currier, 

760 F.3d 448, 458 (5th Cir. 2014). If the operation of a clinic is a threat to the public 

or its patients, the State has the constitutional authority to shut it down. In that cir-

cumstance, as here, the compelling interest of protecting public health justifies the 

resulting loss of abortion access.  

If extraordinary circumstances can justify shutting down the only clinic in the 

State, a global pandemic can justify the EO which merely delays all elective proce-

dures until the public-health crisis has passed. 

3. Compelling reasons, such as the lack of PPE, reduced hospital ca-
pacity, and the spread of COVID-19, justify delaying elective abor-
tions. 

Elective abortions are subject to the EO under its plain text and for good reason. 

Performance of elective abortions (1) reduces the scarce supply of PPE available to 

healthcare providers treating COVID-19 patients, (2) results in hospitalizations of 

                                                
13 The same is true of the cases cited by Plaintiffs enjoining previability abortion 

restrictions. App.57-58. 
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women, and (3) contributes to the spread of the COVID-19 virus. Faced with the 

public-health crisis caused by COVID-19, the EO is well within constitutional 

bounds. 

a. Elective abortions use scarce PPE and may result in hospitali-
zations. 

Plaintiffs admit that they use PPE when performing surgical abortions. App.16-

17. All PPE that is used for an unnecessary medical procedure like elective abortion 

is PPE that cannot be used by physicians, nurses, and other medical staff treating 

COVID-19 patients or individuals hospitalized for other reasons during this crisis.  

Plaintiffs also admit that abortion complications can require hospitalization or 

treatment at an emergency room. App.12. Planned Parenthood conceded during pre-

vious litigation that at least 210 women each year in Texas are hospitalized after seek-

ing an abortion. Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 

748 F.3d 583, 595 (5th Cir. 2014). That is four women every week. Even using the 

rate claimed by Plaintiffs for major complications, 0.23%, App.12, that is two women 

every week. App.222 (noting over 53,000 abortions in 2017). By taking up needed 

beds in the midst of this pandemic, abortion patients will also further burden over-

taxed emergency departments during the COVID-19 crisis.  

Medication abortions are not exempt—they, too, require the use of PPE and may 

require hospitalization. Physicians must examine a patient prior to prescribing any 

abortion-inducing drug and must schedule a follow-up appointment to ensure the 

abortion is complete. Tex. Health & Safety Code § 171.063(c), (e)-(f). These visits 

presumably consume PPE, especially with the possibility of asymptomatic patients 
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or staff at the clinic. App.230. Moreover, incomplete medication abortions require 

surgical follow-up, which will again use PPE and lead to potential complications re-

quiring hospitalization.14 Thus, medication abortion risks impacting hospital re-

sources just like surgical abortion and are subject to the EO. 

b. Performing hundreds of elective abortions risks spreading 
COVID-19. 

Aside from impacting PPE supplies and hospital capacity, Plaintiffs may well 

contribute to the spread of the virus by continuing to perform hundreds of non-med-

ically necessary procedures resulting in hundreds of unnecessary in-person contacts. 

People infected with COVID-19 may infect others prior to the onset of symptoms, 

and even healthcare workers wearing N95 masks cannot completely eliminate the 

risk of contracting the virus. App.242. Plaintiffs admit they do not wear N95 masks, 

so they are at increased risk of becoming infected themselves and spreading the virus. 

App.61. Moreover, women travel from other locations to receive abortions at Plain-

tiffs’ clinics, but traveling to other parts of the State is exactly what is causing the 

spread of the virus. See App.23-24, 87, 95.  

In 2017, there were 53,843 abortions performed in Texas, which averages to over 

1,000 abortions per week. App.222. A single asymptomatic abortion provider could 

infect hundreds of women. Permitting physicians and clinics, including Plaintiffs, to 

                                                
14 American College of Obstetricians and Gynecologists, Medical Management of 

First-Trimester Abortion, Practice Bulletin 143 (2016), https://www.acog.org/clini-
cal/clinical-guidance/practice-bulletin/articles/2014/03/medical-management-of-
first-trimester-abortion.   

      Case: 20-50264      Document: 00515365180     Page: 15     Date Filed: 03/30/2020



12 

 

perform elective procedures is not worth the risk of spreading COVID-19 further and 

contributing to an out-of-control spike in the coming days or weeks.  

4. The EO is not an unconstitutional undue burden. 

Restrictions on previability abortions are subject to the undue-burden test. Un-

der Casey, a law imposes an “undue burden” when it places “a substantial obstacle 

in the path of a woman seeking an abortion.” 505 U.S. at 878 (plurality op.). Casey 

made clear that “[n]ot all burdens on the right to decide whether to terminate a preg-

nancy will be undue.” Id. at 876. If a law amounts to a “substantial obstacle,” the 

Court must “consider the burdens a law imposes on abortion access together with 

the benefits those laws confer.” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 

2292, 2309 (2016). 

a. The EO imposes a limited burden on women seeking elective 
abortions. 

The EO imposes only a temporary burden on abortion access, as with all other 

elective procedures to which it applies. Many people across Texas will not be able to 

have a desired surgery for the next three weeks because of the grave threat of 

COVID-19. Physicians have been postponing surgeries for cancer patients, surgeries 

for patients with heavy bleeding that can be controlled temporarily with medication, 

orthopedic procedures, bariatric surgeries, and tubal ligations. App.230-31, 235. All 

physicians at UT Southwestern Medical Center are restricted to performing surgery 

only in life-threatening cases in order to preserve hospital capacity and PPE for treat-

ing COVID-19 patients. App.235. Nationwide, stent procedures for clogged arteries, 

surgeries for breast, thyroid, prostate, and kidney cancer, mammograms, 
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colonoscopies, and fertility treatments are being postponed because of the threat of 

COVID-19.15  

The temporary burden on women seeking abortion is commensurate with the 

burdens being placed on many other Texans seeking other medical procedures dur-

ing this unprecedented time. The State took emergency action to preserve limited 

medical resources in the next few weeks to prevent a complete breakdown of the 

healthcare system in Texas, and the action it took is consistent with recommenda-

tions by the Surgeon General and the American College of Surgeons.16 

Plaintiffs claim that “a delay of several weeks or even days may increase the 

risks,” App.23, but offer no evidence or statistics to demonstrate a significant in-

crease in risk—certainly no more than the patients who are delaying cancer treat-

ments or heart surgeries as a result of the EO.17 Plaintiffs have identified no 

                                                
15 Marilynn Marchione, Cancer, Heart Surgeries Delayed as Coronavirus Alters 

Care (Associated Press Mar. 18, 2020), https://www.usnews.com/news/health-
news/articles/2020-03-18/cancer-heart-surgeries-delayed-as-coronavirus-alters-
care [https://perma.cc/2ZRC-FEE6]. 

16 Vice Adm. Jerome M. Adams, M.D., Surgeon General: Delay Elective Medical, 
Dental Procedures to Help Us Fight Coronavirus, (USA Today Mar. 22, 2019), 
https://www.usatoday.com/story/opinion/2020/03/22/surgeon-general-fight-
coronavirus-delay-elective-procedures-column/2894422001/; Am. College of Sur-
geons, COVID-19: Elective Case Triage Guidelines for Surgical Care, Mar. 24, 2020, 
https://www.facs.org/covid-19/clinical-guidance/elective-case. 

17 Plaintiffs claim that the risk of dying in childbirth is fourteen times higher than 
from having an abortion. App.13. But “this statement is unsupported by the litera-
ture and there is no credible scientific basis to support it.” Byron Calhoun, The Ma-
ternal Mortality Myth in the Context of Legalized Abortion, Linacre Q. 2013 Aug. 80(3): 
264-276, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6027002/. 
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substantial burdens that will result from delaying elective abortions in accordance 

with the EO.18 

b. The benefits of the EO are compelling. 

Enforcement of the EO as to elective abortions will further the compelling inter-

est of stopping and treating COVID-19 in multiple ways: 

Helping stop the spread of COVID-19 by limiting in-person interactions; 

Preserving scarce PPE; and 

Freeing up hospital beds. 

If the healthcare system is stretched to its breaking point, even a few hospital 

beds or additional PPE become the difference between sickness and health, life and 

death. And the situation is dire. The CDC has told healthcare workers that they can 

use bandanas if nothing else is available.19 The public is donating homemade masks 

                                                
18 If any woman will be unable to have an abortion after the EO expires because 

of Texas’s gestational limit on abortion, see Tex. Health & Safety Code § 171.044, 
she may seek as-applied relief. It is unlikely there are many such women, as only 3% 
of abortions in Texas occur after 17 weeks LMP. App.222. 

19 Centers for Disease Control and Prevention, Strategies for Optimizing the Sup-
ply of Facemasks, https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strat-
egy/face-masks.html. 
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to healthcare workers,20 and Texas enlisted the help of inmates at Gatesville Correc-

tional Facility to make cotton masks for the same reason.21  

Texas has at best days or weeks before a surge in Texas COVID-19 cases, and it 

is critical for everyone to do their part now to prepare. The “State has a legitimate 

interest in seeing to it that abortion, like any other medical procedure, is performed 

under circumstances that insure maximum safety for the patient.” Roe v. Wade, 410 

U.S. 113, 150 (1973). During this public health crisis, “maximum safety” for pa-

tients—and medical staff—is to minimize contact with others and conserve PPE. 

* * * 

Previability abortion does not stand alone as the sole constitutional right that 

may not be infringed in a public-health emergency. Like every other constitutional 

right, it is subject to limitations in these extraordinary circumstances. The district 

court clearly erred in holding otherwise, and Petitioners are likely to prevail on their 

mandamus petition as a result. 

B. The district court clearly and indisputably erred in exercising ju-
risdiction over this case. 

Petitioners are also likely to prevail on the jurisdictional arguments asserted in 

their mandamus petition. This Court recently held that “[a] district court’s 

                                                
20 David Enrich, Rachel Abrams, and Steven Kurutz, A Sewing Army, Making 

Masks for America, (N.Y. Times, Mar. 25, 2020), https://www.ny-
times.com/2020/03/25/business/coronavirus-masks-sewers.html. 

21 Deanna Hackney and Eric Levenson, Texas Turns To Prison Labor to Help 
Cover Face Mask Shortages, https://www.cnn.com/2020/03/22/us/texas-corona-
virus-mask-trnd/index.html.  
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obligation to consider a challenge to its jurisdiction is non-discretionary.” In re Gee, 

941 F.3d 153, 159 (5th Cir. 2019) (per curiam). If the facts demonstrate a “judicial 

usurpation of power,” mandamus should issue. Cheney v. U.S. Dist. Ct. for Dist. of 

Columbia, 542 U.S. 367, 380 (2004) (quoting Will v. United States, 389 U.S. 90, 95 

(1967)). As explained more fully in the mandamus petition, the jurisdictional defects 

in this lawsuit include sovereign immunity, lack of standing, and lack of third-party 

standing 

1. Plaintiffs’ claims against the Governor and the Attorney General 
are barred by sovereign immunity and Plaintiffs’ lack of standing. 

Plaintiffs’ claims against the Governor and Attorney General are barred by sov-

ereign immunity and lack of standing, as neither official has authority to enforce the 

EO or related Emergency Rule. The district court conceded that the Attorney Gen-

eral does not enforce the EO, but swept these objections aside merely by noting that 

the Attorney General’s opinion “carries great weight.” App.268. That is not suffi-

cient. See City of Austin v. Paxton, 943 F.3d 993, 998 (5th Cir. 2019). 

a. The State’s sovereign immunity generally bars suits against state officers in 

their official capacities. The Supreme Court has carved out a narrow exception, the 

Ex parte Young doctrine, for cases where “a federal court commands a state official 

to do nothing more than refrain from violating federal law.” Va. Office for Prot. & 

Advocacy v. Stewart, 563 U.S. 247, 255 (2011).  

But Ex parte Young allows suit only when the defendant enforces the challenged 

statute. See Ex parte Young, 209 U.S. 123, 157 (1908); see also City of Austin, 943 F.3d 

at 998-99; Morris v. Livingston, 739 F.3d 740, 746 (5th Cir. 2014). Plaintiffs do not 
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allege the Governor has authority to prosecute or bring enforcement actions based 

on the EO. See App.7. And while the Attorney General has statutory authority to 

“assist” with criminal prosecutions, he can do so only “[a]t the request of a district 

attorney, criminal district attorney, or county attorney.” Tex. Gov’t Code 

§ 402.028(a). But Plaintiffs do not allege any of the District Attorney Defendants is 

likely to seek such assistance, much less that such a request is imminent.  

Any prosecution based on the EO would be brought by local officials, and any 

administrative enforcement action would be initiated by HHSC, the TMB, or the 

TBN. Because Plaintiffs’ claims against the Governor and Attorney General are 

premised on making them parties purely as “representative[s] of the state,” Ex parte 

Young, 209 U.S. at 157, those claims are barred by sovereign immunity and must be 

dismissed.  

b. For essentially the same reasons, Plaintiffs lack standing to sue the Gover-

nor and Attorney General (even if they had standing to sue the other defendants). 

See City of Austin, 943 F.3d at 1002-03 (discussing the relationship between Ex parte 

Young’s requirements and Article III standing).  

Because there is no likelihood that the Governor or Attorney General will take 

enforcement action, Plaintiffs’ asserted injuries are not “fairly traceable to the chal-

lenged action of the defendant,” and they lack standing. See Lujan v. Defs. of Wildlife, 

504 U.S. 555, 560 (1992) (quotation and alterations omitted). Further, a plaintiff 

must also show it is “likely,” as opposed to merely “speculative,” that the claimed 

injury will be “redressed by a favorable decision.” Id. (quoting Simon v. Eastern Ky. 

Welfare Rights Org., 426 U.S. 26, 41-42 (1976)). Because neither the Governor nor 
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the Attorney General enforces the EO or Emergency Rule, that redressability re-

quirement is missing here.  

2. Plaintiffs lack third-party standing to assert their patients’ rights.  

Plaintiffs bring this suit “under 42 U.S.C. § 1983,” App.3, but section 1983 pro-

vides a cause of action only when the plaintiff suffers “the deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws.” 42 U.S.C. § 1983. 

It does not provide a cause of action to plaintiffs claiming an injury based on the vio-

lation of a third party’s rights. See Coon v. Ledbetter, 780 F.2d 1158, 1160 (5th Cir. 

1986).  

When “[t]he alleged rights at issue” belong to a third party, rather than the 

plaintiff, the plaintiff lacks statutory standing, regardless of whether the plaintiff has 

suffered his own injury. Danos v. Jones, 652 F.3d 577, 582 (5th Cir. 2011); see also 

Conn v. Gabbert, 526 U.S. 286, 292-93 (1999). Plaintiffs cannot assert their patients’ 

constitutional rights under section 1983; thus, they lack standing. 

Although the Supreme Court may soon resolve the question of third-party 

standing for abortion providers, a straightforward application of that Court’s pru-

dential standing doctrine demonstrates that Plaintiffs may not raise their patients’ 

claims. Under that doctrine, a litigant may assert a third party’s rights only when (1) 

the litigant has a “close” relationship with the third party; and (2) some “hin-

drance” affects the third party’s ability to protect her own interests. Kowalski v. Tes-

mer, 543 U.S. 125, 130 (2004). Neither requirement is met here, as Plaintiffs are su-

ing on behalf of hypothetical patients, see id. at 131; there is a conflict between their 

economic interests and their patients’ (and the public’s) safety, see Elk Grove Unified 
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School District v. Newdow, 542 U.S. 1, 15 & n.7 (2004); and there is no hindrance to 

Plaintiffs’ patients bringing their own suit, see, e.g., Doe v. Parson, 368 F. Supp. 3d 

1345 (E.D. Mo. 2019).   

 Neither the Fifth Circuit nor the Supreme Court has ever allowed third-party 

standing under circumstances like these—in which an abortion provider was seek-

ing, contrary to its patients’ and the public’s interests, to avoid public-health 

measures (which would otherwise protect their patients and the public) in the midst 

of a public-health crisis.22 Third-party standing is lacking. 

* * * 

 For the above-stated reasons, Petitioners are likely to prevail on their mandamus 

petition. Thus, the first stay factor favors Petitioners. 

II. The State Will Suffer Irreparable Harm If the Injunction Is Not Stayed 
Pending Appeal. 

As detailed above, Texas has a significant interest in preserving the health, wel-

fare, and safety of its citizens, and the EO is a measure designed to do just that. The 

harm caused by allowing elective abortions to go forward—potentially using up PPE 

and hospital beds while further spreading the disease—cannot be remedied. 

A State suffers an “institutional injury” from the “inversion of . . . federalism 

principles . . . .” Texas v. United States Envt’l Protection Agency, 829 F.3d 405, 434 

                                                
22 This Court in Planned Parenthood of Greater Texas Surgical Health Services v. 

Abbott recognized that a doctor’s interests could conflict with his patients’ interests, 
barring third-party standing. 748 F.3d 583, 589 n.9 (5th Cir. 2014). And Deerfield 
Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328 (5th Cir. 1981), concerned a zoning 
deccision, not a public-health crisis.  
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(5th Cir. 2016); see Moore v. Tangipahoa Par. Sch. Bd., 507 F. App’x 389, 399 (5th Cir. 

2013) (per curiam) (finding that a State suffers irreparable harm when an injunction 

“would frustrate the State’s program”). Texas must be allowed to take the measure 

necessary to protect its citizens. 

III. The Remaining Stay Factors Favor Petitioners.  

A. A stay will not injure Plaintiffs. The named Plaintiffs—abortion clinics and 

a physician—have not identified any injuries that they will suffer absent the TRO. 

Instead, the only alleged injuries are those suffered by their patients, none of whom 

have filed suit or even provided evidence. Plaintiffs have not identified any woman 

who currently wants an abortion but will be unable to obtain one after the executive 

order is lifted.  

B. A stay is in the public interest. When, as here, the State seeks a stay pending 

appeal, “its interest and harm merge with that of the public.” Veasey v. Abbott, 870 

F.3d 387, 391 (5th Cir. 2017) (per curiam) (citing Nken v. Holder, 556 U.S. 418, 435 

(2009)). There can be no question the stopping the spread of COVID-19, ensuring 

healthcare workers have sufficient PPE, and leaving open as many hospital beds as 

possible is in the public’s interest at this time.  

IV. The Court Should Expedite Briefing and Decision on the Mandamus 
Petition. 

For all of the reasons detailed above, the Court should expedite consideration of 

the mandamus petition. The fast-moving situation requires clarity from the Court as 

soon as possible. 
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Conclusion 

The Court should stay the district court’s temporary restraining order pending 

decision on the mandamus petition, and alternatively, enter a temporary administra-

tive stay while it considers this motion. The Court should also expedite considera-

tion of the mandamus petition. Petitioners request a ruling on the motion to stay as 

soon as possible. 
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Certificate of Conference 

On March 30, 2020, Heather Hacker, counsel for Petitioners conferred by e-

mail with Julie Murray, counsel for Plaintiffs, who stated that Plaintiffs will oppose 

the relief requested in this motion. 
 

/s/ Kyle D. Hawkins                 
Kyle D. Hawkins  
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Certificate of Compliance with Rule 27.3 

I certify the following in compliance with Fifth Circuit Rule 27.3: 
 

Before filing this motion, counsel for Petitioners contacted the clerk’s of-
fice and opposing counsel to advise them of Petitioners’ intent to file this 
motion. 
 
The facts stated herein supporting emergency consideration of this mo-
tion are true and complete.  
 
The Court’s review of this motion is requested as soon as possible, or al-
ternatively, Petitioners request a temporary administrative stay pending 
that review at the earliest possible date. 

 
True and correct copies of relevant orders and other documents are at-
tached in the Appendix to this motion, filed separately. 

This motion is being served at the same time it is being filed. 

         /s/ Kyle D. Hawkins                         
Kyle D. Hawkins 

Certificate of Service 

On March 30, 2020, this motion was served via e-mail on all counsel and trans-

mitted to the Clerk of the Court. Counsel further certifies that: (1) any required pri-

vacy redactions have been made in compliance with Fifth Circuit Rule 25.2.13; (2) 

the electronic submission is an exact copy of the paper document in compliance with 

Fifth Circuit Rule 25.2.1; and (3) the document has been scanned with the most re-

cent version of Symantec Endpoint Protection and is free of viruses. 
 

/s/ Kyle D. Hawkins                 
Kyle D. Hawkins  
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Certificate of Compliance 

This motion complies with: (1) the type-volume limitation of Federal Rule of 

Appellate Procedure 27(d)(2)(A) because it contains 5068 words, excluding the 

parts exempted by Rule 27(a)(2)(B); and (2) the typeface and type style require-

ments of Rule 27(d)(1)(E) because it has been prepared in a proportionally spaced 

typeface (14-point Equity) using Microsoft Word (the program used for the word 

count).  
 

/s/ Kyle D. Hawkins                 
Kyle D. Hawkins  
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