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Reply in Support of Stay Application 

In the face of the State’s worst health emergency in a century—one that already 

has killed scores of doctors and nurses worldwide who contracted COVID-19 while 

courageously saving others—Plaintiffs demand an exemption from the rules that ap-

ply to everyone else. The district court’s order allows Plaintiffs to immediately and 

permanently deplete limited PPE resources that could be used to protect the men 

and women fighting the virus on the front lines. This Court should stay that order. 

Defendants are likely to prevail on their mandamus petition because the district 

court clearly and indisputably erred in a way that cannot be remedied later. The de-

cision below ignores the State’s powers and interests during a crisis. It expands Roe 

and Casey to grant a privileged status for abortion providers that prioritizes their in-

terests above those of every other healthcare provider. And once depleted, any con-

sumed PPE is gone forever. 

Those errors and consequences are enough to issue a stay and mandamus relief. 

But there is more: the district court’s order far exceeds its jurisdiction. Neither the 

Governor nor the Attorney General has enforcement power over the EO. The dis-

trict court’s order thus directly contravenes City of Austin v. Paxton, 943 F.3d 993, 

998 (5th Cir. 2019), and imposes immediate irreparable harm on state officials. And 

the district court acted without considering Plaintiffs’ standing. That was clear error 

under In re Gee, 941 F.3d 153, 159 (5th Cir. 2019). 

Doctors and nurses are risking their lives every day to save us from the vicious 

disease stalking our State. The Governor of Texas has issued an emergency order to 
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protect them. The district court had no justification to override that order and en-

danger those most at risk in the pandemic.  

Argument 

I. Petitioners Are Likely to Prevail on the Merits of Plaintiffs’ Undue-
Burden Claim. 

The district court did not perform an undue-burden analysis and did not con-

sider Texas’s compelling interest in preserving public health during the COVID-19 

crisis. Instead, it considered those issues irrelevant. App.268. That is clear error. 

Had the district court properly performed the undue-burden test, it would have con-

cluded that enforcement of the EO as applied to elective abortions does not pose a 

substantial obstacle to Plaintiffs’ patients’ right to a previability abortion. 

A. The right to a previability abortion may be curtailed during a pub-
lic-health crisis. 

1. Petitioners’ opening briefing demonstrated that under binding Supreme 

Court authority, States may regulate abortion for health-and-safety reasons. See, e.g., 

Roe v. Wade, 410 U.S. 113, 150 (1973). The EO does just that—it regulates elective 

abortion in order to promote public health. The analysis thus turns on Casey’s un-

due-burden test. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 878 (1992) 

(plurality op.). Under that analysis, Texas’s overriding interests in protecting public 

safety during a pandemic justifies a temporary delay in the availability of abortion 

procedures. Cf. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016). 

Plaintiffs’ response brief misreads those authorities and commits two central er-

rors. First, Plaintiffs assert (at 1) that the EO is a “ban” on previability abortion. 
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That is wrong because the EO does not “ban” abortion like the laws at issue in Roe, 

410 U.S. at 117-18, which criminalized all elective abortions, or Jackson Women’s 

Health Organization v. Dobbs, 951 F.3d 246, 248 (5th Cir. 2020) (per curiam), which 

prohibited all elective abortions after approximately 6-weeks’ gestation. Instead, the 

EO temporarily delays elective abortions during the public-health crisis caused by 

COVID-19. App.35. The Supreme Court has never treated a mere “delay” as a 

“ban.” See, e.g., Casey, 505 U.S. at 885-87 (plurality op.) (upholding 24-hour waiting 

period). 

Second, Plaintiffs wrongly assert (at 10) that all restrictions on previability abor-

tions are unconstitutional. But that ignores the fact that the right to previability abor-

tion is not absolute, and previability abortion restrictions are permissible when a 

State’s interest is great enough. For example, the Supreme Court has upheld paren-

tal-consent laws that would effectively ban previability abortion if a minor could not 

obtain consent or judicial bypass. See, e.g., id. at 899-900. And this Court stated that 

closing the only clinic in a State is not per se unconstitutional, but requires application 

of the undue-burden standard and a consideration of the State’s interests. Jackson 

Women’s Health Org. v. Currier, 760 F.3d 448, 458 (5th Cir. 2014). 

At its core, Plaintiffs’ argument asks this Court to ignore Texas’s compelling 

interest in public health. Resp. 10. The Supreme Court in Roe considered only 

whether the States’ interest in fetal life was sufficient to justify a complete ban on 

elective previability abortions. 410 U.S. at 156-62. It did not consider the possible 

impact of a public-health crisis. And in retaining Roe’s “essential holding,” Casey 

drew the line at viability based on the States’ interest in fetal life. 505 U.S. at 860 
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(plurality op.). Casey decided only the issues that were before it—the constitutional-

ity of five provisions of Pennsylvania law—not the constitutionality of all potential 

regulations. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1792 (2019) 

(Thomas, J. concurring).  

2. Texas has a compelling interest in preserving public health and the power to 

act on that interest. Established far longer than the right to previability abortion is 

the principle that States have the authority to protect the health and safety of their 

citizens. Jacobson v. Commonwealth of Mass., 197 U.S. 11, 25-27 (1905) (“[O]f para-

mount necessity, a community has the right to protect itself against an epidemic of 

disease which threatens the safety of its members.”).  

The EO made multiple findings regarding the need to preserve PPE and hospital 

capacity to further public health—findings that Plaintiffs do not question. App.34-

35. And Petitioners supported those findings with evidence, App.208-47, all of which 

was ignored by the district court. For the reasons described above, it was clear and 

indisputable error for the district court to ignore Petitioners’ evidence and Texas’s 

interest in applying the EO to elective abortions.  

B. Compelling reasons, such as the lack of PPE, reduced hospital ca-
pacity, and the spread of COVID-19, justify delaying elective abor-
tions. 

As Petitioners’ opening briefing demonstrated, the record illustrates that ample 

compelling reasons justify briefly delaying elective abortions. Chief among those is 

the Governor’s determination that in order to effectively preserve PPE, every pro-
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vider—from oncologists to proctologists to orthopedists to pediatricians to abortion-

ists—must abide by the same rules. See App.230-31, 235; see also App.226, 230-31, 

235-36, 242 (expert testimony).  

Plaintiffs do not rebut that evidence. Instead, they offer five core arguments to 

downplay the EO’s necessity. Each lacks merit: 

First, Plaintiffs argue that “very little” PPE will be consumed by continued pro-

vision of elective abortion, whether done surgically or with medication. Resp. 12. But 

if Plaintiffs are not using adequate PPE—particularly surgical masks or N95 masks—

they are risking coronavirus infections for their staff and their patients. App.225, 

230, 240, 242. And if they are using PPE, any PPE being used for non-medically nec-

essary purposes at this time is PPE that could be used by front-line healthcare work-

ers who need to remain healthy to be able to handle the oncoming surge of COVID-

19 patients. App.225-26. That is why public safety requires them to cease non-essen-

tial procedures.  

Second, Plaintiffs argue that equal application of the EO will increase traveling, 

as women go out of state to obtain abortions, which could spread the virus. Resp. 13. 

But Plaintiffs state that patients already travel great distances within Texas to get 

abortions at their facilities. App.87, 95. Plaintiffs’ anonymous declarant chose to 

drive to Colorado because of (1) her incorrect assumption that she would not be able 

to get an abortion in Texas, App.257-58, even though the EO expires on April 21, 

2020, App.35; and (2) her personal preference for a medication abortion, App.258. 
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Third, Plaintiffs argue that there is no benefit from applying the EO equally be-

cause pregnant women sometimes visit hospitals. Resp. 13-14. But as Plaintiffs ad-

mit, so do women receiving abortions. According to Plaintiffs’ own estimates, that 

occurs multiple times per week. App.12, 222; Pet’rs Mot. 10. 

Fourth, Plaintiffs argue that pregnant women will require prenatal care, if they 

cannot get an abortion in the next three weeks, undermining the benefits of the EO. 

Resp. 13. But women in the first two trimesters are not seen for prenatal care until 

between 8-12 weeks pregnant, and then only every 4-6 weeks until they reach 28 

weeks.1  

Fifth, they claim that the EO impermissibly burdens their patients. But that ar-

gument does not withstand scrutiny:  

• Plaintiffs argue that the EO will altogether deny abortions to women who will 

be over the gestational limit. Resp. 11. But Plaintiffs failed to plead there is 

any particular woman in this circumstance, App.10-24, and even if there is, 

that would not justify a blanket exception for all abortions to a generally ap-

plicable rule. See ODonnell v. Harris County, 892 F.3d 147, 163 (5th Cir. 2018) 

(“A district court abuses its discretion if it does not ‘narrowly tailor an in-

junction.’”) (citation omitted). 

• Plaintiffs argue that the risk of abortions increases with gestational age. Resp. 

11-12. But Plaintiffs also insist abortion is “very safe” throughout pregnancy. 

                                                
1 See, e.g., Univ. of Minn., Schedule of Prenatal Care, https://www.tak-

ingcharge.csh.umn.edu/explore-healing-practices/holistic-pregnancy-child-
birth/schedule-prenatal-care. 
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App.50. Thus, according to Plaintiffs themselves, any increase in risk is neg-

ligible. 

• Plaintiffs argue that some patients might not be able to receive a medication 

abortion upon expiration of the EO in three weeks. Resp. 13. But the right to 

an abortion does not encompass the right to an abortion by any method one 

chooses. See Gonzales v. Carhart, 550 U.S. 124, 164 (2007). 

• Plaintiffs’ last resort is arguing that if women remain pregnant, they will re-

quire hospital care for labor and delivery. Resp. 13. But the EO is only in effect 

for three weeks. App.35. If a woman is so advanced in pregnancy that birth is 

that imminent, she is already ineligible for abortion. See Tex. Health & Safety 

Code § 171.044. 

In short, Plaintiffs’ response fails to demonstrate that the EO’s applicability to 

elective abortions fails the undue-burden test. The EO offers substantial benefits 

without imposing any substantial burden. Hellerstedt, 136 S. Ct. at 2309.  

II. Petitioners Are Likely to Prevail on Their Jurisdictional Arguments. 

The district court clearly and indisputably exceeded its jurisdiction. City of Aus-

tin, 943 F.3d at 1001-03, forecloses Plaintiffs’ claims against the Attorney General 

and Governor. And because Plaintiffs lack third-party standing, they cannot sue 

based on their patients’ rights. “The clearest traditional office of mandamus and 

prohibition has been to control jurisdictional excesses.” In re Gee, 941 F.3d at 158 

(cleaned up). Petitioners thus are likely to prevail on their jurisdictional arguments.  
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A. The district court lacks jurisdiction over the Governor and Attor-
ney General of Texas. 

The Governor and Attorney General do not enforce the EO. City of Austin thus 

forecloses the relief Plaintiffs seek. That case, decided mere weeks ago, imposes on 

would-be plaintiffs a high bar to invoke the Ex parte Young exception to sovereign 

immunity. 943 F.3d at 999-1000. To overcome sovereign immunity, plaintiffs must 

show a “connection to enforcement” combined with “compulsion or constraint”—

that is, a concrete indication that the official has a “duty” to enforce the law at issue 

as well as the intent to do so. Id. (cleaned up). Petitioners raised City of Austin re-

peatedly in their opening briefing. Pet’rs Mot. 16-17. Plaintiffs offer no response to 

that controlling authority. 

1. Plaintiffs effectively concede (at 4) that the Governor does not enforce the 

EO. Rather, they argue that the EO’s “criminal penalties” are enforced by local 

county prosecutors, not the Governor. Resp. 4, 17. Plaintiffs further admit that any 

“administrative enforcement” would come from Texas Health and Human Services 

Commission, the Texas Medical Board, and the Texas Board of Nursing. Resp. 4; 

see Tex. Gov’t Code § 418.173; see App.20 ¶ 62 & n.34; cf. Resp. 4, 17; App.7 ¶ 21.  

None of those is the Governor, so Plaintiffs cannot invoke Ex parte Young. See 

City of Austin, 943 F.3d at 999-1000. It is no answer to say that the EO “may be 

‘modified, amended, rescinded, or superseded’ by the Governor,” Resp. 17, because 

modification is not enforcement.  

2. The same goes as to the Attorney General. Plaintiffs admit that the Attorney 

General cannot enforce the EO absent “the request of local prosecutors.” Resp. 17. 
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As Petitioners have explained, that is not enough to overcome Ex parte Young. See 

Pet’rs Mot. 17; Pet’n 26-27. Under City of Austin, bare “authority to enforce the 

challenged” law does not suffice. 943 F.3d at 998; see id. at 1001. The official must 

also be “likely to” exercise his enforcement power, id. at 1002; otherwise, he lacks a 

“‘sufficient connection [to] the enforcement’ of the challenged [law],” id. at 998 

(quoting Ex parte Young, 209 U.S. 123, 157 (1908)). There is no such likelihood here, 

where the Attorney General could “assist” only at the request of a district attorney. 

Tex. Gov’t Code § 402.028(a).  

The district court acknowledged that the Attorney General lacks enforcement 

power—yet restrained him anyway. App.268, 270. That order is squarely barred by 

sovereign immunity, see City of Austin, 943 F.3d at 998, and therefore represents a 

clear and undisputable “jurisdictional excess[],” In re Gee, 941 F.3d at 158.2 

3. The harm these jurisdictional overreaches causes cannot be remedied else-

where. Temporary disregard for the State’s sovereign immunity is an irreparable 

harm. “[F]ull enjoyment of its sovereign immunity is irrevocably lost once the 

[State] is compelled to endure the burdens of litigation.” Kiowa Indian Tribe of Okla. 

v. Hoover, 150 F.3d 1163, 1172 (10th Cir. 1998). And the Governor and Attorney Gen-

                                                
2 For these same reasons, Plaintiffs’ injuries are not “fairly traceable” to the 

Governor or the Attorney General, and thus the order would not redress the alleged 
injury. This is another reason the district court lacked jurisdiction. See Clapper v. 
Amnesty Intern. USA, 568 U.S. 398, 414 n.5 (2013); Lujan v. Defs. of Wildlife, 504 
U.S. 555, 560 (1992). 
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eral have unlawfully been subjected to the coercive power of a federal court. Cf. Stef-

fel v. Thompson, 415 U.S. 452, 471 (1974). The inherent injury they will suffer while 

under that power can never be remedied, even if the district court later decides to 

terminate it. 

B. Plaintiffs lack third-party standing.  

Petitioners are likely to succeed for an additional reason: the district court simply 

assumed, with no analysis, that Plaintiffs can avail themselves of third-party stand-

ing. That no-analysis assumption contravenes In re Gee, 941 F.3d at 159, which 

squarely requires district courts to undertake the exact analysis the district court here 

declined to do. Plaintiffs’ brief does not defend the district court’s failure to consider 

its own jurisdiction and does not explain why they can overcome the “hindrance” 

requirement to assert third-party standing. Because mandamus exists “to prevent 

[the district court] from exceeding his jurisdiction” in this way, In re Gee, 941 F.3d 

at 158, Petitioners are likely to prevail. 

III. The Remaining Stay Factors Favor Petitioners. 

For the reasons described above and in Petitioners’ motion to stay, the TRO 

irreparably harms Petitioners, as it hampers their efforts to prevent a COVID-19 pub-

lic-health crisis in Texas. See supra pp.4-5; Pet’rs Mot. 9-12. Plaintiffs have not 

shown that they or their patients will be significantly injured by the stay, see supra 

pp.6-7; Pet’rs Mot. 12-14, and the stay is in the public’s interest, as it will help pro-

tect the public during this public-health emergency, see Pet’rs Mot. 2-5, 9-12. 
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Conclusion 

The Court should grant Petitioners’ emergency stay application. 
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pellate Procedure 27(d)(2)(A) because it contains 2589 words, excluding the parts 
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