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Response in Opposition to Emergency Motion to 
Lift Temporary Administrative Stay 

Respondents seek relief that appears to be unprecedented. They ask this Court 

to vacate a modest, temporary administrative stay—entered to preserve the State’s 

power to combat the worst public-health emergency in over a century—while the 

Court considers a legal filing. Yet Respondents do not offer a single instance in which 

an appellate court has previously granted a motion to vacate its own administrative 

stay. There is no basis for the Court to do so here. Temporary administrative stays 

lasting several days fall squarely within this Court’s inherent powers to control its 

own docket. Indeed, the Supreme Court has frequently employed such temporary 

administrative stays in recent years, and such stays often last two weeks or more. 

There is even more justification for a temporary administrative stay here, when every 

day counts in the battle to save lives from the scourge of COVID-19. 

As a result, Respondents’ motion is little more than an advance preview of the 

brief this Court ordered them to file today at 8:00 p.m. in response to Petitioners’ 

emergency stay application. For the reasons set out in Petitioners’ previous filings, 

Respondents reiterate the same patently erroneous view of the law and record this 

Court squarely rejected just four days ago.   

Respondents’ motion should be denied. 

1.a. On April 8, 2020, Respondents requested a temporary restraining order en-

joining the enforcement of GA-09 in various ways. The next day, the district court 

held a brief hearing at which it refused to entertain substantive oral argument. It fur-

ther declined to “allow[] defendants either to file a pleading or to submit evidence 
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in opposition to the TRO application.” Order, In re Abbott, No. 20-50296, at *3 (5th 

Cir. April 10, 2020). Less than two hours later, and on virtually the same record as 

was before this Court just a few days before, the district court entered a sweeping 

TRO that enjoins all defendants from enforcing GA-09 against Plaintiffs or their 

agents in the following ways: (1) it enjoins enforcement of GA-09 “as a categorical 

ban on all abortions provided by Plaintiffs”; (2) it enjoins enforcement as to provid-

ing “medication abortions”; (3) it enjoins enforcement as to providing “procedural 

abortion[s] to any patient who, based on the treating physicians’ medical judgment, 

would be more than 18 weeks LMP [“last menstrual period”] on April 22, 2020, and 

likely unable to reach an ambulatory surgical center in Texas or to obtain abortion 

care”; and, finally (4) it enjoins enforcement as to providing “procedural abortion[s] 

to any patient who, based on the treating physician’s medical judgment, would be 

past the legal limit for an abortion in Texas—22 weeks LMP—on April 22, 2020.” 

Id. at *3-4. 

The next morning, April 10, Petitioners filed in this Court a petition for a writ of 

mandamus and an emergency application to stay the district court’s TRO pending 

resolution of the mandamus petition. In the alternative, Petitioners requested a tem-

porary administrative stay to allow their continued efforts against the COVID-19 

pandemic while the Court considered Petitioners’ filings. 

A few hours later, this Court granted in part Petitioners’ request for a temporary 

administrative stay. The Court explained that the temporary administrative stay 

shall remain in place “until further order of this court, to allow sufficient time to 

consider the mandamus petition and emergency stay motion.” Id. at *4. The 
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temporary administrative stay operates against the TRO in all respects except as to 

“any patient who, based on the treating physician’s medical judgment, would be past 

the legal limit for an abortion in Texas—22 weeks LMP—on April 22, 2020.” Id. As 

to any such unidentified patients, the TRO remains operative. Id. The Court further 

ordered an expeditious briefing schedule that will ensure Petitioners’ mandamus pe-

tition and stay application are fully briefed within five days, by April 15. Id. 

b. Later that same day, April 10, Respondents filed this emergency motion to lift 

the partial administrative stay. This motion, which functions as a request for recon-

sideration, argues that “[i]mmediate dissolution of the administrative stay is neces-

sary to prevent severe and lasting harm to [their] patients and public health.” Mot. 1. 

This Court promptly ordered Petitioners to submit this response. 

2. The Court should deny Respondents’ emergency motion. The temporary ad-

ministrative stay now in place is procedurally appropriate under the circumstances 

of a public-health emergency and fits squarely within the Court’s inherent powers to 

control its docket.1 The Supreme Court has frequently employed temporary admin-

istrative stays in recent years, and Respondents provide no authority suggesting that 

the Court’s action here is inappropriate in light of that well-settled practice. Indeed, 

they do not even indicate what standard governs a motion to vacate a temporary ad-

ministrative stay—presumably because they found no evidence that any such motion 

has ever succeeded.  

                                                
1 The All Writs Act, 28 U.S.C. § 1651, additionally gives courts of appeals the 

power to issue “issue all writs necessary or appropriate in aid of their respective ju-
risdictions and agreeable to the usages and principles of law.” 
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a. Temporary administrative stays are commonplace tools that lie squarely 

within an appellate court’s inherent discretionary power. This Court has frequently 

noted that “[f]ederal courts have inherent powers necessary to achieve the orderly 

and expeditious disposition of their dockets.” Nat. Gas Pipeline Co. of Am. v. Energy 

Gathering, Inc., 86 F.3d 464, 467 (5th Cir. 1996) (citation omitted); see also Woodson 

v. Surgitek, Inc., 57 F.3d 1406, 1417 (5th Cir. 1995) (“The federal courts are vested 

with the inherent power to manage their own affairs so as to achieve the orderly and 

expeditious disposition of cases. This power is necessarily incident to the judicial 

power granted under Article III of the Constitution.” (cleaned up)). Among those 

inherent powers is “the power to stay proceedings,” which the Supreme Court has 

described as “incidental to the power inherent in every court to control the disposi-

tion of the causes on its docket with economy of time and effort for itself, for counsel, 

and for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). Whether and how 

a federal court exercises its “inherent” “power to stay proceedings” is a matter of 

discretion committed to “the exercise of judgment.” Id.; see also, e.g., Air Line Pilots 

Ass’n v. Miller, 523 U.S. 866, 880 & n.6 (1998) (citing Landis). 

It thus is no surprise that appellate courts, including the Supreme Court, deploy 

administrative stays routinely without controversy. Take, for example, In re Grand 

Jury Subpoena, 139 S. Ct. 914 (2019). That case concerned the immunity of a “for-

eign state” as to criminal proceedings under the Foreign Sovereign Immunities Act. 

The D.C. Circuit ordered that state to comply with a criminal subpoena; the state 

immediately asked the Supreme Court to enter an emergency stay, noting that the 

harms it suffered from the unlawful subpoena worsen “every day” in a way that 
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“cannot be undone.” Emergency Stay App., In re Grand Jury Subpoena, No. 18-948 

(U.S. Dec. 22, 2018). 

On December 22, 2018, the petitioner asked the U.S. Supreme Court for an 

“emergency . . . immediate stay of proceedings during the pendency of petition for 

writ of certiorari.” The next day—December 23—the Supreme Court issued a tem-

porary administrative stay. See Docket, No. 18-948 (U.S. Dec. 23, 2018). The stay 

was indefinite in nature, pending both a response from the respondent and “further 

order of The Chief Justice or of the Court.” Five days later, on December 28, the 

respondent filed an opposition. Five days after that, on January 2, 2019, the peti-

tioner replied. And six days after that, on January 8, 2019, the Supreme Court denied 

the emergency application and lifted the temporary administrative stay. 139 S. Ct. 

914 (2019). All told, the temporary administrative stay remained in effect for 16 days, 

during which time the parties filed at least three substantive briefs. 

A similar process played out this Term in Trump v. Mazars USA, LLP, 140 S. Ct. 

581 (2019). The D.C. Circuit ordered President Trump to disclose various financial 

and tax records immediately. On November 15, 2019, President Trump asked the 

Supreme Court to stay the D.C. Circuit’s mandate. Docket, Trump v. Mazars USA , 

LLP, No. 19-715 (U.S. Nov. 15, 2019). Three days later, on November 18, the Chief 

Justice entered a temporary administrative stay “pending receipt of a response . . . 

and further order of [the Chief Justice] or the Court.” Id. That temporary adminis-

trative stay remained in place for seven days, until November 25, 2019, when the 

Court entered a full stay pending consideration of President Trump’s cert petition. 

Id. 

      Case: 20-50296      Document: 00515379088     Page: 10     Date Filed: 04/11/2020



6 

 

These examples are hardly anomalous. The Supreme Court recently granted a 

temporary administrative stay of 14 days in In re United States, 139 S. Ct. 452, 453 

(2018) (temporary administrative stay entered Oct. 19, 2018, “pending receipt of a 

response . . . and further order of The Chief Justice or of the Court”; temporary stay 

vacated and stay denied on November 2, 2018). It granted a temporary administra-

tive stay of 13 days in In re Department of Commerce, 139 S. Ct. 16 (2018) (temporary 

administrative stay entered October 9, 2018, “pending receipt of a response . . . and 

further order of Justice Ginsburg of the Court”; temporary stay vacated and stay 

granted in part on October 22, 2018). And it granted a temporary administrative stay 

of six days in June Medical Services, L.L.C. v. Russo, 139 S. Ct. 661 (2019), because 

“the Justices need time to review these filings.”2 

b. Against that backdrop of well-settled practice, this Court acted well within its 

discretion to order a limited temporary administrative stay in order to consider the 

serious issues presented in Petitioners’ filings. Indeed, the Court entered this tem-

porary administrative stay on April 10, and ordered briefing to be completed within 

five days, by April 15. It is thus likely that the Court’s temporary administrative stay 

will endure about a week.3 

                                                
2 Consistent with Supreme Court practice, the courts of appeals frequently enter 

temporary administrative stays. E.g., M.D. v. Abbott, 907 F.3d 237, 247 (5th Cir. 
2018); Brady v. Nat’l Football League, 638 F.3d 1004, 1005 (8th Cir. 2011); Arnold v. 
Garlock, Inc., 278 F.3d 426, 433 (5th Cir. 2001). 

3 Indeed, on March 31, 2020, the Court entered a temporary administrative stay 
of the district court’s first TRO. Respondents did not object to that temporary ad-
ministrative stay or give any indication that the Court’s practice was unsound. That 
temporary administrative stay endured a mere seven days, until April 7, 2020, when 
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A week-long temporary administrative stay falls squarely within the standard 

practice as modeled by the Supreme Court. Indeed, the temporary administrative 

stays in each of the cases described above endured in some cases for two weeks: In re 

Grand Jury Subpoena—16 days; In re United States—14 days; In re Department of 

Commerce—13 days; Trump v. Mazars USA —seven days; June Medical v. Russo—

six days. Nothing about the Court’s order is atypical or otherwise outside the Su-

preme Court’s settled parameters. 

Moreover, a temporary administrative stay in this case is even more warranted 

than in those ones because of the catastrophic public-health emergency facing the 

State. See In re Abbott, No. 20-50264, 2020 WL 1685929, at *15 (5th Cir. Apr. 7, 

2020) (“Petitioners’ interest in protecting public health during such a time is at its 

zenith.”). This Court has already recognized that “[i]t is hard to imagine a more 

urgent situation” than the emergency circumstances this case presents. Id. Indeed, 

there is no reason to think that the subpoena at issue in In re Grand Jury Subpoena, 

or the tax and business records at issue in Trump v. Mazars USA, or the Census forms 

at issue in In re Department of Commerce, posed a more dire national emergency than 

COVID-19.  

Respondents fault the Court for imposing “no formal expiration date” on the 

temporary administrative stay. Mot. 1. But they cite no authority requiring the Court 

to declare an expiration date in advance. And the recent Supreme Court examples 

                                                
this Court issued a published opinion granting Petitioners’ first mandamus petition. 
There is no reason to think the Court will not move similarly expeditiously in the 
current proceedings. 
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described above show that it is standard practice not to set a formal expiration date 

in advance. Indeed, four of the Supreme Court administrative stays discussed above 

came without a formal expiration date; they expired on the receipt of further briefing 

and “further order . . . of the Court.” E.g., In re Department of Commerce, 139 S. Ct. 

16 (2018).4 This Court wisely followed that practice. 

c. Because the Court’s order fits easily within its inherent power and the settled 

norms endorsed by the Supreme Court, it is no surprise that Respondents do not cite 

a single instance in which a disgruntled party has successfully moved an appellate 

court to vacate its own temporary administrative stay. Petitioners have been able to 

find only one case in which a party asked this Court to vacate a temporary adminis-

trative stay: stay: Watson v. F.E.M.A., No. 06-20651, 2006 WL 3420613, at *2 (5th 

Cir. Sept. 6, 2006). The Court denied that motion. Id. Petitioners cannot locate any 

instance in which this Court granted a motion to lift its own temporary administra-

tive stay—and, apparently, neither can Respondents.  

Similarly, Respondents fail to even state—let alone brief—the standard of re-

view that applies to a motion to vacate an appellate court’s temporary administrative 

stay. At the very least, consistent with Landis, Respondents would need to persuade 

                                                
4 The Supreme Court’s temporary administrative stay in June Medical v. Russo 

had a fixed expiration date six days after its entry. See 139 S. Ct. 661. But in that case, 
the relevant briefing already had been submitted. See id. (noting “the filings regard-
ing the application for a stay in this matter were not completed until earlier today”). 
Here, the briefing will not be completed for several days, so it is entirely reasonable 
to leave the stay’s expiration date unfixed, as the Supreme Court has done multiple 
times in the recent cases described above. 
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this Court that it abused its own discretion in entering an administrative stay. See 299 

U.S. at 254 (the “inherent” “power to stay proceedings” is a matter of discretion 

committed to “the exercise of judgment”). Cf. Holtzman v. Schlesinger, 414 U.S. 

1304, 1308 (1973) (Marshall, J., in chambers) (the Supreme Court’s power to vacate 

stay issued by court of appeals should be exercised “with the greatest of caution”); 

Ramirez v. Davis, 675 Fed. Appx. 478, 479 (5th Cir. 2017) (this Court reviews lower 

courts’ stay orders for abuse of discretion). If anything, the Court should be even 

more reluctant to wield equitable powers to vacate its own temporary administrative 

stay unlikely to last more than a few days. 

Nevertheless, Respondents offer nothing to suggest an abuse of discretion. They 

simply defend the district court’s TRO and assert reasons why they prefer that TRO 

to this Court’s temporary administrative stay. But that is no basis to overcome this 

Court’s sound decision to use a commonplace (and usually uncontroversial) tool to 

manage its own docket. See supra 2.a. To the contrary, it is simply a preview of the 

brief Respondents have been ordered to submit later today in response to Petition-

ers’ emergency stay application. 

In short, Respondents cite no precedent and make no argument that the Court 

lacked the power to enter a temporary administrative stay, or that this particular tem-

porary administrative stay is legally impermissible. The Court should deny the mo-

tion on that basis. 

3. Rather than acknowledge the above authority, Respondents attack this 

Court’s temporary administrative stay as to both medication abortions and as to hy-

pothetical women who will reach 18 weeks LMP between now and April 22 and 
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would “likely” not be able to secure an abortion at an ambulatory surgery center. 

Both attacks are misguided. 

a. The district court patently erred in enjoining the enforcement of GA-09 as to 

medication abortions. See Mandamus Pet. 6-8, 17-18. Respondents submitted no ad-

ditional evidence to support a restraining order on this ground, and the district court 

engaged in no “careful parsing of the evidence” respecting the relative benefits and 

burdens. In re Abbott, 2020 WL 1685929, at *11 (citing Whole Woman’s Health v. Hel-

lerstedt, 136 S. Ct. 2292, 2310 (2016)). Instead, without considering the State’s evi-

dence or allowing it to respond, the district court adopted Respondents’ requested 

temporary restraining order nearly verbatim. Compare App.445-57, with App.464-79.  

Respondents’ contrary arguments are wrong. They first argue that medication 

abortions result in the net consumption of relatively few PPE resources, so the bur-

den on women’s right to abortion outweighs the benefits of delaying elective proce-

dures under GA-09. But they submitted no additional evidence supporting their 

claim. See Mandamus Pet. 10; App.436-41. And contrary to their repeated assertions, 

medication abortion consumes PPE and, to a greater extent even than surgical abor-

tion, results in complications and emergency-room visits and hospitalizations. See 

Mandamus Pet. 7-8.  

They next argue that delaying such abortions is, “beyond all doubt,” an “undue 

burden.” To the contrary, there are many weeks available for a woman to have a 

medication abortion. And even if she prefers medication abortion to surgical abor-

tion, there is no constitutional right to a preferred method of abortion. See id. at 17-

18 (citing Gonzales v. Carhart, 550 U.S. 124, 163-65 (2007); Roe v. Wade, 410 U.S. 
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113, 153 (1973)). GA-09 is well within the State’s power to avert this public-health 

disaster under Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905).5 

b. The district court patently erred in enjoining the enforcement of GA-09 as to 

women at 18 weeks LMP, who would, in the physician’s opinion, be unable to reach 

an ambulatory surgical center to obtain an abortion prior to April 22. There is no 

evidence that exempting Plaintiffs from GA-09 for such surgical abortions is required 

under Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), 

much less that it overcomes the broad deference afforded State policymakers “faced 

with a society-threatening epidemic.” In re Abbott, 2020 WL 1685929, at *6-7. See 

Mandamus Pet. 19-20. To the contrary, Respondents admit that such surgical abor-

tions would certainly consume PPE and could also result in hospitalization. See In re 

Abbott, 2020 WL 1685929, at 11 & n.23; App.12. And, in any event, Respondents still 

have not identified a single woman who “would be more than 18 weeks LMP on April 

22, 2020, and likely unable to reach an ambulatory surgical center in Texas or to 

obtain abortion care.” App.478. If there is a woman, as-applied relief is available, and 

a blanket injunction is inappropriate. Respondents’ request that the Court vacate 

yesterday’s temporary administrative stay is unsupported.  

                                                
5 The Supreme Court’s decisions in Jacobson and Casey were central to this 

Court’s order and opinion granting Petitioners’ first mandamus petition. In re Ab-
bott, 2020 WL 1685929, at *5-13. Yet Respondents’ latest motion barely cites—let 
alone engages—Jacobson. And it ignores Casey entirely. Respondents, like the dis-
trict court, appear to have little regard for or interest in this Court’s binding author-
ity.  
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c. Respondents’ emergency motion offers no response to the deficiencies this 

Court identified in its April 7 opinion granting mandamus or its April 10 order grant-

ing a temporary administrative stay. Respondents do not—and cannot—deny the 

reality that Texas is facing its worst public-health disaster in a century or that PPE 

and hospital capacity must be preserved. This Court already issued a writ of manda-

mus to correct the district court’s disregard of the State’s authority to respond to 

this unprecedented emergency. See In re Abbott, 2020 WL 1685929, at *1, *15. The 

district court nevertheless accepted Respondents’ invitation to repeat that error. A 

temporary administrative stay allowing the Court to consider the petition for writ of 

mandamus is well within its inherent authority.  

d. Petitioners intend to address each of Respondents’ arguments in more detail 

in the forthcoming briefing this Court has ordered. In the meantime, Respondents 

have offered no basis to vacate a plainly reasonable temporary administrative stay. 
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Conclusion 

The Court should deny Respondents’ emergency motion to lift the partial tem-

porary administrative stay. 
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P.O. Box 12548 (MC 059) 
Austin, Texas 78711-2548 
Tel.: (512) 936-1700 
Fax: (512) 474-2697 

Respectfully submitted. 
 
/s/ Kyle D. Hawkins               
Kyle D. Hawkins 
Solicitor General 
Kyle.Hawkins@oag.texas.gov 
 
Heather Gebelin Hacker 
Beth Klusmann 
Natalie D. Thompson 
Assistant Solicitors General 

 
Counsel for Petitioners 

 
  

      Case: 20-50296      Document: 00515379088     Page: 18     Date Filed: 04/11/2020



14 

 

Certificate of Service 

On April 11, 2020, this response was served via e-mail on all counsel and trans-

mitted to the Clerk of the Court. Counsel further certifies that: (1) any required pri-
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