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Reply in Support of Emergency Stay Application 

The Court should stay the district court’s TRO in its entirety. Petitioners’ ap-

plication demonstrated that they are likely to win mandamus relief because the order 

below is patently wrong and no relief short of mandamus is sufficient or appropriate 

under the circumstances. Respondents, in contrast, re-urge the same “extraordinary 

errors,” In re Abbott, No. 20-50264, 2020 WL 1685929, *15 (5th Cir. Apr. 7, 2020), 

that led to this Court’s first order granting mandamus relief.  

Argument 

I. Petitioners Are Likely To Prevail On Their Mandamus Petition. 

This Court has already concluded three times that Executive Order GA-09 “‘is 

a concededly valid public health measure that applies to all ‘surgeries and proce-

dures,’ does not single out abortion, and . . . has an exemption for serious medical 

conditions. ’” Order, In re Abbott, No. 20-50296 (5th Cir. Apr. 11, 2020) (quoting In 

re Abbott, 2020 WL 1685929, at *10); Order, In re Abbott, No. 20-50296 (5th Cir. 

Apr. 10, 2020) (same). With virtually the same record as was before this Court with 

respect to the first TRO, Respondents nevertheless press the same arguments and 

urge this Court, like the district court, to “substitute[] its own view of the efficacy of 

applying GA-09 to abortion.” In re Abbott, 2020 WL 1685929, at *1.  The district 

court’s latest TRO contains the same errors as the first, so the same result should 

follow.  
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A. The record is nearly identical to what was previously before this 
Court. 

Nothing has changed in the record to warrant a different result. This Court made 

clear Respondents were not entitled to relief “on this record.” Id. at *12. Respond-

ents assert that the latest TRO is based on a different record because they submitted 

ten of their declarations after the district court made its first erroneous decision. 

Opp. 1. That is wrong for at least three reasons. 

1. Respondents placed nine of those declarations before this Court during its 

consideration of Petitioner’s last petition for writ of mandamus. See Opp. to Pet. for 

Writ of Mandamus 4 n.2, In re Abbott, No. 20-50264 (Apr. 2, 2020); App.273-415. 

They offered those declarations to support the first TRO. This panel already consid-

ered them: its previous mandamus decision was “based only on the record before 

us.” In re Abbott, 20-50264, 2020 WL 1685929, at *2 (5th Cir. Apr. 7, 2020). That is 

why this Court’s recent order entering a temporary administrative stay correctly 

acknowledged that the second TRO record includes only one new declaration. Order 

Granting Temp. Stay 3.  

2. Even if the nine declarations Respondents cited to this Court were not part 

of the “record” the Court referred to repeatedly in its prior ruling, the district court 

did not base its new decision on distinctions in the record. Petitioners tried to bring 

the lack of material new evidence to the district court’s attention in the seven-minute 

conference call held before the second TRO was granted. See Tr. of Telephone Call 

6:24-8:23, Planned Parenthood Center for Choice v. Abbott, No. 1:20-cv-00323-LY 
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(W.D. Tex. Apr. 9, 2020).1 But the district court refused to consider that argument. 

Id. at 8:12-24. Shortly thereafter, the district court entered the second TRO without 

addressing Petitioners’ contention that no distinctions in the record warranted relief. 

Id.; App.464-79. 

3. While this Court left open the possibility that Respondents could submit 

more evidence during adversarial preliminary-injunction proceedings that might en-

title them to relief in “particular circumstances,” that did not happen. In re Abbott, 

2020 WL 1685929, at *12. The district court held no preliminary-injunction pro-

ceedings. In fact, since their response to the first TRO, Petitioners have not been 

given the opportunity to submit additional evidence in the district court, or even to 

rebut Respondents’ evidence. That is not the “careful parsing of the evidence” this 

Court demanded. Id. at *11.  

B. Respondents’ evidence still does not entitle them to injunctive re-
lief on their undue-burden claim. 

 This Court’s previous order explained that in order to win relief, Respondents 

would have to demonstrate, at the preliminary-injunction stage, that different meth-

ods of abortion consume PPE differently. Id. at *11 (calling for evidence on “how 

PPE is consumed in medication abortions”). This Court’s order also gave Respond-

ents the opportunity to seek relief in “specific contexts” with “competent evidence 

show[ing] that a woman” will exceed the gestational limit for abortions in Texas be-

fore the expiration of GA-09. Id. Respondents did none of that, and thus have failed 

                                                
1 Petitioners submitted the transcript attached to a letter to the Clerk when it 

became available on April 10, 2020. 
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to show that “‘beyond question’ [GA-09]’s burdens outweigh its benefits.” Id. at 

*9. 

1. The only new declaration in the record does not support the new 
temporary restraining order. 

The only new declaration in the record is a declaration from an abortion-hotline 

coordinator who assists women in paying for abortions. App.439-44. That declara-

tion does not change the result, and Respondents do not attempt to justify the TRO 

based on this declaration. And it is difficult to see how they could. This declaration 

contains zero evidence about medication abortion. App.439-44. The district court’s 

TRO as to medication abortion is therefore entirely unsupported by new evidence. 

As to the rest of the TRO, the hotline coordinator’s declaration also contains no 

evidence that there are currently particular women who will be over 18 weeks’ ges-

tation after GA-09’s expiration date, could reach an abortion clinic now, yet cannot 

reach an ambulatory surgical center (ASC) to receive a late-term abortion when GA-

09 expires. The hotline coordinator’s declaration contains hearsay evidence that a 

handful of women close to the gestational limit are receiving abortions in other 

States. App.443. That is not “competent” evidence of a particular woman in need 

of injunctive relief. In re Abbott, 2020 WL 1685929, at *11-12. Nor is it substantively 

different from what was in the record before. See App.94-95, 119, 158, 162, 349, 355. 

Respondents appear to acknowledge this, as they cite the hotline coordinator’s dec-

laration only three times, and always alongside the existing evidence in the record. 

See, e.g., Opp. 6, 12, 21.    
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2. Even if the previously cited evidence was not part of the record be-
fore, the TRO is still patently erroneous. 

Even if the Court were to conclude that the declarations Respondents put before 

the Court were not part of the previous record, the district court still erred in grant-

ing the second TRO for the same reasons it erred in granting the first. The most 

egregious error is that the district court failed to consider any of Petitioners’ evi-

dence regarding the benefits of GA-09. Respondents do not claim otherwise. Nor did 

the district court allow Petitioners to respond. Thus, the district court once again 

failed to properly apply Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 

(1905), and as with the last TRO, that is “patently erroneous.” In re Abbott, 2020 

WL 1685929, at *8. The district court’s conclusory statement that “it is beyond 

question that the Executive Order’s burdens outweigh the order’s benefits,” 

App.476, and that the TRO would “serve[] the public interest,” App.477, once again 

merely “substitute[s] its ipse dixit for the Governor’s reasoned judgment.” In re Ab-

bott, 2020 WL 1685929, at *12.  

a. Medication abortion 

i. Even if that were not enough, the district court (and Respondents) did not 

address the minimal burden resulting from GA-09’s application to medication abor-

tion. There is no constitutional right to a preferred method of abortion. See Gonzales 

v. Carhart, 550 U.S. 124, 163-65 (2007); see also Roe v. Wade, 410 U.S. 113, 153 (1973). 

Moreover, women eligible for medication abortion must be less than ten weeks’ ges-

tation, giving them many weeks to obtain an abortion. Not addressing the degree of 
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burden and whether it “‘beyond question’ exceed[s] its benefits in combating the 

epidemic Texas now faces,” is error. In re Abbott, 2020 WL 1685929, at *11.  

ii. Respondents simply rehash the same arguments—that medication abor-

tions do not use much PPE and do not often result in hospitalization. But even if 

medication abortion uses less PPE than surgical abortion, that does not mean there 

is no benefit in delaying those procedures. As Petitioners have explained (and would 

have explained to the district court, if given the opportunity), medication abortion is 

an elective “procedure”2 that does consume PPE.  

When a woman undergoes a medication abortion—an elective, nonurgent pro-

cedure—she receives for her safety an ultrasound and physical examination, takes 

two different medications, experiences bleeding and cramping, expels the fetus, and 

undergoes a follow-up examination to prevent infection by ensuring the abortion is 

complete. See Pet. 6-8. The ultrasound, physical examination, and follow-up exami-

nation all require PPE, and would be unnecessary but for the elective abortion taking 

place. There is also a reasonable likelihood that the woman will require surgical fol-

low-up, which clearly consumes PPE, see In re Abbott, 2020 WL 1685929, at *11 

(there is “considerable evidence that surgical abortions consume PPE.”).  

                                                
2 The definition of “procedure” in the medical context is “a series of steps for 

doing something.” Miller-Keane Encyclopedia and Dictionary of Medicine, Nursing, 
and Allied Health (7th ed. 2003). 
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Respondents’ minimizing efforts are belied by the FDA’s designation of mife-

pristone as a “medication[] with serious safety concerns”3 and “risks of serious 

complications,” that is “available only through a restricted program under a Risk 

Evaluation and Mitigation Strategy (REMS) called the Mifeprex REMS Program.”4 

To even prescribe mifepristone, providers must agree that they have the “ability to 

provide surgical intervention in cases of incomplete abortion or severe bleeding, or 

to have made plans to provide such care through others, and ability to assure patient 

access to medical facilities equipped to provide blood transfusions and resuscita-

tion.”5 

GA-09’s application to medication abortion is thus a “reasonable response to a 

public crisis,” In re Abbott, 2020 WL 1685929, at *12, especially because it is unlikely 

to prevent any woman from obtaining an abortion. 

b. Gestational-limit abortions 

As noted above, there is no evidence of particular women in the specific factual 

situation presented by the second TRO: those approaching 18 weeks’ gestation who 

could now reach an abortion clinic, but could not reach an ASC for a late-term abor-

tion. And there is still no evidence of particular women who will reach the 22-week 

limit before the expiration of GA-09. Double- and triple-hearsay evidence that some 

                                                
3 FDA, Risk Evaluation and Mitigation Strategies, https://www.fda.gov/drugs/

drug-safety-and-availability/risk-evaluation-and-mitigation-strategies-rems. 
4 Mifeprex label, https://www.accessdata.fda.gov/drugsatfda_docs/la-

bel/2016/020687s020lbl.pdf. 
5 Mifeprex REMS, https://www.accessdata.fda.gov/drugsat-

fda_docs/rems/Mifepristone_2019_04_11_REMS_Document.pdf. 
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women decided to receive abortions in other States, or an opinion that some unspec-

ified women “likely” will not be able to receive an abortion before the gestational 

limit, see App.348-49, 353, 355-56, is not “competent” evidence of particular women 

in need of injunctive relief. In re Abbott, 2020 WL 1685929 at *11-12.6 This Court 

instructed that any further relief be “narrowly tailored to particular circumstances.” 

Id. at *12. Instead, without hearing from Petitioners or considering materially new 

evidence, the district court once again entered a blanket prohibition untethered to 

the “particular circumstances” of any woman. Respondents, who claim to represent 

actual patients and bring substantive-due-process claims on their behalf—claims 

they themselves lack7—are in the best position to bring such evidence to the Court 

if it exists. They have not done so. 

Nor does the evidence justify facial relief where such women are not a “large 

fraction” of those affected by GA-09, see Gonzales, 550 U.S. at 166-67. As this Court 

has already recognized, to the extent such women exist, they may seek as-applied 

relief. In re Abbott, 2020 WL 1685929, at *11.  

                                                
6 To obtain this relief, each Respondent would need to show it has a patient who, 

absent GA-09, would hire that Respondent for such a procedure. See In re Gee, 941 
F.3d 153, 160-63 (5th Cir. 2019) (citing, inter alia, Lewis v. Casey, 518 U.S. 343 
(1996)); see also In re Abbott, 2020 WL 1685929, at *8 n.19. None has done so.   

7 See Planned Parenthood of Greater Ohio v. Hodges, 917 F.3d 908, 912 (6th Cir. 
2019) (“The Supreme Court has never identified a freestanding right to perform 
abortions. To the contrary, it has indicated that there is no such thing.”). 
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Moreover, the district court wrongly assumed, without analyzing, that the 

State’s interests and powers recognized in Jacobson do not permit it to ban abortion 

as to women nearing the gestational limit. That is wrong. If, as Casey recognizes, a 

State may ban abortion to protect the life of a viable fetus, it follows that the State 

may temporarily ban abortion to protect the lives of front-line workers in a public-

health emergency. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 870 (1992) 

(plurality op.) (“[T]he independent existence of the second life can in reason and all 

fairness be the object of state protection that now overrides the rights of the 

woman.” (citing Roe, 410 U.S. at 163)). 

C. The district court again failed to properly address jurisdictional 
defects, despite this Court’s instruction. 

This Court instructed the district court to “consider whether the Eleventh 

Amendment requires dismissal of the Governor or Attorney General.” Id. at *5  n.17. 

It did not do so, perhaps because Respondents’ second TRO application did not brief 

that question. See App.420-35. The district court instead copied from Respondents’ 

proposed order into its TRO. Compare App.455, with App.475-76.  

That analysis leads ineluctably to the conclusion that sovereign immunity—and 

the lack of a case or controversy—bars the TRO as to the Governor and the Attorney 

General.8 Petitioners have already shown—repeatedly—that lawmaking power is 

                                                
8 The district court dismissed the other jurisdictional defects with another cop-

ied sentence: “Plaintiffs have standing to bring their claim and a justiciable contro-
versy exists.” App.475; see App.455; Opp. 20. But “standing is not dispensed in 
gross,” Lewis, 518 U.S. at 358 n.6, so Respondents’ standing to sue other defendants 
does not suffice for an injunction against these Petitioners. Nor does it make up for 
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not enforcement power. Pet. 22-24. Respondents still provide no support for their 

novel theory that lawmaking power can be enjoined or compelled under Ex parte 

Young. Opp. 20. Petitioners have also shown—repeatedly—that the Attorney Gen-

eral’s conditional enforcement power does not satisfy Ex parte Young’s “some con-

nection” requirement, Ex parte Young, 209 U.S. 123, 157 (1908), unless it is “likely” 

to be exercised, City of Austin v. Paxton, 943 F.3d 993, 998, 1002 (5th Cir. 2019). See 

also Pet. 22-25. Respondents provide no response.  

II. The Remaining Stay Factors Favor Petitioners. 

Like the district court’s first TRO, this TRO irreparably harms Petitioners by 

hampering their efforts to combat the COVID-19 public-health crisis in Texas. See 

Pet’rs Mot. to Stay at 19; see also In re Abbott, 2020 WL 1685929, at *2-3, *8-9. Plain-

tiffs have not shown that they or their patients will be significantly injured by the 

stay, see Pet’rs Mot. to Stay at 19, and the stay is in the public’s interest, as it will 

help protect the public during this unprecedented emergency, see Pet’rs Mot. to Stay 

at 20. 

                                                
Respondents’ lack of standing to assert the rights of their unidentified patients. See 
Pet. 25 n.18.  
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Conclusion 

The Court should stay the district court’s temporary restraining order in its en-

tirety pending review and resolution of the pending mandamus petition. 
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