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Reply in Support of Emergency Stay Application 

This Court has already declared the district court’s orders indefensible. The dis-

trict court has repeatedly ignored the legal framework that governs this dispute. It 

has refused to hear Appellants’ evidence at all, much less carefully parse that evi-

dence. And it has strung together three different orders, each one labeled “tempo-

rary” yet all three imposing Appellants to an ongoing set of prohibitions that together 

span over a month. 

Appellees cannot defend the district court’s preliminary injunction, so they in-

stead attack this Court’s appellate jurisdiction. They argue as a legal matter that the 

preliminary injunction is not immediately appealable because its “temporary” label, 

rather than its long-term substantive nature, controls. They further accuse Appel-

lants of contributing to the district court’s unacceptable delay. The first argument is 

wrong on the law. This Court and its sister circuits agree that seriatim TROs entered 

under the circumstances here are immediately appealable. And the second argument 

is wrong on the record. Appellants have diligently sought to be heard at every junc-

ture. The district court has refused. This Court should enter a stay and reverse. 

Argument 

I. This Court Has Jurisdiction Over This Appeal Under Section 
1292(a)(1) 

The April 9 and April 14 orders function together as an appealable preliminary 

injunction. See 28 U.S.C. § 1292(a)(1). Noncompliance with Rule 65 is merely suffi-

cient—not necessary—to render a “temporary” order immediately appealable. 
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A. Appellees’ attack on this Court’s jurisdiction overlooks decades of precedent 

declaring orders labeled “temporary” to be appealable injunctions. It is well settled 

that when an order calling itself a TRO functions in “actual content, purport, and 

effect,” as a preliminary injunction, then an immediate appeal is available. Smith v. 

Grady, 411 F.2d 181, 186 (5th Cir. 1969). The test, as this Court and its sisters have 

oft explained, is substance, not form. See id.; see also Jones v. Belhaven Coll., 98 F. 

App’x 283, 284 (5th Cir. 2004) (considering “practical effect”).   

Courts have applied that test to determine that the “indefinite, successive ex-

tensions of temporary restraining orders” makes them immediately appealable. Pan 

Am. World Airways, Inc. v. Flight Engineers’ Int’l Ass’n, PAA Chapter, AFL-CIO, 306 

F.2d 840, 842 (2d Cir. 1962). So, too, are “temporary” orders issued “after both 

notice and a hearing.” Clements Wire & Mfg. Co. v. NLRB, 589 F.2d 894, 896-97 (5th 

Cir. 1979). Regardless of Rule 65’s limits, TROs may become appealable when the 

district court has provided notice to the parties, convened a hearing, and issued at 

least one extension of an initial TRO. See Levine v. Comcoa Ltd., 70 F.3d 1191, 1193 

(11th Cir. 1995) (“[v]ery likely” appellate jurisdiction exists in such cases). 

Those authorities confirm the orders below function as an appealable injunction. 

The district court has strung together three orders placing “temporary” limitations 

on Appellants that collectively last 32 days. It has held two hearings in connection 

with these orders—one on March 26 at which it considered some substantive argu-

ment, and one on April 9 at which it refused to hear from Appellants on the law or 

evidence. It has extended its April 9 order into May. And all told, its “temporary” 
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orders may have the effect of otherwise denying Appellants appellate relief, as GA-

09 states that it will expire long before the “temporary” restraining order. 

B. Appellees offer two misguided arguments in response.  

First, they argue (at 8-10) that only noncompliance with Rule 65 renders a “tem-

porary” order appealable. That is wrong, for the substance-over-form reasons set 

out above. But in any event, the district court’s orders in this case do not comply 

with Rule 65. 

As set out in Appellants’ Motion, Rule 65 permits extensions only for “good 

cause,” and only when the reasons are “entered into the record.” The district court 

here did neither. There is no “good cause” for the district court to extend a mani-

festly unlawful order while blinding itself to the enjoined parties’ arguments and ev-

idence. The district court’s explanation—that the parties need time to prepare for a 

preliminary-injunction hearing—is also unsound. As discussed below, Appellants 

were prepared for a hearing on April 13—until the district court canceled it. 

What’s more, the district court’s three “temporary” orders add up to 32 days, 

beyond Rule 65(b)’s upper limit. And its 12-day extension of the April 9 order is two 

days longer than that order’s original duration, contrary to the “like period” exten-

sion allowed by Rule 65(b). 

Second, Appellees assert (at 10) that Appellants contributed to the district 

court’s dilatoriness by asking for a preliminary-injunction hearing in late April. But 

Appellants—who have modeled diligence throughout these proceedings—made 

that request only after the district court repeatedly refused to hear from them sooner. 
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The district court originally set a preliminary-injunction hearing for April 13. 

App.271. On April 7, this Court granted Appellants’ first mandamus petition. The 

next morning, on April 8, Appellants asked the district court for a briefing schedule. 

See Planned Parenthood Center for Choice v. Abbott, No. 1:20-cv-00323-LY (W.D. Tex. 

Apr. 8, 2020 [10:21am]). Rather than grant that request so that Appellants might be 

heard promptly, the district court sua sponte vacated the April 13 hearing. App.418.  

 Later that same day, Appellees filed their second TRO application. Docket, 

Planned Parenthood Center for Choice (W.D. Tex. Apr. 8, 2020 [3:15pm]). In re-

sponse, the district court again refused to hold a prompt hearing on the evidence or 

law. Instead, on April 9, the district court convened a short telephonic conference. 

During that conference, the district court refused to hear Appellants’ arguments or 

evidence. And it rejected Appellants’ offer to submit a written brief. App.484-88. 

Moments after the hearing concluded, the district court granted the second TRO, 

App.464, effective until April 19, 2020. App.478. Ultimately, the district court de-

clared that it would not hear from the parties again until after April 21. App.461 (filed 

at 3:29pm, App.459). 

While Appellants’ second mandamus petition was pending, the district court 

ordered the parties to submit a joint status report, due April 14, along with a pro-

posed hearing date. That left Appellants little choice. The district court had already 

declared it would not hear from them before April 21. With the understanding that 

the TRO would expire on April 19, Appellants suggested a preliminary-injunction 

hearing on April 30. Appellees suggested April 27. The district court settled on April 

29—but then, with no warning, extended sua sponte the TRO until May 1. App.492. 
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Had Appellants known that would happen, they would have insisted on an earlier 

hearing date. 

To sum up: the district court sua sponte (1) vacated the April 13 preliminary-in-

junction hearing; (2) refused to hear Appellants’ substantive argument and evidence 

at any point before April 21, even during a telephonic hearing on April 9; (3) and 

extended the TRO until May 1, 32 days after it entered its first TRO. Appellants’ 

appellate rights should not be diminished by the district court’s conduct.  

* * * 

In the end, Appellees give no good reason why the Court should declare the or-

ders below non-appealable. Cf. Connell v. Dulien Steel Prods, 240 F.2d 414, 418 (5th 

Cir. 1957) (listing such why TROs are not appealable); see United States v. Bayshore 

Associates, Inc., 934 F.2d 1391, 1397 (6th Cir. 1991) (“[T]he underlying rationale for 

the rule against review of TROs . . . are no longer present when a TRO is extended 

for an indefinite or lengthy period.”). The district court’s ever-expanding “tempo-

rary” orders should not be permitted to evade appellate review. Section 1292(a)(1) 

grants this Court jurisdiction.1 

II. Appellants Are Likely To Prevail On Appeal. 

This Court has already concluded GA-09 “is a concededly valid public health 

measure that applies to all surgeries and procedures, does not single out abortion, 

and . . . has an exemption for serious medical conditions.” In re Abbott, No. 20-50264, 

                                                
1 If the Court doubts its appellate jurisdiction and denies a stay on that basis, that 

would only confirm that the Petitioners in No. 20-50296 are entitled to immediate 
mandamus relief, as they will lack an appellate remedy. 
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2020 WL 1685929, *10 (5th Cir. Apr. 7, 2020) (cleaned up). Appellees nevertheless 

press the same arguments, based on virtually the same record as before. Reversal is 

likely.  

A. The record is nearly identical to what was previously before this 
Court. 

Appellees assert that the latest district-court order is based on a different record 

than was presented to the Court in In re Abbott because they submitted ten of their 

declarations after the district court’s first TRO. Opp. 13-14. But Appellees placed 

nine of those declarations before this Court during its consideration of Appellants’ 

first petition for writ of mandamus. See Opp. to Pet. for Writ of Mandamus 4 n.2, In 

re Abbott, No. 20-50264 (Apr. 2, 2020); App.273-415.2  

Regardless, Appellees’ nine “new” declarations do not contain materially dif-

ferent facts from Appellees’ original declarations. Compare App.72-163, with 

App.277-415. Appellants tried to bring this to the district court’s attention during 

the April 9 conference call, but the court declined to hear argument. App.481-89. 

The district court’s truncated proceedings and second TRO do not reflect the “care-

ful parsing of the evidence” this Court demanded. In re Abbott, 2020 WL 1685929, 

at *11.  

                                                
2 The only “new” evidence is a single declaration from an abortion-hotline co-

ordinator that (1) says nothing about medication abortion or women approaching 
eighteen weeks’ LMP who cannot reach an ambulatory surgical center, and (2) con-
tains hearsay evidence that a handful of women close to the gestational limit are re-
ceiving abortions in other States. App.443.  
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B. Appellees have not proven their undue-burden claim. 

 Abandoning the first element of Jacobson v. Commonwealth of Massachusetts, 197 

U.S. 11, 31 (1905) (“real or substantial relation”), Appellees focus only whether it is 

“beyond question” that GA-09 violates the right to previability abortion. Opp. 12. 

But the district court’s conclusory statement that “it is beyond question that the 

Executive Order’s burdens outweigh the order’s benefits,” App.476, once again 

merely “substituted its ipse dixit for the Governor’s reasoned judgment.” In re Ab-

bott, 2020 WL 1685929, at *12. 

1. The district court erred in enjoining GA-09 as to medication abor-
tions. 

a. Appellees assert that medication abortion is not a “procedure” under GA-

09. Opp. 4. But medication abortion is a multi-step process to end a pregnancy and 

expel the fetus that requires several trips to the clinic and has numerous adverse ef-

fects (fever, chills, weakness, vomiting), a potential for surgical follow-up, and a po-

tential for ER visits and hospitalization. Mot. 3-4. And the FDA label for mifepris-

tone repeatedly refers to medication abortion as a “treatment procedure.”3 

But even if there were a question whether medication abortion is a “procedure” 

under GA-09, for the reasons described in Appellant’s motion, the district court’s 

orders would still require reversal under Pennhurst State School and Hospital v. Hal-

derman, 465 U.S. 89, 106, 124-25 (1981), and Railroad Commission v. Pullman Co., 

312 U.S. 496, 500 (1941). Mot. 14. Appellees offered no response to that argument.  

                                                
3 See also Mifeprex Label 4, 7, https://www.accessdata.fda.gov/drugsat-

fda_docs/label/2016/020687s020lbl.pdf. 

      Case: 20-50314      Document: 00515385555     Page: 12     Date Filed: 04/16/2020



8 

 

b. Regarding whether it is “beyond question” that applying GA-09 to medica-

tion abortion is an undue burden under Planned Parenthood of Southeastern Pennsyl-

vania v. Casey, 505 U.S. 833, 878 (1992) (plurality op.), the district court failed to 

consider both the benefits and burdens. As to burdens, they are negligible, as there 

is no constitutional right to a preferred method of abortion. See Gonzales v. Carhart, 

550 U.S. 124, 163-65 (2007); see also Roe v. Wade, 410 U.S. 113, 153 (1973). Moreover, 

women eligible for medication abortion must be less than ten weeks’ gestation, giving 

them many weeks to obtain an abortion.  

And as to benefits, Appellees rehash the same arguments—that medication 

abortions do not use much PPE or result in frequent hospitalization. Opp. 14-16. But 

Appellees do not deny that (1) medication abortion requires multiple in-person in-

teractions, (2) the ultrasound and physical exam may consume PPE, (3) any surgical 

follow-up will consume PPE, and (4) patients may visit the ER or be hospitalized as 

a result.4 Mot. 3-5. They simply assert that pregnant women may also visit doctors, 

consume PPE, and go to the hospital. Opp. 14-16.  

Appellees’ arguments amount to a claim that permitting medication abortion is 

a better response to COVID-19 than delaying it. But that argument is foreclosed by 

Jacobson, 197 U.S. at 35. Appellees have not shown that the minimal burdens of GA-

                                                
4 Because the ultrasound and physical exam are integral parts of the medication-

abortion process, they are different than the examples given by the Texas Medical 
Board in its non-binding, informal FAQs. Texas Medical Board (TMB) Frequently 
Asked Questions (FAQs) Regarding Non-Urgent, Elective Surgeries and Procedures Dur-
ing Texas Disaster Declaration for COVID-19 Pandemic 3, 
http://www.tmb.state.tx.us/idl/59C97062-84FA-BB86-91BF-F9221E4DEF17. 
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09 as applied to medication abortion outweigh its benefits under Casey. GA-09’s ap-

plication to medication abortion is thus a “reasonable response to a public crisis,” In 

re Abbott, 2020 WL 1685929, at *12, and not “beyond question” a violation of con-

stitutional rights. 

2. The district court erred in enjoining GA-09 as applied to certain 
gestational limits. 

a. With respect to the district court’s injunction of GA-09 as to women who are 

approaching eighteen weeks’ LMP, the district court did not find that such women 

exist, nor do Appellees point to any evidence that such women exist. This portion of 

the injunction is entirely unsupported. 

b. With respect to women approaching the twenty-two-week gestational limit in 

Texas, the district court erred in two respects. First, it relied on double- and triple-

hearsay evidence that some women decided to receive abortions in other States, and 

opinions that some unspecified women “likely” will not be able to receive an abor-

tion before the gestational limit. See App.348-49, 353, 355-56. This is not “compe-

tent” evidence of particular women in need of injunctive relief. In re Abbott, 2020 

WL 1685929 at *11-12. To the extent such women exist, they may seek as-applied 

relief. Id. at *11; see also Gonzales, 550 U.S. at 166-67.  

Second, the district court wrongly assumed that there are no circumstances in 

which a State may conclude that the lives of others (here, medical workers on the 

front lines of the COVID-19 fight) could ever trump the right of a woman to a previ-

ability elective abortion. Under the principles of Roe and Casey, if a State can protect 

unborn life that has reached viability, it surely can protect the lives of healthcare 
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workers battling a public-health emergency. Casey, 505 U.S. at 870 (plurality op.); 

see also Roe, 410 U.S. at 163-64. Appellees have not shown that this is “beyond ques-

tion,” a violation of their patients’ rights, and reversal of the district court is likely.  

C. The district court lacked jurisdiction. 

Appellees ignore Appellants’ jurisdictional arguments regarding the Governor 

and Attorney General other than to claim that the district court considered them. 

Opp. 20. But the district court’s two-sentence conclusion (App.475-76) was wrong 

for the reasons described in Appellants’ motion to stay. Mot. 17-18. Appellees have 

no substantive response.5 

III. The Remaining Stay Factors Favor Appellants. 

Like the district court’s first TRO, the district court’s new orders irreparably 

harm Appellants by hampering their efforts to combat the COVID-19 public-health 

crisis in Texas. See Mot. 19; see also In re Abbott, 2020 WL 1685929, at *2-3, *8-9. 

Appellees have not shown that they or their patients will be significantly injured by 

the stay, see Mot. 19, and the stay is in the public’s interest, as it will help protect the 

public during this unprecedented emergency, see Mot. 20. 
  

                                                
5 Appellants also continue to preserve their argument that Appellees lack third-

party standing under Supreme Court precedent. See Mot. 18-19. 
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Conclusion 

The Court should stay the district court’s preliminary injunction pending ap-

peal.  
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