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CORPORATE DISCLOSURE STATEMENT 

Plaintiffs-Appellees Preterm-Cleveland, Planned Parenthood Southwest Ohio 

Region, Planned Parenthood of Greater Ohio, Women’s Med Group Professional 

Corporation, Capital Care Network of Toledo, and Northeast Ohio Women’s Center 

do not have parent corporations. No publicly held corporation owns ten percent or 

more of Plaintiffs-Appellees’ stock. 
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INTRODUCTION  

No one doubts that the COVID-19 pandemic has created a public health crisis. 

Nor do Plaintiffs (“Providers”), who are health care providers dedicated to ensuring 

the health of people in their communities, dispute that they, like all Ohioans, have 

an important role to play in abating the crisis. Since the beginning of the pandemic, 

Providers have followed the recommendations of the CDC and all relevant medical 

organizations and have fully complied with Defendant Acton’s Order by making 

case-by-case determinations as to whether a procedure was essential under the 

Director’s Order. Nevertheless, Defendants threatened to take action against 

Providers for providing what they understood to be essential surgeries, and refused 

to supply any guidance on the Order’s application to surgical abortion. 

Rather than provide guidance to the Providers, Defendants1 come to this Court 

with unprecedented legal requests in the midst of this crisis. Without filing any 

papers in the district court or otherwise articulating their legal position during two 

telephone conferences with the district court, without seeking an opportunity to 

respond to the Providers’ motion or to put any evidence in the record, and without 

even waiting for the district court to rule on their motion for a stay, Defendants ask 

 

1 Only Defendants Yost, Acton, Rothermel, and Saferin appealed and have brought this 

motion. Plaintiffs-Appellees refer to these Defendants-Appellants as “Defendants.” 
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this Court to take the extraordinary step of assuming jurisdiction over an appeal from 

a temporary restraining order (“TRO”).  

Defendants’ requests should be rejected. This Court lacks jurisdiction to hear 

this interlocutory appeal, and Providers hereby move the Court to dismiss it. The 

district court should be allowed to consider Providers’ request for a preliminary 

injunction, along with the benefit of Defendants’ response, which will be fully 

briefed and ripe for decision by April 15 without need for a hearing, under a schedule 

agreed to by the parties. The unprecedented nature of Defendants’ request is even 

more stark here where Defendants articulated their interpretation of the Order for the 

very first time in their motion yesterday, even though Providers for weeks had sought 

guidance from Defendants regarding the application of the Director’s Order to 

surgical abortion. The district court should be permitted to adjudicate the issues in 

this case in the first instance. 

If the Court reaches Defendants’ stay motion, the Court should deny it, as 

Defendants have not shown that the district court abused its discretion in entering 

the TRO. Defendants seek to single out abortion patients for a far heavier burden 

than any other Ohioans in need of essential medical care during this time, even 

though doing so does not advance the Director Order’s stated goal of conserving 

personal protective equipment (“PPE”). To be clear, Defendants seek to mandate 

that, while Ohioans are able to obtain other “essential” procedures at this time, 
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abortion patients wait up to three months to obtain their procedures, despite the fact 

that this delay will save no PPE and instead will result in increased use of PPE.  

It is undisputed that forced pregnancy increases real health risks to the 

patients. As the American College of Obstetricians & Gynecologists (“ACOG”) and 

other experts have stated, abortion is “a time-sensitive service for which a delay of 

several weeks, or in some cases days, may increase the risks [to patients] or 

potentially make it completely inaccessible,” which makes it inappropriate for 

Defendants to characterize it as a “procedure[] that can be delayed during the 

COVID-19 pandemic.”2 

Delaying abortions for months will disserve the State’s interest by leading to 

more use of PPE and possibly hospital resources. Thus, even if the district court had 

the opportunity to weigh the benefits of the Director’s Order under Defendants’ 

newly announced interpretation against the burdens on abortion access, the burdens 

of significant delay decisively outweigh any such benefits. Finally, the balance of 

 

2 ACOG et al., Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar. 

18, 2020), https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortion 

-access-during-the-covid-19-outbreak; see also, e.g., Am. Coll. of Surgeons, COVID-19 

Guidelines for Triage of Gynecology Patients (Mar. 24, 2020), https://www.facs.org/covid-19/cli 

nical-guidance/elective-case/gynecology (listing “[p]regnancy termination (for medical indication 

or patient request)” as a “surger[y] that if significantly delayed could cause significant harm”); 

Am. Med. Ass’n, AMA Statement on Government Interference in Reproductive Health Care (Mar. 

30, 2020), https://www.ama-assn.org/press-center/ama-statements/ama-statement-government-

interference-reproductive-health-care (emphasizing that “physicians—not politicians—should be 

the ones deciding which procedures are urgent-emergent and need to be performed”). 
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equities and public interest favor preserving Ohioans’ constitutional rights and 

access to care. 

 

BACKGROUND 

A. The Director’s Order 

In March 2020, the United States and Ohio both declared a state of emergency 

related to the COVID-19 pandemic. See R.39-1, PageID#414. Citing the need to 

conserve PPE and hospital resources, Ohio Department of Health (“ODH”) Director 

Dr. Amy Acton issued an order on March 17, 2020, barring “all non-essential 

surgeries and procedures.” R.41-1, PageID#701. The Director’s Order defines a 

“non-essential surgery” as “a procedure that can be delayed without undue risk to 

the current or future health of a patient,” and lists “[e]xamples of criteria to 

consider,” including whether there is a “threat to the patient’s life if surgery or [the] 

procedure is not performed,” a “[t]hreat of permanent dysfunction of an extremity 

or organ system,” a “risk of metastasis or progression of staging,” or a “risk of 

rapidly worsening to severe symptoms (time sensitive).” Id.  

Surgical abortion meets the Director’s definition on its face: As ACOG, the 

American Board of Obstetrics & Gynecology, the Society for Maternal-Fetal 

Medicine, the American Medical Association, and the American College of 
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Surgeons have acknowledged,3 given its time-sensitive nature, abortion should not 

be characterized as a procedure that can be delayed during the pandemic “without 

undue risk to the current or future health of a patient.” R.42-1, PageID#771 (quoting 

Director’s Order). And Defendants acknowledge doctors should be “making patient-

specific decisions regarding whether a surgery is ‘essential.’” Mot. at 4. 

The Director’s Order remains in effect until the state of emergency declared 

by the Ohio governor no longer exists or ODH rescinds or modifies the order. R.41-

1, PageID#701. Experts expect the pandemic to last up to eighteen months.4  

The Director’s Order carries criminal penalties: a fine of up to $750, 

confinement in jail for up to ninety days per violation, or both. Ohio Rev. Code 

§§ 3701.352, 3701.99; see also id. §§ 2929.24, 2929.28. In addition, ODH can 

revoke Providers’ ambulatory surgical facility licenses, id. § 3702.32(D), and the 

State Medical Board can discipline physicians, id. § 4731.22(B)(12). 

B. Abortion in Ohio 

There are two main methods of abortion: medication and surgical abortion. 

R.42-1, PageID#774. For medication abortion, the patient ingests two pills: 

 

3 See sources cited, supra note 2; Ambulatory Surgery Ctr. Ass’n, COVID-19: Guidance 

for ASCs on Necessary Surgeries (last updated Mar. 19, 2020), 

https://www.ascassociation.org/asca/resourcecenter/latestnewsresourcecenter/covid-19/covid-19- 

guidance. 

4 Denise Grady, Not His First Epidemic: Dr. Anthony Fauci Sticks to the Facts, N.Y. Times 

(last updated Mar. 11, 2020), https://www.nytimes.com/2020/03/08/health/fauci-

coronavirus.html. 
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mifepristone and misoprostol. Id. Although medication abortion is safe and effective 

through eleven weeks as measured from the first day of the pregnant person’s last 

menstrual period (“LMP”), Ohio law restricts this method to the first ten weeks. 

Ohio Rev. Code § 2919.123; R.42-1, PageID##774–775. 

Surgical abortion is not what is commonly understood as “surgery;” it requires 

no incision, general anesthesia, or sterile field. R.42-1, PageID#775. Up to 

approximately fifteen weeks, clinicians use the aspiration technique, which involves 

dilating the natural opening of the cervix and emptying the uterus through suction. 

Id. This procedure typically takes five-to-ten minutes. Id. At approximately fifteen 

weeks, clinicians must dilate the cervix further and use instruments to empty the 

uterus, which is called the dilation and evacuation (“D&E”) technique. Id. Later in 

the second trimester, the clinician begins cervical dilation the day before the 

procedure itself. Id. A D&E is comparatively more complicated than aspiration, and 

it requires more time in the clinic and a larger number of staff. Id., PageID#782. As 

a result, it is more expensive and uses more PPE than earlier surgical abortions. Id. 

For some patients, medication abortion is contraindicated, such as when the 

patient has an allergy to the medications, and thus surgical abortion is the more 

appropriate method. Id., PageID##775–776. Ohio law prohibits abortions after 

twenty weeks “post-fertilization age,” which is twenty-two weeks LMP. Ohio Rev. 

Code § 2919.201; see R.42-1, PageID#777. 
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Although legal abortion is one of the safest medical procedures in the United 

States, delay increases the “risk of rapidly worsening to severe symptoms,” making 

the procedure “time sensitive.” Id., PageID##771, 777; see also ACOG, supra note 2 

(“a delay of several weeks, or in some cases days, may increase the risks”); Nat’l 

Acads. of Scis. Eng’g & Med., The Safety & Quality of Abortion Care in the United 

States 77–78 (2018) (observing that “risk of a serious complication” from abortion 

“increases with weeks’ gestation,” as does “the invasiveness of the required 

procedure and the need for deeper levels of sedation”). Complications from both 

medication and surgical abortion are exceedingly rare, and when they occur they can 

usually be managed in an outpatient clinic setting, either at the time of the abortion 

or in a follow-up visit. R.42-1, PageID##774. 

Neither method of abortion requires extensive PPE. Id., PageID#768; R.42-2, 

PageID#811; R.42-3, PageID##825–826; R.42-4, PageID#837; R.42-5, 

PageID#850. Having a two-day D&E procedure, which requires extra staff, 

necessarily entails more PPE. R.42-1, PageID#782. Further, due to the pandemic, 

when a patient is eligible for both surgical and medication abortion, patients are 

provided a medication abortion, unless surgical abortion is the more appropriate 

method.5 R.42-1, PageID#772; R.42-2, PageID#813; R.42-3, PageID#827; R.42-4, 

 

5 See U.S. Food & Drug Admin., Questions and Answers on Mifeprex (last updated Apr. 

12, 2019), https://www.fda.gov/drugs/postmarket-drug-safety-information-patients-and-providers 
/questions-and-answers-mifeprex (listing contraindications). 
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PageID#839; R.42-5, PageID#852. Medication abortion uses less PPE than surgical 

abortion, as the process of handing patients pills requires none at all. R.42-5, 

PageID#852.  

In addition, forcing delays in abortion care could expose pregnant patients to 

COVID-19, which would lead to greater harm if they are diagnosed with the virus. 

R.42-1, PageID#782. COVID-19 aside, pregnant patients remain in the healthcare 

system as long as they are pregnant and may present to hospitals for evaluation. Id., 

PageID##779–780. 

In addition to increasing medical risk, delays in access to abortion care impose 

higher financial and emotional costs to the patient. Id., PageID#778. Indeed, 

delaying an abortion will force patients to undergo a two-day procedure, which not 

only uses more PPE but also results in increased costs. Id., PageID#782. Some of 

these patients will be unable to afford the time, expense, or emotional toll of these 

later procedures and will be forced to carry to term. Id., PageID#781. And for all 

these patients, continued forced pregnancy would impose a psychological toll when 

they are already in the midst of the challenges of this pandemic. Id. 

In order to avoid these heavy burdens, some patients will attempt to travel 

across state lines to try to access abortion against the backdrop of job insecurity, 

minimal public transit availability, and limited child care assistance due to social 

distancing and shelter-in-place orders. Assuming they can overcome these hurdles, 
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these patients will likely be exposed to additional risk of contagion and having a 

procedure that will use the same if not more PPE. Id., PageID##782–783. 

During the COVID-19 pandemic, Providers are committed to doing their part 

to “flatten the curve,” protect patients and staff, and minimize the use of PPE. Id., 

PageID#768; R.42-2, PageID#811; R.42-3, PageID#826; R.42-4, PageID#837; 

R.42-5, PageID#851. In addition to providing only medication abortion whenever 

medically appropriate, Providers took numerous steps even before the Director’s 

Order to this end—for example, by reducing the number of people allowed in their 

facilities, as well as in procedure rooms; changing the flow of patients to ensure 

recommended social-distancing; and screening patients and staff for COVID-19 

symptoms. R.42-1, PageID##780–781; R.42-2, PageID#812; R.42-3, 

PageID##826–827; R.42-4, PageID##837–838; R.42-5, PageID#851.  

C. The Enforcement Threat and This Litigation 

As soon as they received the Director’s Order, Providers implemented policies 

and began to comply, providing surgical abortions when, in the physician’s case-by-

case determination, the procedure was “essential” under the terms of the Director’s 

Order. Nevertheless, on March 20 and 21, 2020, Attorney General Yost sent letters 

to three of the Providers ordering the clinics “to immediately stop performing non-

essential and elective surgical abortions” or ODH would “take all appropriate 

measures.” R.42-1, PageID#807; R.42-2, PageID#820; R.42-4, PageID #845.  
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On March 26 and 27, ODH sent six inspectors to the three Providers to 

investigate those clinics’ compliance with the Director’s Order. R.42-1, 

PageID#772; R.42-2, PageID##813–814; R.42-4, PageID##839–840. In a break 

with regular procedure, the inspectors left without telling the facilities whether they 

had found violations of the Director’s Order. R.42-1, PageID#773; R.42-2, 

PageID#814; R.42-4, PageID#840.  

The day those inspections began, March 26, the Attorney General again 

threatened “quick enforcement action” against clinics that continue to provide 

surgical abortion. R.42-1, PageID#809. ODH Director Acton said that ODH had 

“listened to the AG” and began to investigate “violations [of the Order] across the 

state,” including at abortion clinics.6 At that same press conference on March 26, 

Governor DeWine identified only life-saving abortions as falling within the Order.  

Without any guidance from the ODH and in light of the statements of the 

Director, Governor, and Attorney General and the actions of ODH, Providers and 

their physicians credibly feared being immediately shut down and prosecuted. R.42-

1, PageID#781; R.42-2, PageID#815; R.42-3, PageID#828; R.42-4, PageID#840; 

R.42-5, PageID#853.  

 

6 Gov. DeWine Coronavirus Update March 26, 2020, available at 

https://www.ideastream.org/gov-mike-dewine-coronavirus-update-march-26-2020.  
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To protect their patients’ access to care, Providers brought this lawsuit. The 

district court held two telephone conferences on Providers’ motion for TRO; 

Defendants participated in both. R.43, PageID#864. During the conferences, the 

district court pressed Defendants on the meaning of the Director’s Order as applied 

to surgical abortion, which Defendants declined to provide. As a result, the district 

court found that Attorney General “Yost’s statements and order in [the cease-and-

desist] letters, without more guidance” from Defendants, indicated “surgical 

abortions are non-essential surgeries and thus are subject to the Director’s Order.” 

Id., PageID#867. Specifically, the court found that Providers were likely to prevail 

on the merits because enforcement of the Director’s Order as applied to surgical 

abortion procedures “creates a substantial obstacle in the path of patients seeking 

pre-viability abortions, thus creating an undue burden on abortion access,” and 

entered a TRO on March 30. Id. Far from striking down the Director’s Order on its 

face or providing other facial relief, the TRO instructs Providers’ physicians, like all 

other providers in Ohio, to comply with the Director’s Order by making case-by-

case, patient-specific assessments of whether the procedure is essential. R.43, 

PageID##868–869. 

The TRO expires on April 13, 2020. Id., PageID#869. The district court held 

a status conference on April 2, during which the parties agreed no hearing was 

necessary and that Defendants will file their opposition to Providers’ motion for 
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preliminary injunction on April 8, and Providers will file their reply brief on April 

15. The parties agreed the district court should extend the TRO under Federal Rule 

of Civil Procedure 65(b)(2) in order to give the district court time to rule on the 

preliminary-injunction motion soon after April 15. 

This appeal and this motion followed. 

In their motion, Defendants for the first time announce their view that the 

Director’s Order “means that doctors must delay surgical abortions that can be 

delayed without jeopardizing the patient’s ability to secure a pre-viability abortion,” 

but that Providers “remain free to perform surgical abortions necessary for a 

mother’s health or life.” Mot. at 4. While Defendants provide no guidance as to what 

would “jeopardize the patient’s ability to secure a pre-viability abortion,” Providers 

assume that Defendants would, at a minimum, allow them to perform a surgical 

abortion for a patient who is just shy of the legal limit in Ohio (twenty-two weeks 

LMP), but perhaps in no other circumstance unless an earlier abortion is needed to 

save the patient’s life or health. In other words, Defendants appear to insist that 

virtually every surgical abortion in Ohio during the COVID-19 pandemic must occur 

near twenty-two weeks LMP. 

Subsequent to Defendants’ filing of their motion for stay in this Court, the 

district court denied the stay request that was pending below. R.52, PageID#1024. 

The district court indicated it had reviewed Defendants’ stay motion and was 
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“compelled to note that . . . Plaintiffs sought to address the lack of clarification by 

Defendants as to what procedures Plaintiffs could legally perform, [and] [d]uring the 

two telephonic conferences . . . Defendants informed the Court that they would offer 

no such clarification.” Id., PageID#1021. Given the lack of guidance from 

Defendants, the Court observed that its TRO “clarifies when surgical abortions are 

essential: when they are necessary because of medical reasons (which implicate 

‘undue risk to the current or future health of the patient’) or because of the timing 

vis-à-vis previability (which the State concedes to be valid).” Id., PageID#1022.  

STANDARD OF REVIEW  

“Before a federal court takes up a case’s merits, it must assure itself of its 

jurisdiction over the case’s subject matter.” Miller v. Bruenger, 949 F.3d 986, 990 

(6th Cir. 2020). The Court lacks jurisdiction over this appeal, and thus should 

dismiss it. 

Should the Court find jurisdiction, this Court should also deny Defendants’ 

motion for a stay pending appeal. “[A] stay is not a matter of right,” and the “party 

requesting a stay bears the burden of showing” it is entitled to a stay. Ohio State 

Conference of N.A.A.C.P. v. Husted, 769 F.3d 385, 387 (6th Cir. 2014) (quoting 

Nken v. Holder, 556 U.S. 418, 433–34 (2009)). The Court weighs four factors: 

(1) whether there is “a strong showing” that the moving party is likely to succeed on 

appeal; (2) the likelihood of irreparable injury to the moving party absent a stay; 
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(3) whether the nonmoving party will be substantially harmed by a stay; and 

(4) whether granting the stay will serve the public interest. Nken, 556 U.S. at 425–

26, 434; Russell v. Lundergan-Grimes, 769 F.3d 919, 919–920 (6th Cir. 2014).  

Defendants do not come close to showing this Court has jurisdiction of this 

appeal or that it is entitled to a stay.7 

ARGUMENT 

I. The Court Lacks Jurisdiction to Hear This Interlocutory Appeal of a TRO. 

Defendants must demonstrate that this Court has jurisdiction to hear its 

appeal. Ohio Nat’l Life Ins. Co. v. United States, 922 F.2d 320, 324 (6th Cir. 1990). 

Courts of appeals have jurisdiction over appeals from interlocutory injunctions, but 

not TROs. 28 U.S.C. § 1292(a)(1). Accordingly, “this court generally lacks 

jurisdiction to hear an appeal of the district court’s decision to grant or deny a TRO.” 

Ne. Ohio Coal. for the Homeless v. Blackwell, 467 F.3d 999, 1005 (6th Cir. 2006); 

see also Ohio Republican Party v. Brunner, 543 F.3d 357, 360 (6th Cir. 2008). “The 

rationale for this rule is that TROs are of short duration and usually terminate with 

a prompt ruling on a preliminary injunction, from which the losing party has an 

immediate right of appeal.” Blackwell, 467 F.3d at 1005. 

 

7 Further seeking to upend regular judicial order, Defendants filed their “Merits Brief” with 

their motion to stay. Providers respectfully request a separate opportunity to submit a brief on the 

merits if this Court finds it has jurisdiction over this appeal.  
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This Court has recognized a narrow exception for TROs that have “the 

practical effect of an injunction and further[] the statutory purpose” behind 

permitting appeals of injunctions, Blackwell, 467 F.3d at 1005—most often orders 

of excess duration, see Nat’l City Bank v. Battisti, 581 F.2d 565, 568 (6th Cir. 1977), 

or those issued after an adversarial hearing, see Leslie v. Penn Cent. R. Co., 410 F.2d 

750, 751–52 (6th Cir. 1969). In addition, the Court has allowed appeals of TROs 

that have “threatened to inflict irretrievable harms before the TRO expired”—such 

as when the TRO “do[es] not preserve the status quo but rather act[s] as a mandatory 

injunction requiring affirmative action.” Blackwell, 467 F.3d at 1006. 

Defendants do not dispute the TRO is of limited duration, was not issued after 

an adversarial hearing, and does not operate as a mandatory injunction. Nor could 

they dispute that the district court has indicated it will make a prompt ruling on 

Providers’ motion for preliminary injunction after full briefing from the parties. 

Rather, Defendants maintain that jurisdiction lies because the district court’s TRO 

“threaten[s] to inflict irretrievable harms” because clinicians will use some PPE in 

the next two weeks. Mot. at 16–17. But this sort of harm does not rise to the level of 

“irretrievable harm,” which this Court finds only “in limited cases, namely when a 

TRO effectively operates as a litigation-altering and litigation-ending injunction 

because it gives the parties no ‘meaningful appellate options’ about a significant 

issue of law given the imminence of an irreversible event—say an execution, see, 
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e.g., Workman v. Bredesen, 486 F.3d 896, 904 (6th Cir. 2007), or as [in] an election.” 

Ohio Republican Party v. Brunner, 544 F.3d 711, 715 (6th Cir. 2008) (en banc), 

order vacated on other grounds, 555 U.S. 5 (2008). Such was the case in Blackwell, 

where plaintiffs obtained via a TRO permanent changes to voting provisions during 

an election. See 467 F.3d at 1005.  

Here, by contrast, there is no “irreversible event” such as a litigation-ending 

or -altering TRO. And Defendants cite no evidence to the contrary. Indeed, 

Defendants’ hyperbolic statements about the impact of the TRO ignore the fact that 

PPE use would be greater under Defendants’ interpretation of the Director’s Order, 

including for patients who are forced to undergo two-day procedures. Without a stay, 

Defendants will have an opportunity to obtain review of the district court’s 

preliminary-injunction ruling in a few short weeks.  

II. Defendants Have Not Made Any Showing that They Are Entitled to a Stay. 

To prevail on their stay motion, Defendants must show a likelihood that the 

district court abused its discretion in entering a TRO. Mich. State A. Philip Randolph 

Inst. v. Johnson, 833 F.3d 656, 662 (6th Cir. 2016). This Court will reverse the grant 

of a reviewable TRO under the abuse-of-discretion standard, “only if the district 

court relied upon clearly erroneous findings of fact, improperly applied the 

governing law, or used an erroneous legal standard.” S. Glazer’s Distribs. of Ohio, 
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LLC v. Great Lakes Brewing Co., 860 F.3d 844, 849 (6th Cir. 2017); Blackwell, 467 

F.3d at 1009. Defendants have failed to make that strong showing.8  

Defendants argue the district court erred in applying the relevant precedent to 

their construction of the Director’s Order, but Defendants never filed a brief in the 

district court or articulated this construction to the district court. Even if the district 

court had the opportunity to analyze the Director’s Order as Defendants now 

interpret it, a stay is inappropriate, because the Director’s Order, as Defendants now 

articulate it, is likely just as unconstitutional. That is because the burdens of 

Defendants’ interpretation of the Director’s Order on patients’ access to abortion 

significantly outweigh any of its possible benefits. See Planned Parenthood of Se. 

Penn. v. Casey, 505 U.S. 833, 877 (1992); Whole Woman’s Health v. Hellerstedt, 

136 S. Ct. 2292, 2309–10 (2016).9 

The burdens the Order would impose on abortion access are extreme, 

unprecedented, and undisputed. The Director’s Order, as Defendants now seem to 

construe it, forces patients to carry unintended pregnancies they have decided to 

terminate for as long as three additional months: from ten weeks of pregnancy (when 

 

8 Defendants argue that Providers must make a “clear showing” that the Director’s Order 

violates the Constitution. Mot. at 17. That is an incorrect articulation of the standard, which 

requires only a showing of likelihood of success. See Mazurek v. Armstrong, 520 U.S. 968, 975–

76 (1997); Mich. Bell Tel. Co. v. Engler, 257 F.3d 587, 592 (6th Cir. 2001). 

9 Providers do not dispute that under the Director’s Order, patients must receive a 

medication abortion if they are medically eligible.  
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medication abortion is no longer available under Ohio law) to nearly twenty-two 

weeks (when abortion is outlawed in Ohio). Defendants characterize this lengthy 

delay as a “relatively minor” “inconvenience” but in fact, the undisputed and 

uncontroverted medical evidence shows even shorter delays increase the risks and 

costs of an abortion. It is the difference between a five-to-ten minute aspiration-only 

procedure and a technically more complicated two-day procedure, requiring greater 

cervical dilation and instruments, and more PPE. 

Defendants contend these harms are “reasonable” because the Director’s 

Order will help preserve PPE.10 Yet, the Director’s Order, as interpreted to apply to 

surgical abortion, will not serve that interest. In fact, by delaying patients from 

comparatively simpler (and safer) one-day procedures to two-day procedures the 

Director’s Order will at least double the PPE needed for abortion care.11 So 

interpreted, the Director’s Order lacks common sense, and certainly cannot outweigh 

the heavy burdens delay imposes on patients. Nor does this take into account the 

 

10 The Director’s Order provides a second purpose of preserving “critical hospital capacity 

and resources within Ohio.” Defendants do not argue (nor could they) that the Order, as applied to 

surgical abortion—a safe outpatient procedure that very rarely requires hospital-based care—will 

have any effect on hospital capacity and resources. See Mot. at 4 (stating the Order “will help 

preserve PPEs to the maximum extent possible for use in combating COVID-19”); id. at 10 (stating 

the Order’s benefit is “conserving PPEs for use in preventing the spread of a pandemic”). Nearly 

all abortions in Ohio are provided in outpatient facilities, such as Providers’ health centers, not 

hospitals. 

11 In actuality, it is three visits, because Ohio requires abortion patients receive certain 

state-mandated information, including an ultrasound to detect for fetal heart tones, at least twenty-

hours before the procedure. See Ohio Rev. Code §§ 2317.56, 2919.192. 
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greater PPE that may be needed to treat patients who are forced to continue their 

pregnancy and who may need evaluation in the hospital, or for patients who will 

travel out of state rather than endure months-long delay, exposing themselves and 

others to infection risks, while ultimately obtaining procedures that use the same 

amount of PPE.12 Thus, the State’s interests are not even served by the Director’s 

Order.  

Defendants contend that states may “require patients to undertake steps that 

may delay their obtaining abortion,” citing to Casey, which upheld a 24-hour delay 

requirement. The Supreme Court upheld that delay, even though it was a “close[] 

question” and the record evidence of the effects on people seeking abortion was 

“troubling,” but in doing so it noted that “we cannot say that the waiting period 

imposes a real health risk.” 505 U.S. at 886.13 Defendants cite no other cases to 

support their forced delay of many months, even in the face of the undisputed 

evidence of subjecting Ohio patients to “real” health risks.14 In fact, the Supreme 

Court has held that three-week wait times for an abortion appointment would impose 

 

12 Defendants wrongly contend the district court erred by shifting the burden of proof onto 

Defendants. The district court observed Plaintiffs’ evidence was uncontroverted “at this point” and 

thus had shown the Director’s Order’s application on surgical abortion had no beneficial effect on 

PPE. R.43, PageID#868.  

13 Furthermore, Casey found that the burden imposed by the 24-hour mandatory waiting 

period was outweighed by the state interests in potential life given that it was “calculated to inform 

the woman’s free choice, not hinder it.” 505 U.S. at 877. Here, the Director’s Order does not serve 

a valid state interest.   

14 Defendants cite to In re Abbott, No. 20-50264, but the Fifth Circuit in that case merely 

entered an administrative stay with no opinion or analysis of the merits. 
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a burden on people seeking access to abortion. 136 S. Ct. at 2318; see also id. at 

2313 (acknowledging the longer wait times for an abortion is a burden on patients). 

Defendants contend, without any real analysis, that states are given “wide 

latitude” in public health emergencies. Mot. at 21. But the authorities they cite do 

not come near authorizing the extreme burdens the Director’s Order imposes on 

Ohioans. Even if, arguendo, the standard from Jacobson v. Commonwealth of 

Massachusetts, 197 U.S. 11 (1905), which allowed compulsory smallpox 

vaccinations, applies here, Jacobson supports the TRO. The Court emphasized in 

that case that if a state’s action “purporting to have been enacted to protect the public 

health . . . has no real or substantial relation to those objects, or is, beyond all 

question, a plain, palpable invasion of rights secured by the fundamental law, it is 

the duty of the courts to so adjudge, and thereby give effect to the Constitution.” 197 

U.S. at 31. Like Casey, Jacobson directs courts to assess the fit between the state’s 

asserted ends and its chosen means. For all the reasons discussed above, the 

Director’s Order does not have a “real or substantial relation” to the stated goal of 

conserving PPE and hospital capacity and preventing the spread of COVID-19. See 

Jacobson, 197 U.S. at 31. Accordingly, Jacobson does not help Defendants. 

Finally, Defendants also fault the district court for not sufficiently tailoring 

the TRO. Defendants ignore the fact that the TRO is already narrowly crafted to 

reach only unconstitutional applications of the Order. It requires case-by-case 
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assessments by physicians to “determine if a surgical abortion procedure can be 

safely postponed.” R.43, PageID#868; see R.42, PageID#747. Indeed, in its stay 

denial order, the district court emphasized that “Plaintiffs may not perform surgical 

abortions if they can induce the same abortion medicinally.” R.52, PageID#1023. 

III. Defendants Have Not Shown They Would Suffer Irreparable Injury in 

the Absence of a Stay.  

Notwithstanding their hyperbole, see Mot. at 23–24, Defendants have failed 

to demonstrate that they would suffer irreparable injury absent a stay. As discussed 

above, permitting Providers to continue to offer essential, time-sensitive abortion 

care while the district court decides the preliminary injunction would not 

meaningfully deplete the availability of PPE. To the contrary, the Director’s Order 

would require greater PPE use. 

Defendants also argue that the TRO must be stayed because it prevents the 

State from “carrying out a lawful order.” Mot. at 23. But, the Director’s Order is 

unconstitutional as applied to certain surgical abortions, and thus there can be no 

harm from enjoining it. See Deja Vu of Nashville, Inc. v. Metro. Gov’t of Nashville 

& Davidson Cnty., 274 F.3d 377, 400 (6th Cir. 2001). 

IV. The Remaining Factors Favor Denial of the Stay. 

The balance of equities and public interest also weigh heavily toward denying 

the stay, which if granted, would mean, at a mimium, forced weeks- or months-long 

pregnancies for patients who want an abortion. A stay would thus cause irreparable 
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injury to pregnant Ohioans by infringing their constitutional rights and subjecting 

them to health risks from delayed abortion, out-of-state travel, and/or being forced 

to carry a pregnancy to term. See, e.g., Martin-Marietta Corp. v. Bendix Corp., 690 

F.2d 558, 568 (6th Cir. 1982); Deja Vu of Nashville, 274 F.3d at 400. 

CONCLUSION  

For these reasons, this Court should dismiss this appeal for lack of 

jurisdiction. If the Court assumes jurisdiction, it should deny Defendants’ motion for 

an administrative stay and a stay pending appeal, and issue a merits briefing 

schedule. 
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