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INTRODUCTION 
 
 The “law need not . . . elevate the[] status” of abortion providers “above other 

physicians in the medical community.”  Gonzales v. Carhart, 550 U.S. 124, 163 

(2007).  But the preliminary injunction does just that. It exempts abortion providers 

from a neutral and generally applicable public-health order that all others must 

follow, and in doing so it significantly hinders the State’s ability to effectively 

respond to a public-health emergency.  In the five days the injunction has been in 

effect, Tennessee has seen 1,677 new confirmed cases of COVID-19 and 28 

additional deaths.1  Because every day counts during this rapidly evolving crisis, this 

Court should stay the injunction immediately to prevent further irreparable harm to 

the State and the public interest.  

ARGUMENT 
 
I. The District Court Abused Its Discretion by Creating an Abortion-

Specific Exception to the Jacobson Standard. 
 
 There is no dispute that the district court disregarded Jacobson v. 

Massachusetts, 197 U.S. 11 (1905), in its preliminary-injunction order.  It attempted 

to remedy this error two days ago when it denied the State’s motion for a stay 

pending appeal.  See Order Denying Stay, R.252, PageID#6268-69.  But even then, 

 
1 Tenn. Dep’t of Health, Coronavirus Disease (COVID-19), https://www.tn.gov/
health/cedep/ncov.html. 

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 5



2 
 

the district court applied Jacobson in name only.  Id.2  The district court’s failure to 

meaningfully apply the correct legal standard was a clear abuse of discretion, see 

Miller v. Caudill, 936 F.3d 442, 453 (6th Cir. 2019), and Plaintiffs’ arguments to the 

contrary are unavailing. 

A. Jacobson affords the State additional deference. 
 

Plaintiffs apparently agree that Jacobson governs this case, but they wrongly 

argue (at pp.17-19) that it does not change the required analysis.  That argument 

ignores the federalism and separation-of-powers principles underlying Jacobson and 

their heightened importance during a public-health emergency.  The framework the 

Supreme Court adopted in Jacobson followed from its concern that the judiciary 

should not lightly interfere with a State’s judgment about what measures are “likely 

to be the most effective for the protection of the public against disease.”  197 U.S. 

at 30.  To ensure that the judiciary does not usurp the authority of a State’s elected 

officials to make those sensitive policy choices, interference is appropriate only 

when  a measure “has no real or substantial relation” to public health “or is, beyond 

all question, a plain, palpable invasion of rights secured by the fundamental law.”  

Id. at 31.  This standard requires substantial deference to the State and imposes a 

heavier-than-usual burden to establish a constitutional violation.   

 
2 The district court claimed that its earlier order had “considered Jacobson and its 
limitations on judicial intervention without finding it necessary to reference this case 
by name.”  Order Denying Stay, R.252, PageID#6268.   
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B. Temporary delay is not “beyond all question” a complete ban on 
pre-viability abortions or an undue burden. 

 
EO-25 is not a complete ban on pre-viability abortions because it does not 

apply to medication abortions or surgical abortions that are medically necessary, and 

it delays other surgical abortions by only three weeks.  See In re Rutledge, --- F.3d -

--, No. 20-179, 2020 WL 1933122, at *6 (8th Cir. Apr. 22, 2020) (concluding that 

Arkansas health directive was not a ban for similar reasons).  Plaintiffs assert (at 

pp.14-15) that “EO-25 is a complete ban for any pregnant person who was 16 weeks 

and 6 days pregnant or beyond when EO-25 was issued,” but the possibility that a 

three-week delay might make abortion practically unavailable in some extreme 

situations does not render EO-25 a ban.  There is also no evidence that this extreme 

situation has arisen.  The only evidence about EO-25’s actual effect is that delay was 

required for about a dozen women who were “past 11 weeks LMP and thus unable 

to obtain medication abortions,” but there is no evidence that those women were past 

17 weeks.  Terrell Decl., R.232-6, PageID#5915 ¶38; see also Rovetti Decl., R.232-

7, PageID#5924 ¶7.   

Nor does EO-25 “beyond all question” impose an undue burden on abortion 

rights.  Plaintiffs allege four general categories of purported burdens: (1) delay; (2) 

costs; (3) increased travel; and (4) health risks.  But these burdens do not create a 

substantial obstacle for women seeking pre-viability abortions, and they do not 

“‘beyond all question’ substantially outweigh the benefits [of EO-25] to the State,” 
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particularly for a “large fraction of women seeking [elective and non-urgent] 

surgical abortions” in Tennessee.  In re Rutledge, 2020 WL 1933122, at *7.   

The first three categories were all at issue in Planned Parenthood of 

Southeastern Pennsylvania v. Casey, 505 U.S. 833, 886-87 (1992) (plurality 

opinion), and Cincinnati Women’s Services, Inc. v. Taft, 468 F.3d 361, 372 (6th Cir. 

2006), which concluded that waiting-period laws necessitating additional travel, 

expenses, and delays of potentially weeks did not unduly burden abortion rights.  

Plaintiffs contend (at p.14) that EO-25 will “create a backlog” that will “compound[] 

the delay and harm,” but they acknowledge that providers can manage that backlog 

by delaying procedures “at earlier gestational ages” so that patients at later 

gestational ages “can be treated first.”  PI Memo, R. 232, PageID#5763.   

The purported health risks Plaintiffs identify do not constitute an undue 

burden either.  Plaintiffs maintain (at p.5) that, even with any increased health risks 

that accompany delay, “abortion is extremely safe throughout pregnancy.”  And if 

delaying an abortion would in fact pose serious health risks for a particular patient, 

delay would not be required. 

Plaintiffs claim (at p.21) that EO-25 imposes “particular harms” on “three 

groups of patients.”  But “[w]hether a burden falls on a particular group is a distinct 

inquiry from whether it is a substantial obstacle even as to the women in that group.”  

Casey, 505 U.S. at 887 (plurality opinion).  Here, even the “particular harms” 
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Plaintiffs have identified are not “beyond all question” constitutionally 

impermissible undue burdens.  Regarding the first group, there is no evidence that 

women who will be past Tennessee’s legal limit for abortion when EO-25 expires 

have sought to obtain abortions.  The second and third groups consist of women who 

may lose their ability to obtain their preferred method of abortion, but it is well 

settled that limiting the methods of abortion is not an undue burden when other safe 

abortion methods remain available.  See Gonzales, 550 U.S. at 164 (noting that 

“[a]lternatives are available to the prohibited procedure”).3  And to the extent those 

women may be unable to obtain an abortion at their preferred clinic, because not all 

providers perform abortions after 15 weeks, that burden is neither undue nor 

attributable to the State.  

Determining whether any burden caused by EO-25 is undue also requires 

consideration of EO-25’s benefits.  See Whole Woman’s Health v. Hellerstedt, 136 

S. Ct. 2292, 2309 (2016).  As discussed below, those benefits are substantial, and 

they are of critical importance to the public interest.  Especially when weighed 

 
3 Plaintiffs rely on Women’s Medical Professional Corp. v. Voinovich, 130 F.3d 187 
(6th Cir. 1997), but that case involved a statutory ban on “the most common method 
of abortion in the second trimester,” see id. at 201, which is easily distinguishable 
from a three-week delay that, at most, may require some women to use other 
common abortion procedures. 
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against those benefits, Plaintiffs’ purported burdens are not “beyond all question” 

constitutionally impermissible.4 

Even if EO-25 “beyond all question” creates an undue burden for some 

women in these groups, an injunction prohibiting enforcement against all surgical 

abortions still would not be warranted.  Plaintiffs failed to present any evidence as 

to the “number of women who would be unduly burdened by” EO-25 or whether 

“they constitute a ‘large fraction’ of women seeking [non-urgent] abortions in 

[Tennessee].”  In re Rutledge, 2020 WL 1933122, at *21.  Nor did the district court 

make any findings in that regard.  Should any individual applications of EO-25 to 

surgical abortions present an undue burden, an as-applied challenge is the 

appropriate means of obtaining relief. 

C. EO-25 bears a real and substantial relation to protection of the 
public health. 

 
Plaintiffs acknowledge (at p.19) that the State’s exercise of its power to 

protect the public health need only be “reasonable,” but they nevertheless maintain 

that the district court was entitled to second-guess the State’s policy judgments.  

Those two propositions are irreconcilable.  Jacobson’s “real or substantial relation” 

 
4 Plaintiffs observe (at p.16) that the undue-burden finding in Whole Woman’s 
Health was based in part on longer waiting times, but it was also based on numerous 
additional burdens and “the virtual absence of any health benefit.”  136 S. Ct. at 
2313.  The substantial public health benefits conferred by EO-25 readily distinguish 
this case. 
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standard is a deferential one that ensures that the State’s actions are not “arbitrary” 

or “unreasonable.”  197 U.S. at 28, 31.  It does not require the State to prove the 

effectiveness of its emergency measure with exacting certainty.  EO-25 easily 

satisfies that deferential standard.  Following the advice of numerous national health 

organizations, the measure postpones elective and non-urgent surgical and invasive 

procedures because those procedures use PPE needed to care for COVID-19 patients 

and require close personal contact that could spread COVID-19.   

The district court concluded otherwise only by transforming Jacobson’s 

deferential standard into an impossibly demanding one.  It based its determination 

that EO-25 is not substantially related to protecting public health on “evidence” 

supposedly showing “that enforcement of EO-25 would result in increased patient 

interaction and greater risk of infection and spreading of COVID-19” and that no 

“appreciable amount of PPE would actually be preserved.”  Order Denying Stay, 

R.252, PageID#6268.  But that approach contravened Jacobson in at least two ways.  

 First, Jacobson does not “require that courts take a piecemeal approach and 

scrutinize individual surgical procedures or otherwise create an exception for 

particular providers.”  In re Rutledge, 2020 WL 1933122, at *6.  To the contrary, 

Jacobson recognized that allowing individual exemptions from generally applicable 

health regulations “would practically strip [the State] of its function to care for the 

public health and the public safety when endangered by epidemics of disease.”  197 

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 11



8 
 

U.S. at 37.  That is certainly true here, as in Jacobson, where the effectiveness of a 

public-health measure depends on the degree of public participation.  If everyone 

who uses only a little PPE is entitled to an exemption from EO-25, then those small 

supplies can never be aggregated to achieve the order’s objectives.   

 Second, the district court’s approach conflicts with Jacobson’s instruction that 

courts are not to determine which measure is “likely to be the most effective for the 

protection of the public against disease.”  197 U.S. at 30.  The district court made 

precisely that determination.  It concluded that allowing surgical abortions would 

better serve the State’s public-health goals than postponing them.  Even if the 

evidence in this case permitted that judgment, it was not one for the district court to 

make.5   

 But the evidence does not permit that judgment.  The evidence instead 

establishes that surgical abortions use PPE that the CDC recommends be preserved 

for COVID-19, including non-sterile gloves, plastic face shields, and gowns.  See 

Terrell Decl., R.232-6, PageID#5913 ¶30; Rovetti Decl., R.232-7, PageID#5927 

 
5 Plaintiffs contend (at p.20) that Whole Woman’s Health requires courts to closely 
scrutinize factual findings, including those implicating medical uncertainty, but that 
position cannot be squared with Jacobson.  Jacobson involved “opposing theories” 
regarding the effectiveness of vaccination, but the Court held that it was “for the 
legislative department,” not the judiciary, to determine which method “was likely to 
be the most effective for the protection of the public against disease.”  197 U.S. at 
30.   
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¶24; CDC PPE Guidelines, R.240-13, PageID#6083.  It also establishes that surgical 

abortions require close personal contact between patients and providers that could 

spread the virus.  See, e.g., Looney Decl., R.232-5, PageID#5877 ¶14.  The district 

court’s finding that EO-25 does not further its stated goals was thus clearly 

erroneous.   

The screening and social distancing measures Plaintiffs have purportedly 

implemented in their clinics do not eliminate the risk of COVID-19 transmission.  

COVID-19 is highly contagious and can spread asymptomatically.  That is why the 

CDC recommends that providers postpone “elective and non-urgent” procedures 

rather than merely increase safety measures.6  And since the whole point of EO-25 

is to reduce COVID-19 transmission and increase supplies of PPE now, the 

possibility that postponement of procedures might lead to increased social 

interaction and PPE use later provided no reason to deem EO-25 unreasonable either.  

See In re Abbott, --- F.3d ---, No. 20-50296, 2020 WL 1911216, at *12 (5th Cir. Apr. 

20, 2020) (noting that “the entire point of a mitigation measure” like this is that 

“delaying procedures now may prevent short-term exhaustion of critical medical 

resources”). 

 
6 CDC, For Healthcare Professionals, https://www.cdc.gov/coronavirus/2019-
ncov/hcp/index.html.   
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II. The District Court Abused Its Discretion by Miscalculating and 
Improperly Weighing the Relevant Harms. 

 
 The district court’s failure to meaningfully apply Jacobson caused it to 

miscalculate and improperly weigh the relevant harms.  The district court’s 

erroneous conclusion that Plaintiffs had established a violation of their abortion 

rights led it to overvalue Plaintiffs’ alleged harms.  And its erroneous finding that 

applying EO-25 to surgical abortions does not appreciably further the State’s 

objectives led it to completely discount the significant harms to the State and the 

public interest.   

 Plaintiffs contend (at p.20) that “their patients would be substantially harmed 

if EO-25 were reinstated even temporarily” during this appeal, but their alleged 

harms are not constitutional injuries.  Most of these harms, moreover, including 

“losing [the] right to an abortion altogether,” (p.20) are “speculative and 

unsubstantiated” rather than “actual and imminent” and do not justify relief.  Abney 

v. Amgen, Inc., 443 F.3d 540, 552 (6th Cir. 2006). 

 The harms to the State and the public interest, on the other hand, are concrete 

and significant.  Plaintiffs do not dispute that, in the time between the district court’s 

injunction and expiration of EO-25, at least 100 surgical abortions will take place.  

Performing these elective and non-urgent procedures will reduce the supply of PPE 

and increase the risk of COVID-19 transmission, undermining the State’s ability to 

effectively respond to the COVID-19 crisis.  These harms cannot “be put back in the 
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bottle.”  In re Rutledge, 2020 WL 1933122, at *3 (quoting In re Abbott, 954 F.3d 

772 (5th Cir. 2020)).    

III. The Injunction Should Be Stayed in Its Entirety. 
 
 Plaintiffs ask this Court (at p.21) to grant a stay “only insofar as necessary to 

narrow the scope of the injunction” to three particular groups.  This Court should 

decline that invitation.  The State agrees that this Court should at least find the 

injunction overbroad, since Plaintiffs have not shown that every application of EO-

25 that was enjoined “beyond all question” imposes an undue burden.7  But the 

proper remedy then would be to stay the injunction in its entirety until this Court 

rules on the merits, and remand to the district court to make any factual findings 

necessary to support narrower relief.   Cf. In re Rutledge, 2020 WL 1933122, at *8-

9 (requiring dissolution of TRO when district court had made no factual findings 

regarding specific categories of women harmed). 

  

 
7 The breadth of the injunction in this case easily distinguishes it from the TROs 
cited by Plaintiffs at pp. 11-12, including the Ohio TRO that this Court concluded it 
lacked jurisdiction to review.  See, e.g., Pre-Term Cleveland v. Att’y Gen. of Ohio, 
No. 20-3365, 2020 WL 1673310, *2 (6th Cir. Apr. 6, 2020) (TRO allowed for “case-
by-case” determinations and did not permit “blanket on-demand provision of 
elective abortions” (internal quotation marks omitted)).  And all three TROs that 
have been reviewed on the merits by appellate courts were deemed clear abuses of 
discretion.  See In re Rutledge, 2020 WL 1933122, at *8; In re Abbott, 2020 WL 
1911216, at *18 (leaving narrowed TRO intact only as to patients who would be past 
legal limit for abortion); In re Abbott, 954 F.3d 772. 

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 15



12 
 

Respectfully submitted, 
 

       HERBERT H. SLATERY III 
       Attorney General and Reporter 
        

ANDRÉE S. BLUMSTEIN 
       Solicitor General 
 
       /s/ Sarah K. Campbell    
       SARAH K. CAMPBELL  

Associate Solicitor General  
       BRANDON SMITH 

Assistant Solicitor General 
STEVEN A. HART 

          Special Counsel 
ALEXANDER S. RIEGER 
MATTHEW D. CLOUTIER 

             Assistant Attorneys General 

 
P.O. Box 20207 

       Nashville, TN 37202 
 (615) 532-6026 
 Sarah.Campbell@ag.tn.gov 

 
 Counsel for Defendants-Appellants 
 

April 23, 2020
 

 
 
 
 
 
 
 
 
 
 

 

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 16



 
 

CERTIFICATE OF COMPLIANCE 
 
 I hereby certify that this filing complies with the type-volume limitation of 

Fed. R. App. P. 27(d)(2)(A) and 32(a)(7)(B) because it contains 2,594 words, 

excluding the parts enumerated by Fed. R. App. P. 32(f). 

 This filing also complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because it has 

been prepared in proportionally spaced typeface using Microsoft Word for Office 

365 in Times New Roman 14-point font. 

 
       /s/ Sarah K. Campbell   
       SARAH K. CAMPBELL 

Associate Solicitor General 
 
April 23, 2020  

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 17



 
 

CERTIFICATE OF SERVICE 
  

I, Sarah K. Campbell, counsel for Defendants-Appellants and a member of the 

Bar of this Court, certify that, on April 23, 2020, a copy of the Reply Brief in Support 

of Emergency Motion for Stay Pending Appeal was filed electronically through the 

appellate CM/ECF system with the Clerk of the Court.  I further certify that all 

parties required to be served have been served. 

       /s/ Sarah K. Campbell    
       SARAH K. CAMPBELL 

Associate Solicitor General  
 

  
 

 

 

      Case: 20-5408     Document: 31     Filed: 04/23/2020     Page: 18


	I. The District Court Abused Its Discretion by Creating an Abortion-Specific Exception to the Jacobson Standard.
	A. Jacobson affords the State additional deference.
	B. Temporary delay is not “beyond all question” a complete ban on pre-viability abortions or an undue burden.
	C. EO-25 bears a real and substantial relation to protection of the public health.

	II. The District Court Abused Its Discretion by Miscalculating and Improperly Weighing the Relevant Harms.
	III. The Injunction Should Be Stayed in Its Entirety.

