
 
 

 
 
 
 
 
 
 
 
 
 
 

HERBERT H .  SLATERY I I I  
ATTORNEY GENERAL AND REPORTER 

  P.O. BOX 20207, NASHVILLE, TN 37202  
  TELEPHONE  (615)741-3491  
  FACSIMILE  (615)741-2009 

 
 

April 24, 2020 
 
 
 

Deborah S. Hunt, Clerk 
United States Court of Appeals for the Sixth Circuit 
540 Potter Stewart U.S. Courthouse 
100 East Fifth Street 
Cincinnati, Ohio 45202-3988 
 
Re: Adams & Boyle, P.C. v. Slatery, No. 20-5408 
 
Dear Ms. Hunt: 
 

Appellants respectfully submit this Rule 28(j) letter concerning the Eleventh 
Circuit’s recent decision in Robinson v. Attorney General, No. 20-11401-B, 2020 
WL 1952370 (11th Cir. Apr. 23, 2020).  In Robinson, abortion providers challenged 
the constitutionality of an executive order requiring the temporary postponement of 
medical procedures due to the COVID-19 pandemic.  The district court entered a 
narrow preliminary injunction prohibiting Alabama from enforcing the order in 
situations where the State had indicated it would not be enforced anyway.  Under 
that injunction, abortions are allowed if a healthcare provider determines that:  (1) 
one of the order’s medical-necessity exceptions applies, (2) delay will cause the 
patient to lose her ability to lawfully obtain an abortion, or (3) the “abortion may not 
be delayed ‘in a healthy way.’”  Id. at *2. 

 
Alabama appealed the preliminary injunction and sought a stay pending 

appeal, arguing, among other things, that the plaintiffs lacked standing because there 
was no credible threat of prosecution.  Id. at *3.  The Eleventh Circuit denied 
Alabama’s motion for a stay pending appeal because the preliminary injunction 
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“merely preserves [Alabama’s enforcement position]—the status quo—while 
preventing the state from going back to any prior and more restrictive 
interpretations.”  Id. at *7. 

 
The Eleventh Circuit found the narrow preliminary injunction in Robinson 

distinguishable from the broad TROs that were invalidated in In re Rutledge, --- F.3d 
---, No. 20-1792, 2020 WL 1933122 (8th Cir. Apr. 22, 2020), and In re Abbott, 954 
F.3d 772 (5th Cir. 2020).  The Eleventh Circuit observed that the TROs at issue in 
those cases had “flatly prevented” the States from enforcing their executive orders 
at all against abortion procedures.  See Robinson, 2020 WL 1952370, at *8. 

 
The broad preliminary injunction the district court issued in this case bears no 

resemblance to the narrow injunction that the Eleventh Circuit allowed to remain in 
effect in Robinson.  It is instead identical in all material respects to the TROs that 
the Fifth and Eighth Circuits invalidated in In re Rutledge and In re Abbott, 
respectively. 
 

Respectfully submitted, 
 
       /s/ Sarah K. Campbell    
       Sarah K. Campbell 

Associate Solicitor General 
P.O. Box 20207 

       Nashville, TN 37202 
 (615) 532-6026 
 Sarah.Campbell@ag.tn.gov 

 
 Counsel for Appellants 
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CERTIFICATE OF SERVICE 
  

I, Sarah K. Campbell, counsel for Appellants and a member of the Bar of this 

Court, certify that, on April 24, 2020, a copy of the foregoing Rule 28(j) letter was 

filed electronically through the appellate CM/ECF system with the Clerk of the 

Court.  I further certify that all parties required to be served have been served. 

       /s/ Sarah K. Campbell    
       SARAH K. CAMPBELL 

Associate Solicitor General 
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