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1 

 

INTRODUCTION 

This country faces an unprecedented crisis.  Unlike anything in the last cen-

tury, the COVID-19 pandemic has swept across the nation.  It has sickened hun-

dreds of thousands and killed tens of thousands.  To reduce burdens on over-

whelmed healthcare facilities and thereby to save lives the pandemic has required 

everyone to make sacrifices—including temporary restrictions on constitutional 

rights. 

This case is about Arkansas’s management of the COVID-19 emergency.  

The Arkansas Department of Health (ADH) issued a commonsense order mandat-

ing that non-medically necessary surgeries be postponed until after the COVID-19 

emergency has ended.  It applies to every provider and will tamp down social con-

tact and conserve medical equipment.  But the respondent abortion practitioners 

believe they are entitled to an unqualified exemption from ADH’s order.  They 

sued seeking a carve-out from a generally applicable emergency directive in the 

middle of the worst pandemic in generations.  The district court did not permit Ar-

kansas to respond to those claims.  Instead, it simply issued an ex parte order de-

claring abortion a judicial sacred cow—untouchable even in an effort to save lives.  

It clearly and indisputably erred.  If its errors go uncorrected, lives will be lost. 

Though this crisis is unprecedented, the claims at issue here are not.  Just 

over a week ago, the Fifth Circuit granted a mandamus petition almost identical to 
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this one.  In that case, a Texas district court ignored the framework that governs 

State action in curtailing constitutional rights during a pandemic and—while it at 

least allowed state officials to respond—issued a TRO just like the court below.  

The Fifth Circuit stepped in, issuing a temporary stay of the TRO before it eventu-

ally granted a writ of mandamus directing the district court to vacate it.   

The district court below did exactly what the Texas district court did, its er-

rors in this case are just as serious, and the stakes could not be higher.  Indeed, the 

only difference is that before it substituted its judgment for the considered judge-

ment of state health experts and those charged with managing an unprecedented 

public health crisis, the Texas district court at least gave Texas a chance to defend 

its emergency measures.  Arkansas was given no such opportunity here.   

This Court should follow the path laid by the Fifth Circuit, grant the motion 

to stay filed with this Petition, and issue a writ of mandamus to vacate the district 

court’s patently unlawful ex parte TRO.   

STATEMENT OF RELIEF SOUGHT 

Petitioners Leslie Rutledge, Larry Jegley, Matt Durrett, Sylvia Simon, Rob-

ert Breving Jr., Veryl Hodges, John Scribner, Omar Atiq, Rhys Branman, Rodney 

Griffin, Marie Holder, Brian Hyatt, Larry Lovell, Timothy Paden, Don Phillips, 

William Rutledge, David Staggs, and Nathaniel Smith seek a writ of mandamus di-

recting the district court to vacate the ex parte temporary restraining order that it 
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entered on April 14, 2020, which enjoins Petitioners from enforcing against surgi-

cal abortions the following state executive actions: Executive Orders 20-03, 20-10, 

and 20-13; the April 3 directive of ADH; and ADH’s April 10 cease-and-desist or-

der sent to Respondent Little Rock Family Planning Services.  Petitioners refer to 

these executive actions collectively as the “emergency measures.” 

Petitioners additionally request that the supplemental complaint be dis-

missed. 

STATEMENT OF ISSUES 

Did the district court clearly and indisputably err when it treated the right to 

previability abortion as absolute and enjoined Petitioners from enforcing various 

Arkansas emergency measures as applied to surgical abortions? 

Apposite Authority:  Jacobson v. Massachusetts, 197 U.S. 11 (1905); In re 

Kemp, 894 F.3d 900 (8th Cir. 2018); In re Abbott, — F.3d —, 2020 WL 

1685929 (5th Cir. 2020). 
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STATEMENT OF FACTS 

A. The COVID-19 public-health emergency is an unprecedented threat to 

Arkansans. 

The COVID-19 pandemic is unlike anything the world has seen in the past 

century.  It has infected nearly two million people.1  It has claimed over 100,000 

lives, and for most of the world, the worst is yet to come.   

Arkansas is no different.  The number of confirmed cases rose to 1,498 as of 

yesterday, with another two deaths.2  But Arkansas has worked hard to slow the 

pandemic.  It currently has one of the lowest hospitalization rates in the country, 

and Arkansas is hopeful that it will have sufficient medical equipment to weather 

the crisis.3  Indeed, just this week, Dr. Anthony Fauci, the director of the National 

Institute of Allergy and Infectious Diseases and a leader of the federal govern-

ment’s pandemic response, praised Arkansas as a “model state.”4 

                                           
1 Coronavirus COVID-19 Global Cases by the Center for Systems Science and En-

gineering at Johns Hopkins University (JHU), https://coronavirus.jhu.edu/

map.html. 

2 https://www.youtube.com/watch?v=82Oh_wIRxhY. 

3 Id. 

4 https://www.swtimes.com/news/20200411/fauci-approves-hutchinsons-plan. 
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But past success must not engender complacency.  Arkansas hospitalizations 

are projected to peak on May 2, 2020.  APP28.5  And personal protective equip-

ment (PPE) is a concern, with shortages across the country.  APP28-29.  Indeed, 

because COVID-19 carriers are frequently asymptomatic, healthcare workers need 

to use more PPE than usual, even when not treating COVID-19 patients.  See 

APP28.  With infections poised to peak, it is vital that state officials be free to 

guide Arkansans through this crisis. 

B. Arkansas has taken dramatic efforts to combat COVID-19. 

Arkansas officials have issued a number of emergency directives to curb 

COVID-19’s spread and flatten the curve.  APP27-28.  On March 11, 2020, Gover-

nor Asa Hutchinson issued executive order EO 20-03, declaring a state of emer-

gency.  APP23-24.  Arkansas has closed K-12 schools for the remainder of the 

school year, required most state employees to telework, required healthcare facili-

ties to screen staff and visitors, closed bars and restaurant dine-in service, and 

closed other indoor venues.  APP27-28. 

EO 20-03 empowered ADH to issue emergency orders to “do everything 

possible to respond to and recover from the COVID-19 virus.”  APP23.  ADH has 

                                           
5 Petitioners were denied an opportunity to respond to LRFP’s filings, and conse-

quently, Petitioners have attached the declarations they would have filed with the 

district court to this filing.  Even if this Court believes it cannot consider those dec-

larations, it should take judicial notice of the publicly available material therein.   
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noted the critical nationwide PPE shortage and the need for gloves, gowns, face 

and eye protections, N95 masks, and surgical masks.  APP28.  To maximize PPE 

availability during Arkansas’s peak, ADH is taking steps to preserve PPE, includ-

ing issuing guidance prioritizing its allocation.  APP28-29.  The goal is to make 

sure the frontline healthcare professionals have access to PPE. 

Like other surgical procedures, surgical abortions require PPE to protect 

staff “from exposure to blood and other bodily fluids and tissue, and to protect the 

patient from infection.”  APP34.  Necessary PPE could include a surgical mask, 

eye protection, a gown, and gloves.  APP34.  Complications can increase the need 

for PPE.  APP34-35.  And with the COVID-19 threat looming, patients require 

PPE as well.  APP34. 

On April 3, following CDC guidance, ADH issued a directive on elective 

surgeries, mandating that all non-medically necessary surgeries be postponed dur-

ing the COVID-19 emergency.  APP25.  That directive conserves PPE and reduces 

social contact.  See APP28-29.  It applies to all surgeries, requiring postponement 

of any surgery that is not immediately medically necessary.  APP29. 

On April 7, inspectors conducted an unannounced inspection of Little Rock 

Family Planning Services (LRFP) that revealed that facility was continuing to per-

form surgical abortions that were not medically necessary.  APP29-30.  On April 
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10, ADH notified LRFP that it was violating ADH’s directive and ordered it to 

stop performing noncompliant surgeries.  APP30. 

C. LRFP repurposes an unrelated lawsuit to challenge ADH’s nonessential 

surgery directive. 

LRFP and other plaintiffs originally filed this lawsuit last summer, challeng-

ing three separate abortion-related laws.  The district court preliminarily enjoined 

all three statutes, and an interlocutory appeal is pending.  See LRFP v. Rutledge, 

No. 19-2690.  That appeal also challenges LRFP’s procedural wrangling to avoid 

random assignment and ensure that every abortion case is heard by their preferred 

judge, one with a history of granting them preliminary injunctions that have not 

survived appeal.  Arkansas has requested that case be reassigned upon remand. 

To again avoid random assignment, LRFP did not file a new lawsuit to pur-

sue the claims at issue here.  Instead, on April 13, LRFP and one of its practitioners 

(both of whom are plaintiffs in LRFP v. Rutledge and are referred to collectively as 

“LRFP” in this Petition) sought leave to file a supplemental complaint challenging 

ADH’s generally applicable elective-surgery directive.  That directive has nothing 

to do with the three statutes challenged last year.   

In their supplemental complaint, LRFP challenged the emergency measures 

as they applied to surgical abortions, contending they violate the substantive-due-

process rights of some number of women who are not parties to this lawsuit.  

Hours after filing the motion seeking to file a supplemental complaint, LRFP 
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sought an ex parte TRO on its substantive-due-process claims.  It claimed that the 

directive’s requirement to postpone all non-medically necessary surgeries banned 

previability abortion.   

D. The district court issues an ex parte TRO. 

At 3:30 p.m. on April 14, the district court granted LRFP’s motion for an ex 

parte TRO.6  It enjoined the application of Arkansas’s emergency measures as ap-

plied to surgical abortion providers, barring ADH from requiring surgical abortions 

be postponed—like every other surgical procedure—unless necessary to preserve 

life or health.  Thus, unlike all other healthcare providers, surgical abortion provid-

ers are exempt from the State’s efforts to beat COVID-19.  

A parade of errors began just three pages into the district court’s TRO.  It 

claimed that the “Challenged Provisions,” i.e., the various emergency orders at is-

sue here, “do not contain an expiration date, and neither the ADH nor Governor 

Hutchinson have determined how long the Challenged Provisions will remain in 

effect.”  APP3.  But those documents do not contain an expiration date because Ar-

                                           
6 On Easter Sunday evening, LRFP sent Petitioners’ counsel an email asserting that 

it would seek an ex parte TRO—in an unknown court, against unknown parties, 

and on an unknown basis—if LRFP was not immediately exempted from ADH’s 

directive.  After LRFP filed its motion, the district court issued the requested TRO 

without allowing a response. 
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kansas law already limits the duration of states of emergency and provides an ex-

piration date:  “No state of disaster emergency may continue for longer than sixty 

(60) days unless renewed by the Governor.”  Ark. Code Ann. 12-75-107.  The state 

of emergency declared on March 11 thus may last no longer than May 10, unless 

extended.  ADH’s emergency powers, including its authority to issue and enforce 

the directive, are limited to the state of emergency.  Thus, absent extension, the 

provisions challenged in this case expire on May 11.   

Petitioners could have readily pointed this out, if the district court had al-

lowed them to respond.  But it didn’t.  Rather, it wrongly assumed that ADH’s di-

rective is indefinite.  See APP15 (“The Challenged Provisions indefinitely post-

pone in Arkansas virtually all pre-viability abortions after 10 weeks LMP and in-

definitely postpone virtually all pre-viability abortions for patients for whom medi-

cation abortion is contraindicated.”). 

The district court’s next misstep was to declare an absolute right to previa-

bility abortion.  APP11-12.  Its source of authority for that declaration was itself.  

It cited its own prior preliminary-injunction order, which remains pending before 

this Court.  APP12 (citing LRFP v. Rutledge, 397 F. Supp. 3d 1213, 1266 (E.D. 

Ark. 2019) (Baker, J.) (“prohibitions on abortions pre-viability, even when they 

contain limited exceptions, are per se unconstitutional under binding Supreme 

Court precedent”)).   
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Based on its mistaken view that Arkansas’s emergency measures “indefi-

nitely postpone” surgical abortions, the district court concluded that they “prohibit 

virtually all pre-viability abortions after 10 weeks LMP and prohibit virtually all 

pre-viability abortions for patients for whom medication abortion is contraindi-

cated.”  APP11.  Though it did so without any explanation, the district court appar-

ently equated indefinitely postponing a procedure—which Arkansas’s emergency 

measures don’t do—with prohibiting it.  The district court then declared that Ca-

sey’s undue-burden framework does not apply, because any “prohibitions” of 

previability abortions are per se unconstitutional without regard to their benefits or 

burdens.  APP12.  And on that basis, it held Arkansas’s emergency measures fa-

cially unconstitutional.  

The district court suggested that if it had applied the undue-burden standard, 

then based on the one-sided information it had (because it had denied Arkansas an 

opportunity to respond), it would still have held Arkansas’s emergency measures 

unconstitutional.   

Next, usurping the role of Arkansas’s public-health officials, the district 

court promoted abortion as an avenue for managing scarce healthcare resources.  It 

acknowledged Arkansas’s “interests in protecting or promoting the public’s health 

and safety during the COVID-19 pandemic.”  APP14.  But it declared that previa-

bility abortion is actually a better outcome in terms of dealing with the COVID-19 
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pandemic because it “decreases” the “demand for hospital care, especially given 

[its] findings that abortion is safer and does not burden hospitals as much as con-

tinued pregnancy, miscarriage management, and childbirth.”  Id (emphasis added).7 

Again substituting its own judgment for that of public-health officials, the 

district court judged that the emergency measures “are not necessitated by social-

distancing concerns” and declared that LRFP’s own protocols are good enough.  

Id.  And it deferred to advocacy groups’ opinion that abortion “should not be de-

layed even during this pandemic.”  Id. 

Turning to the question of burdens, the district court repeated its mistaken 

view that the emergency measures indefinitely postpone pre-viability abortions for 

some women.  APP15.  Donning its public-health-official hat once more, it noted 

the “risk of contracting COVID-19” if Arkansas women must travel to an out-of-

state abortion clinic.  APP16.  But it gave no credence to the danger of out-of-state 

women traveling to LRFP for abortions.   

In its purported (and hypothetical) undue-burden analysis, the district court 

never once cited this Court’s precedent governing facial challenges, nor recited its 

                                           
7 This is the fourth time the district court has invalidated Arkansas law on the 

grounds that abortion is safer than pregnancy.  See Rutledge, 397 F. Supp. 3d at 

1280; PPAEO v. Jegley, No. 4:15-CV-00784, 2018 WL 3816925, at *25 n.4 (E.D. 

Ark. July 2, 2018); Hopkins v. Jegley, 267 F. Supp. 3d 1024, 1036 (E.D. Ark. 

2017). 
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standard: whether a restriction’s “benefits are substantially outweighed by the bur-

dens it imposes on a large fraction of women.”  Planned Parenthood Ark. & E. 

Okla. v. Jegley, 864 F.3d 953, 960 n.9 (8th Cir. 2017) (vacating preliminary 

injunction issued by same district court for failing to apply that standard).  Nor did 

it “estimate the number of women who would be unduly burdened by” the 

emergency measures.  Id. at 959.  Nor could it have—it defined neither the 

numerator nor the denominator in its large-fraction equation.  It simply concluded, 

sans analysis, that a large fraction of women would be unduly burdened.   

The district court went on to state that its analysis was “consistent with the 

Supreme Court’s decision in Jacobson v. Massachusetts, 197 U.S. 11 (1905),” de-

spite failing to analyze that decision or apply its test for determining when a State’s 

curtailment of a constitutional right during a public-health emergency is constitu-

tional.  APP16.  Indeed, that passing reference is the only time the district court 

even referenced Jacobson. 

Finally, the district court made a single mention of the only circuit court de-

cision on the merits of an abortion-rights challenge to a COVID-19 response meas-

ure, In re Abbott, — F.3d —, 2020 WL 1685929 (5th Cir. 2020).  There, the Fifth 

Circuit issued a writ of mandamus directing the lower court to vacate its TRO of 

Texas’s similar order requiring the postponement of nonessential surgeries.  The 

district court stated that this case is “readily distinguish[able]” from Abbott.  
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APP17.  But the only distinction it mentions is that Texas’s executive order had an 

expiration date.  Thus, to distinguish Abbott, the district court relied entirely on its 

mistaken conclusion that the emergency measures at issue here “are of an indefi-

nite duration.”  APP17.  It did not discuss Abbott’s reasoning. 

As to irreparable harm, the district court simply concluded that interference 

with the right to abortion automatically qualifies as irreparable harm.  APP18.  It 

did not mention the irreparable harm that its order would inflict on Arkansas’s 

COVID-19 response efforts.  So, too, when it considered the public-interest prong.  

Nor did it even purport to consider the public interest in state officials being free 

from judicial interference into their COVID-19 response efforts. 

Petitioners now seek a writ of mandamus, directing the district court to va-

cate its TRO. 

REASONS THE WRIT SHOULD ISSUE 

Petitioners are entitled to mandamus because: (1) their right to the writ is 

clear and indisputable; (2) they have no other adequate means to obtain relief; and 

(3) the writ is appropriate under the circumstances.  In re Kemp, 894 F.3d 900, 905 

(8th Cir. 2018).  As explained below, the district court clearly and indisputably 

erred when it enjoined Petitioners from enforcing the emergency measures against 

abortion providers.  Appeal is an inadequate remedy because temporary restraining 

Appellate Case: 20-1791     Page: 17      Date Filed: 04/15/2020 Entry ID: 4903222 



14 

orders cannot be appealed.  Further, every second that the TRO is in place, Arkan-

sas’s COVID-19 response is critically hamstrung.  Mandamus is appropriate in 

these circumstances. 

I. The district court clearly and indisputably erred. 

A right to mandamus is clear and indisputable when a district court engages 

in a judicial usurpation of power or clearly abuses its discretion.  Kemp, 894 F.3d 

at 905.  The district court did both.   

As the Fifth Circuit held in granting mandamus to correct the same error at 

issue here, “the district court’s refusal to acknowledge the governing framework 

from Jacobson was a clear abuse of discretion that produced a patently erroneous 

result: bestowing on abortion providers a blanket exemption from a generally-ap-

plicable emergency public health measure.”  Abbott, 2020 WL 1685929, at *15.  

“Not stopping there, the district court usurped the power of state authorities by 

passing judgment on the wisdom and efficacy of those emergency measures.”  Id.  

And the district court did so here without allowing the State to respond.  This 

Court should follow the Fifth Circuit’s lead and grant mandamus. 

A. Precedent dating back a century permits a State to exercise its police 

power in an emergency to protect public health. 

The district court clearly and indisputably erred by failing to apply the legal 

standard that has governed state responses to public-health emergencies for over 
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100 years.  That error, combined with the high stakes of this case, justifies manda-

mus. 

The district court treated the COVID-19 pandemic as irrelevant to the stand-

ard of review governing the constitutional challenge here.  Under its approach, any 

prohibition (or indefinite postponement) of previability abortion is facially uncon-

stitutional, no matter what a State needs to combat a public-health emergency.  

Abortion is simply sacred.  But that approach ignores longstanding public-health-

emergency precedent.  As the Fifth Circuit—the only circuit to have considered the 

merits of the claims LRFP brought below—recently recognized, “the framework 

governing emergency exercises of state authority during a public health crisis” was 

“established over 100 years ago in Jacobson v. Commonwealth of Massachusetts, 

197 U.S. 11 (1905).”  Abbott, 2020 WL 1685929, at *5.   

Jacobson involved a Massachusetts law providing for mandatory vaccina-

tion to fight a smallpox epidemic.  That law was challenged as violating the Four-

teenth Amendment right for a person “to care for his own body and health in such 

a way as to him seems best.”  197 U.S. at 26.  The Court upheld the statute, hold-

ing that the “liberty secured by the Constitution . . . does not import an absolute 

right in each person to be, at all times and in all circumstances, wholly freed from 

restraint.”  Id.  That is so because “a community has the right to protect itself 

against an epidemic of disease which threatens the safety of its members.”  Id. at 
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27.  The Court explained that, for this reason, “the rights of the individual in re-

spect of his liberty may at times, under the pressure of great dangers, be subjected 

to such restraint, to be enforced by reasonable regulations, as the safety of the gen-

eral public may demand.”  Id. at 29. 

Jacobson was no anomaly.  The Supreme Court has repeatedly recognized 

that individual rights must sometimes give way to the public need in times of 

emergency.  See, e.g., Lawton v. Steele, 152 U.S. 133, 136 (1894) (holding that 

“the state may interfere wherever the public interests demand it” and “discretion is 

necessarily vested in the legislature to determine, not only what the interests of the 

public require, but what measures are necessary for the protection of such inter-

ests”); Compagnie Francaise de Navigation a Vapeur v. La. State Bd. of Health, 

186 U.S. 380, 393 (1902) (upholding Louisiana’s right to quarantine passengers 

aboard vessel); Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944) (“the right to 

practice religion freely does not include liberty to expose the community . . . to 

communicable disease”); United States v. Caltex, 344 U.S. 149, 154 (1952) (“in 

times of imminent peril—such as when fire threatened a whole community—the 

sovereign could, with immunity, destroy the property of a few that the property of 

many and the lives of many more could be saved”). 

Jacobson established a lenient two-part test for courts reviewing constitu-

tional challenges to state action during a public-health crisis.  Under that standard, 
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government action is susceptible to challenge only if it, “purporting to have been 

enacted to protect the public health . . . or the public safety, [1] has no real or sub-

stantial relation to those objects, or [2] is beyond all question, a plain, palpable in-

vasion of rights secured by the fundamental law.”  Jacobson, 197 U.S. at 31.   

While Jacobson recognized that judicial intervention might be warranted in 

“[e]xtreme cases,” it “disclaimed any judicial power to second-guess the state’s 

policy choice in crafting emergency public health measures.”  Abbott, 2020 WL 

1685929, at *6.  To do so would be to “usurp the functions of another branch of 

government.”  Jacobson, 197 U.S. at 28; see also id. at 30 (“It is no part of the 

function of a court . . . to determine which one of two modes was likely to be the 

most effective for the protection of the public against disease.  That was for the 

legislative department to determine . . . .”). 

The Fifth Circuit summed up the governing law as follows: 

[W]hen faced with a society-threatening epidemic, a state may imple-

ment emergency measures that curtail constitutional rights so long as 

the measures have at least some real or substantial relation to the pub-

lic health crisis and are not beyond all question, a plain, palpable inva-

sion of rights secured by the fundamental law.  Courts may ask 

whether the state’s emergency measures lack basic exceptions for ex-

treme cases, and whether the measures are pretextual—that is, arbi-

trary or oppressive.  At the same time, however, courts may not sec-

ond-guess the wisdom or efficacy of the measures. 

Abbott, 2020 WL 1685929, at *7. 
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In reviewing a challenge involving the right to abortion under the Jacobson 

framework, the Fifth Circuit noted that Casey’s undue-burden standard—the gov-

erning standard in abortion cases generally—must be incorporated under the sec-

ond prong.  In other words, courts must ask whether the State’s public-health re-

sponse “imposes burdens on abortion that ‘beyond all question’ exceed its benefits 

in combating the epidemic.”  Id. at *11 (quoting Jacobson, 197 U.S. at 31).  To put 

it in terms of this Court’s precedents governing facial challenges to abortion re-

strictions, the issue is whether the “benefits are” beyond all doubt “substantially 

outweighed by the burdens it imposes on a large fraction of women.”  Jegley, 864 

F.3d at 960 n.9. 

B. The district court clearly erred in holding that abortion is a super-right 

immune from restriction in any situation, even a public health crisis. 

Committing what the Fifth Circuit described as an “extraordinary” error, Ab-

bott, 2020 WL 1685929, at *2, the district court cast aside the governing frame-

work of Jacobson and Casey and instead held that the right to abortion is special, 

and may never be restricted—not even by a generally-applicable public-health di-

rective necessary to combat a pandemic, APP11.  The district court clearly and in-

disputably erred in so doing. 

Citing its own prior decision in this case as authority, the district court de-

clared the right to a previability abortion is absolute, and any law that operates as a 
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ban on previability abortion is facially invalid.  That conclusion with Casey’s deci-

sion to uphold a Pennsylvania parental-consent requirement that entirely barred 

minors who could not obtain a bypass from obtaining an abortion, underscoring 

that there is no absolute right to pre-viability abortion.  See Planned Parenthood of 

Se. Pa. v. Casey, 505 U.S. 833, 899 (1992); see also Cincinnati Women’s Servs., 

Inc. v. Taft, 468 F.3d 361, 374 (6th Cir. 2006) (“The Casey Court itself was not 

persuaded to invalidate Pennsylvania’s parental-consent requirement by record evi-

dence showing that the requirement would altogether prevent some women from 

obtaining an abortion.”).  Thus, the district court’s claim that the right at issue in 

Casey is unlimited fails. 

The Fifth Circuit considered and rejected that claim, holding that “nothing in 

the Supreme Court’s abortion cases suggests that abortion rights are somehow ex-

empt from the Jacobson framework.”  Abbott, 2020 WL 1685929, at *7.  To the 

contrary, the Supreme Court has cited Jacobson in three of its abortion cases.  In 

Roe v. Wade, the Court cited Jacobson as an example of the Court’s refusal to rec-

ognize “an unlimited right to do with one’s body as one pleases.”  410 U.S. 113, 

154 (1973).  It also held that the right to abortion “is not unqualified and must be 

considered against important state interests in regulation.”  Id.  Casey also cites Ja-

cobson as an example of the balance between “personal autonomy and bodily in-
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tegrity” and “governmental power to mandate medical treatment or to bar its rejec-

tion” 505 U.S. at 857.  And in Gonzales v. Carhart, the Court cited Jacobson as an 

example of where it had “given state and federal legislatures wide discretion to 

pass legislation in areas where there is medical and scientific uncertainty.”  550 

U.S. 124, 163 (2007). 

As the Fifth Circuit put it, “Jacobson instructs that all constitutional rights 

may be reasonably restricted to combat a public health emergency.”  Abbott, 2020 

WL 1685929, at *8.  Indeed, applying that rule, that court issued a writ of manda-

mus to a district court that did exactly what the district court did below because the 

lower court “clearly and indisputably erred” by “bluntly declar[ing]” Texas’s exec-

utive order to be “an outright ban on pre-viability abortions” and enjoining it, in-

stead of applying the Jacobson framework.  Id. at *8 (internal quotations omitted); 

cf. APP11 (describing the emergency measures as “a ban on virtually all pre-viabil-

ity abortions after 10 weeks LMP”). 

In any event, because the district court erroneously held the right to abortion 

to be absolute, it declined to apply what it believed would otherwise be the govern-

ing standard: Casey’s undue-burden framework.  But even the district court’s hy-

pothetical, passing reference to that test was fraught with error because it failed to 

apply this Court’s precedents.  See supra pp. 10-12.  And even if that were not the 

case, the district court compounded its error further by failing to place the undue-
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burden test in its proper place within the Jacobson framework.  It failed to ask 

whether the emergency measures’ burdens “beyond all question,” Jacobson, 197 

U.S. at 31, “substantially outweighed . . . the burdens [they] impose[] on a large 

fraction of women,” Jegley, 864 F.3d at 960 n.9. 

The district court created an absolute right that does not exist, employing it 

to enjoin a valid public-health measure in a time of emergency.  This was a clear 

abuse of discretion and justifies mandamus relief. 

C. Properly analyzed under the Jacobson framework, Arkansas’s emer-

gency measures are constitutional. 

The district court’s failure to apply the controlling standard and the patently 

erroneous result it reached warrant mandamus relief.  But even had the district 

court applied the correct standard, it should have denied the ex parte TRO. 

1. Arkansas’s emergency measures have a real and substantial re-

lation to the COVID-19 pandemic. 

The first part of the Jacobson inquiry is whether the emergency measures 

have “a real or substantial relation” to the goal of combating the COVID-19 pan-

demic.  197 U.S. at 31.  In analyzing Texas’s similar executive order postponing 

both medication and surgical abortions, the Fifth Circuit concluded it was “obvi-

ous[ly] . . . a valid emergency response to the COVID-19 pandemic.”  Abbott, 2020 

WL 1685929, at *8.  Indeed, LRFP itself does not claim that Arkansas’s emer-
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gency measures as a general matter lack a “real or substantial relation” to its pur-

poses of conserving PPE and reducing social contact.  At best, LRFP claimed in a 

footnote that the generally applicable strictures of ADH’s directive, as applied to 

surgical abortions in particular, lack such a relation.  See TRO Br., DE 1358 at 32 

n.127.  The district court, for its part, recognized the State’s “legitimate interests in 

protecting or promoting the public’s health and safety during the COVID-19 pan-

demic.”  APP14. 

Thus, it is undisputed that ADH’s directive is a valid public-health measure 

aimed at curtailing COVID-19.  It requires that non-medically necessary surgeries 

be postponed until the end of the COVID-19 emergency.  It is generally applicable 

to all types of surgeries, and it does not single out abortion for any unfavorable 

treatment.  Any surgery—whether abortion or oral surgery—is not required to be 

postponed if it meets the requirements for being immediately medically necessary.  

This mandate is in line with the CDC’s recommendation that nonessential surgeries 

be postponed.  APP29. 

                                           
8 All citations designated “DE” are to docket entries in the case from which this 

mandamus petition arises, LRFPS v. Rutledge, No. 4:19-CV-00449-KGB (E.D. 

Ark.). 
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The thrust of LRFP’s supplemental complaint is that the Constitution re-

quires States to create special exemptions for surgical abortions from generally ap-

plicable public-health measures.  But nothing in the Jacobson framework requires 

that public-health officials take a piecemeal approach in dealing with a crisis.  

Providing exceptions to every provider that wants them would no doubt swallow 

the rule.  LRFP’s arguments that they should be able to perform surgical abortions, 

unlike other surgeries, amount to no more than policy disagreements.  But neither 

Respondents nor “courts” are entitled to “second-guess the wisdom or efficacy of 

the measures” Arkansas has taken to combat the spread of COVID-19.  Abbott, 

2020 WL 1685929, at *7.   

2. Arkansas’s emergency measures are not “beyond all question” a 

ban on previability abortion. 

The second part of the Jacobson inquiry is whether the emergency measures 

are “beyond all question, a plain, palpable invasion of rights secured by the funda-

mental law.”  Jacobson, 197 U.S. at 31.  In analyzing Texas’s similar executive or-

der postponing both medication and surgical abortions, the Fifth Circuit rejected 

the argument that the order operated as an outright abortion ban, and instead held 

that it “merely postpones certain nonessential abortions, an emergency measure 

that does not plainly violate Casey in the context of an escalating public health cri-

sis.”  Abbott, 2020 WL 1685929, at *9.  The same is true here.   
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The district court concluded that the emergency measures “prohibit virtually 

all pre-viability abortions after 10 weeks LMP and prohibit virtually all pre-viabil-

ity abortions for patients for whom medication abortion is contraindicated.”  

APP11.  But that conclusion “is plainly wrong.”  Abbott, 2020 WL 1685929, at *9.  

The emergency measures do not ban abortions.  Instead, they “only delay[] certain 

non-essential abortions.”  Id.  Like Texas’s order, they will expire.  As explained 

above, unless extended by the Governor, the emergency proclamation, along with 

all ADH directives issued pursuant to its emergency powers, will expire on May 

11, 2020.  “The expiration date makes [the emergency measures] a delay, not a 

ban, and also shows [it] is reasonably tailored to the present crisis.”  Id. at *10.  

“‘The Supreme Court has repeatedly upheld a wide variety of abortion regulations 

that entail some delay in the abortion but that serve permissible Government pur-

poses,’ even those—such as parental consent laws—that ‘in practice can occasion 

real-world delays of several weeks.’”  Id. (quoting Garza v. Hargan, 874 F.3d 735, 

755 (D.C. Cir. 2017) (en banc) (Kavanaugh, J., dissenting)).  And postponement of 

abortions is only relevant in the constitutional sense where it “lead[s] to an in-

creased risk of complications.”  Jegley, 864 F.3d at 957. 

Also, like the Texas order, Arkansas’s emergency measures have exceptions 

“for the mother’s life and health, based on the determination of the administering 

physician.”  Abbott, 2020 WL 1685929, at *9.  Likewise, “[t]here are no statutory 
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requirements confining the physician’s judgment, and the physician need not report 

his determination to the state.”  Id.  It thus satisfies Jacobson’s requirement to at-

tempt to account for “extreme cases.”  Jacobson, 197 U.S. at 38. 

“Properly understood,” the emergency measures amount to “a temporary 

postponement of all non-essential medical procedures, including abortion, subject 

to facially broad exceptions.”  Abbott, 2020 WL 1685929, at *10.  The Fifth Cir-

cuit correctly held that this “does not constitute anything like an ‘outright ban’ on 

pre-viability abortion,” and thus “cannot be affirmed to be, beyond question, in pal-

pable conflict with the Constitution.”  Id. (quoting Jacobson, 197 U.S. at 31).  The 

same is true here. 

3. The emergency measures are not “beyond all question” an un-

due burden under Casey. 

Based on the limited record before it—which by definition lacked any evi-

dence from Petitioners—the district court could not possibly conclude that LRFP is 

likely to be able to show that Arkansas’s emergency measures are “beyond all 

question” an undue burden, certainly not as a facial matter. 

Under Casey, a law imposes an “undue burden” when it places “a substantial 

obstacle in the path of a woman seeking an abortion.”  505 U.S. at 878 (plurality).  

Casey made clear that “[n]ot all burdens on the right to decide whether to terminate 

a pregnancy will be undue.”  Id. at 876.  Even if state regulation “increas[es] the 

cost or decreas[es] the availability of medical care,” or makes it “more difficult or 
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more expensive to procure an abortion,” that “cannot be enough to invalidate it” if 

the law serves a “valid purpose[]” that doesn’t “strike at the right itself.”  Id. at 

874.   

And only if a law amounts to a substantial obstacle does a court move on to 

the balancing test, where it must “consider the burdens a law imposes on abortion 

access together with the benefits those laws confer.”  Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2309 (2016).  For a burden to be facially undue, the 

benefits must be “substantially outweighed by the burdens it imposes on a large 

fraction of women.”  Jegley, 864 F.3d at 960 n.9.  To top it off, in the context of 

the Jacobson framework, Plaintiffs must establish this “beyond all question.” 

Requiring the postponement of surgical abortions for a matter of weeks is 

not a prohibition on previability abortion, as the district court assumed.  And 

because every type of surgery is subject to the same requirement, the emergency 

measures are certainly not “designed to strike at the right itself.”  Casey, 505 U.S. 

at 874.  Indeed, the burdens on women delaying an abortion are the same as the 

burdens on every Arkansan who must postpone elective surgery during this 

pandemic.  In emergencies everyone must sacrifice for the common good.  And it 

is State officials—not federal courts—who should determine the most fair 

distribution of the required sacrifices. 
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The district court’s TRO does not contain the rigorous analysis demanded by 

this Court in Jegley.  This Court vacated a preliminary injunction from the same 

district court in that case because it lacked any estimate as to how many women 

would suffer the burdens the district court maintained existed, instead referring 

only to “some women.”  864 F.3d at 960.  The district court in this case largely re-

peated that error, although it did not use the phrase “some women.”  See APP16.  It 

failed to specify what sort of injuries LRFP’s patients will suffer, if any, or how 

many of them will suffer those injuries.  And given the district court’s mistaken 

impression that the emergency measures were to be in force indefinitely, it could 

not have possibly estimated the burdens correctly.  After all, the measures are set 

to expire in a matter of weeks.  The district court pointed to no evidence that even a 

single woman would be harmed by such a delay—much less, that any woman 

would be prevented from getting an abortion. 

The district court’s benefits analysis fares no better and amounts to little 

more than second-guessing state officials’ COVID-19 response.  See Abbott, 2020 

WL 1685929, at *6 (disclaiming any “judicial power to second-guess the state’s 

policy choice in crafting emergency public health measures.”).  Most egregiously, 

the district court suggested that Arkansas should favor abortions over childbirth as 

a means of PPE preservation.  See APP14.  That is not a federal court’s decision to 
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make.  Nor is Arkansas required to accept LRFP’s procedures for managing its re-

sponse to the pandemic, instead of holding all providers across the State to the 

same standard.  See APP14-15; see also Jegley, 864 F.3d at 960 n.9 (making clear 

that State need not defer to abortion facilities’ protocols).  “[I]f the choice is be-

tween two reasonable responses to a public crisis, the judgment must be left to the 

governing state authorities.”  Abbott, 2020 WL 1685929, at *12. 

II. Petitioners have no adequate remedy by appeal, and mandamus is ap-

propriate under the circumstances. 

This Court has granted mandamus to review an order that “ordinarily is not 

appealable.”  See Kemp, 894 F.3d at 905 (denial of a motion to dismiss); In re 

Lombardi, 741 F.3d 888, 889 (8th Cir. 2014) (en banc) (discovery order).  Here, 

the district court’s TRO is not appealable under 28 U.S.C. 1292.  Indeed, both the 

Sixth and Tenth Circuits have turned away appeals of TROs enjoining enforcement 

of COVID-19-related orders.  See Pre-term Cleveland v. Attorney Gen. of Ohio, 

No. 1:19-cv-00360 (S.D. Ohio Mar. 30, 2020), stay denied, appeal dismissed, No. 

20-3365 (6th Cir. Apr. 6, 2020); Wind Women’s Ctr. LLC v. Stitt, No. CIV-20-277-

G, 2020 WL 1677094 (W.D. Okla. Apr. 6, 2020), appeal dismissed, No. 20-6045 

(10th Cir. Apr. 7, 2020). 

Moreover, this issue is extraordinarily time-sensitive, with state officials re-

quired to respond to emergencies in real-time.  Every moment that the district 
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court’s erroneous TRO is in place, the risks identified by state officials go un-

checked and Arkansas’s efforts to combat this pandemic are frustrated.  Indeed, by 

the time the TRO expires, Arkansas will be mere days away from what the CDC 

expects to be the peak of infections.  Time is of the essence. 

Mandamus is appropriate to correct the drastic errors below.  The state inter-

est in being able to manage its COVID-19 response cannot be overstated.  As the 

Fifth Circuit noted in granting mandamus, “[i]t is hard to imagine a more urgent 

situation.”  Abbott, 2020 WL 1685929, at *15.  The result of the TRO is to “be-

stow[] on abortion providers a blanket exemption from a generally-applicable 

emergency public health measure.”  Id.  Still worse, “the district court usurped the 

power of state authorities by passing judgment on the wisdom and efficacy of those 

emergency measures.”  Id.   

The district court below did the exact thing the Fifth Circuit granted manda-

mus relief to correct just days ago.  And it acted on the basis of an obvious legal er-

ror—one it could have avoided by giving Petitioners the chance to oppose the 

TRO.  This Court should follow the Fifth Circuit and issue a writ of mandamus re-

quiring the district court to vacate its TRO. 

III. This Court should order the district court to dismiss the supplemental 

complaint. 

Before the district court could issue its TRO, it had to grant LRFP leave to 

file a supplemental complaint, to add COVID-19 claims to an existing lawsuit 
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completely unrelated to the pandemic.  See APP4-5.  But although Rule 15(d) al-

lows a supplemental complaint to “cover matters subsequently occurring” to the 

original, the subsequently occurring matters must “pertain to the original cause.”  

United States v. Vorachek, 563 F.2d 884, 886 (8th Cir. 1977) (quoting 

Berssenbrugge v. Luce Mfg. Co., 30 F. Supp. 101, 101 (W.D. Mo. 1939)).  But the 

allegations in LRFP’s supplemental complaint, which strictly involve Arkansas’s 

COVID-19 response, do not have any relation to the original complaint challeng-

ing three abortion regulations that took effect nearly a year before anyone had 

heard of COVID-19. 

The district court clearly and manifestly erred in granting LRFP leave to file 

the supplemental complaint without even allowing Arkansas to respond.  Accord-

ingly, this Court should order the dismissal of that supplemental complaint. 

A.  LRFP’s motion to file a supplemental complaint was the latest step in 

their long-term ploy to end random assignment of abortion cases in Arkansas.  

Their strategy began last summer.  At the same time the plaintiffs filed their initial 

complaint, they filed a motion for nonrandom assignment based on a supposed 

overlap with Planned Parenthood of Arkansas & Eastern Oklahoma v. Jegley, No. 

4:15-CV-00784-KGB (E.D. Ark.).  See Br. in Supp. of Mot. for Expedited Consol-

idation, DE 5 at 1.  That overlap was manufactured to avoid random assignment. 
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Briefing in the currently pending appeal of the district court’s preliminary 

injunction confirmed the illusoriness of that supposed overlap, with LRFP ac-

knowledging the only overlap was that this case and Jegley involve abortion.  That 

is, like Jegley, this case requires application of Hellerstedt (“the same legal stand-

ard”) to claims by Arkansas abortion practitioners or facilities (“similar factual is-

sues presented by two of the same plaintiffs”).  Appellees’ Br. 8, LRFP v. 

Rutledge, No. 19-2690 (8th Cir. Dec. 31, 2019), Entry ID#4866600.  Such general-

ized overlap, LRFP conceded, would not lead to the sort of judicial efficiencies 

that justify nonrandom assignment.  See id. 8 n.6 (arguing that nothing in the 

Jegley record is “uniquely relevant to the claims or defenses in this case” (quota-

tion marks omitted)). 

Regardless of the illusory grounds for nonrandom assignment in this case, 

the district court granted it on an ex parte basis—before Petitioners had even been 

served.  See Br. in Supp. of Mot. to Reconsider Ex Parte Order, DE 23 at 3.  And 

when Petitioners asked for reconsideration, the district court refused.  See Order, 

DE 29 at 1.  Petitioners included that ex parte order and the refusal to reconsider it 

in their currently pending appeal of the district court’s preliminary injunction that 

predates, and is unrelated to, the COVID-19 pandemic.  Notice of Appeal, DE 120 

at 1; see Statement of Issues on Appeal 1, LRFP v. Rutledge, No. 19-2690 (8th Cir. 

August 21, 2019), Entry ID#4821909. 
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Because of that appeal, the district court lacked jurisdiction to act on LRFP’s 

motion for leave to file a supplemental complaint, which required relitigation of 

the same issues raised in the appeal of the prior order on nonrandom assignment.  

Any other conclusion would allow LRFP to dodge the jurisdictional bar on litigat-

ing issues currently pending on appeal.  See Griggs v. Provident Consumer Disc. 

Co., 459 U.S. 56, 58 (1982) (per curiam) (“The filing of a notice of appeal is an 

event of jurisdictional significance—it confers jurisdiction on the court of appeals 

and divests the district court of its control over those aspects of the case involved 

in the appeal.”).  Petitioners’ “notice of appeal transfer[red] adjudicatory authority” 

over the issue of nonrandom assignment of any claims in this case “from the dis-

trict court to the court of appeals.”  Manrique v. United States, 137 S. Ct. 1266, 

1271 (2017).  As a result, the district court abused its discretion in granting LRFP’s 

motion for leave to file a supplemental complaint, which raised that same issue. 

B.  Additionally, the district court should have denied LRFP’s motion be-

cause it was improper under Rule 15(d) of the Federal Rules of Civil Procedure.   

This Court has said that the allegations in a supplemental pleading must 

“pertain[] to the original cause.”  Vorachek, 563 F.2d at 886.  Hence, a supple-

mental complaint “cannot be used to introduce a separate, distinct and new cause 

of action.”  Planned Parenthood of S. Ariz. v. Neely, 130 F.3d 400, 402 (9th Cir. 

1997) (quotation marks omitted); see Keith v. Volpe, 858 F.2d 467, 474 (9th Cir. 
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1988) (noting that “some relationship must exist between the newly alleged matters 

and the subject of the original action”); Lewis v. Knutson, 699 F.2d 230, 239 (5th 

Cir. 1983) (prohibiting supplemental pleadings that are “not germane to the origi-

nal cause of action”). 

LRFP’s supplemental complaint introduces a new cause of action that bears 

no relationship to the original complaint.  The original complaint related to three 

specific Arkansas laws and whether those laws imposed an undue burden under 

normal conditions.  Plaintiffs admitted as much to the district court.  See Br. in 

Supp. of Mot. for Leave to File Supp. Compl., DE 133 at 2.  But the supplemental 

complaint relates only to Arkansas’s emergency COVID-19 response.  See Suppl. 

Compl., DE 132-1 ¶¶ 38-55.  The supplemental complaint alleges nothing in rela-

tion to the three laws challenged in the original complaint. 

LRFP argues that both the supplemental complaint and the original com-

plaint allege violations—albeit completely unrelated violations—of “women’s con-

stitutional right to abortion.”  DE 133 at 5.  By this reasoning, every future Arkan-

sas abortion claim should be filed as a supplemental complaint.  Such a tenuous 

overlap demonstrates that LRFP’s supplemental complaint is another ruse to avoid 

random assignment.  See Neely, 130 F.3d at 402-03 (district court abused its dis-

cretion in allowing supplemental complaint, even though “both the original suit 
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and the supplemental complaint sought to challenge Arizona’s parental consent 

law”).   

Petitioners predicted last year that LRFP’s manipulation of the random as-

signment rules would “not be a one-time occurrence.”  Resp. in Opp’n to Mot. for 

Partial Dismissal 2, LRFP v. Rutledge, No. 19-2690 (8th Cir. Sept. 3, 2019), Entry 

ID#4826375.  Petitioners told this Court that by LRFP’s logic, “every future case 

challenging Arkansas’s abortion laws will be assigned” on a nonrandom basis.  Id.  

And the district court’s actions below—granting leave to file an entirely unrelated 

supplemental complaint on an ex parte basis—made that prediction a reality. 

LRFP has now twice avoided the normal, random-assignment process.  And 

Petitioners now predict that, absent intervention from this Court, random assign-

ment of Arkansas abortion lawsuits is a thing of the past.  Because the district court 

abused its discretion in issuing an ex parte order allowing LRFP to file an unre-

lated supplemental complaint, this Court should issue a writ of mandamus and or-

der dismissal of that improper supplemental complaint. 
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CONCLUSION 

The Court should issue a writ of mandamus and direct the district court to 

vacate the ex parte temporary restraining order it entered on April 14, 2020.   
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