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INTRODUCTION 

In an ex parte TRO, the district court created a blanket exemption for abor-

tion practitioners from Arkansas measures that preserve healthcare resources to 

save lives in the fight against COVID-19.  These measures don’t target abortions; 

they apply to all non-medically necessary surgeries.  And they are only temporary.  

The district court didn’t consider these facts because it issued the TRO without 

giving Petitioners so much as a chance for a teleconference.  In issuing ex parte re-

lief, the district court also ignored the Supreme Court’s 100-year-old framework 

for considering constitutional objections to emergency public-health measures.  

These errors and more mean that Petitioners are likely to succeed on the merits of 

the petition for a writ of mandamus they filed today. 

But the fluidity of the COVID-19 crisis means that Petitioners and other Ar-

kansas officials need relief from this Court sooner than even expedited mandamus 

briefing will allow.  So Petitioners respectfully file this Motion asking the Court 

for three things: (1) a stay of the district court’s TRO pending a mandamus deci-

sion; (2) a temporary administrative stay while the Court considers this motion; 

and (3) expedited consideration of the mandamus petition.   

Petitioners request that the Court grant this motion as soon as possible so 

that Arkansas may continue to protect its healthcare workers and prevent further 

spread of the virus.  Because every moment is valuable in combating this virus, it 
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would be impracticable for Petitioners to first seek a stay from the district court. 

See Fed. R. App. P. 8(a)(2)(a)(i). 

BACKGROUND 

A. The COVID-19 public-health emergency is an unprecedented threat to 

Arkansans. 

The COVID-19 pandemic has thus far infected just under two million people 

worldwide, with over 600,000 of those in the United States.1  It has claimed over 

100,000 lives, and for much of the world, the worst is yet to come. 

The situation in Arkansas is no different.  The number of confirmed cases 

rose to 1,498 as of yesterday, with another two deaths.2  But Arkansas hospitaliza-

tions have not yet peaked, with current models estimating a peak on May 2, 2020. 

APP28.3  And personal protective equipment (PPE) is in short supply across the 

country.  APP28-29.  Indeed, as COVID-19 carriers are frequently asymptomatic, 

healthcare workers need to use PPE even when not treating COVID-19 patients. 

1 Coronavirus COVID-19 Global Cases by the Center for Systems Science and 

En-gineering at Johns Hopkins University (JHU), https://coronavirus.jhu.edu/

map.html. 

2 https://www.youtube.com/watch?v=82Oh_wIRxhY. 

3 Petitioners were denied an opportunity to respond below.  Consequently, Petition-

ers have attached declarations they would have filed below.  Even if this Court 

does not consider those declarations, it should take judicial notice of the publicly 

available material cited therein.   
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APP28.  With infections poised to peak, it is more important than ever that state of-

ficials be free to guide Arkansans through this crisis. 

As elsewhere, Arkansas officials have issued a number of emergency orders 

and directives to curb the spread of COVID-19 and flatten the curve so hospital re-

sources are not overwhelmed.  See APP27-28.  On March 11, 2020, Governor Asa 

Hutchinson in executive order EO 20-03 declared a state of emergency.  APP23-

24.  Pursuant to EO 20-03, Arkansas has enacted emergency restrictions that in-

clude: closing K-12 schools for the remainder of the current school year, requiring 

most state employees to telework, requiring healthcare facilities to screen staff and 

visitors for fever and symptoms of the virus, closing bars and restaurant dine-in 

service, and closing other indoor venues.  APP27-28. 

ADH is empowered under EO 20-03, and other emergency measures, to is-

sue emergency orders to “do everything possible to respond to and recover from 

the COVID-19 virus.”  APP23.  In considering responses, ADH has noted the criti-

cal PPE shortages faced around the country.  APP28-29.  PPE needed to combat 

the pandemic includes gloves, gowns, face and eye protections, N95 masks, and 

surgical masks.  APP28.  To maximize PPE availability during Arkansas’s peak, 

ADH is currently taking steps to preserve PPE, including issuing guidance priori-

tizing its allocation.  APP29. 
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Like other surgical procedures, surgical abortions require PPE to protect 

staff “from exposure to blood and other bodily fluids and tissue, and to protect the 

patient from infection.”  APP34.  Necessary PPE could include a surgical mask, 

eye protection, a gown, and gloves.  APP34.  Complications can increase the re-

quired PPE.  APP34-35.  And with the COVID-19 threat looming, patients require 

PPE as well.  APP34. 

On April 3, following CDC guidance, ADH issued a directive on elective 

surgeries, mandating that all non-medically necessary surgeries be postponed dur-

ing the COVID-19 emergency.  APP25.  Not only will this conserve PPE sorely 

needed to respond to the pandemic, it will help reduce social contact.  APP29.  It 

applies equally to all types of surgeries, requiring postponement of any surgeries 

that do not meet the criteria for being deemed immediately medically necessary.  

APP29. 

On April 7, in response to a complaint received by ADH, inspectors con-

ducted an unannounced inspection of Little Rock Family Planning Services 

(LRFP).  APP29-30.  ADH personnel discovered that facility was providing abor-

tions that were not medically necessary instead of postponing them as required.  

APP30.  On April 10, ADH notified LRFP that it was violating the directive and 

ordered it to immediately stop performing noncompliant surgeries.  APP30. 
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B. LRFP repurposes an unrelated lawsuit to challenge ADH’s nonessential 

surgery directive. 

LRFP and other plaintiffs originally filed this lawsuit last summer, challeng-

ing three separate abortion-related laws that were passed during Arkansas’s 2019 

legislative session.  The district court preliminarily enjoined all three statutes, and 

an interlocutory appeal of its injunction is pending before this Court.  See LRFP v. 

Rutledge, No. 19-2690.  That appeal also challenges the plaintiffs’ procedural 

wrangling to avoid random assignment and instead ensure that every abortion case 

is heard by their preferred judge, one with a history of granting them preliminary 

injunctions that have not survived appeal.  Arkansas has requested that the case be 

reassigned upon remand. 

In line with the plaintiffs’ strategy to avoid random assignment, LRFP did 

not file a new lawsuit to pursue the claims at issue in this Petition.  Instead, on 

April 13, LRFP and one of its practitioners (both of whom are plaintiffs in LRFP v. 

Rutledge and are referred to collectively as “LRFP” in this Motion) sought leave to 

file a supplemental complaint in LRFP v. Rutledge, challenging ADH’s generally 

applicable elective-surgery directive.  That directive has nothing at all to do with 

the three statutes challenged last year.  As a result of strategic maneuvering like 

this, all four abortion cases currently pending in Arkansas federal court are cur-

rently assigned to the same district judge. 
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In the supplemental complaint, LRFP challenged the emergency measures as 

they applied to surgical abortions.  Hours after moving to file a supplemental com-

plaint, LRFP sought an ex parte TRO.  It claimed that the directive’s requirement 

to postpone all non-medically necessary surgical abortions operated as a ban on 

previability abortion.   

C. The district court issues an ex parte TRO. 

At 3:30 p.m. on April 14, the district court granted LRFP’s motion for an ex 

parte TRO.4  It enjoined the application of the emergency measures as applied to 

surgical-abortion providers, barring ADH from requiring surgical abortions be 

postponed—like every other surgical procedure—unless necessary to preserve the 

life or health of the patient.  Because of the ex parte TRO, unlike every other 

healthcare providers in Arkansas, surgical abortion providers are exempt from the 

State’s efforts to beat COVID-19.  

The district court’s errors began just three pages into its TRO.  The district 

court noted its belief that the “Challenged Provisions,” i.e., the various emergency 

orders at issue here, “do not contain an expiration date, and neither the ADH nor 

Governor Hutchinson have determined how long the Challenged Provisions will 

                                           
4 On Easter Sunday evening, LRFP sent Petitioners’ counsel an email asserting that 

it would seek an ex parte TRO—in an unknown court and on an unknown basis—if 

LRFP was not immediately exempted from ADH’s directive.  After LRFP filed its 

motion, the district court issued its TRO without allowing a response. 
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remain in effect.”  APP3.  But Arkansas law already limits the duration of a state 

of emergency:  “No state of disaster emergency may continue for longer than sixty 

(60) days unless renewed by the Governor.”  Ark. Code Ann. 12-75-107.  The 

emergency declared in EO 20-03 on March 11 thus may not extend past May 10, 

unless extended by the Governor.  Thus, the state of emergency declared in EO 20-

03 and ADH’s directive expire on May 11, the 61st day after March 11.  The dis-

trict court proceeded under the mistaken assumption that ADH’s directive is indefi-

nite.  See APP15. 

Based on its mistaken view that Arkansas’s emergency measures “indefi-

nitely postpone” surgical abortions, the district court concluded that they “prohibit 

virtually all pre-viability abortions after 10 weeks LMP and prohibit virtually all 

pre-viability abortions for patients for whom medication abortion is contraindi-

cated.”  APP11.  Though it did so without any explanation, the district court appar-

ently equated indefinitely postponing a procedure—which Arkansas’s emergency 

measures don’t do—with prohibiting it.  It thus held that Casey’s undue-burden 

framework does not apply because it thought any “prohibitions” of previability 

abortions are per se unconstitutional.  APP12. 

The district court went on to explain that if it did apply the undue-burden 

standard based on the limited information it had, it would still hold the emergency 
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measures unconstitutional.  It discounted the benefits of the emergency measures 

both as to conserving scarce healthcare resources and social-distancing concerns. 

Usurping the role of Arkansas officials tasked with overseeing the State’s 

pandemic response and who best understand conditions in the State, the district 

court declared abortion is an avenue for managing scarce healthcare resources.  It 

admitted the legitimacy of Arkansas’s “interests in protecting or promoting the 

public’s health and safety during the COVID-19 pandemic.”  APP14.  But it held 

that previability abortion is actually a better outcome in terms of dealing with the 

COVID-19 pandemic because it “decreases” the “demand for hospital care, espe-

cially given [its] findings that abortion is safer and does not burden hospitals as 

much as continued pregnancy, miscarriage management, and childbirth.”  APP14 

(emphasis added). 

Turning to the question of burdens, the district court repeated its mistaken 

view that the emergency measures indefinitely postpone pre-viability abortions for 

some women.  APP15.  Donning its public-health-official hat once more, it noted 

the “risk of contracting COVID-19” if Arkansas women must travel to an out-of-

state abortion clinic, APP16, giving no credence to the danger of out-of-state 

women traveling to LRFP for abortions.   

In its purported (and hypothetical) undue-burden analysis, the district court 

never once cited this Court’s precedent governing facial challenges, nor recited its 
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standard: whether a restriction’s “benefits are substantially outweighed by the bur-

dens it imposes on a large fraction of women.”  Planned Parenthood Ark. & E. 

Okla. v. Jegley, 864 F.3d 953, 960 n.9 (2017).  Nor did it “estimate the number of 

women who would be unduly burdened by” the emergency measures.  Id. at 959.  

It simply concluded, sans analysis, that a large fraction of women would be unduly 

burdened.   

The district court then announced that its conclusion was “consistent with 

the Supreme Court’s decision in Jacobson v. Massachusetts, 197 U.S. 11 (1905),” 

despite failing to analyze that decision at all or apply its test for determining when 

a State’s curtailment of a constitutional right during a public-health emergency is 

constitutional.  APP16.  That brief mention is the only appearance Jacobson makes 

in the TRO.  Similarly, the district mentioned only in passing the Fifth Circuit’s re-

cent decision applying Jacobson to an abortion-rights challenge to a COVID-19 re-

sponse.  See APP17 (citing In re Abbott, — F.3d —, 2020 WL 1685929 (5th Cir. 

2020)). 

As to irreparable harm, the district court simply concluded that interference 

with the right to abortion automatically qualifies as irreparable harm.  APP18.  The 

district court did not mention the irreparable harm its order imposed on Arkansas’s 

COVID-19 response efforts.  So, too, when it considered the public-interest prong.  
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Nor did it purport to consider the public interest in state officials being free from 

judicial interference with their COVID-19 response efforts. 

Petitioners filed an emergency petition for writ of mandamus, asking this 

Court to vacate the TRO and to order random reassignment on remand.  They now 

file this Motion (1) to stay the TRO pending decision on mandamus, (2) to admin-

istratively stay the TRO while deciding this motion, and (3) to expedite considera-

tion of the petition for mandamus. 

ARGUMENT 

Petitioners satisfy all four stay factors: (1) likelihood of success on the mer-

its, (2) irreparable harm, (3) no substantial harm to other parties, and (4) the public 

interest.  Brady v. Nat’l Football League, 640 F.3d 785, 789 (8th Cir. 2011); see 

Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 

406, 411-19 (5th Cir. 2013) (addressing stay factors in abortion context). 

I. Petitioners are likely to succeed on the merits of their mandamus peti-

tion. 

Petitioners are entitled to mandamus because: (1) their right to the writ is 

clear and indisputable; (2) they have no other adequate means to obtain relief; and 

(3) the writ is appropriate under the circumstances.  In re Kemp, 894 F.3d 900, 905 

(8th Cir. 2018).  As explained below, the district court clearly and indisputably 

erred when it enjoined Petitioners from enforcing the emergency measures against 

abortion providers.  Appeal is an inadequate remedy because temporary restraining 
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orders cannot be appealed.  Further, each moment that the TRO is in place, Arkan-

sas’s COVID-19 response is critically hamstrung.  Mandamus and an immediate 

stay is appropriate in these circumstances. 

A. The district court clearly and indisputably erred. 

As the Fifth Circuit held in granting mandamus to correct the same error the 

district court made here, “the district court’s refusal to acknowledge the governing 

framework from Jacobson was a clear abuse of discretion that produced a patently 

erroneous result: bestowing on abortion providers a blanket exemption from a gen-

erally-applicable emergency public health measure.”  Abbott, 2020 WL 1685929, 

at *15.  “Not stopping there, the district court usurped the power of state authori-

ties by passing judgment on the wisdom and efficacy of those emergency 

measures.”  Id.  This Court is likely to follow the Fifth Circuit’s lead and grant 

mandamus relief. 

1. Precedent dating back a century permits a State to exercise its 

police power in an emergency to protect public health. 

The district court clearly and indisputably erred by failing to apply the legal 

standard that has governed state responses to public-health emergencies for over 

100 years.  Under the district court’s approach, any prohibition (or indefinite post-

ponement) of previability abortion is facially unconstitutional, no matter what a 

State needs to combat a public-health emergency.  Abortion is simply sacred.  But 

that approach ignores longstanding public-health-emergency precedent.  As the 
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Fifth Circuit recently recognized, “the framework governing emergency exercises 

of state authority during a public health crisis” was “established over 100 years ago 

in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905).”  Abbott, 

2020 WL 1685929, at *5.   

Jacobson involved a Massachusetts law providing for mandatory vaccina-

tion to fight a smallpox epidemic.  That law was challenged as violating the Four-

teenth Amendment right for a person “to care for his own body and health in such 

a way as to him seems best.”  197 U.S. at 26.  The Court upheld the statute, hold-

ing that “a community has the right to protect itself against an epidemic of disease 

which threatens the safety of its members.”  Id. at 26-27.  The Court explained that, 

for this reason, “the rights of the individual in respect of his liberty may at times, 

under the pressure of great dangers, be subjected to such restraint, to be enforced 

by reasonable regulations, as the safety of the general public may demand.”  Id. at 

29. 

Jacobson established a lenient two-part test for courts reviewing constitu-

tional challenges to state action during a public-health crisis.  Under that standard, 

government action is susceptible to challenge only if it, “purporting to have been 

enacted to protect the public health . . . or the public safety, [1] has no real or sub-

stantial relation to those objects, or [2] is beyond all question, a plain, palpable in-

vasion of rights secured by the fundamental law.”  197 U.S. at 31.  While Jacobson 
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recognized that judicial intervention might be warranted in “[e]xtreme cases,” it 

“disclaimed any judicial power to second-guess the state’s policy choice in crafting 

emergency public health measures.”  Abbott, 2020 WL 1685929, at *6.  To do so 

would be to “usurp the functions of another branch of government.”  Jacobson, 

197 U.S. at 28.   

In reviewing a challenge involving the right to abortion under the Jacobson 

framework, Casey’s undue-burden standard—the governing standard in abortion 

cases generally—must be incorporated under the second prong.  In other words, 

courts must ask whether the State’s public-health response “imposes burdens on 

abortion that ‘beyond all question’ exceed its benefits in combating the epidemic.”  

Abbott, 2020 WL 1685929, at *11 (quoting Jacobson, 197 U.S. at 31).  To put it in 

terms of this Court’s precedents governing facial challenges to abortion re-

strictions, the issue is whether the “benefits are” beyond all doubt “substantially 

outweighed by the burdens it imposes on a large fraction of women.”  Jegley, 864 

F.3d at 960 n.9. 

2. The district court clearly erred in holding that that abortion is a 

constitutional super-right free from any state restriction in any 

situation, even a public health crisis. 

Committing what the Fifth Circuit described as an “extraordinary” error, Ab-

bott, 2020 WL 1685929, at *2, the district court cast aside the governing frame-

work of Jacobson and Casey and instead held that the right to abortion is special, 
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and may never be restricted by States—not even by a generally applicable public-

health directive issued to combat a novel pandemic, APP11.  The district court 

clearly and indisputably erred in so doing. 

The district court, citing its own prior decision in this case as authority, held 

that the right to a previability abortion is absolute, and any law that operates as a 

ban on previability abortion is facially invalid.  APP11-13.  But that conclusion is 

contrary to Casey itself, which upheld a Pennsylvania parental-consent require-

ment that entirely barred minors who could not obtain a bypass from obtaining an 

abortion, underscoring that there is no absolute right to pre-viability abortion.  See 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 899 (1992); see also Cin-

cinnati Women’s Servs., Inc. v. Taft, 468 F.3d 361, 374 (6th Cir. 2006).  So the no-

tion that the right at issue in Casey is unlimited cannot even get off the ground. 

The Fifth Circuit considered and rejected that notion, holding that “nothing 

in the Supreme Court’s abortion cases suggests that abortion rights are somehow 

exempt from the Jacobson framework.”  Abbott, 2020 WL 1685929, at *7.  As the 

Fifth Circuit put it, “Jacobson instructs that all constitutional rights may be reason-

ably restricted to combat a public health emergency.”  Id.  Indeed, the Abbott court 

issued a writ of mandamus to a district court that did the exact thing the district 

court did here, holding that the lower court “clearly and indisputably erred” by 
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“bluntly declar[ing]” Texas’s executive order to be “an outright ban on pre-viabil-

ity abortions” and enjoining it, instead of applying the Jacobson framework.  Id. 

(internal quotations omitted); cf. APP11 (describing the emergency measures as “a 

ban on virtually all pre-viability abortions after 10 weeks LMP”).  And particularly 

relevant here, before that, it administratively stayed the erroneous TRO.  

In any event, because the district court erroneously held the right to abortion 

to be absolute, it declined to apply what it believed would otherwise be the govern-

ing standard: Casey’s undue-burden framework.  But even the district court’s hy-

pothetical reference to that test was fraught with error because it failed to apply 

this Court’s precedents.  See APP13-16.  And even if that were not the case, the 

district court compounded its error further by failing to ask whether the emergency 

measures’ burdens “beyond question,” Jacobson, 197 U.S. at 31, “substantially 

outweighed . . . the burdens [they] impose[] on a large fraction of women,” Jegley, 

864 F.3d at 960 n.9.  

The district court created an absolute right that does not exist, employing it 

to enjoin a valid public-health measure in a time of emergency.  This was a clear 

abuse of discretion and justifies a stay pending mandamus relief. 
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3. Properly analyzed under the Jacobson framework, Arkansas’s 

emergency measures are constitutional. 

The district court’s failure to apply the controlling standard and the patently 

erroneous result it reached warrant mandamus relief.  But even had the district 

court applied the correct standard, it should have denied the ex parte TRO. 

a. Arkansas’s emergency measures have a real and substantial re-
lation to the COVID-19 pandemic. 

The first part of the Jacobson inquiry is whether the emergency measures 

have “a real or substantial relation” to the goal of combating the COVID-19 pan-

demic.  197 U.S. at 31.  In analyzing Texas’s similar executive order postponing 

both medication and surgical abortions, the Fifth Circuit concluded it was “obvi-

ous[ly] . . . a valid emergency response to the COVID-19 pandemic.”  Abbott, 2020 

WL 1685929, at *8.  Indeed, LRFP itself does not claim that Arkansas’s emer-

gency measures as a general matter lack a “real or substantial relation” to its pur-

poses of conserving PPE and reducing social contact.  At best, it argued in a foot-

note that the generally applicable strictures of ADH’s directive, as applied to surgi-

cal abortions in particular, lack such a relation.  See TRO Br., DE 1355 at 32 n.127.  

                                           
5 All citations designated “DE” are to docket entries in the case from which the pe-

tition arises, LRFP v. Rutledge, No. 4:19-CV-00449-KGB (E.D. Ark.). 
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The district court, for its part, recognized the State’s “legitimate interests in pro-

tecting or promoting the public’s health and safety during the COVID-19 panic.”  

APP14. 

Thus, it is undisputed that ADH’s directive is a valid public-health measure 

aimed at curtailing COVID-19.  The thrust of LRFP’s supplemental complaint is 

that the Constitution requires States to create special exemptions for surgical abor-

tions from generally applicable public-health measures.  But nothing in the Jacob-

son framework requires that public-health officials take a piecemeal approach in 

dealing with a crisis.  Providing exceptions to every provider that wants them 

would no doubt swallow the rule.  LRFP’s arguments that it should be able to per-

form surgical abortions, unlike other surgeries, amount to no more than policy dis-

agreements.  But neither LRFP nor “courts” are entitled to “second-guess the wis-

dom or efficacy of the measures” Arkansas has taken to combat the spread of 

COVID-19.  Abbott, 2020 WL 1685929, at *7.   

b. Arkansas’s emergency measures are not “beyond all question” 

a ban on previability abortion. 

The second part of the Jacobson inquiry is whether the emergency measures 

are “beyond all question, a plain, palpable invasion of rights secured by the funda-

mental law.”  Jacobson, 197 U.S. at 31.  In analyzing Texas’s similar executive or-

der postponing both medication and surgical abortions, the Fifth Circuit held that it 

“merely postpones certain nonessential abortions, an emergency measure that does 
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not plainly violate Casey in the context of an escalating public health crisis.”  Ab-

bott, 2020 WL 1685929, at *9.  The same is true here.   

The district court concluded that the emergency measures “prohibit virtually 

all pre-viability abortions after 10 weeks LMP and prohibit virtually all pre-viabil-

ity abortions for patients for whom medication abortion is contraindicated.”  

APP11.  But the emergency measures do not ban abortions.  Instead, they only de-

lay[] certain non-essential abortions.”  Abbott, 2020 WL 1685929, at *9.  Like 

Texas’s order, they will expire.  As explained above, unless extended by the Gov-

ernor, the emergency proclamation, along with all ADH directives issued pursuant 

to its emergency powers, will expire on May 11, 2020.  “The expiration date makes 

[the emergency measures] a delay, not a ban, and also shows [it] is reasonably tai-

lored to the present crisis.”  Id. at *10.  And postponement of abortions is only rel-

evant in the constitutional sense where it “lead[s] to an increased risk of complica-

tions.”  Jegley, 864 F.3d at 957. 

“Properly understood,” the emergency measures amount to “a temporary 

postponement of all non-essential medical procedures, including abortion, subject 

to facially broad exceptions.”  Abbott, 2020 WL 1685929, at *10.  The Fifth Cir-

cuit correctly held that this “does not constitute anything like an ‘outright ban’ on 

Appellate Case: 20-1791     Page: 21      Date Filed: 04/15/2020 Entry ID: 4903227 



19 

pre-viability abortion,” and thus “cannot be affirmed to be, beyond question, in pal-

pable conflict with the Constitution.”  Id. (quoting Jacobson, 197 U.S. at 31).  The 

same is true here. 

c. The emergency measures are not “beyond all question” an un-
due burden under Casey. 

Based on the limited record before it—which by definition lacked any evi-

dence from Petitioners—the district court could not possibly conclude that LRFP is 

likely to show that Arkansas’s emergency measures are “beyond all doubt” an un-

due burden, certainly not as a facial matter. 

Under Casey, a law imposes an “undue burden” when it places “a substantial 

obstacle in the path of a woman seeking an abortion.”  505 U.S. at 878 (plurality).  

And only if a law amounts to a substantial obstacle does a court move on to the 

balancing test, where it must “consider the burdens a law imposes on abortion ac-

cess together with the benefits those laws confer.”  Whole Woman’s Health v. Hel-

lerstedt, 136 S. Ct. 2292, 2309 (2016).  In order for a burden to be undue as a facial 

matter, the benefits must be “substantially outweighed by the burdens it imposes 

on a large fraction of women.”  Jegley, 864 F.3d at 960 n.9.  To top it off, in the 

context of the Jacobson framework, Plaintiffs must establish this “beyond all 

question.” 

Requiring the postponement of surgical abortions for a matter of weeks is 

not a prohibition on previability abortion, as the district court assumed.  See 
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APP13-14.  And because every type of surgery is subject to the same requirement, 

the emergency measures are cetianly not “designed to strike at the right itself.”  

Casey, 505 U.S. at 874.  Indeed, the burdens on women delaying an abortion are 

the same as the burdens on every Arkansan who must postpone elective surgery 

during this pandemic.  Worse still, the district court entirely ignored this Court’s 

instruction to esimate the number of women who would suffer a substantial 

burden.  See Jegley, 864 F.3d at 960.  The district court pointed to no evidence that 

even a single woman would be harmed by the delay at issue here—much less that 

any woman would be prevented from getting an abortion.  See APP16. 

The district court’s benefits analysis fares no better, and amounts to little 

more than second-guessing state officials’ COVID-19 response.  See Abbott, 2020 

WL 1685929, at *6 (disclaiming any “judicial power to second-guess the state’s 

policy choice in crafting emergency public health measures.”).  Most egregiously, 

the district court suggested that Arkansas should favor abortions over childbirth as 

a means of PPE preservation.  See APP14.  That is not a federal court’s decision to 

make.  Nor is Arkansas required to accept LRFP’s procedures adopted by LRFP in 

managing its response to the pandemic, instead of holding all providers across the 

State to the same standard.  See APP14-15; see also Jegley, 864 F.3d at 960 n.9 

(making clear that State need not defer to abortion facilities’ protocols).  “[I]f the 

choice is between two reasonable responses to a public crisis, the judgment must 
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be left to the governing state authorities.”  Abbott, 2020 WL 1685929, at *12.  At 

every turn, the district court clearly and indisputably erred. 

B. Petitioners have no adequate remedy by appeal, and mandamus is ap-

propriate under the circumstances. 

This Court has granted mandamus to review an order that “ordinarily is not 

appealable.”  See Kemp, 894 F.3d at 905 (denial of a motion to dismiss); In re 

Lombardi, 741 F.3d 888, 889 (8th Cir. 2014) (en banc) (discovery order).  Here, 

the district court’s TRO is not appealable under 28 U.S.C. 1292.  Moreover, this is-

sue is extraordinarily time-sensitive, with state officials required to respond to 

emergencies in real-time.  Every day that the district court’s erroneous TRO is in 

place is a day where the risks identified by state officials go unchecked, and where 

Arkansas’s goals of conserving PPE to combat this pandemic are frustrated.  In-

deed, by the time the TRO expires, Arkansas will be mere days away from what 

the CDC expects to be the peak of infections.  Time is of the essence. 

Mandamus is appropriate to correct the drastic errors below.  The state inter-

est in being able to manage its COVID-19 response cannot be overstated.  As the 

Fifth Circuit noted in granting mandamus, “[i]t is hard to imagine a more urgent 

situation.”  Abbott, 2020 WL 1685929, at *15.  The result of the TRO is to “be-

stow[] on abortion providers a blanket exemption from a generally-applicable 

emergency public health measure.”  Id.  Still worse, “the district court usurped the 
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power of state authorities by passing judgment on the wisdom and efficacy of those 

emergency measures.”  Id.   

The district court below did the exact thing the Fifth Circuit granted manda-

mus relief to correct just days ago.  And it acted on the basis of an obvious legal er-

ror—one it could have avoided by giving Petitioners the chance to oppose the 

TRO.  This Court should follow the Fifth Circuit and issue a writ of mandamus re-

quiring the district court to vacate its TRO. 

II. Arkansas and its people are suffering irreparable harm as a result of 

the TRO, and they will continue to suffer irreparable harm absent a 

stay. 

As detailed above, Arkansas has a significant interest in preserving the 

health, welfare, and safety of its citizens, and its emergency measures are designed 

to do just that.  The harm caused by allowing non-medically necessary surgical 

abortions to go forward—potentially using up PPE and hospital beds while further 

spreading the disease—cannot be remedied.  And “the inability to enforce its duly 

enacted plans clearly inflicts irreparable harm on the State.”  Abbott v. Perez, 138 

S. Ct. 2305, 2324 n.17 (2018).  Arkansas must be allowed to take measures neces-

sary to protect its citizens. 

III. The remaining stay factors favor Petitioners. 

A.  A stay will not injure LRFP or its practitioners, which have not identified 

any injuries that it will suffer absent the TRO.  Instead, the only alleged injuries are 

Appellate Case: 20-1791     Page: 25      Date Filed: 04/15/2020 Entry ID: 4903227 



23 

those suffered by their patients, none of whom have filed suit or even provided evi-

dence.  LRFP has not identified a single woman who currently wants an abortion 

but will be unable to obtain one after the executive order is lifted. 

B.  A stay is in the public interest.  When, as here, the State seeks a stay 

pending appeal, “its interest and harm merge with that of the public.”  Veasey v. 

Abbott, 870 F.3d 387, 391 (5th Cir. 2017) (per curiam) (citing Nken v. Holder, 556 

U.S. 418, 435 (2009)).  There can be no question that stopping the spread of 

COVID-19, ensuring healthcare workers have sufficient PPE, and leaving open as 

many hospital beds as possible is in the public’s interest at this time. 

IV. The Court should expedite briefing and decision on the mandamus peti-

tion. 

For all of the reasons detailed above, the Court should expedite considera-

tion of the mandamus petition.  The fast-moving situation requires clarity from the 

Court as soon as possible. 
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CONCLUSION 

The Court should stay the district court’s temporary restraining order pend-

ing decision on the mandamus petition and enter a temporary administrative stay 

while it considers this motion.  The Court should also expedite consideration of the 

mandamus petition.  Petitioners request a ruling on this Motion as soon as possible. 
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THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 

LITTLE ROCK FAMILY PLANNING SERVICES, et al. PLAINTIFFS 
 
v. Case No. 4:19-cv-00449-KGB 
 
LESLIE RUTLEDGE, in her official capacity as Attorney 
General of the State of Arkansas, et al. DEFENDANTS 

 
TEMPORARY RESTRAINING ORDER 

 
 Before the Court are a motion for expedited leave to file a supplemental complaint and a 

motion for an ex parte temporary restraining order and/or preliminary injunction filed by separate 

plaintiffs Little Rock Family Planning Services (“LRFP”) and Thomas Tvedten, M.D., on behalf 

of himself and his patients (collectively, the “Supplemental Complaint Plaintiffs”) (Dkt. Nos. 132, 

134).  In the instant motions, the Supplemental Complaint Plaintiffs challenge as unconstitutional 

the State of Arkansas’ enforcement of Arkansas Governor Asa Hutchinson’s April 4, 2020, 

Executive Order 20-13, which amended both Executive Order 20-03, issued March 11, 2020, and 

Executive Order 20-10, issued March 26, 2020, and application of the April 3, 2020, Arkansas 

Department of Health’s (“ADH”) Directive on Elective Surgeries (the “ADH Directive”) through 

an April 10, 2020, cease-and-desist order sent by ADH to LRFP to bar all surgical abortions, 

“except where immediately necessary to protect the life or health of the patient” (the “ADH Cease-

and-Desist Order”)  (collectively, the “Challenged Provisions”).  For the reasons set forth herein, 

the Court provisionally grants the Supplemental Complaint Plaintiffs’ motion for expedited leave 

to file a supplemental complaint and motion for an ex parte temporary restraining order.  The Court 

has under advisement the Supplemental Complaint Plaintiffs’ motion for a preliminary injunction.  

The Court will reconsider these matters upon the submission of defendants’ written arguments. 

I. Factual And Procedural History 
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Plaintiffs commenced this action on June 26, 2019.  Along with the complaint for 

injunctive and declaratory relief, a motion for a temporary restraining order and/or preliminary 

injunction was filed by separate plaintiffs LRFP and Dr. Tvedten (Dkt. Nos. 1, 2).1  Plaintiffs filed 

this action seeking declaratory and injunctive relief on behalf of themselves and their patients 

under the United States Constitution and 42 U.S.C. § 1983 to challenge three acts passed by the 

Arkansas General Assembly:  (1) Arkansas Act 493 of 2019, which bans abortion “where the 

pregnancy is determined to be greater than 18 weeks,” as measured from the first day of a woman’s 

last menstrual period (“LMP”) in nearly all cases; (2) Arkansas Act 619 of 2019, which prohibits 

a physician from intentionally performing or attempting to perform an abortion “with the 

knowledge” that a pregnant woman is seeking an abortion “solely on the basis” of:  a test 

“indicating” Down syndrome, a prenatal diagnosis of Down syndrome, or “[a]ny other reason to 

believe” the “unborn child” has Down syndrome (“Act 619”); and (3) Arkansas Act 700 of 2019, 

which provides that “[a] person shall not perform or induce an abortion unless that person is a 

physician licensed to practice medicine in the state of Arkansas and is board-certified or board-

eligible in obstetrics and gynecology.”  The Court entered a temporary restraining order on July 

23, 2019 (Dkt. No. 83).  The Court subsequently entered a preliminary injunction order on August 

6, 2019 (Dkt. No. 119).  Defendants appealed (Dkt. No. 120), and their appeal remains pending 

before the Eighth Circuit Court of Appeals. 

 On April 13, 2020, the Supplemental Complaint Plaintiffs filed a motion for expedited 

leave to file a supplemental complaint and a motion for an ex parte temporary restraining order 

and/or preliminary injunction (Dkt. Nos. 132, 134).  Defendants have not yet responded to either 

                                                      
     1  Not all named plaintiffs in this lawsuit joined in the initial motion for temporary restraining 
order and/or preliminary injunction (Dkt. Nos. 2, 32). 
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motion.  However, plaintiffs notified counsel for defendants on April 12, 2020, of their intent to 

seek an ex parte temporary restraining order barring enforcement of the Challenged Provisions 

against LRFP to bar all surgical abortions, “except where immediately necessary to protect the life 

or health of the patient” (Dkt. No. 134-18, ¶ 4). 

  To briefly summarize the factual background, on April 3, 2020, the ADH issued the ADH 

Directive that states that elective surgery “[p]rocedures. . . that can be safely postponed shall be 

rescheduled to an appropriate future date,” subject to certain enumerated exceptions (Dkt. No. 134-

7, at 2).  The next day, by Executive Order 20-13, Governor Hutchinson declared that a violation 

of a directive from the Secretary of Health “is a misdemeanor offense, and upon conviction 

therefore is punishable by a fine of not less than one hundred ($100) nor more than five hundred 

dollars ($500) or by imprisonment not exceeding one (1) month, or both.”  (Dkt. No. 132-1, at 29–

32).  On April 10, 2020, the ADH sent LRFP the ADH Cease-and-Desist Order stating that the 

April 3, 2020, ADH Directive “mandates the postponement of all procedures that are not 

immediately medically necessary,” and thus, according to ADH, the “prohibition applies to 

surgical abortions that are not immediately necessary to protect the life or health of the patient.”  

(Dkt. No. 134-2, at 31).  The ADH Cease-and-Desist Order requires LRFP to “immediately cease 

and desist the performance of surgical abortions, except where immediately necessary to protect 

the life or health of the patient.”  (Id.).  The ADH Cease-and-Desist Order also states that “[a]ny 

further violations of the April 3 [ADH] Directive will result in immediate suspension of [LRFP’s] 

license.”  (Id.).  Based on record evidence, the Challenged Provisions do not contain an expiration 

date, and neither the ADH nor Governor Hutchinson have determined how long the Challenged 

Provisions will remain in effect (Dkt. No. 132-1, ¶ 35). 
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 Based on record evidence, only the following types of abortion care are available in 

Arkansas currently:  medication abortions, which are available only up to 10 weeks as measured 

from the first day of a woman’s last menstrual period (“LMP”), aspiration surgical procedures, 

which are performed until approximately 13 weeks LMP, and dilation and evacuation (“D&E”) 

surgical procedures, which are performed until 21.6 weeks LMP, the legal time limit for an 

abortion in Arkansas.  After 10 weeks LMP, the only type of abortion care available in Arkansas 

is surgical abortion. 

II. Motion For Expedited Leave To File A Supplemental Complaint 
 
 Rule 15(d) of the Federal Rules of Civil Procedure authorizes supplementation of a 

complaint based on later events.  While an amended pleading under Rule 15(a) “is designed to 

include matters occurring before the filing of the bill but either overlooked or not known at the 

time,” a supplemental pleading under Rule 15(d) “is designed to cover matters subsequently 

occurring but pertaining to the original cause.”  United States v. Vorachek, 563 F.2d 884, 886 (8th 

Cir. 1977).  “The purpose of Rule 15(d) is to promote, as complete an adjudication as possible, of 

an existing dispute between the parties, which may have evolved since the action was initiated.”  

Schneeweis v. Nw. Tech. Coll., No. CIV.97-1742 (JRT/RLE), 1998 WL 420564, at *13 (D. Minn. 

June 1, 1998). 

 A copy of the Supplemental Complaint Plaintiffs’ proposed first supplemental complaint 

for injunctive and declaratory relief is attached as Exhibit 1 to the Supplemental Complaint 

Plaintiffs’ motion for expedited leave to file a supplemental complaint.  The Supplemental 

Complaint Plaintiffs maintain that 2 of the 4 plaintiffs in their proposed supplemental complaint 

are the same, as are all 18 named defendants.  They allege that the Challenged Provisions, among 

other things, violate Arkansas women’s right to access abortion care under the Substantive Due 
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Process and Equal Protection Clauses of the Fourteenth Amendment.  Further, the Supplemental 

Complaint Plaintiffs plead facts relating to:  (i) abortion procedures typically provided in Arkansas 

and their safety compared to other medical procedures; (ii) the importance of abortion as an 

element of women’s health care; (iii) the significant obstacles that women face in accessing 

abortion care in Arkansas, including travel distance and a lack of financial resources; and (iv) risks 

to women’s health and well-being that arise when access to abortion care is delayed, or denied 

altogether (Dkt. No. 133, at 5). 

 These issues are factually and legally similar to those raised in the operative complaint 

(Dkt. No. 1, ¶¶ 37–108) and have previously been addressed by the Court (Dkt. Nos. 83, 119).  

The Supplemental Complaint Plaintiffs represent that that the Court’s analysis of the supplemental 

complaint’s claims will involve facts, issues, and witnesses common to the underlying litigation, 

as well.  Further, because plaintiffs’ appeal remains pending in the Eighth Circuit, neither the 

discovery period nor other pre-trial district-court proceedings have commenced in this case. 

 Having carefully reviewed the motion and associated briefing, as well as the entire record 

in this case, the Court provisionally grants the Supplemental Complaint Plaintiffs’ motion for 

expedited leave to file a supplemental complaint (Dkt. No. 132) and directs the Supplemental 

Complaint Plaintiffs to file their proposed first supplemental complaint for injunctive and 

declaratory relief, attached as Exhibit 1 to their motion for expedited leave to file a supplemental 

complaint, within seven days from the entry of this Order. 

 III. Motion For An Ex Parte Temporary Restraining Order 

 On the limited record before it, the Court finds that the Supplemental Complaint Plaintiffs 

have demonstrated a likelihood of success on their substantive due process argument, irreparable 

harm should the temporary restraining order not be granted, and that the balance of the equities 
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and the public interest will be served by a temporary restraining order.  Accordingly, the 

Supplemental Complaint Plaintiffs are entitled to an ex parte temporary restraining order barring 

enforcement of the Challenged Provisions against LRFP. 

A. Standing To Seek Injunctive Relief 

 Having independently considered the issue, the Court finds that the Supplemental 

Complaint Plaintiffs have standing under Article III and 42 U.S.C. § 1983 to pursue a temporary 

restraining order to prohibit defendants from enforcing the Challenged Provisions against LRFP 

(Dkt. No. 119, at 76–82).  Further, the Court construes this as a facial challenge to the Challenged 

Provisions (Dkt. No. 119, at 83–84). 

B. Legal Standard 
 
 In the Eighth Circuit, the same standards are applied to a request for a preliminary 

injunction as to a request for a temporary restraining order.  See S.B. McLaughlin & Co. v. Tudor 

Oaks Condo. Project, 877 F.2d 707, 708 (8th Cir. 1989).  In determining whether to issue a 

temporary restraining order, a district court should consider:  “(1) the threat of irreparable harm to 

the movant; (2) the state of the balance between this harm and the injury that granting the 

injunction will inflict on other parties litigant; (3) the probability that movant will succeed on the 

merits; and (4) the public interest.”  Kroupa v. Nielsen, 731 F.3d 813, 818 (8th Cir. 2013) (quoting 

Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981)).  Under Dataphase, no 

one factor is determinative.  See Dataphase, 640 F.2d at 113.  A temporary restraining order “is 

an extraordinary remedy, and the burden of establishing the propriety of an injunction is on the 

movant,” here, the Supplemental Complaint Plaintiffs.  Watkins Inc. v. Lewis, 346 F.3d 841, 844 

(8th Cir. 2003) (citations omitted).  Additional considerations impact the Court’s determination to 

grant ex parte relief.  See Fed. R. Civ. P. 65(b). 
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  C. Discussion 

 The limited record before the Court demonstrates that the Supplemental Complaint 

Plaintiffs are entitled to a temporary retraining order barring enforcement of the Challenged 

Provisions. 

1. Scope Of The Challenged Provisions 

Although Arkansas has undertaken statewide efforts to counter the impact of the 

coronavirus diseases 2019 (“COVID-19”), those efforts have been targeted.  Although Governor 

Hutchinson declared in Executive Order 20-13, issued April 4, 2020, “the entire state an 

emergency disaster area” and prohibited “gatherings of more than ten (10) people in any confined 

indoor or outdoor space . . . until further notice,” Governor Hutchinson has declined to issue a 

stay-home order to all Arkansas residents.  (Dkt. No. 132-1, ¶ 29 (alteration in original)).  Governor 

Hutchinson permits “gatherings of ten (10) or more people in . . . parks, trials, athletic fields and 

courts, parking lots, golf courses, and driving ranges where social distancing of at least six (6) feet 

can be easily maintained.”  (Id. (alteration in original)).  Further, Governor Hutchinson exempted 

“businesses, manufacturers, construction companies, places of worship, the Arkansas General 

Assembly, municipal or county governing bodies, [and] the judiciary” from Executive Order 20-

13.  (Id.). 

The Court is mindful that, in the April 3, 2020, ADH Directive, due to “increasing concerns 

of staff and medical supplies capabilities in hospitals statewide,” the ADH directed that 

“mandatory actions” be taken by all health facilities, including ambulatory surgery centers and 

abortion facilities, to “preserve staff, personal protective equipment (PPE), and patient care 

supplies; ensure staff and patient safety; and expand available hospital capacity during the COVID-

19 pandemic.”  (Id., at 27).  Specific to this dispute, the ADH required that “[p]rocedures, testing, 
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and office visits that can be safely postponed shall be rescheduled to an appropriate future date,” 

but recognized that “[e]mergent, urgent and care designated as an exception. . . will continue.”  

(Id.).  As specific exceptions to the ADH Directive, the ADH cited: 

 If there is a threat to the patient’s life if the procedure is not performed. 
 

 If there is a threat of permanent dysfunction of an extremity or organ system if the 
surgery is not done. 
 

 If there is a risk of metastasis or progression of staging of a disease or condition if 
surgery is not performed. 
 

 If there is a risk that the patient’s condition will rapidly deteriorate if surgery is not 
done, and there is a threat to life or an extremity or organ system or a threat of 
permanent dysfunction or disability. 

 
(Id.). 

When asked about the April 3, 2020, ADH Directive, the ADH explained that it is “not 

intended to replace a physician’s judgment” and reiterated that the ADH Directive encompasses 

only procedures that can be “safely deferred.”  (Dkt. No. 134-2, ¶ 31).  As of April 8, 2020, 

Arkansas Governor Hutchinson represented in public comments that, based on the statewide 

efforts, Arkansas has “a lot of hospitals that are empty right now and health care workers that are 

empty,” presumably meaning that are available to provide care (Dkt. No. 132-1, ¶ 32).  When 

asked on April 9, 2020, if “elective surgeries” were still permitted in Arkansas, ADH responded 

that judgments at surgical centers would be left primarily to the providers (Dkt. No. 134-2, ¶ 36). 

In the April 10, 2020, ADH Cease-and-Desist Order, the ADH stated to LRFP: 
 
Your facility was found to be performing surgical abortions that are not 
immediately necessary to protect the life or health of the patient, and your facility 
is therefore in violation of the April 3 Directive.  Your facility is required to 
postpone such procedures until after the COVID-19 emergency has ended and the 
April 3 Directive is withdrawn. 
 
Accordingly, your facility is ordered to immediately cease and desist the 
performance of surgical abortions, except where immediately necessary to protect 
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the life or health of the patient.  Any further violations of the April 3 Directive will 
result in an immediate suspension of your facility’s license. 

 
(Dkt. No. 132-1, at 36). 
 

From the face of the April 3, 2020, ADH Directive and the April 10, 2020, ADH Cease-

and-Desist Order, defendants appear to have created a conflict or narrowing of the exceptions 

available to LRFP and its clinicians when determining how to proceed with surgical abortion 

patient care in Arkansas.  The Court is aware of no clarification provided by defendants with 

respect to this apparent conflict.2   

The record demonstrates the reality of abortion care in Arkansas (Dkt. No. 134-2, ¶¶ 16–

17, 19–22).  Mandatory in-person counseling is required prior to procedures, with prescribed wait 

times and return visits to the clinic.  The Court understands that these in-person counseling sessions 

have not been permitted to be conducted by telemedicine by defendants and instead are still 

proceeding as required by current law.  Further, there are limits on clinic capacity resulting from 

the COVID-19 pandemic and required social distancing (Id., ¶ 26).  There also are limits on 

LRFP’s capacity to see surgical abortion patients each day (Id., ¶ 48).  Moreover, every day 

patients are at risk of contracting the COVID-19 virus, jeopardizing their ability to visit a clinic 

and receive time-sensitive care (Id., ¶ 49). 

The Supplemental Complaint Plaintiffs maintain that they seek relief “on behalf of patients 

who are particularly burdened” due to the time-sensitive nature of abortion care, including patients 

                                                      
2  As a claim in their supplemental complaint, the Supplemental Complaint Plaintiffs also 

assert that the Challenged Provisions are unconstitutionally vague because, according to 
Supplemental Complaint Plaintiffs, it is “impossible to determine what specific medical 
procedures the Arkansas Health Department’s April 3, 2020 Directive on Elective Surgeries 
prohibits clinicians from providing their patients.” (Dkt. No. 132-1, ¶ 53). 
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for whom the Challenged Provisions will, in the good faith, professional judgment of the treating 

physician: 

(i) likely worsen any maternal-health conditions that predate the pregnancy or result 
from the pregnancy; 
 
(ii) likely stand in the way of the patient ultimately accessing abortion care, because 
of patient-specific factors like medical history, the circumstances that led to the 
patient’s decision to seek care in the first place (i.e., domestic violence), and the 
logistical and financial obstacles faced by the patient; 
 
(iii) bar access to abortion because medication abortion is contraindicated; 
 
(iv) likely push to a more complex and more time-intensive surgical-abortion 
procedure (beginning around 14 weeks LMP); 
 
(v) require the patient to visit the clinic an additional time for a two-day procedure, 
instead of a one-day procedure, which beings at approximately 18 weeks LMP; or 
 
(vi) likely push beyond the point at which abortion is available in the State (i.e., 
21.6 weeks LMP). 
 

(Dkt. No. 135, at 41). 
 

2. Likelihood Of Success On The Merits 

 “In considering the likelihood of the movant prevailing on the merits, a court does not 

decide whether the movant will ultimately win.”  PCTV Gold, Inc. v. SpeedNet, LLC, 508 F.3d 

1137, 1143 (8th Cir. 2007) (citing Glenwood Bridge, Inc. v. City of Minneapolis, 940 F.2d 367, 

371 (8th Cir. 1991)).  Rather, the Eighth Circuit has instructed district courts to “flexibly weigh 

the case’s particular circumstances to determine whether the balance of equities so favors the 

movant that justice requires the court to intervene to preserve the status quo until the merits are 

determined.”  United Indus. Corp. v. Clorox Co., 140 F.3d 1175, 1179 (8th Cir. 1998) (quoting 

Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500, 503 (8th Cir. 1987)).  Still, “an 

injunction cannot issue if there is no chance of success on the merits.”  Mid-Am. Real Estate Co. 

v. Iowa Realty Co., 406 F.3d 969, 972 (8th Cir. 2005); see also Wachovia Sec., L.L.C. v. Stanton, 
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571 F. Supp. 2d 1014, 1033 (N.D. Iowa 2008) (“Likelihood of success on the merits requires that 

the movant find support for its position in governing law.”).3 

 This Court has previously examined the law generally directed at pre-viability abortions 

and the types of abortions offered in Arkansas (Dkt. No. 119, at 84–89).  The Court concludes that, 

at this stage of the proceedings, and on the record evidence currently before the Court, the 

Supplemental Complaint Plaintiffs are likely to prevail on their argument that the Challenged 

Provisions unconstitutionally restrict pre-viability abortions and, therefore, are facially 

unconstitutional.  The Challenged Provisions prohibit virtually all pre-viability abortions after 10 

weeks LMP and prohibit virtually all pre-viability abortions for patients for whom medication 

abortion is contraindicated.  That the ADH Cease-and-Desist Order allows for a very narrow 

exception for surgical abortions “immediately necessary to protect the life or health of the patient” 

does not change the Court’s analysis. 

It is the view of the Court that the undue-burden test announced by the Supreme Court in 

Planned Parenthood of Southern Pennsylvania v. Casey, 505 U.S. 833 (1992), does not apply to 

its analysis of the Challenged Provisions.  The Supplemental Complaint Plaintiffs are likely to 

prevail on their argument that the Challenged Provisions prohibit nearly all pre-viability abortions 

                                                      
     3  The Court notes that the Eighth Circuit has revised the Dataphase test for preliminary 
injunctive relief when applied to challenges to laws passed through the democratic process, which 
are entitled to a “higher degree of deference.”  Planned Parenthood Minn., N.D., S.D. v. Rounds, 
530 F.3d 725, 732 (8th Cir. 2008).  In such cases, it is never sufficient for the moving party to 
establish that there is a “fair chance” of success.  Id. at 730.  Instead, the appropriate standard, and 
threshold showing that must be made by the movant, is “likely to prevail on the merits.”  Id.  Only 
if the movant has demonstrated that it is likely to prevail on the merits should the Court consider 
the remaining factors.  See id.  Given the nature of the Challenged Provisions, it is not clear that 
this heightened standard applies.  These actions were taken as authorized by Arkansas Code 
Annotated § 20-7-110 and, under Arkansas law, appear to have the force and effect of law.  See 
Mannis v. State, 398 S.W.2d 206 (Ark. 1966); Wright v. DeWitt School Dist. #1, 385 S.W.2d 644 
(Ark. 1965).  However, even if the Rounds standard applies here, the Court determines that the 
Supplemental Complaint Plaintiffs meet it at this stage of the litigation. 
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past 10 weeks LMP, which the Supreme Court has repeatedly held is a prohibition that cannot be 

imposed by the state.  See Casey, 505 U.S. at 846 (plurality op.) (affirming Roe’s “essential 

holding” that “[b]efore viability, the State’s interests are not strong enough to support a prohibition 

of abortion or the imposition of a substantial obstacle to the woman’s effective right to elect the 

procedure”); see also Little Rock Family Planning Servs. v. Rutledge, 397 F. Supp. 3d 1213, 1266 

(E.D. Ark. 2019) (“[P]rohibitions on abortions pre-viability, even when they contain limited 

exceptions, are per se unconstitutional under binding Supreme Court precedent” (citing Edwards 

v. Beck, 786 F.3d 1113, 1117 (8th Cir. 2015), and MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 

772–23 (8th Cir. 2015))), appeal docketed, No. 19-2690 (8th Cir. Aug. 9, 2019).  And this Court 

is not alone is refusing to apply the undue-burden standard when presented with state laws that 

unconditionally eliminate the right to abort a nonviable fetus for a defined class of women.  See 

Isaacson v. Horne, 716 F.3d 1213, 1225 (9th Cir. 2013) (reasoning that Casey’s undue-burden 

analysis “has no place where, as here, the state is forbidding certain women from choosing pre-

viability abortions rather than specifying the conditions under which such abortions are to be 

allowed.”). 

The limited exceptions to the Challenged Provisions do not change the constitutional 

analysis or this Court’s determination at this stage of the proceedings.  See Edwards, 786 F.3d at 

1117 (“Whether or not ‘exceptions are made for particular circumstances, a State may not prohibit 

any woman from making the ultimate decision to terminate her pregnancy before viability.’” 

(quoting Casey, 505 U.S. at 879)); MKB Mgmt., 795 F.3d at 772–23 (8th Cir. 2015) (determining 

that a North Dakota law prohibiting all abortions to the point in pregnancy when the fetus 

possessed a detectable heartbeat, which are detectable at about six weeks, with exception for 

medical necessity, impermissibly infringed on a woman’s due process right to choose to terminate 
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pregnancy before viability); Isaacson, 716 F.3d at 1228 (“[W]hile a health exception is necessary 

to save an otherwise constitutional post-viability abortion ban from challenge, it cannot save an 

unconstitutional prohibition on the exercise of a woman's right to choose to terminate her 

pregnancy before viability.”); see also Robinson v. Marshall, No. 2:19cv365-MHT (WO), at 22 

n.6, 32–33 (M.D. Ala. Apr. 12, 2020) (reasoning, in the context of a constitutional challenge to a 

pre-viability ban on abortion premised upon COVID-19 concerns, that “[i]t is abundantly clear 

that the medical restrictions in the state health order are unconstitutional to the extent that they 

prevent a woman from obtaining an abortion before viability—that is, where they effect a 

prohibition on abortion), appeal filed, (11th Cir. Apr. 13, 2020). 

Even if the undue-burden standard applies to the Court’s analysis of the Supplemental 

Complaint Plaintiffs’ substantive due process claim, the Court determines that the Supplemental 

Complaint Plaintiffs are likely to prevail because the burdens of the Challenged Provisions far 

outweigh their purported benefits.  This Court is bound to apply Supreme Court and Eighth Circuit 

precedents.  Generally, to determine whether a state statute restricting abortion access is 

unconstitutional and violates substantive due process rights, the Court applies the “undue-burden” 

standard developed in Casey, 505 U.S. at 876–79 (plurality op.), and Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2296, 2309–11 (2016).  The Supplemental Complaint Plaintiffs may 

prevail on a facial challenge to the Challenged Provisions if they “can show that ‘in a large fraction 

of the cases in which [the law] is relevant, it will operate as a substantial obstacle to a woman's 

choice to undergo an abortion.’”  Hopkins v. Jegley, 267 F. Supp. 3d 1024, 1050 (E.D. Ark. 2017) 

(alteration in original) (quoting Casey, 505 U.S. at 895), amended, No. 4:17-CV-00404-KGB, 

2017 WL 6946638 (E.D. Ark. Aug. 2, 2017), appeal docketed, No. 17-2879 (8th Cir. Aug. 28, 

2017).  The Court determines, at least at this preliminary stage of the litigation, that the 

Case 4:19-cv-00449-KGB   Document 141   Filed 04/14/20   Page 13 of 22

APP13

Appellate Case: 20-1791     Page: 13      Date Filed: 04/15/2020 Entry ID: 4903227 



14 
 

Supplemental Complaint Plaintiffs are likely to prevail on their argument that, when the Court 

weighs the benefits and burdens of the Challenged Provisions, they place an undue burden on a 

woman’s access to abortion in violation of the Fourteenth Amendment to the United States 

Constitution. 

The Court first examines Arkansas’ asserted interest in the Challenged Provisions.  The 

Supplemental Complaint Plaintiffs are likely to prevail on their argument that the Challenged 

Provisions do not meaningfully further the State’s admittedly legitimate interests in protecting or 

promoting the public’s health and safety during the COVID-19 pandemic.  There is record 

evidence that LRFP is wholly self-sustaining in terms of personal protective equipment (“PPE”) 

and has no plans to utilize State PPE resources.  Further, there is record evidence that, if women 

are forced to continue their pregnancies, the PPE required for the associated pre-natal care and 

delivery would surpass that used at LRFP in providing abortion care.  Likewise, record evidence 

demonstrates that pre-viability abortion care decreases rather than exacerbates demand for hospital 

capacity, especially given this Court’s findings that abortion is safer and does not burden hospitals 

as much as continued pregnancy, miscarriage management, and childbirth. 

On the record before the Court, the Challenged Provisions are not necessitated by social-

distancing concerns, given LRFP’s Precautions and Protocols in Response to COVID-19 

Pandemic, formalized and instituted on April 2, 2020 (Dkt. No. 134-2, at 23–25).  Numerous 

medical experts have determined that abortion care remains critical, time-sensitive health care that 

should not be delayed even during this pandemic (Dkt. No. 135, at 16–18).  In determining whether 

regulations actually further women’s health, the Supreme Court has repeatedly looked at the 

generally accepted standards for medicine set by the nation’s major health organizations.  See, e.g., 
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Simopoulos v. Virginia, 462 U.S. 506, 517 (1983) (considering standards for obstetric-

gynecological services standards set by the American College of Obstetricians and Gynecologists). 

This Court next examines the claimed burden of the Challenged Provisions, having 

previously explained the scope of this inquiry (Dkt. No. 119, at 164–68).  Based on the record 

evidence before the Court at this stage of the proceedings, the Court finds that based on the number 

and types of abortions provided in Arkansas, the types of abortions to which the Challenged 

Provisions are relevant, and the likely impact of the Challenged Provisions on the availability of 

surgical abortion in Arkansas, the Supplemental Complaint Plaintiffs are likely to prevail on their 

argument that “‘in a large fraction of the cases in which [the law] is relevant, it will operate as a 

substantial obstacle to a woman's choice to undergo an abortion.”  Jegley, 267 F. Supp. 3d at 1050 

(alteration in original) (quoting Casey, 505 U.S. at 895).  The Challenged Provisions indefinitely 

postpone in Arkansas virtually all pre-viability abortions after 10 weeks LMP and indefinitely 

postpone virtually all pre-viability abortions for patients for whom medication abortion is 

contraindicated.  The only exception cited in the ADH Cease-and-Deist Order is for abortions 

“immediately necessary to protect the life or health of the patient.”  The record evidence includes 

the number of abortions performed at LRFP, including medication and surgical, in 2019 and in 

2020 to date (Dkt. No. 132-1, ¶ 10).  The Challenged Provisions do not contain an expiration date, 

and neither the ADH nor Governor Hutchinson have indicated how long the Challenged Provisions 

will remain in effect. 

In past decisions, this Court has declined to consider the availability of out-of-state abortion 

providers when examining the undue burden imposed by an abortion regulation (Dkt. No. 119, at 

162–64).  However, even if the Court considers such providers, that does not sway this Court’s 

undue-burden analysis, given the states where alternate abortion care may be provided, the 
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logistical and financial arrangements necessary for patients to seek such care, the risk of 

contracting COVID-19 when traveling to an out-of-state abortion clinic and then spreading it to 

other Arkansawyers, the uncertainty of whether out-of-state abortion clinics will have the capacity 

to treat Arkansas women seeking a surgical abortion, and the uncertainty of whether other states 

will restrict abortion access during this time. 

Further, the record supports a finding that enforcement of the Challenged Provisions 

against LRFP will inflict serious physical, emotional, and psychological injuries on LRFP’s 

patients by forcing them to delay, or altogether forgo, access to abortion care (Dkt. No. 135, at 28–

29). 

When the Court examines the burdens that the Challenged Provisions impose on access to 

abortion, which is a fundamental right, together with the benefits that the Challenged Provisions 

are likely to confer, the Court determines that the Supplemental Complaint Plaintiffs are likely to 

prevail on the merits of their substantive due process claim. 

This finding is consistent with the Supreme Court’s decision in Jacobson v. Massachusetts, 

197 U.S. 11 (1905), in which the Court upheld the authority of Massachusetts to enforce a 

compulsory vaccination law during a smallpox outbreak in Cambridge, Massachusetts.  While the 

Jacobson Court acknowledged that “the police power of a state must be held to embrace, at least, 

such reasonable regulations established directly by legislative enactment as will protect the public 

health and the public safety,” it also cautioned that: 

if a statute purporting to have been enacted to protect the public health, the public 
morals, or the public safety, has no real or substantial relation to those objects, or 
is, beyond all question, a plain, palpable invasion of rights secured by the 
fundamental law, it is the duty of the courts to so adjudge, and thereby give effect 
to the Constitution. 
 

Id. at 25, 31.  The Jacobson Court further explained that: 
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the police power of a state, whether exercised directly by the legislature, or by a 
local body acting under its authority, may be exerted in such circumstances, or by 
regulations so arbitrary and oppressive in particular cases, as to justify the 
interference of the courts to prevent wrong and oppression. 
 

Id. at 38.  For the reasons discussed above, the Court is justified in barring enforcement of the 

Challenged Provisions against LRFP on this temporary basis given the record evidence before it. 

The Court notes that four other federal district courts have found that such a pre-viability 

ban on abortion premised upon COVID-19 concerns is unconstitutional.  See S. Wind Women’s 

Ctr. LLC v. Stitt, No. CIV-20-277-G, 2020 WL 1677094 (W.D. Okla. Apr. 6, 2020), appeal 

docketed, No. 20-6045 (10th Cir. Apr. 7, 2020); Robinson, 2020 WL 1520243 (M.D. Ala. Mar. 

30, 2020), stay granted, order amended, 2020 WL 1659700 (M.D. Ala. Apr. 3, 2020); Pre-term 

Cleveland v. Attorney Gen. of Ohio, No. 1:19-cv-00360 (S.D. Ohio Mar. 30, 2020), stay denied 

and appealed dismissed, No. 20-3365 (6th Cir. Apr. 6, 2020); Planned Parenthood Ctr. for Choice 

v. Abbott, No. A-20-CV-323-LY, 2020 WL 1502102, (W.D. Tex. Mar. 30, 2020), temporary stay 

entered sub nom., In re Abbott, No. 20-50264, 2020 WL 1685929 (5th Cir. Apr. 7, 2020), vacated, 

No. A-20-CV-323-LY, 2020 WL 1808897 (W.D. Tex. Apr. 8, 2020),  The Court acknowledges 

that a divided panel of the Fifth Circuit dissolved the partial stay issued by the Western District of 

Texas, reasoning that the abortion provider had not shown a substantial likelihood of success on 

its claim that Texas Governor Greg Abbott’s Executive Order postponing non-essential surgeries 

and procedures until 11:59 p.m. on April 21, 2020, is unlawful.  See In re Abbott, 2020 WL 

1685929.  That the Challenged Provisions are of an indefinite duration readily distinguishes this 

case from In re Abbott. 

Having determined that the Supplemental Complaint Plaintiffs are likely to prevail on the 

merits of their substantive due process claim, the Court does not consider at this stage the 
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Supplemental Complaint Plaintiffs’ likelihood of success on their equal protection or void-for-

vagueness claims. 

   3. Irreparable Harm 

  “Irreparable harm occurs when a party has no adequate remedy at law, typically because 

its injuries cannot be fully compensated through an award of damages.”  Gen. Motors Corp. v. 

Harry Brown’s, LLC, 563 F.3d 312, 319 (8th Cir. 2009).  “To succeed in demonstrating a threat 

of irreparable harm, ‘a party must show that the harm is certain and great and of such imminence 

that there is a clear and present need for equitable relief.’”  Roudachevski v. All-Am. Care Centers, 

Inc., 648 F.3d 701, 706 (8th Cir. 2011) (quoting Iowa Utilities Bd. v. F.C.C., 109 F.3d 418, 425 

(8th Cir. 1996)).  It is well-established that the loss of constitutional rights, “for even minimal 

periods of time, unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 

(1976) (citing New York Times Co. v. United States, 403 U.S. 713 (1971)); see also M.B. v. Corsi, 

No. 2:17-CV-04102-NKL, 2018 WL 5504178, at *5 (W.D. Mo. Oct. 29, 2018) (“A threat to a 

constitutional right is generally presumed to constitute irreparable harm.”). 

 Here, “[LRFP’s] showing that the [Challenged Provisions] interfered with the exercise of 

its constitutional rights and the rights of its patients supports a finding of irreparable injury.”  

Planned Parenthood of Minn., Inc. v. Citizens for Cmty. Action, 558 F.2d 861, 867 (8th Cir. 1977).  

The limited record supports the Supplemental Complaint Plaintiffs’ allegation that enforcement of 

the Challenged Provisions against LRFP will inflict serious physical, emotional, and psychological 

injuries on LRFP’s patients by forcing them to delay, or altogether forgo, access to abortion care.  

“[T]he abortion decision is one that simply cannot be postponed, or it will be made by default with 

far-reaching consequences.”  Bellotti v. Baird, 443 U.S. 622, 643 (1979).  A disruption or denial 

of LRFP’s patients’ abortion care cannot be undone after a trial on the merits.  Therefore, the Court 
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finds, on the limited record before it, that the Supplemental Plaintiffs will suffer irreparable harm 

without preliminary injunctive relief.  

   4. Balance Of The Equities And The Public Interest 

 The determination of where the public interest lies is dependent on the determination of 

the likelihood of success on the merits of the Fourteenth Amendment challenge “because it is 

always in the public interest to protect constitutional rights.”  Phelps-Roper v. Nixon, 509 F.3d 

480, 485 (8th Cir. 2007), modified on reh’g, 545 F.3d 685 (8th Cir. 2008); see also Am. Civil 

Liberties Union Fund of Mich. v. Livingston Cty., 796 F.3d 636, 649 (6th Cir. 2015) (“[W]hen a 

constitutional violation is likely . . . the public interest militates in favor of injunctive relief because 

it is always in the public interest to prevent violation of a party’s constitutional rights.” (second 

alteration in original) (quoting Miller v. City of Cincinnati, 622 F.3d 524, 540 (6th Cir. 2010)))). 

 Here, because the Court has already determined that, at least on the limited record before 

it, the Supplemental Complaint Plaintiffs have shown a substantial likelihood that the Challenged 

Provisions barring all surgical abortions, “except where immediately necessary to protect the life 

or health of the patient,” are unconstitutional, no substantial harm to others can be said to inhere 

in its enjoinment.  Accordingly, at this stage of the proceedings, the Court finds that any potential 

harm to defendants resulting from the denial of the motion for an ex parte temporary restraining 

order is outweighed by the threat of irreparable harm to the Supplemental Complaint Plaintiffs and 

the public interest. 

   5. Security 

 Under Federal Rule of Civil Procedure 65(c), a district court may issue a temporary 

restraining order “if the movant gives security in an amount that the court considers proper to pay 

the costs and damages sustained by any party found to have been wrongfully enjoined or 
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restrained.”  Because the Supplemental Complaint Plaintiffs are “serving a public interest in acting 

to protect constitutional rights related to abortion,” and because defendants “will not be harmed 

by the order to preserve the status quo,” the Court waives the bond requirement under Rule 65(c).  

Jegley, 267 F. Supp. 3d at 1111 (E.D. Ark. 2017). 

   6. Nature Of Ex Parte Relief 

 Pursuant to Federal Rule of Civil Procedure 65(b)(1), the Court issues this ex parte 

temporary restraining order until all parties can be heard on the merits within the time permitted 

by Rule 65(b).  Counsel for the Supplemental Complaint Plaintiffs certified in writing the efforts 

made to give notice to defendants and their counsel in this case before filing this motion and 

explained the reasons why notice should not be required (Dkt. No. 134-18).  Further, in making 

the determination to grant this relief, the Court reviewed and relies upon the affidavits presented 

by the Supplemental Complaint Plaintiffs in this matter (Dkt. Nos. 134-2; 134-3) and the proposed 

verified supplemental complaint (Dkt. No. 132-1), which, along with the record evidence, the 

Court concludes clearly show that immediate and irreparable loss or damage will result to the 

Supplement Complaint Plaintiffs before defendants can be heard in opposition.  The Supplemental 

Complaint Plaintiffs turned away numerous women seeking care at LRFP on April 10, 2020, and 

would have to do the same each day thereafter for an indefinite period of time due to the 

Challenged Provisions.  Based on record evidence, there were 8 patients at LRFP to receive 

surgical abortion care on April 10, 2020, who LRFP had to turn away due to the Challenged 

Provisions, including a patient at 17 weeks LMP (Id., ¶ 34).  The Supplemental Complaint 

Plaintiffs present record evidence that, during the week of April 14, 2020, LRFP has 26 patients 

scheduled to receive surgical abortion care, including:  (1) 12 patients who are more than 10 weeks 

LMP (i.e., patients who are not candidates for a medication abortion); (2) 8 patients who are more 
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than 12 weeks LMP and will soon require a D&E instead of an aspiration abortion to terminate 

their pregnancies if their abortions are delayed; and (3) 3 patients who are more than 17 weeks 

LMP and will soon require a 2-day procedure instead of a 1-day procedure and very soon will be 

past Arkansas’s legal limit for abortion care (Id., ¶ 46). 

IV. Conclusion 

 For the foregoing reasons, the Court provisionally grants the Supplemental Complaint 

Plaintiffs’ motion for expedited leave to file a supplemental complaint (Dkt. No. 132) and directs 

the Supplemental Complaint Plaintiffs to file their proposed first supplemental complaint for 

injunctive and declaratory relief, attached as Exhibit 1 to their motion for expedited leave to file a 

supplemental complaint, within seven days from the entry of this Order.  Additionally, the Court 

provisionally grants the Supplemental Complaint Plaintiffs’ motion for an ex parte temporary 

restraining order and has under advisement the request for a preliminary injunction (Dkt. No. 134).   

 The Court hereby orders that defendants, and all those acting in concert with them, 

including their employees, agents, and successors in office, are temporarily enjoined from 

enforcing the Challenged Provisions against any providers of surgical abortions in Arkansas to bar 

all surgical abortions, “except where immediately necessary to protect the life or health of the 

patient.”  Further, defendants are enjoined from failing to notify immediately all state officials 

responsible for enforcing the requirements of the Challenged Provisions about the existence and 

requirements of this temporary restraining order.  Pursuant to Federal Rule of Civil Procedure 

65(b)(2), this temporary restraining order shall not exceed 14 days from the date of entry of this 

Order and shall expire by its own terms on Tuesday, April 28, 2020, at 3:30 p.m. CT, unless before 

that time, for good cause shown and for reasons entered in the record, the Court extends it for a 
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like period or defendants consent to a longer extension, the Court modifies it, or the Court dissolves 

it. 

 The Court will reconsider these matters upon the submission of defendants’ written 

arguments. 

It is so ordered this Tuesday, April 14, 2020, at 3:30 p.m. CT. 
 

 
_________________________________ 

       Kristine G. Baker 
       United States District Judge 
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April 3, 2020 
ADH Directive on Elective Surgeries  
 
The Secretary of Health, in consultation with the Governor, has sole authority over all instances of quarantine, 
isolation, and restrictions on commerce and travel throughout Arkansas, as necessary and appropriate to control 
disease in the state of Arkansas as authorized by Ark. Code Ann. §20-7-109--110.  Based on available scientific 
evidence, it is necessary and appropriate to take further action to ensure that COVID-19 remains controlled and 
that residents and visitors in Arkansas remain safe. 

Throughout February and March of 2020, the Centers for Disease Control and Prevention (CDC) and the 
Arkansas Department of Health (ADH) recommended that healthcare facilities and clinicians prioritize urgent 
and emergency visits and procedures for the coming several weeks.  Please see CDC Health Care Facilities 
Guidance and ADH Health Facilities Guidance. 

On March 30, 2020, a guidance letter was sent to all health facilities, including ambulatory surgery centers and 
abortion facilities.  Please see ADH Guidance Letter.  In view of the continued uncertainty and increase in cases 
of COVID-19, there are increasing concerns of staff and medical supplies capabilities in hospitals statewide.  
The following mandatory actions can preserve staff, personal protective equipment (PPE), and patient care 
supplies; ensure staff and patient safety; and expand available hospital capacity during the COVID-19 
pandemic. 

 Procedures, testing, and office visits that can be safely postponed shall be rescheduled to an appropriate 
future date. 

 Routine dental and eye care visits shall be postponed. 
 Emergent, urgent and care designated as an exception below will continue. 
 Small rural hospitals under 60 beds and critical access hospitals, though strongly advised to follow this 

directive to maximize resources, are excluded from this directive. 

Exceptions to this directive should be made in the following circumstances: 

 If there is a threat to the patient’s life if the procedure is not performed. 
 If there is a threat of permanent dysfunction of an extremity or organ system if the surgery is not done. 
 If there is a risk of metastasis or progression of staging of a disease or condition if surgery is not 

performed. 
 If there is a risk that the patient’s condition will rapidly deteriorate if surgery is not done, and there is a 

threat to life or an extremity or organ system or a threat of permanent dysfunction or disability. 

Case 4:19-cv-00449-KGB   Document 134-7   Filed 04/13/20   Page 2 of 2

APP25

Appellate Case: 20-1791     Page: 25      Date Filed: 04/15/2020 Entry ID: 4903227 

https://www.cdc.gov/coronavirus/2019-ncov/healthcare-facilities/guidance-hcf.html
https://www.cdc.gov/coronavirus/2019-ncov/healthcare-facilities/guidance-hcf.html
https://www.healthy.arkansas.gov/images/uploads/pdf/Elective_Surgery_Guidance_3.21.20final.pdf
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April 10, 2020 

Arkansas Department of Health 
4815 West Markham Street • Little Rock, Arkansas 722fJS-3867 • Telephone (501) 661-2!XXl 

Governor Asa Hutchinson 
Nathaniel Smith, MD, MPH, Secretary of Health 

Little Rock Family Planning 
4 Office Park Dr. 
Little Rock, AR 72211 

RE: Healthcare Facility Complaint Survey 
Conducted April 7, 2020 

Dear Administrator: 

We recently completed an unannounced investigation of your facility following the receipt of a 
complaint. The investigation was conducted on April 7, 2020, by personnel from Health Facility 
Services and included a review of medical records and facility staff interviews. 

That investigation did not reveal any deficiencies with respect to the rules for abortion facilities 
in Arkansas. 

However, your facility is in violation of the April 3, 2020 Arkansas Department of Health 
Directive on Elective Surgeries. That directive was posted on the ADH's website on April 3, 
2020, and a copy was mailed to your facility on Monday, April 6, 2020. The April 3 Directive 
mandates the postponement of all procedures that are not immediately medically necessary 
during the COVID-19 emergency. That prohibition applies to surgical abortions that are not 
immediately necessary to protect the life or health of the patient. 

Your facility was found to be performing surgical abortions that are not immediately necessary 
to protect the life or health of the patient, and your facility is therefore in violation of the April 3 
Directive. Your facility is required to postpone such procedures until after the COVID-19 
emergency has ended and the April 3 Directive is withdrawn. 

Accordingly, your facility is ordered to immediately cease and desist the performance of surgical 
abortions, except where immediately necessary to protect the life or health of the patient. Any 
further violations of the April 3 Directive will result in an immediate suspension of your 
facility's license. 

Sincerely, 

Becky Bennett 
Section Chief, Health Facility Services 
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DECLARATION OF KATHI AULTMAN, M.D. 

Pursuant to 28 U.S.C. § 1746, I, Kathi Aultman, M.D., declare: 

1. I have personal knowledge of the statements contained in this declaration.  

2.  I am a board-certified OB/GYN and a Fellow of the American College of 

Obstetricians and Gynecologists. I earned my medical degree at the University of Florida 

College of Medicine in 1977 and completed my OB/GYN Residency at the University of Florida 

affiliated, Jacksonville Health Education Program in 1981. I retired in 2014 for medical reasons 

after almost 33 years in private practice in Orange Park, FL.   

3. I have been an advocate for women and their health issues for my entire career. I 

was the co-founder and co-director of the first Rape Treatment Center in Jacksonville, Florida 

and performed sexual assault exams on women and children as a medical examiner for Duval 

and Clay Counties. I also served as the Medical Director for Planned Parenthood of Northeast 

Florida, Inc. from 1981 to 1983. I served on the Ethics Commission of the Christian Medical and 

Dental Associations from June 2000 to June 2002 and on the Board of Community Health 

Outreach, which provides free health care and food to the poor, from 2016-2018.   

4. I am currently an Associate Scholar with the Charlotte Lozier Institute, and a 

member of the American Association of Prolife Obstetricians and Gynecologists (AAPLOG), the 

Christian Medical and Dental Associations, the Clay County Medical Society, and the Florida 

Medical Association. 

5.  I have testified before several state legislatures, state courts, and before Congress 

on the Partial Birth Abortion Ban and other issues from 1997-2002 and was a consultant for the 

U.S. Justice Department on the Partial Birth Abortion Ban from 2003-2004.  

6. I have testified before legislative bodies extensively at the state and federal level 

on a variety of pro-life issues from 2016 to the present.  
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7. I submitted a declaration in Arkansas in July of 2019 in the case of LITTLE 

ROCK FAMILY PLANNING SERVICES v. LESLIE RUTLEDGE and have submitted 

declarations and affidavits in other states on prolife issues. 

8. I have performed 1st trimester suction D&C abortions and 2nd trimester D&E 

abortions. I have treated women with the medical, surgical and psychological complications of 

abortion and pregnancy. I have performed C-sections, vaginal deliveries, and gynecological 

surgeries including robotic hysterectomy and laparoscopy.   

9. In 2019 I reviewed and coded 199 Adverse Event Reports from Mifepristone 

Regimens for Abortion for AAPLOG and entered the data into a spreadsheet to be used for 

research purposes. 

10.  I have been continually reviewing the medical literature on abortion, especially 

since 2016 when I began testifying again.  

11. My qualifications are stated in the attached curriculum vitae. The opinions I 

express in this declaration are based on my education, training, and experience, in addition to my 

ongoing familiarity with the medical literature. 

12. According to the Arkansas Department of Health, 3,069 abortion procedures were 

reported in the state of Arkansas in 2018. Roughly two-thirds of the abortions in 2018 were 

performed by surgical means, including vacuum aspiration (55 percent) and dilatation and 

evacuation (13 percent).  Another 32 percent of abortions were performed by medication, or 

drug-induced, methods.i  

13. Both vacuum aspiration abortions, sometimes referred to as “D&C with suction 

abortions”, and D&E abortions, sometimes referred to as “dismemberment abortions,” involve 

invasive actions that dilate the cervix and introduce instrumentation in order to remove fetal and 
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placental tissue from the uterus. Aspiration abortions are commonly carried out in the first 

trimester of pregnancy and use suction to remove the fetal tissue and  placenta. D&Es are carried 

out in the second trimester and involve additional instrumentation necessary to grasp and remove 

parts of the fetus (e.g., limbs, torso, and calvarium) and the placenta from the womb through the 

cervix because the fetus is too large and its tissues too tough to be removed by suction alone. In 

both procedures the lining of the womb is then scraped with a suction curette to ensure all parts 

of the fetus and products of conception are removed.   

14. Surgical abortion requires the use of Personal Protective Equipment (PPE) to 

protect the abortionist and their assistants from exposure to blood and other bodily fluids and 

tissue, and to protect the patient from infection. This would include the use of a surgical mask, 

eye protection, a gown, and gloves for the surgeon. Any assistants involved in the procedure 

would need a surgical mask, eye protection and gloves and possibly a gown depending on their 

involvement.  

15. If there are complications, more staff and more PPE may be required as in the 

case of sudden profuse hemorrhage from failure of the uterus to properly contract (uterine 

hypotonia), Disseminated Intravascular Coagulation (DIC), laceration of the cervix, laceration of 

uterine or cervical arteries, incomplete abortion, or perforation of the uterus with possible injury 

to pelvic and/or abdominal organs. If bleeding cannot be controlled the patient would need to be 

transferred to a hospital for possible medical and/or surgical intervention. If perforation with 

injury to internal organs is suspected, laparoscopy or laparotomy would be warranted.ii  

16. Due to the  current threat of the COVID-19 virus, it is imperative that the patient 

also wear PPE (a surgical mask) to protect her and the medical staff. The exception would be if 

she is wearing an oxygen mask or is intubated.  
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17. Abortions are painful procedures. Although oral analgesics and a paracervical 

block performed by the abortionist may be adequate for some first-trimester aspiration abortions, 

some patients choose or require IV sedation or general anesthesia.  D&E procedures are more 

painful than aspiration abortions, and more women choose or require IV sedation or general 

anesthesia. Deep IV sedation and general anesthesia require the services of an anesthetistiii which 

necessitates the use of even more PPE including a mask, eye protection, and gloves and may 

necessitate the use of an N95 mask if the patient is ventilated or intubatediv. Further, deep IV 

sedation and general anesthesia require the availability of a mechanical ventilator.v .  

18.  Surgical abortion requires  a post op exam which would necessitate the use of a 

mask and gloves by the provider and a mask by the patient. The treatment of complications also 

requires additional PPE. Examples include but are not limited to D&C with suction to treat 

incomplete abortion, retained products of conception, infection or hemorrhage; or laparoscopy or 

laparotomy to treat perforation of the uterus and possibly repair injury to internal organs.vi  

 

 

 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on April 15, 2020. 

 

  

Kathi Aultman, M.D. 
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i Vital Statistics - Induced Abortions May 31, 2019 p. 2. (2019, May 31). Retrieved from Arkansas Department of 

Health: https://www.healthy.arkansas.gov/images/uploads/pdf/2018_ITOP_Reports.pdf  
ii Hern, W. M. (1990). Abortion Practice. Boulder, CO: Alpenglo Graphic, Inc. pp. 175-187, 194-204 
iii Paul, M. (Ed.). (2009). Management of Unintended and Abnormal Pregnancy: Comprehensive Abortion Care. 

West Sussex, UK: Wiley-Blackwell, pp. 95-96. 
iv Rational use of personal protective equipment for coronavirus disease (COVID-19) and considerations during 

severe shortages - Interim guidance. (2020, April 6). pp. 3-4. Retrieved from World Health Organization: 

https://apps.who.int/iris/bitstream/handle/10665/331695/ 
v Paul, M. (Ed.). (2009). Management of Unintended and Abnormal Pregnancy: Comprehensive Abortion Care. 

West Sussex, UK: Wiley-Blackwell, pp. 95-96. 
vi Hern, W. M. (1990). Abortion Practice. Boulder, CO: Alpenglo Graphic, Inc. pp. 175-187, 194-204 
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Curriculum Vitae of Kathi A. Aultman, M.D., FACOG  

    

Medical Practice 

4/2014: Retired from medical practice and resigned from North Florida OB/Gyn LLC, Orange Park 

Division and resigned from Orange Park Medical Center & Orange Park Surgery Center due to disability 

12/2013-3/2014: Went on Medical disability because of allergies 

1/2013- 3/2014: North Florida OB/Gyn LLC, Orange Park Division (name change) 

5/2005-12/2012: North Florida OB/Gyn Associates, Orange Park Division (Merger of Div I &  Div II) 

1996-4/2005: North Florida OB/Gyn Associates, Orange Park Division II 

8/1985: Stopped Obstetrics 

7/1981-8/1996: Kathi A Aultman, M.D., P.A. 

 

Other Employment and Positions  

2017 - Present: Associate Scholar with Charlotte Lozier Institute 

2016 - 2020:  Board of First Coast Shag Club, Director 

2016 - 2018:  Board of Trustees of Community Health Outreach 

3/2016 – 4/2017:  Quality Assurance Committee, Community Representative, Orange Park Surgery 

Center 

3/2016 – 4/2017:   Governing Board, Community Representative, Orange Park Surgery Center  

 2005-2014: Electronic Medical Records Committee, North Florida OB/Gyn Associates 

2002-2005: Chairman, Quality Assurance Committee, North Florida OB/Gyn Associates 

1/2002-1/2004 and ? -3/2016: Chairman, Governing Board, Orange Park Surgery Center  

~1994-3/2016: Orange Park Surgery Center (Rotated almost continuously between positions on the 

Governing Board and the Medical Executive Committee)  

2002-2007: Co-Founder and President, Clay County Graduate Chapter, Christian Medical and Dental 

Associations 

6/2000-6/2002: Ethics Commission, Christian Medical and Dental Associations 
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1994-1996: Chairman, OB/GYN Department, Columbia Orange Park Medical Center, Orange Park, FL 

1922-2014: Privileges at Orange Park Surgery Center 

1987-1989: Medical Examiner, Clay County for sexual assault exams on children  

Date?:  Treasurer, Clay County Medical Society 

1982-1983: Board of Directors, Children’s Haven 

1981-1983: Medical Director, Planned Parenthood of Northeast Florida, Inc. 

1981-2014: Hospital Privileges at Orange Park Medical Center   

1979-1981: Co-Founder and Co-director, Rape Treatment Center, University Hospital, Jacksonville, FL 

1979-1981: Medical Examiner, Duval and Clay Counties for sexual assault exams 

1978-1981: Gainesville Women’s Health Center 

1972-1973: Teacher, Bayley Ellard High School, Madison, NJ 

 

Education, Training and Degrees 

7/9-10/2019: Media and Testifying training, Charlotte Lozier Institute 

2016: Media Training Course, Christian Medical and Dental Association, Bristol, TN 

~2011: Certified in Robotic Laparoscopic Surgery 

10/2002: Preceptorship in Minimally Invasive Surgery for the Female Patient, Florida Hospital 

12/1990: Preceptorship, Laser Surgery in Gynecology, New Jersey Laser Institute 

12/9/1983: Board Certification, Diplomat of the American Board of Obstetrics and Gynecology 

8/1/1978 – 1/2018:  Licensed to Practice Medicine and Surgery in the State of Florida 

1977-1981: OB/Gyn Residency, University of Florida, Jacksonville Health Education Program, 

Jacksonville, FL 

1974-1977: Doctor of Medicine, University of Florida College of Medicine, Gainesville, Florida 

1973-1974: New Jersey College of Medicine and Dentistry, Piscataway, NJ 

1968-1972: Bachelor of Arts, magna cum laude, Drew University, Madison, NJ 
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Awards   

1/26/2019: Pro Life Utah, Guardian of Life Award  

8/2004, 12/2006: Florida Medical Association, Distinguished Physician Certificate, “A Physician Who 

Cares” 

2003: Florida Medical Association, Harold B. Strasser, M.D. Good Samaritan Award 

1/2002: Clay County Medical Society, Award of Excellence 

 

Organizations 

Fellow, American College of Obstetrics and Gynecology 

American College of Pro-Life Obstetricians and Gynecologists 

Clay County Medical Society 

Florida Medical Association 

Christian Medical and Dental Associations 

St Peter’s Church 

First Coast Shag Club 

Florida Boppers, Inc 

Jacksonville Junior Shaggers, Inc 

Golden Isles Shag Club 
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