
No. 20-1791 
 

 

UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 
 

 

IN RE LESLIE RUTLEDGE, in her official capacity as Attorney General of the State of 

Arkansas; LARRY JEGLEY, in his official capacity as Prosecuting Attorney of 

Pulaski County; MATT DURRETT, in his official capacity as Prosecuting Attorney of 

Washington County; SYLVIA D. SIMON, M.D., in her official capacity as Chairman 

of Arkansas State Medical Board; ROBERT BREVING JR., M.D., VERYL D. HODGES, 

D.O., JOHN H. SCRIBNER, M.D., OMAR T. ATIQ, M.D., RHYS L. BRANMAN, M.D., 

RODNEY GRIFFIN, M.D., MARIE HOLDER, BRIAN T. HYATT, M.D., LARRY D. 

“BUDDY” LOVELL, TIMOTHY C. PADEN, M.D., DON R. PHILLIPS, M.D., WILLIAM L. 

RUTLEDGE, M.D., and DAVID L. STAGGS, M.D., in their official capacities as 

officers and members of the Arkansas State Medical Board; and NATHANIEL 

SMITH, M.D., M.P.H., in his official capacity as Director and State Health Officer 

of the Arkansas Department of Health, 

Petitioners. 
 

 

On Petition for a Writ of Mandamus from the United States District Court for the 

Eastern District of Arkansas 

No. 4:19-CV-00449-KGB (Hon. Kristine G. Baker) 
 

 

Reply in Support of Petitioners’ Emergency Motion to Stay Ex Parte  

Temporary Restraining Order Pending Mandamus and, Alternatively, for a 

Temporary Administrative Stay Pending Consideration of this Motion and 

Motion to Expedite 
 

 

With every passing moment, the district court’s unlawful TRO impedes Ar-

kansas’s efforts to fight an international pandemic and endangers lives.  Indeed, 

since Petitioners filed their Stay Motion, 122 more Arkansans have tested positive 
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for COVID-19 and five more Arkansans have died.1  That’s why Petitioners imme-

diately sought emergency relief from this Court, and it is why Respondents’ sug-

gestion that Petitioners should have asked the district court to reconsider an order 

that court issued without even hearing from Arkansas rings hollow.  Nor for that 

matter is there any validity to Respondents’ suggestion that reconsideration is a 

prerequisite to mandamus.   

Both that suggestion and other aspects of LRFP’s litigation strategy demon-

strate that it doesn’t grasp the seriousness of the situation.  Hours after Petitioners 

asked this Court for relief, LRFP’s counsel served discovery requests demanding 

that the Arkansas Secretary of Health—the key state official managing Arkansas’s 

pandemic response—produce responsive documents this Sunday, April 19.  See 

Ex. 1, attached to this Reply.  And LRFP has suggested that it will demand live tes-

timony.  Such procedural shenanigans reveal LRFP’s lawsuit for what it is: an at-

tempt to leverage the exigencies of the situation to obtain special treatment. 

                                           
1 Tracking Coronavirus, Ark. Democrat-Gazette (updated Apr. 16, 2020, 11:00 PM 

CDT), https://www.arkansasonline.com/arvirus/; Andy Davis, State virus cases 

surpass 1,600, Ark. Democrat-Gazette (accessed Apr. 17, 2020, 9:30 AM), https://

www.arkansasonline.com/news/2020/apr/17/state-virus-cases-surpass-1-600-

2020041/?news; Virus cases in state near 1,600, Ark. Democrat-Gazette (accessed 

Apr. 17, 2020, 9:30 AM), https://www.arkansasonline.com/news/2020/apr/15/

watch-live-gov-state-health-officials-give-130-pm-/. 
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As explained below, LRFP’s arguments against a stay rest largely on sec-

ond-guessing the details of Arkansas’s emergency measures.  For instance, it criti-

cizes the details of the Governor’s efforts to tailor a COVID-19 response to the 

facts on the ground in Arkansas.  See Opp’n 1.  But LRFP fails to grasp the need 

for a strategy responsive to local conditions, as opposed to one that simply copies 

strategies used in densely populated urban areas where LRFP’s out-of-state coun-

sel resides.  

Because the unlawful ex parte TRO stands in the way of Arkansas’s crisis 

management and endangers lives, this Court’s intervention is needed as soon as 

possible.  Indeed, the “exceptional importance” of the issues presented in Petition-

ers’ mandamus petition—not to mention that denying a stay or mandamus would 

“conflict[] with the authoritative decision[] of” the Fifth Circuit—would warrant 

an immediate initial hearing en banc.  Fed. R. App. 35(b)(1).  Consequently, this 

Court should grant Petitioners’ request today, or in the event of denial by a panel, 

this Court should immediately consider Petitioners’ Motion en banc.   
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ARGUMENT 

I. Petitioners are likely to succeed on the merits of their mandamus peti-

tion. 

A. The district court clearly and indisputably erred. 

1. The district court was required to apply the Jacobson frame-

work and did not. 

A State’s response to a public-health emergency, and the curtailing of con-

stitutional rights such a response must often entail, is reviewed under a different 

framework than constitutional challenges in ordinary times.  As the only circuit to 

have addressed this issue recently held, that framework was “established over 100 

years ago in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905).”  

In re Abbott, — F.3d —, 2020 WL 1685929, at *5 (5th Cir. Apr. 7, 2020) (Abbott 

I).  Under that framework, a constitutional challenge to a public-health measure 

can succeed only if the measure “has no real or substantial relation” to public 

health and safety, or “is beyond all question a plain, palpable invasion of rights se-

cured by the fundamental law.”  197 U.S. at 31.2  And the Supreme Court made 

clear that federal courts, in reviewing these challenges, may not “usurp the func-

tions of another branch of government,” id. at 28, by “second-guess[ing] the state’s 

                                           
2 LRFP adds a third prong to this test, that a measure be “justified by the necessi-

ties of the case,” Opp’n 16 (quoting Jacobson, 197 U.S. at 28), but that language is 

cherrypicked.  What the Court said was that, in holding a measure “not justified by 

the necessities of the case,” a court would be “usurp[ing] the functions of another 

branch of government.”  Id.  That is what the district court did below. 
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policy choice in crafting emergency public health measures.”  Abbott I, 2020 WL 

1685929, at *6. 

LRFP argues that the State’s power to act in an emergency stops when it in-

trudes, even modestly, into the sacred space of abortion jurisprudence.  Not so.  

LRFP first argues that Jacobson does not displace the Supreme Court’s ordinary 

abortion jurisprudence.  Opp’n 13.  That is backwards.  Rather, Roe and its prog-

eny do not displace the ordinary framework that governs constitutional challenges 

to State emergency measures.  See Abbott I, 2020 WL 1685929, at *7 (“[N]othing 

in the Supreme Court’s abortion cases suggests that abortion rights are somehow 

exempt from the Jacobson framework.”).  Nor do those cases “bake in” the frame-

work governing a public-health crisis since those cases did not examine such a cri-

sis.   

LRFP next argues that the district court did apply Jacobson, but it did no 

such thing.  To be sure, the district court block-quoted two passages from Jacob-

son.  APP16-17.  But that discussion amounts to nothing more than an assertion 

that the district court’s undue burden finding (made under the wrong legal stand-

ards) is “consistent with the Supreme Court’s decision in Jacobson.”  APP 16.  

And contrary to LRFP’s claims, the district court had nothing to say about whether 

Arkansas’s emergency measures bear a “substantial relation” to its public-health 
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goals.  Opp’n 20.  Indeed, outside of the Jacobson block quote, the phrase “sub-

stantial relation” appears nowhere in the TRO.  That hardly amounts to “ex-

plain[ing] at length why . . . ‘its findings are consistent with’ Jacobson.”  Opp’n 15 

(quoting APP16).  This case is thus in exactly the same posture as Abbott I. 

Contrary to LRFP’s argument, nothing about the Fifth Circuit’s decision in 

Abbott II changes that analysis.  See In re Abbott, 2020 WL 1866010 (5th Cir. Apr. 

13, 2020) (Abbott II).  There, the Fifth Circuit dissolved the temporary stay in 

place as it related to medication abortion.   Arkansas’s emergency measures do not 

cover medication abortion.  Besides, Abbott II’s reasoning rested heavily on the 

Fifth Circuit’s uncertainty as to whether medication abortion counted as a “proce-

dure” under Texas law, not any uncertainty that the district court was wrong.  Id. at 

*2. 

LRFP’s arguments that it has all the PPE it needs are irrelevant to the Jacob-

son analysis.  Opp’n 14.  As an initial matter, this Court has made clear in the past 

that States are not required to trust abortion facilities’ representations that they will 

behave appropriately.  See Jegley, 864 F.3d at 960 n.9.  Arkansas’s emergency 

measures operate statewide.  The point of this blanket approach is not that each 

type of surgery postponed will in isolation move the PPE needle in the correct di-

rection.  Rather, banning all non-medically necessary surgeries will, in the aggre-

gate, conserve finite resources.  And viewed in the aggregate, the emergency 
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measures undoubtedly bear a substantial relation to the goal of combating a pan-

demic. 

LRFP’s claims to be helping the COVID-19 crisis by conducting abortions, 

Resp. 14, are likewise irrelevant.  Even if it were true that an abortion today would 

use less PPE than childbirth months down the line, the COVID-19 crisis is happen-

ing now.  Hospital PPE usage twenty weeks from now, months after what is ex-

pected to be peak resource usage—if it is relevant at all—is far less relevant than 

the PPE being expended today.  And that is assuming that Arkansas’s emergency 

measures would prevent any woman from having an abortion, which LRFP has not 

shown.    

2. The district court’s conclusion that Arkansas’s emergency 

measures are likely unconstitutional is clearly and indisputably 

wrong. 

If the district court had applied the correct framework, it could not possibly 

have issued the TRO. 

a.  Arkansas’s emergency measures have a “real and substantial relation” to 

the goal of combating the COVID-19 pandemic.  Jacobson, 197 U.S. at 31.  The 

district court, for its part, ignored this issue because it did not actually engage in a 

Jacobson analysis.  And LRFP makes no real effort to claim that Arkansas’s emer-

gency measures bear no relation to the COVID-19 pandemic.  LRFP only chal-

lenges the wisdom of Arkansas’s generally applicable emergency measures insofar 
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as they apply to LRFP.  Because LRFP is managing its PPE use, the argument 

goes, the Constitution mandates that Arkansas grant it an exemption from a gener-

ally applicable order.  See Opp’n 14.  But the Constitution mandates no such thing.  

LRFP is engaged in precisely the sort of “second-guess[ing] the wisdom or effi-

cacy of the measures” taken by Arkansas that the Fifth Circuit condemned.  Abbott 

I, 2020 WL 1685929, at *7.  There is no serious question about the relationship be-

tween Arkansas’s emergency measures and the COVID-19 pandemic. 

b.  Arkansas’s emergency measures are not beyond all question a ban on 

previability abortion.  And as the Fifth Circuit held, “postponing certain nonessen-

tial abortions . . . does not plainly violate Casey in the context of an escalating pub-

lic health crisis.”  Abbott I, 2020 WL 1685929, at *9.  Like the emergency 

measures at issue in Abbott I, Arkansas’s emergency measures are temporary in na-

ture—a fact the district court disregarded when it deemed them a “ban” on abor-

tion.  In light of their temporary nature, the most that can be said of Arkansas’s 

emergency measures is that they might cause “some women” to delay getting an 

abortion.  See Jegley, 864 F.3d at 960.  As was the case in Texas, the emergency 

measures have an end date, albeit one that may change as the COVID-19 crisis 

continues to unfold.  The Fifth Circuit correctly held that the measures were none-

theless a temporary postponement, rather than a ban, and this Court should follow 

suit. 
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LRFP’s contention that the emergency measures, currently set to expire on 

May 11, are indefinite is simply false.  Opp’n 15.  Nor does it make any difference 

that any penalties LRFP will face for violating the temporary emergency measures 

while they are in effect will not evaporate once they expire.  See id.  If LRFP vio-

lates a temporary measure while that measure is in effect, then of course the conse-

quences of that violation do not expire simply because the emergency measure 

does.  That is akin to claiming that someone who is fined for violating a quarantine 

simply must procrastinate in paying her fine to make it go away.  That a temporary 

emergency measure may carry penalties that outlast the emergency does not make 

the measure itself any less temporary.  No less than the district court, LRFP rests 

its arguments on the mistaken belief that Arkansas’s emergency measures will last 

indefinitely. 

c.  The emergency measures are not “beyond all question” an undue burden 

under Casey.  See Jacobson, 197 U.S. at 31.  In order to find an undue burden as a 

facial matter—as the district court did, see APP6, 11, 13—it was required to find 

that the emergency measures’ benefits were beyond all question “substantially out-

weighed by the burdens [they] impose[] on a large fraction of women.”  Jegley, 

864 F.3d at 960 n.9. 

The district court did not make that finding because it could not possibly 

have made that finding.  As already explained, no one seriously disputes the 
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benefits of Arkansas’s emergency measures and their relationship to the COVID-

19 crisis as a general matter.  So the only question is whether the burdens on LRFP 

are so significant that they beyond all question substantially outweigh those 

benefits and thus entitle LRFP to an exemption from generally applicable 

emergency measures.  See Opp’n 17-19.  And this Court has been unequivocal that 

delays in and of themselves are not a substantial obstacle to abortion.  See Jegley, 

864 F.3d at 960 (requiring estimation of women who would experience a delay and 

thereby “face an increased risk of complications”).   

This Court is not alone in that assessment of Casey’s standard:  “‘The 

Supreme Court has repeatedly upheld a wide variety of abortion regulations that 

entail some delay in the abortion but that serve permissible Government purposes,’ 

even those—such as parental consent laws—that ‘in practice can occasion real-

world delays of several weeks.’”  Abbott I, 2020 WL 1685929, at *10 (quoting 

Garza v. Hargan, 874 F.3d 735, 755 (D.C. Cir. 2017) (en banc) (Kavanaugh, J., 

dissenting).  And though LRFP makes various claims about patients who may 

obtain an abortion through a different procedure if delayed until May 11, they do 

not claim that those procedures will result in materially greater risks.  See Opp’n 8-

9, 18.  Finally, even assuming that some women will be burdened by having to 

postpone their abortions until the end of the COVID-19 emergency, LRFP has not 

shown that “practically all” women will.  Cincinnati Women’s Servs., Inc. v. Taft, 
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468 F.3d 361, 737 (6th Cir. 2006), cited with approval, Jegley, 864 F.3d at 960.  At 

best, LRFP may show on remand that some women are entitled to as-applied relief, 

a concession they make.  Resp. 19 n.43.   

B. Petitioners are not required to seek reconsideration in the district court 

before asking for this Court’s intervention. 

Mandamus is available where the petitioner has no other adequate means to 

obtain the relief they seek.  In re Kemp, 894 F.3d 900, 905 (8th Cir. 2018).  This 

Court has held that an unappealable district-court order satisfies this requirement.  

See id.; In re Lombardi, 741 F.3d 888, 889 (8th Cir. 2014) (en banc). 

LRFP does not dispute that the TRO at issue is not appealable under 28 

U.S.C. 1292.  Nor does LRFP dispute that a writ of mandamus is the only avenue 

Petitioners have for obtaining relief from this Court.  Instead, LRFP argues that Pe-

titioners should have asked the district court to variously reconsider its TRO or 

grant Petitioners a stay of the TRO pending disposition of their mandamus petition.  

Opp’n 21. 

But the nature of the proceedings below demonstrates the futility of that sug-

gestion.  Without even offering a telephonic hearing, the district court entered its 

TRO approximately 27 hours after LRFP filed its motion.  Applying the wrong le-

gal standards, it made numerous errors another federal court of appeal called “ex-

traordinary.”  Abbott I, 2020 WL 1685929, at *2.  Even if there existed some pro-

Appellate Case: 20-1791     Page: 11      Date Filed: 04/17/2020 Entry ID: 4903949 



12 

spect of the district court changing its mind when presented with its errors—a pro-

spect Petitioners doubt—time is of the essence.  Each moment the district court’s 

order stands amplifies the dangers to Arkansans.  The only adequate means of va-

cating the TRO is for this Court to issue a writ of mandamus on an emergency ba-

sis. 

II. Arkansas and its people are suffering irreparable harm as a result of 

the TRO, and they will continue to suffer irreparable harm absent a 

stay. 

As detailed above, Arkansas has a significant interest in preserving the 

health, welfare, and safety of its citizens, and its emergency measures are designed 

to do just that.  The harm caused by allowing non-medically necessary surgical 

abortions to go forward—potentially using up PPE and hospital beds while further 

spreading the disease—cannot be remedied.  And “the inability to enforce its duly 

enacted plans clearly inflicts irreparable harm on the State.”  Abbott v. Perez, 138 

S. Ct. 2305, 2324 n.17 (2018).  Any harm to LRFP is more than outweighed by the 

needs of the State in responding to this crisis.  See Veasey v. Abbott, 870 F.3d 387, 

391 (5th Cir. 2017) (per curiam).  Arkansas must be allowed to take measures nec-

essary to protect its citizens. 
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CONCLUSION 

The Court should grant Petitioners’ Motion and stay the TRO. 

Respectfully submitted,  

 LESLIE RUTLEDGE 

Arkansas Attorney General 

NICHOLAS J. BRONNI 

Arkansas Solicitor General 

VINCENT M. WAGNER 

Deputy Solicitor General 

DYLAN L. JACOBS 

MICHAEL A. CANTRELL 

Assistant Solicitors General 

OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center St., Suite 200 

Little Rock, AR 72201 

(501) 682-6302 

nicholas.bronni@arkansasag.gov 
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I certify that this document complies with the type-volume limitation of Fed. 

R. App. P. 27(d)(2) because it contains 2,533 words, excluding the parts exempted 

by Fed. R. App. P. 32(f). 

I also certify that this motion complies with the requirements of Fed. R. 
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Nicholas J. Bronni 
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/s/  Nicholas J. Bronni 

Nicholas J. Bronni 
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Vincent Wagner

From: Burke, Christopher P. <cburke@omm.com>
Sent: Wednesday, April 15, 2020 8:41 PM
To: Nicholas Bronni; Dylan Jacobs; Jennifer Merritt; Julie Benafield; Michael Cantrell; 

Vincent Wagner
Cc: bettinabrownstein@gmail.com; Godesky, Leah; mburrows@aclu.org; 

brooke@mannkemp.com; Ruth Harlow; Turner, Kendall; Robertson, Ashley E.; Zagayer, 
Maya; beckywesth@gmail.com; tcamp@aclu.org; mai.ratakonda@ppfa.org

Subject: Little Rock Family Planning Services v. Rutledge, No. 4:19-cv-00449-KGB Plaintiffs' First 
Set of Interrogatories and Requests for Production

Attachments: 19-cv-449 Plaintiffs' First Set of Interrogatories and Requests for Production With 
Exhibits.pdf

Dear Counsel, 
 
Please see attached Plaintiffs’ First Set of Interrogatories and Requests for Production in Little Rock Family 
Planning Services et al v. Rutledge et al, 4:19-cv-00449-KGB.  In light of the Court’s pending consideration of 
Plaintiffs’ motion for a preliminary injunction, will you please let us know by end-of-day tomorrow whether 
Defendant Nathaniel Smith will agree to respond to these discovery requests on an expedited basis, on or 
before April 19, 2020?  We are available to schedule a time to meet and confer if you have any questions 
about the requests.  Thank you. 
 
Regards, 
 
Christopher Burke 
 
 
 

O’Melveny 

Christopher P. Burke
Associate 
cburke@omm.com 
O: +1-212-728-5834 

O’Melveny & Myers LLP 
Times Square Tower 
7 Times Square 
New York, NY  10036 
Website | LinkedIn | Twitter 

This message and any attached documents contain information from the law firm of O'Melveny & Myers LLP that may be confidential 
and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or use this information. If you have received 
this transmission in error, please notify the sender immediately by reply e-mail and then delete this message. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

LITTLE ROCK FAMILY PLANNING SERVICES, et 
al.,  

Plaintiffs, 

v. 

LESLIE RUTLEDGE, et al., 

Defendants. 

 

CIVIL ACTION 
 
Case No. 4:19-cv-00449-KGB 
 
 

 
 

PLAINTIFFS’ FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION 

 
Pursuant to Federal Rules of Civil Procedure 26 and 33, Plaintiffs Little Rock Family 

Planning (“LRFP”) and Dr. Thomas Tvedten hereby request that Defendant Nathaniel Smith, 

M.D., in his official capacity as Director and State Health Officer of the Arkansas Department of 

Health, produce a written response to Plaintiffs’ interrogatories and produce documents 

responsive to Plaintiffs’ Requests for Production no later than April 19, 2020, before the Court 

rules on Plaintiffs’ pending preliminary-injunction motion.   

INSTRUCTIONS 

1. If You object to any of these Interrogatories or Requests for Production, please 

state the reasons for Your objections.  If You object to a particular part of an Interrogatory or 

Request for Production, please specify the part in Your Objection.  If You do not object to a 

particular Interrogatory or Request for Production, but are unable to respond fully, please 

respond to the fullest extent possible and provide an explanation for Your inability to provide a 

full response. 
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2. If You withhold information from discovery on the ground that the information is 

privileged or otherwise subject to protection, please so state and provide a description of the 

nature of the information, Document, Communication, or thing not disclosed or produced that is 

sufficient to enable the discovering party to contest the claim of privilege, including but not 

limited to the information required under Federal Rule of Civil Procedure 26(b)(5). 

3. The phrasing of these Interrogatories and Requests for Production shall be 

construed so as to make Your responses inclusive rather than exclusive.  As used herein, the 

singular includes the plural, the conjunctive includes the disjunctive, the disjunctive includes the 

conjunctive, the word “including” shall mean “including but not limited to,” the use of a verb in 

any tense shall be construed as the use of the verb in all other tenses, and “all,” “each,” “every,” 

and “any” shall mean “each and every.”   

4. If You object to any of the Definitions or Instructions, state Your objection(s) in 

Your answers and indicate whether You are complying with the definition or instruction 

notwithstanding Your objection. 

5. Your answers to these Interrogatories should be amended or supplemented as 

needed in accordance with Federal Rule of Civil Procedure 26(e). 

DEFINITIONS 

1. “ADH,” “You,” and “Your” means the Arkansas Department of Health, its 

officers, agents, servants, employees, and attorneys. 

2. “And” and “or” shall be construed conjunctively or disjunctively, as necessary to 

make the request inclusive rather than exclusive. 

3. “Any” means each and every as well as any one. 
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4. “Communication” means any manner or form of information or message 

transmission, however produced or reproduced, whether by “document” or orally or otherwise, 

which is made, distributed or circulated between or among persons, or data storage or processing 

units, and any and all documents containing, consisting of, or relating or referring, in any way, 

either directly or indirectly, to a communication. 

5. “Documents” shall take the broad meaning normally ascribed to it, and includes 

electronically stored information and any writing, drawing, graph, chart, photograph, sound 

recording, image, and other data or data compilation stored in any medium from which 

information can be obtained, translated, if necessary, through detection devices into reasonably 

usable form.  The term “document” also means all written, recorded, or graphic materials of any 

kind in your possession, custody, or control, including, but not limited to, correspondence, e-

mails, memoranda, reports, studies, agreements, contracts, letters, telegrams, diaries, meeting 

minutes, pamphlets, notes, charts, tabulations, maps, photographs, drawings, records (tape, disc 

or other) of any communication, tapes, slides, computer files, statements, invoices, purchase 

orders, reports of decisions of state or federal government agencies, telegrams, summaries or 

records of telephone conversations, summaries or records of personal interviews, diaries, graphs, 

notebooks, note charts, plans, sketches, summaries or records of meetings or conferences, 

summaries or reports of investigations or negotiations, opinions or reports of consultants, films, 

brochures, pamphlets, advertisements, circulars, press releases, drafts, marginal comments 

appearing on any document, microfilm, microfiche, computer printouts, programs, tapes, 

cassettes, disks, electronic mail, magnetic drums, and punch cards, all data stored in computer 

banks, all non-identical copies of any item listed above and all other writings of any kind.  The 

term “computer files” means any information, including data and software, stored in or 
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accessible through any computer or other information retrieval system, together with all 

instructions and other materials necessary to use or interpret such documents.  The term 

“document” also includes, without limitation, drafts and copies of documents that are not 

identical duplicates.  Additionally, any and all attachments or enclosures to a document are 

deemed to be a part of the document, and non-identical copies of the document (whether 

different from the original because of notes made on the copy or otherwise) are deemed to be 

distinct documents.  “Document” should be given its broadest possible interpretation. 

6. “Elective” means something that is “non-urgent,” “non-emergent,” or “can be 

safely postponed.” 

7.  “LRFP” means Plaintiff Little Rock Family Planning Services. 

8. “PPE” means five types of personal protective equipment:  N-95 masks, surgical 

masks, face shields, gloves, and medical gowns.   

9. The “State” means Arkansas. 
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INTERROGATORIES 

INTERROGATORY NO. 1 

 Identify all medical, dental, acupuncture, and chiropractic procedures that the ADH has 
determined are “elective” in view of COVID-19, and what, if any, post-March 21, 2020 
measures the State or ADH has taken to ensure that such procedures have not occurred.   

INTERROGATORY NO. 2 

 Identify all medical, dental, acupuncture, and chiropractic procedures that the ADH has 
determined are not “elective” in view of COVID-19. 

INTERROGATORY NO. 3 

Identify all hospitals, clinics, and any other facility within the State where medical, 
dental, acupuncture, or chiropractic care unrelated to COVID-19 was provided between March 
21, 2020 and the date of these Interrogatories.   

INTERROGATORY NO. 4 

 Identify the number of telephonic or in-person inspections that the ADH has conducted 
between March 21, 2020 and the date of these Interrogatories at each location identified in the 
response to Interrogatory No. 3.   

INTERROGATORY NO. 5  

 Identify the date and recipient of any COVID-19-related cease-and-desist letters or orders 
sent by the ADH since March 21, 2020, other than the April 10, 2020 cease-and-desist order sent 
to LRFP.   

INTERROGATORY NO. 6  

Identify any efforts by ADH to identify and/or reduce out-of-state patients at in-State 
hospitals, clinics, or facilities other than LRFP since March 21, 2020. 
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REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1 

All documents (other than those already produced in response to Plaintiffs’ counsel’s 
April 10, 2020 FOIA request to the ADH) pertaining to any post-February 29, 2020 complaints, 
investigations, inspections (in-person, telephonic, or otherwise), or any other regulatory activity 
by ADH concerning any alleged elective-surgery-related activities at or by facilities or 
individuals licensed by ADH other than LRFP.   

REQUEST FOR PRODUCTION NO. 2 

 All post-February 29, 2020 documents pertaining to communications to or from ADH, 
and all internal ADH documents, concerning guidance and directives on elective-surgery 
procedures during the COVID-19 pandemic, including without limitation ADH’s March 21, 
2020 guidance, March 30, 2020 correspondence, April 3, 2020 directive, and/or the Governor’s 
Executive Orders. 

REQUEST FOR PRODUCTION NO. 3 

 Un-redacted copies of the fourteen e-mails included in Exhibit A. 

 

Dated:  April 15, 2020 /s/ Christopher Burke______________ 
 
Leah Godesky* 
Christopher Burke** 
O’Melveny & Myers LLP 
Times Square Tower 
7 Times Square 
New York, New York 10036 
lgodesky@omm.com 
cburke@omm.com 
(212) 326-2254 
Fax:  (212) 326-2061 
 
Kendall Turner* 
Ashley Robertson** 
Maya Zagayer** 
O’Melveny & Myers LLP 
1625 Eye St. NW 
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Washington, DC 20006 
(202) 383-5300 
kendallturner@omm.com 
arobertson@omm.com 
mzagayer@omm.com 
 
Attorneys for Plaintiffs 

 
Meagan Burrows* 
Ruth E. Harlow** 
American Civil Liberties Union 
Foundation 
125 Broad St, 18th Floor 
New York, NY 10001 
mburrows@aclu.org 
rharlow@aclu.org 
(212) 549-2633 
 
Attorneys for Plaintiffs 
 
* Motion for admission pro hac vice 
granted 
** Motion for admission pro hac vice 
pending  

 
Bettina Brownstein (AR Bar No. 85019) 
Bettina E. Brownstein Law Firm 
904 West 2nd Street, Suite 2 
Little Rock, AR 72201 
bettinabrownstein@gmail.com 
(501) 920-1764 
 
Brooke-Augusta Ware (AR Bar No. 2004091) 
Mann & Kemp, PLLC 
221 West Second Street, Suite 408 
Little Rock, Arkansas 72201 
brooke@mannkemp.com 
(501) 222-7330 
 
On Behalf of the Arkansas Civil Liberties Union 
Foundation, Inc.  
Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on April 15, 2020, I electronically mailed the foregoing to all counsel 

of record. 

 

         /s/ Christopher Burke 
         Christopher Burke  
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