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April 13, 2020 

VIA CM/ECF 

Mr. Lyle W. Cayce, Clerk 
U.S. Court of Appeals for the Fifth Circuit 
600 S. Maestri Place 
New Orleans, LA 70130-3408 
 

Re: In re Abbott, No. 20-50296 

Dear Mr. Cayce: 

Petitioners file this letter brief pursuant to the Court’s request this morning 
that the parties respond in writing to a series of questions. Petitioners’ responses are 
included below.  

1) How does the Texas Medical Board, or other sources of Texas law, define the 
term “procedure?” 

 TMB has not issued any regulation or guidance that provides a definition of 
the term “procedure.” Petitioners are not aware of any other Texas law that defines 
the term “procedure.” As set out in more detail below, except where the Legislature 
or agency has provided otherwise, statutory and regulatory terms are construed 
consistent with their ordinary meaning, which in turn is often ascertained by 
reference to dictionaries and common usage.   

2) If no source of law defines the term “procedure,” how should this court 
define that term as it appears in GA-09? 

Under Texas law, when a common term is not defined by statute or regulation, 
the Texas Supreme Court looks first to dictionary definitions to determine its 
ordinary meaning. See, e.g., Epps v. Fowler, 351 S.W.3d 862, 866 (Tex. 2011). The 
term “procedure” carries a broad meaning. See Am. Heritage Dict. of the English 
Lang. (5th ed.) (“A manner of proceeding; a way of performing or effecting 
something,” or “[a] series of steps taken to accomplish an end,” e.g., “a medical 
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procedure”); Cambridge Dict. (“[A] set of actions that is the official or accepted 
way of doing something,” e.g. “a painless medical procedure”); Webster’s New 
Int’l Dict. 1710 (1st ed. 1928) (“The act or manner of proceeding or moving forward; 
progress; process; operation; conduct,” or “[a] step taken; an act performed in a 
course of conduct; a proceeding[.]”). Other sources of Texas law arising in the 
medical context use the word “procedure” broadly. See, e.g., Tex. Health & Safety 
Code §§ 81.094, 81.106, 85.085, 241.1835(c); 22 Tex. Admin. Code §§ 160.24(2), 
164.3(4), 193.17. 

In light of those definitions, and read in the context of GA-09, the term 
“procedure” is properly read to include, among other things, a medical process that 
(1) uses PPE and (2) may lead to hospitalizations. App.34. GA-09 does not cabin 
“procedure” in any other way; it does not refer to “surgical procedures” or 
“radiological procedures.”  

Moreover, GA-09’s text uses broad language: it applies to “all licensed health 
care professionals” and “all licensed health care facilities.” App.35. Respondents 
insist that abortion is “health care.” See, e.g., App.15. Therefore, to the extent 
Respondents undertake a medical process that may deplete PPE and reduce hospital 
capacity, Respondents are engaged in prohibited procedures. 

3) Does a medication abortion constitute a “procedure” under the terms of GA-
09? Why or why not? 

 Yes. A medication abortion is a “series of steps” or a “set of actions” taken 
to accomplish an abortion of a pregnancy. Moreover, a medication abortion is a 
procedure that uses PPE (both through the series of necessary steps taken as part of 
that process—ultrasound, physical exam, follow-up exam—and through the 
reasonable risk of surgical intervention needed) and could impact hospital capacity 
(with up to 4.6% of women visiting an emergency room and up to 0.6% requiring 
hospitalization). See Pet. for Mandamus at 7-8. Therefore, it is a procedure 
prohibited by GA-09. 

4) Is the Texas Medical Board’s FAQ a controlling interpretation of GA-09? If 
not, what is its legal significance? See Texas Medical Board, Frequently Asked 
Questions (FAQs) Regarding Non-Urgent, Elective Surgeries and Procedures 
During Texas Disaster Declaration for COVID-19 Pandemic (Mar. 29, 2020), 
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http://www.tmb.state.tx.us/idl/228ABC7B-2985-16D5-9C9F-
2099C0DADC24 (accessed Apr. 13, 2020). 

 No. FAQs constitute the type of informal agency guidance that does not bind 
the State. TMB does not and would not base any enforcement action on FAQs. The 
Texas Administrative Procedure Act precludes informal guidance like FAQs from 
carrying the force of law. 

5) The Texas Medical Board’s FAQ provides that “[a] ‘procedure’ does not 
include physical examinations, non-invasive diagnostic tests, the performing of 
lab tests, or obtaining specimens to perform laboratory tests.” Does a physical 
examination or ultrasound associated with medication abortions therefore not 
constitute a “procedure” within the meaning of GA-09? 

 A non-medically-necessary medication abortion and its necessary and 
indispensable components—such as an ultrasound and physical examination—
together form a procedure prohibited by GA-09.  

Read in context, the TMB FAQ quoted above identifies procedures that, 
viewed individually and in isolation from others, would likely not violate GA-09. 

6) Do you contend that the Texas Medical Board’s FAQ misinterprets the term 
“procedure” as it is used in GA-09? 

 No. The FAQ does not define the “procedure.” Instead, in the interest of 
providing informal guidance, it offers non-binding examples of activities and 
procedures that, viewed individually and in isolation from others, would likely not 
violate GA-09. 

To the extent Respondents argue that TMB officials have misinterpreted state 
law through the FAQ, their claim is barred by Pennhurst State School and Hospital v. 
Halderman, 465 U.S. 89 (1981). “[I]t is difficult to think of a greater intrusion on 
state sovereignty than when a federal court instructs state officials on how to 
conform their conduct to state law. Such a result conflicts directly with the principles 
of federalism that underlie the Eleventh Amendment.” Id. at 106; see also Papasan v. 
Allain, 478 U.S. 265, 277 (1986).  

 Such a claim would also be subject to Pullman abstention. See R.R. Comm’n v. 
Pullman Co., 312 U.S. 496, 500 (1941). This doctrine applies where the state law 
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question would “avoid or significantly modify” the federal analysis. Lake Carriers 
Ass’n v. MacMullan, 406 U.S. 498, 512 (1972). Because Texas courts have not yet 
had a chance to address this state-law question, Pullman abstention is appropriate. 
See, e.g., id. at 511; Reetz v. Bozanich, 397 U.S. 82, 86-87 (1970). 

Petitioners raised both Pennhurst and Pullman in their response to 
Respondents’ first request for a temporary restraining order. App.204-05. Neither 
the district court nor Respondents meaningfully engaged either argument.  

The Court’s questions—which go to state officials’ interpretations of state 
law and whether those officials are complying with those interpretations—only 
illustrate why the district court should not assert jurisdiction over this dispute at all, 
much less enter injunctive relief against state officials. See Pennhurst, 465 U.S. at 106; 
Pullman, 312 U.S. at 500. 

7) What medical acts should be considered analogous to medication abortion, 
and do those acts constitute “procedures” within the terms of GA-09? 

Medication abortions are unique. Petitioners are unaware of other procedures 
that involve the use of medication to achieve a medical result that is not tied to 
treating or managing a disease or harmful condition. 

Sincerely, 

      /s/ Kyle D. Hawkins 
Kyle D. Hawkins  
Solicitor General 
Counsel of Record for Petitioners 
 

cc: All counsel of record (via CM/ECF) 
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