
April 13, 2020 

 

VIA ECF 

 

Lyle W. Cayce, Clerk 

United States Court of Appeals for the Fifth Circuit 

Office Of the Clerk 

F. Edward Hebert Building 

600 S. Maestri Place 

New Orleans, LA 70130-3408 

 

Re: In re Greg Abbott et al., No. 20-50296 

 

Dear Mr. Cayce: 

 

Shortly after noon today, when Petitioners filed a reply in support of their motion              

to stay the district court’s temporary restraining order (“TRO”), this Court sent a list of               

questions to the parties with an order to respond by 3:30 p.m. Respondents submit this               

letter to offer responses to those questions and raise concerns regarding how those             

responses may be used by this Court. 

 

Some of this Court’s questions concern issues of fact, which only underscores why             

mandamus and a stay of the district court’s TRO are inappropriate in this case and               

should be denied without delay. “[A]ppellate courts must constantly have in mind that             

their function is not to decide factual issues de novo.” Anderson v. City of Bessemer               

City, 470 U.S. 564, 573 (1985) (quoting Zenith Radio Corp. v. Hazeltine Research, Inc.,              

395 U.S. 100, 123 (1969)). “If the district court’s account of the evidence is plausible in                

light of the record viewed in its entirety, the court of appeals may not reverse it even                 

though convinced that had it been sitting as the trier of fact, it would have weighed the                 

evidence differently.” Id. at 573–74. That remains true “even when the trial judge adopts              

proposed findings verbatim.” Id. at 572. Those findings are the district court’s, and they              

should not be disturbd.  

 

Here, the district court’s factual findings—including that “[m]edication abortion         

is not a surgery or procedure,” App.469, and that “[p]hysicians are continuing to             

provide obstetrical and gynecological procedures comparable to abortion in PPE use or            

time sensitivity, based on their professional medical judgment,” App.473—are amply          

supported by citations to the record and should not be disturbed by this Court,              
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particularly based on evidence submitted for the first time in response to this Court’s              

questions on three hours notice. 

 

Further, it is not appropriate for this Court to determine factual issues that the              

district court has not yet resolved. Pullman-Standard v. Swint, 456 U.S. 273, 291 (1982)              

(“When an appellate court discerns that a district court has failed to make a finding               

because of an erroneous view of the law, the usual rule is that there should be a remand                  

for further proceedings to permit the trial court to make the missing findings.”); Veasey              

v. Abbott, 830 F.3d 216, 229–30, 235 (5th Cir. 2016) (en banc). The procedural posture               

of this matter—mandamus review of the entry of a temporary restraining order—makes            

it particularly improper for this Court to render its own findings of fact. See In re                

Blackwater Sec. Consulting, LLC, 460 F.3d 576, 595 (4th Cir. 2006) (holding that             

mandamus was “particularly inappropriate” “[g]iven the preliminary nature of the          

proceedings below” and lack of “a factual record in which the legally material facts              

[were] uncontested”); In re Thornburgh, 869 F.2d 1503, 1515 n.18 (D.C. Cir. 1989)             

(“The existence of a factual dispute . . . emphasizes the inappropriateness of mandamus              

relief.”); Wheeler v. United States, 640 F.2d 1116, 1120 n.9 (9th Cir. 1981) (declining to               

grant mandamus primarily because of the need for further development in the factual             

record below); see also Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981) (“The               

purpose of a preliminary injunction is merely to preserve the relative positions of the              

parties until a trial on the merits can be held. Given this limited purpose, and given the                 

haste that is often necessary if those positions are to be preserved, a preliminary              

injunction is customarily granted on the basis of procedures that are less formal and              

evidence that is less complete than in a trial on the merits. A party thus is not required                  

to prove his case in full at a preliminary-injunction hearing.”). 

 

Nonetheless, on behalf of all Respondents, I submit the following responses to            

this Court’s questions: 

 

1) How does the Texas Medical Board, or other sources of Texas law,             

define the term “procedure?” 

 

The general provisions of the Texas Health and Safety Code and the Texas             

Occupational Code do not define “procedure.” Likewise, Respondents are not currently           

aware of any state regulations that define “procedure” in a manner that would shed light               

on whether medication abortion would fall within this term. In adopting the Emergency             

Rule also challenged by Respondents in this case, the Texas Medical Board did not              

specifically define the term “procedure.” 22 Tex. Admin. Code § 187.57(c).  

 
2) If no source of law defines the term “procedure,” how should this             

court define that term as it appears in GA-09? 

 

As discussed above, the district court made a factual finding that medication            

abortion is not a “procedure.” Respondents oppose any effort by this Court to define              

procedure in a manner at odds with that factual finding, which was based on record               

2 

      Case: 20-50296      Document: 00515380394     Page: 2     Date Filed: 04/13/2020



evidence, including declarations from various medical professionals explaining that the          

provision of oral medication is not a procedure. See, e.g., App.129–30 (Schutt-Aine            

Decl. ¶ 13); App.157-58 (Wallace Decl. ¶ 14). Respondents are unaware of any definition              

of “procedure” from any learned treatise or medical body that would encompass the             

provision of oral medications.  

 

3) Does a medication abortion constitute a “procedure” under the          

terms of GA-09? Why or why not? 

 

No. As the district court found, a medication abortion “is not a surgery or              

procedure.” App.469. It involves the patient ingesting a combination of two pills:            

mifepristone and misoprostol. The patient takes the mifepristone in the health center            

and then, typically twenty-four to forty-eight hours later, takes the misoprostol at a             

location of their choosing, most often at their home, after which they expel the contents               

of the pregnancy in a manner similar to a miscarriage. Id.; see also Tex. Health & Safety                 

Code § 171.061(5) (defining “medical abortion” as “the administration or use of an            

abortion-inducing drug to induce an abortion”); 25 Tex. Admin. Code § 139.2(34)            

(defining “medical abortion” as “[t]he use of a medication or combination of            

medications to induce an abortion, with the purpose of terminating the pregnancy of a              

woman known to be pregnant”).  

 

4) Is the Texas Medical Board’s FAQ a controlling interpretation of           

GA-09? If not, what is its legal significance? See Texas Medical Board,            

Frequently Asked Questions (FAQs) Regarding Non-Urgent, Elective       

Surgeries and Procedures During Texas Disaster Declaration for COVID-19         

Pandemic (Mar. 29, 2020), http://www.tmb.state.tx.us/idl/59C97062     

-84FA-BB86-91BF-F9221E4DEF17 (accessed Apr. 13, 2020). 

 

The Texas Medical Board (TMB) has authority to take disciplinary action against            

a physician who violates the Executive Order or the TMB’s own emergency rule. Tex.              

Occ. Code § 164.051; 22 Tex. Admin. Code § 185.17(11); 22 Tex. Admin. Code § 187.57(c).                

It also has authority to interpret a portion of the Texas Health and Safety Code that                

applies to standards for distribution of medications used in medication abortion, see            

Tex. Health & Safety Code § 171.062, and to interpret its own rules.  

 

However, Respondents do not contend that the TMB has authority to interpret            

GA-09 in a manner that binds the other Petitioners. Rather, TMB’s FAQ offers             

substantial evidence that Petitioners’ enforcement threat with respect to Respondents          

singles out the provision of abortion care for less favorable treatment than other forms              

of analogous care.  

 

5) The Texas Medical Board’s FAQ provides that “[a] ‘procedure’ does           

not include physical examinations, non-invasive diagnostic tests, the        

performing of lab tests, or obtaining specimens to perform laboratory          

tests.” Does a physical examination or ultrasound associated with         
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medication abortions therefore not constitute a “procedure” within the         

meaning of GA-09? 

 

That is correct. Consistent with the Medical Board’s FAQ, Respondents’ position           

is that a physical examination or ultrasound associated with a medication abortion does             

not constitute a “procedure” for purposes of GA-09, just as a physical examination or              

ultrasound—when associated with other pregnancy-related care—would not constitute a         

“procedure.” 

 

This position is further supported by guidance from the Facilities Guidelines           

Institute that an “invasive procedure” is “[a] procedure that is performed in an aseptic              

surgical field and penetrates the protective surfaces of a patient’s body (e.g.,            

subcutaneous tissue, mucous membranes, cornea).” Facilities Guidelines Inst., Applying         

the FGI Guidelines to Spaces Where Invasive vs. Noninvasive Patient Care is Delivered             

4 (Oct. 24, 2019), https://www.fgiguidelines.org/wp-content/uploads/2019/10/FGI_     

determining_appropriate_room_type_191024.pdf. The Facilities Guidelines Institute     

further notes that “[p]rocedures performed through orifices normally colonized with          

bacteria” (such as the vagina and cervix) would not be included in this definition. Id. at                

5. The Facilities Guidelines Institute is an independent, not-for-profit organization          

dedicated to developing guidance for the planning, design, and construction of           

hospitals, outpatient facilities, and residential health, care, and support facilities). 

 

6) Do you contend that the Texas Medical Board’s FAQ misinterprets           

the term “procedure” as it is used in GA-09? 

 

No, Respondents contend that the Texas Medical Board’s FAQ is consistent with            

Respondents’ view of the appropriate definition for the term “procedure” as it is used in               

GA-09.  

 

However, as noted in response to Question (3) above, the fact that the FAQ is at                

odds with the enforcement posture of the Medical Board and other Petitioners in this              

case offers further evidence that State officials have singled out abortion care in an              

“unreasonable, arbitrary and oppressive” way. Jacobson v. Commonwealth of         

Massachusetts, 197 U.S. 11, 26; see also In re Abbott, 2020 WL 1685929, at *7 (citing                

Jacobson, 197 U.S. at 38). State Officials have identified no other oral medication they              

consider prohibited by the Executive Order. See App.35. Moreover, Respondents have           

presented evidence showing that treatments “comparable” in terms of in-person contact           

and PPE use “are exempt from [the Executive Order’s] requirements.” In re Abbott,             

2020 WL 1685929, at *13; App.473; see also App.375 (obstetric care like blood draws,              

ultrasounds, and other in-person diagnostics still being performed during prenatal          

visits); App.407–09 (ultrasound examinations still being performed for obstetrical         

patients).  
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7) What medical acts should be considered analogous to medication          

abortion, and do those acts constitute “procedures” within the terms of           

GA-09? 

 

In terms of risk, medication abortion is analogous to taking aspirin. As reported             

by the National Academies of Sciences, Engineering, and Medicine in their           

comprehensive 2018 consensus study report, the reported risks of medication abortion           
1

using telemedicine “are both low and similar in magnitude to the reported risks of              

serious adverse effects of commonly used prescription and over-the-counter         

medications,” such as Non-Steroidal Anti-Inflammatory Drugs (NSAIDs) like aspirin         

and ibuprofen. Nat’l Acads. of Scis. Eng’g & Med., The Safety & Quality of Abortion               

Care in the United States 56–58 (2018); see App.129 (Schutt-Aine Decl. ¶ 13 n.1 (citing              

Nat’l Acads. of Scis. Eng’g & Med., The Safety & Quality of Abortion Care in the United                 

States (2018))). 

 

Though it is their burden to do so, Petitioners have never suggested—let alone             

introduced any evidence to show—that prescribing or providing aspirin or any other            

analogous medication is prohibited by the Executive Order, or that prohibiting use of             

such medications would in any way further their interest in conserving PPE and hospital              

resources. 

 

As discussed in response to Question (5), Texas law requires certain associated            

care before and after provision of the pills that induce medication abortion, even though              

this associated care is not medically necessary in every case, and could be omitted              

where, in the judgment of the treating physician, such care is not medically indicated.              

This associated care does not constitute a “procedure” within the terms of GA-09, as              

evidenced by the Medical Board’s guidance discussed above. Indeed, the district court            

found that such care is ongoing in the context of routine obstetric care during the               

COVID-19 pandemic. App.472 (citing App.363–64 (Chang Decl. ¶¶ 10–12); App.373–75         

(Levison Decl. ¶¶ 12–14, 19); App.407–08 (Wood Decl. ¶¶ 11–12, 14); App.412–13,          

(Macones Decl. ¶¶ 7, 9–12)); App.473 (citing App.386 (Chang Decl. ¶ 24); App.375           

(Levison Decl. ¶ 18)); see also App. 363–69 (Chang Decl. ¶¶ 9–15, 19–23); App. 373–75             

(Levison Decl. ¶¶ 12–14, 18–19); App. 407–09 (Wood Decl. ¶¶ 9–18); App. 412–13           

(Macones Decl. ¶¶ 9–16).  

 

Nor does the remote possibility that medication abortion will require follow-up           

aspiration or result in a serious complication transform medication abortion into a            

1
The National Academies is a private, nongovernmental institution that was originally established             

by congressional charter to provide advice to the nation. In 2016 it convened a panel of experts to conduct                   

a review of the safety and quality of abortion in the United States. That committee was composed of                  

thirteen experts from across the country, including distinguished academics from a range of disciplines,              

such as medicine, epidemiology, nursing, and mental health. The committee notably excluded experts             

whose primary professional role involved provision of abortion. After two years of study, the committee               

published its findings in a 208-page consensus study report, a peer-reviewed document that represents              

the official position of the National Academies.  
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“procedure.” Without exception, every prescription medication available to Texans         

comes with a list of possible side effects and/or complications that could lead to              

hospitalization or other adverse consequences. There is no medication that is without            

risk.  

 

To give a few examples of medications that are commonly prescribed in Texas              

and across the country (including during the current public health crisis) despite the fact              

that they put patients at risk of requiring hospital-based care: Warfarin and other             

anti-coagulants increase the risk of acute intracranial or gastrointestinal hemorrhage,          

and insulins are commonly provided to manage diabetes but increase the risk of             

hypoglycemia that causes neurological symptoms such as loss of consciousness,          

seizures, and changes in mental status. Daniel S. Budnitz et al., Emergency            

Hospitalizations for Adverse Drug Events in Older Americans, 365 N. Engl. J. Med.             

2002–12 (2011) (examining more than 900,000 emergency hospitalizations for adverse          

drug events and concluding that over two thirds involved warfarin, insulins, oral            

antiplatelet agents, and oral hypoglycemic agents). Similarly, ACE inhibitors are          

commonly prescribed for high blood pressure, though one review reported that up to             

0.70% of ACE initiators developed angioedema, a rare but potentially serious           

complication. See Shira Bezalel et al., Angiotensin-converting Enzyme        

Inhibitor-induced Angioedema, 128(2) Am. J. Med. 120–25 (2015). 
 

In any event, medication abortion involves only rare complications; only 0.31% of            

medication abortions result in complications requiring hospitalization, surgery, or blood          

transfusion. App.129 (Schutt-Aine Decl. ¶ 12). The need for follow-up aspiration to           

complete a medication abortion is also uncommon. The regimen on the label for one of               

the medications involved in medication abortion, which has been approved by the U.S.             

Food and Drug Administration and is used by Respondents, has an aspiration follow-up             

rate of 2.6%. App.181 (citing U.S. Food & Drug Admin., Mifeprex 13 tbl.3 (rev. Mar.               

2016), https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.  

pdf). For patients requiring aspiration, it involves involves the same incision-free           

suction procedure used for early procedural abortions; it takes approximately five to ten             

minutes in an outpatient setting. App.470; see also App.373 (Levison Decl. ¶ 10),            

App.130 (Schutt-Aine Decl. ¶ 16). In comparison, hospital treatment related to an           

ongoing pregnancy is far more common. App.472; see also App.373 (Levison Decl. ¶ 10)             

(“[A]t least twenty percent of pregnant patients will visit a hospital at some point prior               

to delivery, and some patients will visit the hospital for evaluation or treatment on              

multiple occasions.”).  

 

Sincerely, 

/s/ Julie Murray 

Julie Murray 

 

Counsel for Plaintiffs-Respondents Planned 

Parenthood Center for Choice, Planned Parenthood 
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of Greater Texas Surgical Health Services, and 

Planned Parenthood South Texas Surgical Center 

 

cc:  All Counsel of Record 
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