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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

YASHICA ROBINSON, et al. )
)
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)
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)

STEVEN MARSHALL, in his )
official capacity as Attorney General of )
the State of Alabama, et al., )

)
Defendants. )
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

YASHICA ROBINSON, et al. )
)

Plaintiffs, )
)

v. ) CASE NO. 2:19-cv-00365-MHT-JTA
)

STEVEN MARSHALL, in his )
official capacity as Attorney General of )
the State of Alabama, et al., )

)
Defendants. )

[DEFENDANTS’ PROPOSED ORDER]

This matter is before the Court on Plaintiffs’ motion for a preliminary injunction. Plaintiffs

Yashica Robinson, M.D.; Reproductive Health Services; and West Alabama Women’s Center

have moved for a preliminary injunction seeking to enjoin enforcement of the State Health

Officer’s order as it applies to their clinics. Specifically, Plaintiffs challenge application of

paragraph 14 of the State Health Officer’s April 3, 2020 order (doc. 109-1) to all previability

abortions.

The issues have been fully briefed, and on April 6, 2020, this Court heard testimony from

Plaintiff Robinson and Defendant Scott Harris, the State Health Officer. For the reasons described

below, Plaintiffs’ motion is due to be denied.

I. Legal Standard

To be entitled to a preliminary injunction, Plaintiffs must demonstrate (1) a substantial

likelihood of success on the merits; (2) a substantial threat of irreparable injury; (3) that the

threatened injury outweighs the potential harm to the defendants; and (4) that the injunction will

not disserve the public interest. Palmer v. Braun, 287 F.3d 1325, 1329 (11th Cir. 2002). A
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preliminary injunction is “an extraordinary and drastic remedy not to be granted unless the movant

clearly established the ‘burden of persuasion’ as to each of the four prerequisites.” Siegel v.

LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (internal quotation and citation omitted); see also

W. Ala. Women’s Ctr. v. Miller, 217 F. Supp. 3d 1313, 1321 (M.D. Ala. 2016) (“The plaintiff bears

the burden of persuasion as to each of the four required showings.”). “In exercising their sound

discretion, courts of equity should pay particular regard for the public consequences in employing

the extraordinary remedy of injunction.” Weinberger v. Romero-Barcelo, 456 U.S. 305, 312

(1982).

Because Plaintiffs challenge an order that was issued to address a public health emergency,

whether Plaintiffs are likely to succeed on the merits of their claim turns on “whether the

executive’s actions were taken in good faith and whether there is some factual basis for the decision

that the restrictions imposed were necessary to maintain order.” Smith v. Avino, 91 F.3d 105, 109

(11th Cir. 1996) (alterations in original omitted) (quoting United States v. Chalk, 441 F.2d 1277,

1281 (4th Cir. 1971)), abrogated on other grounds by Steel Co. v. Citizens for a Better Env’t, 523

U.S. 83 (1998); see also In re Abbott, No. 20-50264, slip op. at 10 (5th Cir. Apr. 7, 2020) (“[T]he

framework governing emergency exercises of state authority during a public health crisis” was

“established over 100 years ago in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11

(1905).”). In this context, “governing authorities must be granted the proper deference and wide

latitude necessary for dealing with the emergency,” and constitutional rights “may be temporarily

limited or suspended.” Avino, 91 F.3d at 109. While government action is not beyond review,

“when faced with a society-threatening epidemic, a state may implement emergency measures that

curtail constitutional rights so long as the measures have at least some ‘real or substantial relation’

to the public health crisis and are not ‘beyond all question, a plain, palpable invasion of rights
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secured by the fundamental law.’” Abbott, No. 20-50264, slip op. at 13 (quoting Jacobson, 197

U.S. at 31).

II. Background

In December 2019, a novel coronavirus, which causes the disease now known as COVID-

19, began to spread quickly around the world. On March 13, 2020, the President of the United

States and the Governor of the State of Alabama declared the COVID-19 outbreak both a national

and state emergency. Def. Ex. 15. The World Health Organization describes the situation as a

global pandemic. In Alabama, the number of COVID-19 cases doubled between April 1 and April

6, from around a thousand cases to just over two thousand cases. As of April 7, 2020, 39 deaths in

Alabama have been attributed to the disease.

Following the declarations of emergency, Alabama’s State Health Officer, Dr. Scott Harris,

issued a series of orders suspending certain public gatherings. Dr. Harris is a medical doctor with

a Master’s Degree in Public Health, and in his role as State Health Officer, he has the authority to

issue orders to protect the public health during an emergency. See ALA. CODE § 22-2-2(6)

(authorizing the State Board of Health to adopt rules and giving those rules the force of law); ALA.

CODE § 22-2-8 (enabling the State Health Officer to act on behalf of the State Committee of Public

Health when it is not in session); ALA. ADMIN. CODE r. 420-1-2-.07(e) (authorizing the State Health

Officer to adopt an emergency rule without notice or hearing if there is an immediate danger to

public health). His March 20, 2020 order delayed “all elective dental and medical procedures”

from March 20 until April 6. Def. Ex. 4. Dr. Harris testified that this order applied to all elective

dental and medical procedures in the State, and that the Alabama Department of Public Health

(“ADPH”) expected physicians to apply their reasonable medical judgment to determine which

dental and medical procedures were “elective” and could be temporarily postponed.
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In his March 27 order, Dr. Harris issued a more detailed provision postponing “all dental,

medical, or surgical procedures” until April 16, 2020, unless the procedures fit into one of two

enumerated exceptions: (a) those “necessary to treat an emergency medical condition” and (b)

those “necessary to avoid serious harm from an underlying condition or disease, or necessary as

part of a patient’s ongoing and active treatment.” Def. Ex. 1 ¶ 7. On April 3, 2020, Dr. Harris

amended his order. While the language of this provision is unchanged from the March 27 order, it

is now effective through April 30, 2020. Def. Ex. 17 ¶ 14. It is this provision that Plaintiffs

challenge.

Dr. Harris testified that whether a medical procedure fits within one of the two exceptions

and may be performed without postponement is to be determined by the treating physician, who

must apply his or her reasonable medical judgment to each patient. In doing so, the treating

physician may consider any factor or circumstance that is relevant in the treating physician’s

reasonable medical judgment. The ADPH did not, and cannot, supply a list of all possible relevant

factors to consider, nor has it determined that any particular circumstance is always relevant or can

never be relevant. For example, Dr. Harris agrees that a doctor may, when considering a particular

patient who wants an abortion, determine that the patient’s economic circumstances, family

dynamics, or stage of pregnancy are relevant to the decision (based on reasonable medical

judgment), but the ADPH has not required that any particular factor always lead to the conclusion

that an exception applies—or vice versa, that any particular factor always leads to the conclusion

that an exception does not apply.

Defendants have clarified that the mere “assertion” of a healthcare provider is not

conclusive proof that the procedure meets with the exception. Doc. 120. Rather, as Dr. Harris
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testified, the decisions of the doctor must be based on reasonable medical judgment. That is, the

decision of the doctor must not be arbitrary. And it should be made on a case-by-case basis.

Dr. Harris further testified, and the Defendants have at all times confirmed, that the

provision applies to all doctors in Alabama equally and that the standards are the same regardless

of the doctor’s practice. The provision applies to a doctor who performs abortions in precisely the

same manner as it applies to a pediatrician, a cardiologist, or a dermatologist. And the Defendants

have stipulated that “[t]he reasonable medical judgment of abortion providers will be treated with

the same respect and deference as the judgments of other medical providers. The decisions will

not be singled out for adverse consequences because the services in question are abortions or

abortion related.” Doc. 120 at 4–5.

The record shows that it is likely that some abortions can safely be postponed temporarily

during this health emergency. This Court has already concluded that “[w]hile some postponements

of abortions will undoubtedly occur, the clarified order allows providers, exercising their

reasonable medical judgment, to protect their patients’ right to terminate a pregnancy and the

safety of their patients.” Doc. 111 at 2–3. Further, this Court has found that “abortion providers

and their patients, like all residents of Alabama, must adapt to the exigent circumstances caused

by the global pandemic.” Id. at 3. And Dr. Robinson agrees that some abortions can be briefly

postponed without a significant increase of risks. She further testified that if a woman who wants

an abortion presents at her clinic with COVID-19 symptoms, she would postpone that patient’s

appointment. Dr. Robinson testified that in deciding to postpone such a patient’s abortion

procedure, she would consider not just the risk to the patient herself but the risk presented to others

by the potential spread of infection. But whether any particular abortion should be temporarily

postponed is up to the doctor applying reasonable medical judgment to an individual patient’s
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circumstances. Dr. Harris confirmed in his testimony that no doctor, of any type of practice, is

expected to postpone any specific number or percentage of procedures.

Dr. Harris also testified that the provision postponing some medical procedures will assist

the State in its fight against COVID-19 in three ways: promoting social distancing, preserving

personal protective equipment (“PPE”), and avoiding a strain on the healthcare system. And there

are facts supporting the State Health Officer’s judgment that the provision will in fact protect the

public health.

The risk to any individual who contracts COVID-19 is heightened in localities where there

is a surge of cases that make it difficult for the healthcare system to manage them all. Other states

and countries have experienced such surges. To prevent surges, states have put restrictions in place

to slow the spread of the disease—i.e., to “flatten the curve.” Social distancing is one way to do

this, by banning large gatherings temporarily or encouraging the population to maintain six feet of

distance from others. By postponing procedures that do not fit within the health exception, Dr.

Harris’s order promotes social distancing by decreasing the number of patients in clinics and

waiting rooms or receiving hands-on care from medical providers.

The order postponing medical procedures that do not fall within an exception also promotes

the State’s interests in avoiding a surge on the healthcare system during the emergency. Nearly

any medical procedure has at least some risk of complications that would require follow-up

medical care. During this emergency, postponing some procedures decreases the risk of

complications and lowers the strain on hospitals and healthcare providers. Plaintiffs have presented

evidence that abortions have a very low risk of complications. The issue, however, is not whether

one procedure has more or less likelihood of leading to complications, but whether a procedure
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has any risk of complications that could strain the healthcare system. Like all procedures, abortions

indisputably present at least some such risk.

Defendants also presented evidence showing that the order postponing non-excepted

procedures furthers the goal of preserving PPE. PPE is in short supply throughout the nation,

including in Alabama. See Def. Ex. 16. Dr. Harris testified that gloves and surgical masks in

particular are needed, including common surgical masks that are routinely used in elective

procedures. He testified it was critical to conserve PPE particularly in the month of April in

anticipation of a hospital surge. Plaintiffs do not dispute that they use PPE. Surgical abortions

require the use of surgical masks, sterile gloves, and other PPE. And even for medical abortions,

Dr. Robinson testified that the abortion is preceded by a sonogram where the doctor and patient

are in close contact and where the doctor wears a mask. Based on historical data, Dr. Robinson’s

clinic alone would perform approximately 100 surgical abortions and 50 to 60 medical abortions

in April, a particularly critical month for PPE shortages. Plaintiffs argue that a woman going

through nine months of pregnancy and childbirth will ultimately need care requiring the use of

more PPE than would be required to perform an abortion. However, the issue is not how much

PPE would be required over a long course of treatment, but whether it can be preserved now, in

the next few weeks, during this time of crisis.

Dr. Robinson testified that she is concerned that her reasonable medical judgment will not

be treated with the same respect as other doctors’ because she performs abortions. However, the

evidence does not support such concerns. She points to a prior prosecution that she believes was

selective, but that matter was brought in 2014 by the United States, not by the State officials

responsible for the challenged order. She points also to what she describes as an atmosphere of

hostility in Alabama toward abortion and doctors who perform abortions, but the attitude of private
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citizens who oppose abortion is not evidence that the Defendants will enforce the April 3, 2020

order in an unconstitutional manner. The only other testimony she presented as to threatened

prosecution was a request by the ADPH to provide what measures she had taken at her clinic to

prevent the spread of COVID-19, a request that is reasonable under the circumstances regardless

of Dr. Robinson’s speculations about its motivations.

Dr. Harris has monitored other States’ responses to the global pandemic and testified that

other States have likewise ordered that some medical procedures be postponed. Alabama is not

acting alone. In the end, the Court finds that there is no evidence that the Defendants will single

out abortion doctors for negative treatment when enforcing the State’s emergency orders, that the

challenged order was issued in good faith, and that the order was not issued with the intent of

targeting abortions or abortion doctors. The Court further finds that the factual record supports the

State Health Officer’s judgment that the provision postponing certain medical procedures that do

not fall within the exceptions will assist the State in its fight against COVID-19 by promoting

social distancing, conserving PPE, and conserving hospital resources.

III. Discussion

A. Likelihood of Success on the Merits

Plaintiffs have not carried their burden of demonstrating a substantial likelihood that they

will succeed on the merits of their claim. In their First Amended Complaint, they assert that the

State Health Officer’s emergency order is unconstitutional “as applied to pre-viability abortions,”

doc. 79 at 38, and thus have they asked this Court to enjoin Defendants “from enforcing the [health]

Order against previability abortions.” Doc. 73 at 4. Plaintiffs are not likely to win on their claim

for at least three reasons.
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First, Plaintiffs agree that the State Health Officer’s order can be applied in a constitutional

manner. In moving for a preliminary injunction, Plaintiffs emphasize that they seek relief from the

health order “as [it is] interpreted to ban pre-viability abortions.” Doc. 106 at 2. But the Court does

not understand the health order to “ban” pre-viability abortions. Rather, as explained above, the

order requires that “all dental, medical, or surgical procedures” be postponed, unless the procedure

fits into one of two exceptions: (1) it is “necessary to treat an emergency medical condition,” or

(2) it is “necessary to avoid serious harm from an underlying condition or disease, or necessary as

part of a patient’s ongoing and active treatment.” Doc. 109-1 at 11. As the State Health Officer

explained in his declaration and reiterated at the preliminary injunction hearing, the determination

of whether an exception applies “should be made by a doctor using reasonable medical judgment

based upon his or her patient’s individual circumstances.” Doc. 88-15 at 6; see also Doc. 111 at 8.

That standard applies to an abortion procedure just as it applies to a coronary bypass surgery. Of

course, with abortions, the fact that a delay could render a procedure unavailable under law could

be relevant to determining whether it is necessary to perform the procedure now, but an

individualized determination is still required all the same. Thus, while some postponements of

abortions will undoubtedly occur—and Dr. Robinson testified at the hearing that at least some

abortions could safely be postponed under certain circumstances—the order does not “ban” the

procedure. See Doc. 111 at 3. It merely requires doctors to postpone procedures that can be delayed

without creating a serious risk of harm to the patient.

Second, to the extent Plaintiffs challenge how the health order could be misapplied in a

way that treats abortion providers unfairly, Plaintiffs are similarly unlikely to succeed. To establish

standing to bring an as-applied, pre-enforcement challenge, “Plaintiffs need to demonstrate that a

‘credible threat of an injury exists.’” Am. Charities for Reasonable Fundraising Regulation, Inc.
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v. Pinellas Cty., 221 F.3d 1211, 1214 (11th Cir. 2000) (quoting Kirby v. Siegelman, 195 F.3d 1285,

1290 (11th Cir. 1999)). Plaintiffs’ fear, however, is not that the health order will be enforced

according to its plain terms. See Doc. 73 at ¶ 41 (stating view that abortion procedure would fit

within the § 7(b) exception of the March 27 order). Instead, Plaintiffs’ claim appears to be

premised on the fear that the order will be misconstrued and enforced against abortion providers

in a way that deviates from that standard. As Dr. Robinson testified, her concern is that her

reasonable medical judgment will not be treated the same as that of other medical providers and

that “the Order will be applied unequally to medical providers, in a manner that singles out abortion

providers like [her] and subjects them to greater risk of enforcement and criminal penalties.” Doc.

110-1 at 1. But Plaintiffs have presented no evidence that the health order will be applied in such

a way. While Dr. Robinson has recounted the hostility she has experienced from anti-abortion

protesters and asserts that a 2014 prosecution by the United States was unfair, doc. 110-1 at 2–6,

that evidence does not show that the State will unconstitutionally apply a facially constitutional

health order.

Third, while it is clear that the State Health Officer’s order burdens abortion providers—

just as it burdens all healthcare providers, and indeed all Alabamians—States possess broad

authority to respond to crises like the COVID-19 pandemic. Indeed, “[i]n an emergency situation,

fundamental rights . . . may be temporarily limited or suspended.” Avino, 91 F.3d at 109. As the

Supreme Court explained a century ago, “[u]pon the principle of self-defense, of paramount

necessity, a community has the right to protect itself against an epidemic of disease which threatens

the safety of its members.” Jacobson, 197 U.S. at 27. In such situations, this Court’s review of the

constitutionality of an emergency order promoting the public health “is limited to a determination

whether the executive’s actions were taken in good faith and whether there is some factual basis
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for the decision that the restrictions imposed were necessary to maintain order.” Avino, 91 F.3d at

109; see also Jacobson, 197 U.S. at 27 (noting that “[t]he mode or manner in which those results

are to be accomplished is within the discretion of the state” so long as the State acts in a manner

that is not “unreasonable or arbitrary”).1

Plaintiffs have not shown that the State Health Officer’s order was issued in bad faith or

that it lacked factual basis. In fact, Plaintiffs agree that measures are needed to conserve PPE and

promote social distancing. See Doc. 73 at 15–18. They simply contend that, under their

interpretation of the health order, either the burden imposed is too great or the order could advance

its goals more effectively by exempting all abortions. But as already noted, the Court does not

agree that the health order “bans” abortions in the way Plaintiffs claim, and asking “abortion

providers and their patients [to] share the societal burden caused by COVID-19,” doc. 111 at 3,

does not make the order “unreasonable or arbitrary.” As to Plaintiffs’ contention that the order

would work better with a specific abortion exception, “[i]t is no part of the function of a court or

a jury to determine which one of two modes [i]s likely to be the most effective for the protection

of the public against disease.” Jacobson, 197 U.S. at 30; see also Avino, 91 F.3d at 109 (“[U]nder

the emergency circumstances present in this case, the proclamation was not constitutionally flawed

because it did not include exceptions.”).

Moreover, even if the Court were to analyze the Health Officer’s order under the typical

“undue burden” framework, Plaintiffs have still not demonstrated a substantial likelihood of

success. The Supreme Court has explained that States are prohibited from placing an “undue

1 “Jacobson remains good law,” Abbott, No. 20-50264, slip op. 13, as does Avino. Indeed, “three
of the [Supreme] Court’s principal abortion cases—Roe, Casey, and Carhart—cite Jacobson with
approval and without suggesting that abortion rights are somehow exempt from its framework.”
Id. at 14.
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burden” on the right to obtain a previability abortion. See Planned Parenthood of Se. Pa. v. Casey,

505 U.S. 833, 878 (1992). But the question of whether a burden is “undue” requires balancing of

the regulation’s benefits against its costs. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292,

2309 (2016). The State Health Officer’s order imposes only a temporary burden on abortion access

by requiring providers to postpone procedures that, in their professional medical judgment, can

safely be postponed. The order does not single out abortion providers; it asks that all healthcare

providers help shoulder the societal cost of responding effectively to the COVID-19 pandemic.

The burden imposed does not amount to a total denial of the right, see Casey, 505 U.S. at 886, and

is not undue in light of the State’s compelling need to preserve limited medical resources to

respond to the COVID-19 crisis.

Finally, it is worth emphasizing just how broad the relief is that Plaintiffs seek from this

Court. They ask the Court to “[i]ssue a preliminary injunction enjoining Defendants from

enforcing the [health] Order against previability abortions.” Doc. 73 at 4; see also Doc. 79 at 38.

They have not asked this Court for narrower relief, and such relief would not be warranted had

Plaintiffs requested it. Moreover, it would be particularly inappropriate for the Court to fashion

such relief on its own. See Republican Nat’l Comm. v Democratic Nat’l Comm., No. 19A1016,

2020 WL 1672702, at *2–3 (U.S. Apr. 6, 2020) (per curiam) (reversing district court’s grant of

preliminary injunction where court granted relief that “plaintiffs themselves did not even ask for”).

Thus, for all these reasons the Court finds that Plaintiffs have not demonstrated a substantial

likelihood that they will succeed on the merits of their claim.

B. Irreparable harm

Plaintiffs have also not demonstrated imminent, irreparable harm to their patients or to their

clinics. While some abortions may be temporarily postponed, the State’s orders provide for
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exceptions that allow abortions to proceed if postponement would cause irreparable harm. Whether

an exception applies is determined by the practicing physician applying his or her reasonable

medical judgment to the circumstances of a specific patient, and the practicing physician is free to

consider any fact that is relevant to the decision in his or her reasonable medical judgment,

including the stage of pregnancy and the legal limits of abortions in Alabama. There is no evidence

that any woman will lose entirely her right to an abortion as a result of the State’s order.

While Plaintiffs do not request a preliminary injunction requiring that the April 3, 2020

order be enforced the way the Defendants say it will be enforced, even if they had made such a

request, they have not shown that they will be irreparably harmed without such an injunction. To

the contrary, the evidence shows that the order was issued in good faith and without intent to target

abortion doctors or their patients, and that its purpose is to protect the public health and assist the

State in the fight against COVID-19. The evidence further shows that the order applies to doctors

who perform abortions in the same way it applies to any other doctor in Alabama. In the weeks

that come, should any doctor or patient believe that the State’s order is being applied unlawfully

toward them, they remain free to petition a court for relief. But Plaintiffs have not shown a threat

of irreparable harm under the facts of this case.

C. The Balance of the Hardships

Plaintiffs have not demonstrated that their alleged injuries outweigh the harm that a

preliminary injunction would cause the State. COVID-19 is a serious and imminent threat to public

health, and the State’s emergency order is a necessary but temporary measure designed to prepare

for an anticipated surge in COVID-19 infections. The State is expending considerable resources

to reduce strain on the healthcare system by enforcing social distancing, acquiring additional PPE,

and increasing the availability of hospital beds. A preliminary injunction limiting the enforcement

Case 2:19-cv-00365-MHT-JTA   Document 131-1   Filed 04/08/20   Page 13 of 16



14

of the April 3 order would make the State’s pursuit of these interests more difficult at the same

time that they are most crucial.

In contrast, there is no evidence that women will not be able to get an abortion if their

provider reasonably determines they fit into one of the exceptions in the April 3 order. Further, Dr.

Robinson testified that at least some abortions could safely be postponed for a period of days or

weeks, meaning that the April 3 order could be applied to postpone at least some abortion

procedures without increasing the risk of serious harm. Additionally, the fact that a delay would

render a procedure unavailable may be considered by providers in determining whether it is

currently necessary to perform the procedure. Because plaintiffs have not demonstrated that their

interests are meaningfully threatened, while the State faces concrete and serious harms, the balance

of hardships weighs heavily in the State’s favor.

D. The Public Interest

Finally, a preliminary injunction would not serve the public interest. As acknowledged

above, COVID-19 is a serious and imminent threat to public health. Everyday life across the

country has changed drastically as a result of the epidemic. While it may be the case “[u]nder usual

and normal circumstances and as a general proposition” that the State may not require a woman to

postpone an abortion for weeks, “the circumstances existing at th[is] time [a]re not usual, nor [a]re

they normal.” Avino, 91 F.3d at 109. Entering a preliminary injunction to enforce the status quo

would be improper, as the status quo of just a few weeks ago is no more.

The State of Alabama—like many others—has taken swift action to protect the public

health. This action has affected every individual, business, and entity in some way. Abortion

providers and patients must also shoulder their share of the social burden. In this time of epidemic,

reducing strain on the healthcare system to the maximum extent possible may save the lives of

both patients and healthcare personnel. The anticipated surge over the next few weeks underscores
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the fact that reducing this strain now is more important than ever. Accordingly, the postponement

of those abortions that can safely be delayed serves the public interest.

IV. Conclusion

For all these reasons, Plaintiffs’ motion for a preliminary injunction is hereby DENIED.

DONE, this the ____ day of April, 2020.

UNITED STATES DISTRICT JUDGE
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