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JURISDICTIONAL STATEMENT 

This court has jurisdiction over this appeal from a preliminary injunction (“PI”) 

under 28 U.S.C. § 1292.  The district court had jurisdiction under 28 U.S.C. § 1331. 
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INTRODUCTION 

During the ongoing coronavirus pandemic, many States have imposed 

commonsense, categorical delays on elective surgeries and medical procedures that aim 

to reduce viral spread and ensure that healthcare resources are not exhausted during the 

apex of infections. Nearly everyone has complied with Oklahoma’s postponement 

(including one abortion clinic) except Plaintiffs, who challenged Oklahoma’s delay on 

the notion that one particular liberty, above all others, cannot be temporarily restricted 

in order to protect the public health: abortion.  

The district court properly rejected Plaintiffs’ categorical assertion of abortion 

exceptionalism, but nonetheless issued a PI and rewrote Oklahoma’s delay to bestow 

special exemptions on abortion. In particular, the court exempted medication abortion 

entirely, and it shortened Oklahoma’s delay by a week for surgical abortion, even while 

persons awaiting other important procedures are sacrificing as much or more than 

delayed abortion recipients and exceptions to the short postponement, including 

abortion, are inadvisable and potentially dangerous. See, e.g., Att.D, Ex.2 ¶¶7-9; Ex.3 

¶¶5, 11-12; Att.I, Ex.1 ¶¶10-11. 

The district court didn’t acknowledge these facts. Indeed, in its PI, the court 

barely cited or addressed any testimony or arguments presented by Defendants. Rather, 

it relied almost exclusively on Plaintiffs’ affiants in deeming “arbitrary” and 

“oppressive” the reasonable, evidence-supported judgments of the state’s elected 

leaders and medical experts. This one-sided approach is reversible error, as the Fifth 
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Circuit recently held. See In re Abbott, No. 20-50296, 2020 WL 1911216, at *13 (5th Cir. 

Apr. 20, 2020) (granting mandamus because of court’s “failure to carefully parse record 

evidence” in light of Jacobson v. Commonwealth of Mass., 197 U.S. 11 (1905)).1 Indeed, in 

Jacobson the Supreme Court declined to probe Jacobson’s evidence—not the State’s. See 

Jacobson, 197 U.S. at 24 (1905) (“If the defendant had been permitted to introduce such 

expert testimony … it could not have changed the result.”). 

The district court’s effort to adjudge the best healthcare policy, second-guessing 

the State’s balancing of costs and benefits, defies precedent, usurps the State’s role, and 

undermines Defendants’ ability to effectively manage the current COVID-19 pandemic 

and all future emergencies. Since each day is critical when combatting this pandemic, 

see In re Rutledge, slip op. at 11 (citing In re Abbott, 2020 WL 1685929 at *14),  it would 

be impracticable for Appellants to first seek a stay from the district court, and instead 

they seek one directly from this Court. See FRAP 8(a)(2)(a)(i). Our duty to protect public 

health demands no less. 

STATEMENT OF FACTS 

The COVID-19 viral pandemic is a once-in-a-century public health emergency. 

COVID-19 has exponentially increased over the past weeks and months, overwhelming 

health systems and killing people across the globe. Att.D at 3-4.  In Oklahoma, too, the 

                                                           

1 Just today, the Eighth Circuit similarly granted a writ of mandamus, reversing the 
district court’s halt of Arkansas’s elective surgery delay. See In re Rutledge, No. 20-1791, 
slip op. at 4-5 (8th Cir. April 22, 2020).    
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virus has rapidly spread, causing an ongoing shortage in personal protective equipment 

(“PPE”) for healthcare workers. Att.P, FOF ¶¶6-7, 46-49; Att.Q, Ex.1, ¶¶1-6. Because 

COVID-19 spreads frequently through asymptomatic patients, all healthcare workers 

need to utilize more extensive PPE than normal during this pandemic, even when not 

treating COVID-19. See Att.D, Ex.1, ¶¶8-12; Ex.2, ¶3; Ex.3, ¶¶7-10; id. Ex.4, ¶10; id. 

Ex.6 ¶¶6-8, 12-15; id. Ex.8, ¶¶5-7. 

The consensus public health response to all this is to “flatten the curve” by 

slowing the rate of new infections so the pandemic does not overwhelm hospitals and 

exhaust PPE and other resources. Att.D at 4-5. To flatten the curve, however, requires 

drastic short-term restrictions so that the virus peaks at a level a healthcare system can 

handle. Oklahoma Governor Kevin Stitt has followed that strategy to prevent the 

epidemic from overwhelming Oklahoma’s health services. Att.D at 5-6.  

After strong public and private urging from physicians and major medical groups 

in Oklahoma, on March 24, the Governor instituted through an Executive Order 

(“EO”) a postponement of “all elective surgeries, minor medical procedures, and non-

emergency dental procedures.” Att.D at 5-8. While any particular practitioner can 

always argue that their impact is negligible, elective medical procedures cumulatively put 

a harmful short-term strain on our healthcare system when it is most vulnerable. Att.D, 

Ex.1, ¶14; id. Ex.2, ¶8; id. Ex.3, ¶¶8, 12; id. Ex.8, ¶¶6-9. As such, several prominent and 

front-line Oklahoma physicians testified that carving out any exceptions to this general 

EO would be unwise and even dangerous. Att.I, Ex.1 ¶12; Att.D, Ex.2 ¶¶7-8; Ex.3 ¶12.         
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Nevertheless, three out of Oklahoma’s four abortion clinics did not comply with 

the EO. See Att.I, Ex.2 ¶8; Att.P, FOF ¶¶23-24. After being asked whether the EO 

included abortions, the Governor issued a statement confirming it had no special 

exception for elective abortions. Att.D at 7-8. In the same statement, he emphasized 

that the postponement “also includes routine dermatological, ophthalmological, and 

dental procedures, as well as most scheduled healthcare procedures such as orthopedic 

surgeries.” Id. And he clarified that the order does not apply to abortions that address 

a medical emergency or prevent serious health risks. Id.  

As such, elective procedures in Oklahoma and across the country are being 

postponed, despite onerous burdens imposed on patients; this includes cancer 

surgeries, heart stent placements, procedures to relieve chronic pain, cataract treatment, 

sinus surgeries, dental procedures, and family planning procedures such as vasectomies 

and infertility treatments. Id. at 8-9. The EO also includes “many” procedures that could 

“have a poorer outcome later than if performed electively now.” Att.I, Ex.1 ¶11. This 

is a “necessary” risk that “will hopefully pay off.” Id.  

Abortion is nearly always an elective procedure: a choice made for non-medical 

reasons. Att.D at 7; Att.Q, Ex.2, ¶2; Att.P, FOF ¶79 & n.16; Att. R, FOF ¶6. Elective 

abortions were therefore covered by the Governor’s original EO.   

Postponement of elective abortions will advance the same critical state interests 

during the peak of the pandemic as all other elective procedures, see Att.G at 4-6: 
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Reducing viral spread—Delaying the travel of patients to clinics for elective 

abortions will reduce the virus’s spread by eliminating interpersonal contact between 

patients, staff, and physicians during intake, examination, procedure, and follow-up. 

Att.D at 24-25. Surgical abortion requires the most interpersonal contact. See Att.D at 

10; id. Ex.4, ¶¶6, 12; id. Ex.8, ¶5. But medication abortion, too, requires interpersonal 

contact (e.g., physical exam, ultrasound, and bloodwork). Att.D, Ex.7, ¶¶30-35; Att.P, 

FOF ¶59, 109.   

These risks only compound because hundreds of abortions a month are 

performed in Oklahoma, those seeking abortions from across the state and other states 

must travel to the Oklahoma City metro, and one Plaintiff flies in its physician to 

perform abortions. Att.P, FOF ¶¶41-42, 61. Promises of precautionary measures 

provide little comfort, especially because around 25 percent of persons spreading the 

virus are asymptomatic—an undisputed and critical fact that neither Plaintiffs nor the 

district court have ever addressed in this case. Att.D at 24-26; Att.Q at 2-3; Att.P, FOF 

¶¶25, 35-38, 58, 62. 

Preserving PPE—Given the interpersonal contact, continuing with elective 

abortions depletes the State’s supply of PPE or, if PPE is not used during the pandemic, 

further accelerates the contagion. Att.D at 26-27. Thus, Plaintiffs are either utilizing 

substantial PPE or unnecessarily endangering themselves and their patients. Att.D, Ex. 

3, ¶¶7, 10; id. Ex.4, ¶9; id. Ex.6, ¶¶9-13; id. Ex.8, ¶5. For every single abortion, Plaintiffs 
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use at least gloves and masks, and may also use a gown, a face shield, protective eyewear, 

a hair cover, and shoe covers. Att.U at ¶¶17, 21. 

Decreasing demand on hospital resources—Elective procedures also risk 

imposing short-term strain on hospital resources when complications arise.  See Att.D 

at 9-11. Medication abortions, for example, have greater risks than surgical abortions at 

the same gestational age, receiving special FDA “REMS” treatment reserved for a 

certain few drugs “with serious safety concerns” and “the risk of serious 

complications.” Id. at 11-13. These risks include hemorrhage, infections, incomplete 

abortion, and hospitalization. Id. And while a later abortion may increase contact and 

resource use in the long-run, this is consistent with the flatten-the-curve strategy: reduce 

these effects in the near-term when our healthcare resources are most strained and allow 

later usage of healthcare resources when the peak has passed. Id. at 27-28. 

Though some of these points were disputed by Plaintiffs, 2 they all were backed 

by record evidence. In any event, it was undisputed that all abortions do utilize at least 

some PPE, come with at least some complications, and carry at least some risk of viral 

spread. Att.U at 12-13. Thus, it cannot be said that the EO was “beyond all question” 

lacking a “real or substantial” relation to the State’s interests. Jacobson, 197 U.S. at 31. 

                                                           

2 The district court ordered the parties to file proposed findings of fact and conclusions 
of law, as well as responses. Att.U at 1-2. Plaintiffs failed to respond to around 80 of 
Defendants’ factual findings. Compare Att.P & R, with Att.O & S. But rather than treat 
these facts as uncontested, the district court wholly ignored them.   
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PROCEDURAL HISTORY 

The original EO was set to expire on April 7, and then extended to April 30. 

Virtually everyone except Plaintiffs has complied with the EO in full, making significant 

sacrifices. Att.D, Ex.2, ¶9; Ex.3, ¶11; Att.I, Ex.1 ¶11. As a result, the resource situation 

has improved, although there is still a shortage of PPE, Att.Q, Ex.1 ¶1-6, and an 

ongoing risk of viral spread. Accordingly, late last week Governor Stitt implemented a 

plan to allow certain procedures to proceed as early as April 24 if postponing them 

would create a significant increase in future morbidity and mortality. Att.T at 2. This 

includes, as relevant here, abortions that would be beyond the legal gestational limit 

after April 30. Id. All other procedures would wait until April 30.   

Plaintiffs moved for a temporary injunction on March 31, attaching 4 affidavits 

(54 pages) from abortion clinic employees. Defendants responded two days later, 

attaching 7 affidavits (50 pages) from Oklahoma physicians and national experts, 

including OBGYNs, an infectious disease expert, and emergency specialists. On April 

6, in an order that cited none of Defendants’ evidence, the district court partially granted 

Plaintiffs’ motion, barring the State from delaying medication abortions and certain 

surgical abortions. Att.G.  

The same day, Defendants moved to add 2 short affidavits. Four days later, 

Plaintiffs filed their reply and attached 8 new exhibits with nearly 450 pages of 

evidence—an almost seven-fold increase over their initial filing. Five were from persons 

who had not previously testified in this case. Defendants moved to strike this 
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voluminous filing because it was wildly disproportionate for a reply, failed in large part 

to respond to Defendants’ evidence, and was prejudicial given the lack of time to 

respond. Att.M. The court declined to strike any evidence, but instead gave Defendants 

a single day to surreply to 8 exhibits and 450 pages. Att.N. Defendants filed a surreply 

with two supplemental affidavits. Att.Q. 

On April 20, the district court issued a PI that went further than the TRO by 

dictating that surgical abortions can resume on April 24 instead of April 30. The PI also 

continued to allow all medication abortion procedures to take place immediately.3 

Remarkably, the court’s PI order cited Plaintiffs’ affidavits 37 times in 23 pages, whereas 

it cited Defendants’ affidavits just twice.   

ARGUMENT 

The standard for granting a stay pending appeal is the same as the four-prong 

standard for a PI. See Warner v. Gross, 776 F.3d 721, 736 (10th Cir. 2015); Winter v. Nat. 

Res. Def. Council, 555 U.S. 7, 20 (2008).4 

                                                           

3 The court also erred by creating an exception for elective abortions that would be 
beyond Oklahoma’s gestational limit after the EO expired. Defendants do not 
emphasize that issue in this motion only because the Governor’s amended EO allows 
such procedures to resume on April 24, Att.T at 2, and this Court is not likely to grant 
relief before that controversy becomes moot. 
4 This court may alternatively grant a temporary administrative stay of a district court’s 
order to facilitate its own review of a request for emergency stay or of an appeal. In re 
Motor Fuel Temperature Sales Practices Litig., 641 F.3d 470, 479 (10th Cir. 2011); In re Gregg 
Abbott, No. 20-50264, Stay Order (5th Cir Mar. 31, 2020). 
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I. Appellants are likely to succeed in their appeal.5 

This Court reviews PIs for abuse of discretion. See Mrs. Fields Franchising, LLC v. 

MFGPC, 941 F.3d 1221, 1232 (10th Cir. 2019). When doing so, it examines the lower 

court’s factual findings for clear error and its legal conclusions de novo. Id.  

A. Case law requires substantial deference during an emergency. 

Under the Constitution, states retain the well-established police power to protect 

public health, safety, and welfare. U.S. CONST. amend. X; Jacobson, 197 U.S. at 25. This 

empowers states to enact laws restricting individual activities otherwise protected by 

the Constitution in order to protect the rights of everyone else in society. Most pertinent 

here, “a community has the right to protect itself against an epidemic of disease which 

threatens the safety of its members.” Id. 

States may infringe Fourteenth Amendment liberty through quarantines, id. at 

25, 29; Hickox, 205 F. Supp. 3d at 585, for example, and they may even regulate the 

paramount interests of the First Amendment. See Banzhaf v. FCC, 405 F.2d 1082, 1097-

1103 (D.C. Cir. 1968); cf. Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944) (“The right 

to practice religion freely does not include liberty to expose the community … to 

communicable disease.”); Benson v. Walker, 274 F. 622 (4th Cir. 1921). State regulation 

of public health also overcomes claims, like those here, regarding bodily integrity and 

                                                           

5 As an initial matter, the court erred by determining Plaintiffs have standing, relying on 
a plurality opinion of the Supreme Court, Att.G at 1 n.1, rather than looking to more-
applicable precedent, see Att.D at 14-15.  
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medical treatment. Jacobson, 197 U.S. at 14, 26; Phillips v. City of N.Y., 775 F.3d 538 (2d 

Cir. 2015); accord Reynolds v. McNichols, 488 F.2d 1378, 1381-83 (10th Cir. 1973). This 

power only increases during times of emergency and crisis. United States v. Caltex, 344 

U.S. 149, 153-54 (1952); see also Jacobson, 197 U.S. at 29; Sentell v. New Orleans & C.R. Co., 

166 U.S. 698, 704-05 (1897). 

No right is absolute, Jacobson, 197 U.S. at 26, including abortion. Abortion cases 

recognize the role of the state police power to restrict and regulate abortion in a manner 

that protects health and safety. See Mazurek v. Armstrong, 520 U.S. 968, 974-75 (per 

curiam); Planned Parenthood v. Casey, 505 U.S. 833, 852, 882 (1992). The “State has a 

legitimate interest in seeing to it that abortion, like any other medical procedure, is 

performed under circumstances that insure maximum safety for the patient.” Roe v. 

Wade, 410 U.S. 113, 150 (1973). Ultimately, “the law need not give abortion doctors 

unfettered choice in the course of their medical practice, nor should it elevate their 

status above other physicians in the medical community.” Gonzales v. Carhart, 550 U.S. 

at 163.   

Health regulations may permissibly reduce abortion availability, cause delay, or 

otherwise make the right more difficult to exercise. Casey, 505 U.S. at 866, 873. They 

may also affect previability abortions. Gonzales, 550 U.S. 124, 146 (2007). They are only 

impermissible if the burden imposed outweighs the benefits to such an extent that it 

becomes “undue.” Casey, 505 U.S. at 874. 
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When examining a challenge to the state’s police power to protect compelling 

public health needs, courts grant states wide latitude as to the means chosen to forestall 

an emergency pandemic. While the state’s action cannot be wholly arbitrary, a challenge 

to the police power during an emergency must prove “the means prescribed by the state 

… has no real or substantial relation to the protection of the public health and the 

public safety.” Jacobson, 197 U.S. at 27, 31. The authority to decide “in the first instance” 

among many possible reasonable choices that which is best to protect the public health 

lies “primarily … in [the] wisdom” of the people’s representatives. Jacobson, 197 U.S. at 

28, 38. Unless it is “beyond all question” that a governmental action constitutes a “plain, 

palpable invasion of rights secured by the fundamental law,” the action must be upheld. 

Abbott, 2020 WL 1911216, at *2 (quoting Jacobson, 197 U.S. at 31).  

Courts should therefore be careful not to “usurp the functions of another branch 

of government.” Id. Weighing the public health costs and benefits “is a determination 

for the legislature, not the individual objectors.” Phillips, 775 F.3d at 542. After all, 

“public health officials ‘deal in a terrible context [where] the consequences of mistaken 

indulgence can be irretrievably tragic’” and a “better-safe-than-sorry determination [is] 

therefore entitled to deference, absent a ‘reliable showing of error.’” Hickox, 205 

F.Supp.3d at 592 (citation omitted)). 

Abortion is not exempt from this framework. See In re Abbott, No. 20-50264, 

2020 WL 1685929, at *7, 15 (5th Cir April 7, 2020) (“three of the [Supreme] Court’s 

principal abortion cases—Roe, Casey, and Carhart—cite Jacobson with approval.”). 
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B. The district court misapprehended and misapplied this case law.  

The district court paid occasional lip service to Jacobson, e.g., Att.U at 2, but “failed 

to meaningfully apply the Supreme Court’s framework for reviewing constitutional 

challenges to state actions take in response to a public health crisis,” and thus “abused 

its discretion.” In re Rutledge, slip op. at 13-14. Most tellingly, the court ignored the Fifth 

Circuit’s repeated and thorough explanations of how to understand Jacobson’s deferential 

approach as it pertains to elective procedure delays during the COVID-19 pandemic, 

see Abbott, 2020 WL 1685929; Abbott, 2020 WL 1911216. Instead, the court favorably 

cited a district court decision that never mentioned Jacobson. Att.U at 16 (citing Adams 

& Boyle v. Slatery, No. 3:15-cv-00705, 2020 WL 1905147, at *5-7 (M.D. Tenn. Apr. 17, 

2020)). And in its TRO order, the court favorably cited the Texas court that has now 

been repeatedly admonished for ignoring the proper standard. Att.G at 8 n.5; see Abbott, 

2020 WL 1911216 at *1.  

The court ignored that in an undisputed emergency pandemic Jacobson requires 

ruling for the State unless a plain constitutional violation exists “beyond all question,” 

Abbott, 2020 WL 1911216 at *7 (citing Jacobson, 197 U.S. at 31). It also ignored that 

Jacobson requires a cumulative or aggregate analysis of the benefits and burdens. 197 U.S. 

at 37-38. No broad public health measure could ever survive the test used by the district 

court because, for example, compelling one person to receive a vaccine has little benefit, 

and it is only the cumulative compliance that produces benefits. Id. The court further 

ignored Jacobson’s approach to examining competing evidence in emergency pandemics 
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in the light most favorable to the State, supra 1-2, choosing instead to rely on Plaintiffs’ 

evidence and largely ignore Defendants’ evidence. Att.U.  

Most importantly, it ignored that federal courts are not permitted to re-weigh the 

State’s cost-benefit analysis during a public health crisis. Abbott, 2020 WL 1911216. 

“During a pandemic emergency, public authorities must make numerous, complex 

judgment calls,” so courts should not “ask whether a ‘particular method is—perhaps, 

or possibly—not the best,” given thousands of factors that must be weighed. Id. at *12 

(quoting Jacobson, 197 U.S. at 35). Yet the district court did exactly that, concluding that 

the State’s interest justified some delay, Att.U at 17, but then second-guessing whether 

the cost-benefit analysis justified either four or five weeks as an appropriate delay, or 

whether the EO should have micro-addressed each affected procedure, id. at 18-21, all 

while ignoring most of Appellants’ evidence and therby committing the same error 

condemned by the Fifth and Eighth Circuits, Abbott, 2020 WL 1911216 *12-14 (holding 

district courts are not permitted to reweigh benefits of delaying medication abortion, 

including comparisons to the costs of prenatal care, while ignoring the State’s evidence); 

In re Rutledge, slip op. at 15-16.6               

                                                           

6 The district court also abused its discretion by relying on Plaintiffs’ numerous reply 
affidavits without striking them or giving Defendants appropriate time to respond in 
full. Most egregiously, the court cites an affidavit from Dr. Grossman, Att.U at 13, 
even though Dr. Grossman did not testify in this case—his unattested affidavit was 
attached as an exhibit to Dr. Nichols’ reply affidavit. 
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C. The district court abused its discretion in handling the facts. 

Compounding its legal errors, the district court found clearly erroneous facts by 

ignoring virtually all of Defendants’ witnesses, it micro-managed the surgical abortion 

restart date without adequate explanation, and reweighed medication abortion delay’s 

individual benefits rather than deferentially reviewing the EO’s cumulative effects. 

1. The court failed to parse the record evidence, leading to 
clear errors and omissions. 

The district court abused its discretion by ignoring Defendants’ evidence. See 

supra. “As Jacobson repeatedly instructs … if the choice is between two reasonable 

responses to a public crisis, the judgment must be left to the governing state 

authorities.” Abbott, 2020 WL 1685929, at *12. Thus, in an emergency, a court must 

grapple with the State’s evidence to determine if it reasonably supports the State’s 

actions. Here, the court’s refusal to do so led to clear errors and major omissions.     

The court found the Governor’s EO unreasonable for not carving out targeted 

abortion exceptions. But it did so by overlooking an obvious benefit to a categorical 

EO—the benefit of uniformity and the corresponding danger of carving out exceptions 

to generally applicable emergency orders. See Att.D, Ex.2, ¶¶7-8; Ex.3, ¶12; Att.I, Ex.1 

¶¶10-11. When determining whether to create an exception, the State must determine 

whether others would be entitled to the same exception, and whether that would 

undermine the order itself. Jacobson, 197 U.S. at 37-38 (allowing individual exceptions 

“would practically strip” state of emergency function in confronting epidemics); In re 
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Rutledge, slip op. at 19-20. Here, the district court carved out several substantial 

exceptions without once acknowledging that its decision could have obvious 

ramifications beyond that of abortion, for the COVID-19 pandemic and broader 

emergency response authority. 

  The court also found the EO’s burdens to be undue without addressing 

Defendants’ evidence indicating the burdens on other patients was as or more serious. 

Att.D, Ex.2, ¶¶8-9; Att.I, Ex.1, ¶11.  This is significant because it opens the door to 

challenge the entire EO as unconstitutional. 

2. The court rewrote the date for surgical abortion restart 
without any substantive explanation.  

The district court plainly abused its discretion by micro-managing the restart date 

for surgical abortions, revising it from April 30 to April 24. Because everyone but 

Plaintiffs complied with the elective procedure delay, it improved the PPE and hospital 

resource situation, see Att.Q, Ex.1 ¶6, so the Governor determined that procedures with 

significant morbidity risks could resume sooner. Att.T. Plaintiffs have steadfastly 

maintained that all abortions are extremely safe at any gestation, so Defendants 

concluded—upon being asked by the court—that postponing abortion did not 

seriously increase the risk of morbidity and thus surgical abortions would be subject to 

the April 30 postponement. Att.T. Nevertheless, the court concluded that the record 

lacked “any reasonable basis” to continue the delay until April 30, without interacting 

with the “morbidity” standard set forth in the amended EO, without comparing it to 
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other procedures also delayed to April 30, and without explaining its holding to make 

review of that decision intelligible. 

First, this is a legal error. See supra Part I.B. That sort of “give-or-take-a-week” 

question is a public policy decision not committed to courts.   

Second, this involves clear factual error. Even if courts could sit and pencil dates 

in EOs, the record here does not support the court’s determination. Record evidence—

that the court did not analyze—shows that the crisis in PPE is diminishing but not yet 

solved. Att.Q, Ex.1 ¶¶1-6. Indeed, the day after the court issued its PI, the number of 

infections and deaths in Oklahoma spiked.7 The Governor acknowledged the 

improved—but not out-of-the-woods—situation by creating categories of procedures 

that could go forward early based on the safety of delay, and categories that remained 

postponed until April 30. Yet the court concluded there is no “reasonable basis” for 

delaying procedures it considered “safe” regardless of when they are performed, Att.U 

at 22. This makes no sense. The State’s decision about the appropriate “tier” for elective 

surgical abortions is not arbitrary, and the evidence did not compel the conclusion that, 

relative to all other procedures, these abortions must be in the April 24 tier. The court 

erred in imposing its contrary policy judgment. 

                                                           

7 Chris Casteel, As Stitt eyes reopening businesses, new cases and deaths spike higher, THE 
OKLAHOMAN (Apr. 22, 2020), https://oklahoman.com/article/5660649/as-stitt-eyes-
reopening-businesses-new-cases-and-deaths-spike-higher. 
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3. The court wrongly permitted medication abortions. 

This Court should follow the Fifth Circuit and stay the PI’s illegitimate carve-out 

for all medication abortions. Abbott, 2020 WL 1911216. 

First, the district court improperly held that because the amount of PPE is 

“similar” for medication abortion and prenatal care, the State’s interests in preserving 

PPE would not be furthered by postponing medication abortion. Att.U at 19.  But two 

long-time OBGYNs testified for Defendants that the PPE used for abortion would be 

greater than that for prenatal care, at least in the present, in part because some prenatal 

visits can and are being postponed or conducted via telemedicine. Att.D, Ex.4 ¶¶ 7-11; 

Ex.8, ¶6. The court was not entitled, under Jacobson, to ignore their reasonable views 

with no explanation. See Att.U at 23; see also In re Rutledge, slip. op. at 16 (reversing district 

court for making a nearly identical “policy argument” in its TRO). 

Second, the district court relied on clearly erroneous facts by allowing most 

surgical abortions to be postponed but permitting medication abortions to go forward 

even though medication abortions are the riskier option. The undisputed evidence 

before the district court was that medication abortion exposes women to a greater risk 

of complications than surgical abortions at the same gestational age, thus requiring more 

hospitalization during this most-exigent time of pandemic. See Att.D, Ex.7, ¶¶ 15-18. 

At least some studies show that the risk of hospitalization for medication abortions is 

almost 6%. Id. at ¶ 16. Even the study Plaintiffs rely upon shows that the complication 

rate for medication abortion is between two and four times higher than surgical 
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abortion in the same trimester. Compare id. at ¶¶18, 27 (discussing Upadhyay study) with 

Att.C, Ex.4, ¶20 (discussing same study). Thus, the court’s basis for allowing first-

trimester surgical abortions to be delayed, Att.U at 17, while permitting medication 

abortions to go forward is clearly erroneous. And to the extent the decision on 

medication was based on the fact that the PI allowed surgical abortions to go forward 

early, Att.U at 19 n.14, because that decision on surgical abortions was also erroneous 

(see supra), it cannot form a legitimate basis to allow medication abortions to resume in 

contravention of the EO. 

Third, the district court ignored Defendants’ evidence showing that a significant 

percentage of medication abortions require surgical completion, thus causing even more 

interpersonal contact and PPE usage. See Att.D, Ex.7, ¶¶17, 26 (around 6% of 

medication abortions require surgical completion). Oklahoma was thus reasonable in 

providing for a short-term delay of all such procedures, medication-induced and 

surgical, until the EO expires and the uber-strain on its healthcare system has passed.  

II. The equitable factors favor granting a stay. 

The irreparable harm faced by Oklahoma during this pandemic, and the public 

interest in enforcing all measures to “flatten the curve,” outweigh temporary burdens 

to abortion access. In short, the court’s decision to manage the pandemic itself by 

creating unique and special exceptions undermines the State’s ability to flatten the curve. 

For if Plaintiffs’ exemptions “be the privilege of a minority, then a like privilege would 

belong to each individual of the community,” destroying the State’s efforts to protect 
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the public health. Jacobson, 197 U.S. at 37-38. While any given elective procedure uses 

only a small fraction of the state’s supply of PPE, they cumulatively use an estimated 25% 

of the state’s stockpile. Att.D, Ex.1, ¶14. Nor is abortion alone among many 

constitutional rights implicated by almost every state’s measures to fight the pandemic: 

assembly, free exercise, voting and other democratic processes, freedom of movement, 

property rights, and speedy trial rights are all impacted. Att.D at 18. This case is not just 

about abortion: the PI calls into question virtually all of the State’s measures to avert 

pandemic disaster. And as noted by the Fifth and Eighth Circuits, every day matters. In 

re Rutledge, slip op. at 11, 21-22 (citing Abbott, 2020 WL 1685929 at *14-15). 

The other side of the scale is Appellees’ flawed attempt to convert the delayed 

exercise of a constitutional right into a ban of a constitutional right. Delayed exercise of 

the liberty interest in abortion is permissible even absent a public health crisis. Casey, 

505 U.S. at 866. Indeed, Plaintiffs themselves are delaying symptomatic patients and 

restricting appointments. Att.C at 12-13; see also id. Ex.7, ¶¶13-14. And according to 

Plaintiffs, even if an abortion is delayed, the risk of abortion remains low. Att.C at 16.  

 Ultimately, everyone is making sacrifices, not just Plaintiffs. As amici have 

pointed out, for example, the religious exercise sacrifices alone this past Easter are 

nearly “unfathomable.” Att.H at 17. Plaintiffs are not free from “restraints to which 

every person is necessarily subject for the common good” to become “a law unto 

himself,” abusing individual rights “regardless of the injury that may be done to others.” 

Jacobson, 197 U.S. at 26-27. 
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This, then, takes us to the public interest, which far outstrips all other interests 

and alone requires staying the PI. A single procedure may not cripple Oklahoma’s ability 

to flatten the curve, but the cumulative effect of all elective procedures would 

undermine the strategy. The district court second-guessed what level of effort is 

necessary to address COVID-19. But it is the “duty” of the people’s elected 

representatives “to keep in view the welfare, comfort, and safety of the many, and not 

permit the interests of the many to be subordinated to the wishes or convenience of 

the few.” Jacobson, 197 U.S. at 29, 37-38. “[D]emocratically elected representatives . . . 

are in a better position than this Court to determine the public interests with respect to 

questions of social and economic policy.” Heideman v. S. Salt Lake City, 348 F.3d 1182, 

1191 (10th Cir. 2003).  

Plaintiffs’ harm does not outweigh the harm to Defendants and the public. In 

these circumstances, states are necessarily forced to make a choice between competing 

interests, Miller v. Schoene, 276 U.S. 272, 279-80 (1928), and when doing so nothing in 

the Constitution requires the state to prioritize abortion above saving adult lives. Cf. 

Rust v. Sullivan, 500 U.S. 173, 192-93 (1991). 

Given the exigent nature of the pandemic, and the ticking clock, relief is needed 

now. Recognizing this, two circuit courts have now granted extraordinary writs of 

mandamus in similar cases, where district courts failed to give appropriate deference to 

the State. This Court should follow suit.    
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CONCLUSION 

For the foregoing reasons, this court should stay the district court’s order or, 

alternatively, enter a temporary administrative stay while it considers this motion. 
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State of Utah represented byAndrew W Lester
(See above for address)
ATTORNEY TO BE NOTICED

Anthony J Ferate
(See above for address)
ATTORNEY TO BE NOTICED

Elizabeth B Murrill
(See above for address)
ATTORNEY TO BE NOTICED

Joseph S St John
(See above for address)
ATTORNEY TO BE NOTICED
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Amicus

State of West Virginia represented byAndrew W Lester
(See above for address)
ATTORNEY TO BE NOTICED

Anthony J Ferate
(See above for address)
ATTORNEY TO BE NOTICED

Elizabeth B Murrill
(See above for address)
ATTORNEY TO BE NOTICED

Joseph S St John
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

Archdiocese of Oklahoma City,
Oklahoma

represented byKevin H Theriot
Alliance Defending Freedom −
SCOTTSDALE
15100 N 90th Street
Scottsdale, AZ 85260
480−444−0020
Fax: 480−444−0028
Email: ktheriot@alliancedefendingfreedom.org
ATTORNEY TO BE NOTICED

Steven Lewis
Steven Lewis PLLC
3233 E Memorial Rd
Suite 108
Edmond, OK 73013
405−478−9500
Fax: 405−478−5978
Email: churchlawyer@aol.com
ATTORNEY TO BE NOTICED

Amicus

Diocese of Tulsa and Eastern
Oklahoma

represented byKevin H Theriot
(See above for address)
ATTORNEY TO BE NOTICED

Steven Lewis
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

Catholic Conference of Oklahoma represented byKevin H Theriot
(See above for address)
ATTORNEY TO BE NOTICED

Steven Lewis
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

Oklahoma Baptists represented byKevin H Theriot
(See above for address)
ATTORNEY TO BE NOTICED
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Steven Lewis
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

Oklahoma Faith Leaders represented byKevin H Theriot
(See above for address)
ATTORNEY TO BE NOTICED

Steven Lewis
(See above for address)
ATTORNEY TO BE NOTICED

Amicus

American Center for Law and Justice represented byBenjamin P Sisney
American Center For Law & Justice −
WASHINGTON DC
201 Maryland Ave NE
Washington, DC 20002
202−546−8890
Email: bsisney@aclj.org
ATTORNEY TO BE NOTICED

Amicus

48 Members of the Oklahoma Senate
and Oklahoma House of
Representatives

represented byBenjamin P Sisney
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

03/30/2020 1 COMPLAINT against Gary Cox, Mark Gower, Michael Hunter, Greg Mashburn,
David Prater, J Kevin Stitt filed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Womens Center LLC. (Attachments: #
1 Exhibit 1− FOURTH AMENDED EXECUTIVE ORDER, # 2 Exhibit 2− MARCH
27 STATEMENT, # 3 Civil Cover Sheet)(knt) (Entered: 03/30/2020)

03/30/2020 PAYMENT FOR A CIVIL CASE Filing fee $ 400, receipt number 1087−3128557.
(Patton, J) (Entered: 03/30/2020)

03/30/2020 2 ENTRY of Appearance by J Blake Patton on behalf of All Plaintiffs (Patton, J)
(Entered: 03/30/2020)

03/30/2020 3 STRICKEN pursuant to 17 Order. DISCLOSURE STATEMENT − LLC by South
Wind Womens Center LLC . (Patton, J) (Entered: 03/30/2020)

03/30/2020 4 DISCLOSURE STATEMENT − LLC by Comprehensive Health of Planned
Parenthood Great Plains INC . (Patton, J) (Entered: 03/30/2020)

03/30/2020 5 MOTION for Leave to Appear Pro Hac Vice by Diana O. Salgado Filing fee $ 50,
receipt number 1087−3128831 by Comprehensive Health of Planned Parenthood Great
Plains INC. (Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 6 MOTION for Leave to Appear Pro Hac Vice by Kirby Tyrrell Filing fee $ 50, receipt
number 1087−3128849 by Larry A Burns(D.O, on behalf of his staff and his patients),
Larry A Burns(D.O, on behalf of himself), South Wind Women's Center LLC.
(Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 7 MOTION for Leave to Appear Pro Hac Vice by Travis J. Tu Filing fee $ 50, receipt
number 1087−3128851 by Larry A Burns(D.O, on behalf of his staff and his patients),
Larry A Burns(D.O, on behalf of himself), South Wind Women's Center LLC.
(Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)
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03/30/2020 8 MOTION for Leave to Appear Pro Hac Vice by Ezra Cukor Filing fee $ 50, receipt
number 1087−3128855 by Larry A Burns(D.O, on behalf of his staff and his patients),
Larry A Burns(D.O, on behalf of himself), South Wind Women's Center LLC.
(Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 9 MOTION for Leave to Appear Pro Hac Vice by Jiaman Wang Filing fee $ 50, receipt
number 1087−3128857 by Larry A Burns(D.O, on behalf of his staff and his patients),
Larry A Burns(D.O, on behalf of himself), South Wind Women's Center LLC.
(Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 10 MOTION for Leave to Appear Pro Hac Vice by Samantha N. Rosa Filing fee $ 50,
receipt number 1087−3128858 by Larry A Burns(D.O, on behalf of his staff and his
patients), Larry A Burns(D.O, on behalf of himself), South Wind Women's Center
LLC. (Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 11 MOTION for Leave to Appear Pro Hac Vice by Linda C. Goldstein Filing fee $ 50,
receipt number 1087−3128859 by Larry A Burns(D.O, on behalf of his staff and his
patients), Larry A Burns(D.O, on behalf of himself), South Wind Women's Center
LLC. (Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 12 MOTION for Leave to Appear Pro Hac Vice by Kathryn E. Barrett by Larry A
Burns(D.O, on behalf of his staff and his patients), Larry A Burns(D.O, on behalf of
himself), South Wind Women's Center LLC. (Attachments: # 1 Exhibit, # 2
Exhibit)(Patton, J) (Entered: 03/30/2020)

03/30/2020 13 MOTION for Leave to Appear Pro Hac Vice by Alyssa Christine Clark Filing fee $ 50,
receipt number 1087−3128863 by Larry A Burns(D.O, on behalf of his staff and his
patients), Larry A Burns(D.O, on behalf of himself), South Wind Women's Center
LLC. (Attachments: # 1 Exhibit, # 2 Exhibit)(Patton, J) (Entered: 03/30/2020)

03/31/2020 Receipt for Money Received from Larry A Burns(D.O, on behalf of his staff and his
patients), Larry A Burns(D.O, on behalf of himself), South Wind Women's Center
LLC in the amount of $50.00, receipt number 1087−3128856 regarding 12 MOTION
for Leave to Appear Pro Hac Vice by Kathryn E. Barrett (rb) (Entered: 03/31/2020)

03/31/2020 14 Summons Issued Electronically as to Gary Cox, Mark Gower, Michael Hunter, Greg
Mashburn, David Prater, J Kevin Stitt. (rb) (Entered: 03/31/2020)

03/31/2020 15 STRICKEN pursuant to 17 Order. DISCLOSURE STATEMENT − LLC by South
Wind Women's Center LLC . (Patton, J) (Entered: 03/31/2020)

03/31/2020 16 MOTION for Temporary Restraining Order by Larry A Burns(D.O, on behalf of his
staff and his patients), Larry A Burns(D.O, on behalf of himself), Comprehensive
Health of Planned Parenthood Great Plains INC, South Wind Women's Center LLC.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6
Exhibit, # 7 Exhibit)(Patton, J) (Entered: 03/31/2020)

03/31/2020 17 ORDER. Disclosure statements 3 and 15 are STRICKEN. Plaintiff shall file an
amended disclosure statement within three days of the date of this Order. Signed by
Honorable Charles Goodwin on 03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 18 ORDER granting 13 Motion to Appear Pro Hac Vice. Ms. Clark shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 19 ORDER granting 12 Motion to Appear Pro Hac Vice. Ms. Barrett shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 20 ORDER granting 8 Motion to Appear Pro Hac Vice. Mr. Cukor shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)
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03/31/2020 21 ORDER granting 11 Motion to Appear Pro Hac Vice. Ms. Goldstein shall register to
file documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 22 ORDER granting 10 Motion to Appear Pro Hac Vice. Ms. Rosa shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 23 ORDER granting 5 Motion to Appear Pro Hac Vice. Ms. Salgado shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 24 ORDER granting 7 Motion to Appear Pro Hac Vice. Mr. Tu shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 25 ORDER granting 6 Motion to Appear Pro Hac Vice. Ms. Tyrrell shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

03/31/2020 26 ORDER granting 9 Motion to Appear Pro Hac Vice. Ms. Wang shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 14,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
03/31/2020. (jb) (Entered: 03/31/2020)

04/01/2020 27 ENTRY of Appearance by Mithun S Mansinghani on behalf of Michael Hunter
(Mansinghani, Mithun) (Entered: 04/01/2020)

04/01/2020 28 ENTRY of Appearance by Zachary P West on behalf of Michael Hunter (West,
Zachary) (Entered: 04/01/2020)

04/01/2020 29 ENTRY of Appearance by Bryan G Cleveland on behalf of Michael Hunter
(Cleveland, Bryan) (Entered: 04/01/2020)

04/01/2020 30 ENTRY of Appearance by Diana O Salgado on behalf of Comprehensive Health of
Planned Parenthood Great Plains INC (Salgado, Diana) (Entered: 04/01/2020)

04/01/2020 31 ENTRY of Appearance by Travis J Tu on behalf of Larry A Burns(D.O, on behalf of
his staff and his patients), Larry A Burns(D.O, on behalf of himself), South Wind
Women's Center LLC (Tu, Travis) (Entered: 04/01/2020)

04/01/2020 32 ENTRY of Appearance by Ezra U Cukor on behalf of Larry A Burns(D.O, on behalf
of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South Wind
Women's Center LLC (Cukor, Ezra) (Entered: 04/01/2020)

04/01/2020 33 ENTRY of Appearance by Kirby B Tyrrell on behalf of Larry A Burns(D.O, on behalf
of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South Wind
Women's Center LLC (Tyrrell, Kirby) (Entered: 04/01/2020)

04/01/2020 34 ENTRY of Appearance by Jiaman Wang on behalf of Larry A Burns(D.O, on behalf
of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South Wind
Women's Center LLC (Wang, Jiaman) (Entered: 04/01/2020)

04/01/2020 35 ORDER Setting Hearing on Motion 16 MOTION for Temporary Restraining Order :
Motion Hearing set for 4/3/2020 01:30 PM in Courtroom 305 before Honorable
Charles Goodwin. Signed by Honorable Charles Goodwin on 04/01/2020. (jb)
(Entered: 04/01/2020)
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04/01/2020 36 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. J Kevin Stitt
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 37 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. Gary Cox
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 38 NOTICE (other) by All Plaintiffs (Attachments: # 1 Exhibit Seventh Amended
Executive Order)(Tu, Travis) (Entered: 04/01/2020)

04/01/2020 39 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. Michael Hunter
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 40 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. Mark Gower
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 41 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. David Prater
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 42 SUMMONS Returned Executed by Larry A Burns(D.O, on behalf of his staff and his
patients), Comprehensive Health of Planned Parenthood Great Plains INC, Larry A
Burns(D.O, on behalf of himself), South Wind Women's Center LLC. Greg Mashburn
served on 3/31/2020. (Patton, J) (Entered: 04/01/2020)

04/01/2020 43 ENTRY of Appearance by Linda C Goldstein on behalf of Larry A Burns(D.O, on
behalf of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South
Wind Women's Center LLC (Goldstein, Linda) (Entered: 04/01/2020)

04/01/2020 44 ENTRY of Appearance by Samantha N Rosa on behalf of Larry A Burns(D.O, on
behalf of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South
Wind Women's Center LLC (Rosa, Samantha) (Entered: 04/01/2020)

04/01/2020 45 ENTRY of Appearance by Kathryn E Barrett on behalf of Larry A Burns(D.O, on
behalf of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South
Wind Women's Center LLC (Barrett, Kathryn) (Entered: 04/01/2020)

04/01/2020 46 ENTRY of Appearance by Alyssa C Clark on behalf of Larry A Burns(D.O, on behalf
of his staff and his patients), Larry A Burns(D.O, on behalf of himself), South Wind
Women's Center LLC (Clark, Alyssa) (Entered: 04/01/2020)

04/02/2020 47 DISCLOSURE STATEMENT − LLC by South Wind Women's Center LLC .
(Attachments: # 1 Attachment Additional Corporate Disclosure Statement)(Tu, Travis)
(Entered: 04/02/2020)

04/02/2020 48 DISCLOSURE STATEMENT − CORPORATE by Comprehensive Health of Planned
Parenthood Great Plains INC . (Tu, Travis) (Entered: 04/02/2020)

04/02/2020 49 ENTRY of Appearance by Mithun S Mansinghani on behalf of Gary Cox, Mark
Gower, Greg Mashburn, David Prater, J Kevin Stitt (Mansinghani, Mithun) (Entered:
04/02/2020)

04/02/2020 50 ENTRY of Appearance by Zachary P West on behalf of Gary Cox, Mark Gower, Greg
Mashburn, David Prater, J Kevin Stitt (West, Zachary) (Entered: 04/02/2020)

04/02/2020 51 ENTRY of Appearance by Bryan G Cleveland on behalf of Gary Cox, Mark Gower,
Greg Mashburn, David Prater, J Kevin Stitt (Cleveland, Bryan) (Entered: 04/02/2020)

04/02/2020 52 UNOPPOSED MOTION for Leave to File Excess Pages by All Defendants.
(Mansinghani, Mithun) (Entered: 04/02/2020)
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04/02/2020 53 ORDER granting 52 Motion for Leave to File Excess Pages. Defendants may file a
response totaling no more than 33 pages. Signed by Honorable Charles Goodwin on
04/02/2020. (jb) (Entered: 04/02/2020)

04/02/2020 54 RESPONSE in Opposition re 16 MOTION for Temporary Restraining Order filed by
All Defendants. (Attachments: # 1 Exhibit 1 − Loughridge Declaration, # 2 Exhibit 2 −
Mareshie Declaration, # 3 Exhibit 3 − Haney Declaration with Attachment, # 4 Exhibit
4 − Valley Declaration, # 5 Exhibit 5 − Weinstein Script (RS0010), # 6 Exhibit 6 −
Marier Declaration, # 7 Exhibit 7 − Harrison Declaration, # 8 Exhibit 8 − Sanders
Declaration)(Mansinghani, Mithun) (Entered: 04/02/2020)

04/02/2020 55 ENTRY of Appearance by Andrew W Lester on behalf of State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Missouri, State of Mississippi, State of Nebraska, State of Ohio, State of South
Dakota, State of South Carolina, State of Tennessee, State of Texas, State of Utah,
State of West Virginia (Lester, Andrew) (Entered: 04/02/2020)

04/02/2020 56 MOTION for Leave to File Amicus Brief by State of Alabama, State of Arkansas,
State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State of
Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia. (Lester, Andrew) (Entered: 04/02/2020)

04/02/2020 57 MEMORANDUM in Support re 56 MOTION for Leave to File Amicus Brief filed by
State of Alabama, State of Arkansas, State of Idaho, State of Indiana, State of
Kentucky, State of Louisiana, State of Mississippi, State of Missouri, State of
Nebraska, State of Ohio, State of South Carolina, State of South Dakota, State of
Tennessee, State of Texas, State of Utah, State of West Virginia. (Attachments: # 1
Exhibit Proposed Amicus Brief)(Lester, Andrew) (Entered: 04/02/2020)

04/03/2020 58 ORDER granting 56 Motion for Leave. Any party who wishes to respond to the
amicus brief must do so on or before April 10, 2020. Signed by Honorable Charles
Goodwin on 04/03/2020. (jb) (Entered: 04/03/2020)

04/03/2020 59 BRIEF IN SUPPORT of Amici Curiae by State of Alabama, State of Arkansas, State
of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State of Mississippi,
State of Missouri, State of Nebraska, State of Ohio, State of South Carolina, State of
South Dakota, State of Tennessee, State of Texas, State of Utah, State of West
Virginia. (Lester, Andrew) (Entered: 04/03/2020)

04/03/2020 60 ENTRY of Appearance by Kevin H Theriot on behalf of Archdiocese of Oklahoma
City, Oklahoma, Diocese of Tulsa and Eastern Oklahoma, Catholic Conference of
Oklahoma, Oklahoma Baptists, Oklahoma Faith Leaders (Theriot, Kevin) (Entered:
04/03/2020)

04/03/2020 61 NOTICE (other) by Archdiocese of Oklahoma City, Oklahoma, Catholic Conference
of Oklahoma, Diocese of Tulsa and Eastern Oklahoma, Oklahoma Baptists, Oklahoma
Faith Leaders Entry of Appearance by Steven Lewis (Theriot, Kevin) (Entered:
04/03/2020)

04/03/2020 62 MOTION for Leave to File Amicus Brief by Archdiocese of Oklahoma City,
Oklahoma, Catholic Conference of Oklahoma, Diocese of Tulsa and Eastern
Oklahoma, Oklahoma Baptists, Oklahoma Faith Leaders. (Theriot, Kevin) (Entered:
04/03/2020)

04/03/2020 63 AMICUS CURIAE APPEARANCE entered by Benjamin P Sisney on behalf of
American Center for Law and Justice. (Sisney, Benjamin) (Entered: 04/03/2020)

04/03/2020 64 ORDER granting 62 Motion for Leave. Amici must file their brief no later than
Monday, April 6, 2020. Any party who wishes to respond to the amicus brief must do
so on or before April 10, 2020. Signed by Honorable Charles Goodwin on 04/03/2020.
(jb) (Entered: 04/03/2020)

04/03/2020 79 Minute Entry for proceedings held before Honorable Charles Goodwin: Motion
Hearing held telephonically on 4/3/2020 re 16 MOTION for Temporary Restraining
Order filed by Larry A Burns, South Wind Women's Center LLC, Comprehensive
Health of Planned Parenthood Great Plains INC. (Court Reporter Tracy Thompson.)
(jb) (Entered: 04/07/2020)

Case: 5:20-cv-277   As of: 04/22/2020 11:16 AM CDT   15 of 19
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 44 

https://ecf.okwd.uscourts.gov/doc1/14914841000?caseid=109967&de_seq_num=172&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914840957?caseid=109967&de_seq_num=170&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14904841003?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14904838568?caseid=109967&de_seq_num=54&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841004?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841005?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841006?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841007?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841008?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841009?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841010?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841011?caseid=109967&de_seq_num=174&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841230?caseid=109967&de_seq_num=177&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841233?caseid=109967&de_seq_num=211&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14904841236?caseid=109967&de_seq_num=213&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841233?caseid=109967&de_seq_num=211&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841237?caseid=109967&de_seq_num=213&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841395?caseid=109967&de_seq_num=216&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841233?caseid=109967&de_seq_num=211&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914841699?caseid=109967&de_seq_num=219&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842353?caseid=109967&de_seq_num=221&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842364?caseid=109967&de_seq_num=233&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842374?caseid=109967&de_seq_num=235&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842377?caseid=109967&de_seq_num=237&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842380?caseid=109967&de_seq_num=241&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914842374?caseid=109967&de_seq_num=235&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14914844480?caseid=109967&de_seq_num=280&pdf_header=1&pdf_toggle_possible=1
https://ecf.okwd.uscourts.gov/doc1/14904838568?caseid=109967&de_seq_num=54&pdf_header=1&pdf_toggle_possible=1


04/04/2020 65 NOTICE (other) by All Plaintiffs (Attachments: # 1 Exhibit Alabama Document 111,
# 2 Exhibit Alabama Document 113)(Tu, Travis) (Entered: 04/04/2020)

04/04/2020 66 MOTION to File Amicus Brief by American Center for Law and Justice. (Sisney,
Benjamin) (Entered: 04/04/2020)

04/05/2020 67 ORDER granting 66 Motion to File Amicus Brief. Amici must file their brief no later
than Monday, April 6, 2020. The brief must comport with the formatting requirements
and page limit of this Courts Local Civil Rules. Any party who wishes to respond to
the amicus brief must do so on or before April 10, 2020. Signed by Honorable Charles
Goodwin on 04/05/2020. (jb) (Entered: 04/05/2020)

04/06/2020 68 BRIEF IN SUPPORT of Defendants by 48 Members of the Oklahoma Senate and
Oklahoma House of Representatives, American Center for Law and Justice. (Sisney,
Benjamin) (Entered: 04/06/2020)

04/06/2020 69 ENTRY of Appearance by Steven Lewis on behalf of Archdiocese of Oklahoma City,
Oklahoma, Catholic Conference of Oklahoma, Diocese of Tulsa and Eastern
Oklahoma, Oklahoma Baptists, Oklahoma Faith Leaders (Lewis, Steven) (Entered:
04/06/2020)

04/06/2020 70 TEMPORARY RESTRAINING ORDER granting in part 16 Motion for TRO. To the
extent the Motion seeks a preliminary injunction, it is HELD IN ABEYANCE.
Defendants and their employees, agents, attorneys, successors, and all others acting in
concert or participating with them are TEMPORARILY RESTRAINED from
enforcing Governor J. Kevin Stitts Seventh Amended Executive Order No. 2020−07 of
April 1, 2020, and the March 27, 2020 Press Release against Oklahoma abortion
providers, clinics, and their staff, to the following extent: 1.The prohibition on surgical
abortions may not be enforced with respect to any patient who will lose her right to
lawfully obtain an abortion in Oklahoma on or before the date of expiration of the
Executive Order; and 2.The prohibition on medication abortions may not be enforced.
This Temporary Restraining Order is effective upon entry and shall expire on April 20,
2020, at 11:59 p.m., unless extended by the Court for good cause shown or by
agreement of the parties. Signed by Honorable Charles Goodwin on 04/06/2020. (jb)
(Entered: 04/06/2020)

04/06/2020 71 UNOPPOSED MOTION for Leave to Appear Pro Hac Vice Elizabeth Baker Murrill
Filing fee $ 50, receipt number 1087−3132665 by State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia. (Attachments: # 1 Exhibit 1 − Request for Admission −
Murrill)(Lester, Andrew) (Entered: 04/06/2020)

04/06/2020 72 UNOPPOSED MOTION for Leave to Appear Pro Hac Vice Joseph Scott St. John
Filing fee $ 50, receipt number 1087−3132711 by State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia. (Attachments: # 1 1 − Request for Admission − St.
John)(Lester, Andrew) (Entered: 04/06/2020)

04/06/2020 73 ORDER granting 71 Motion to Appear Pro Hac Vice. Ms. Murrill shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 20,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
04/06/2020. (jb) (Entered: 04/06/2020)

04/06/2020 74 ORDER granting 72 Motion to Appear Pro Hac Vice. Mr. St. John shall register to file
documents electronically in this district, see LCvR 83.2(g), on or before April 20,
2020, and shall file an entry of appearance, see id. R. 83.4, by that same date on the
form prescribed by the Clerk of the Court. Signed by Honorable Charles Goodwin on
04/06/2020. (jb) (Entered: 04/06/2020)

04/06/2020 75 MOTION for Leave to Supplement by All Defendants. (Attachments: # 1 Exhibit 1 −
Blankenship Declaration, # 2 Exhibit 2 − Adams Declaration, # 3 Exhibit 3 − Harrison
Declaration)(Mansinghani, Mithun) (Entered: 04/06/2020)
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04/06/2020 76 BRIEF IN SUPPORT of Defendants by Archdiocese of Oklahoma City, Oklahoma,
Catholic Conference of Oklahoma, Diocese of Tulsa and Eastern Oklahoma,
Oklahoma Baptists, Oklahoma Faith Leaders. (Theriot, Kevin) (Entered: 04/06/2020)

04/07/2020 77 NOTICE OF INTERLOCUTORY APPEAL as to 70 Order on Motion for TRO,,,, by
All Defendants. Filing fee $ 505, receipt number 1087−3133085. (Mansinghani,
Mithun) (Entered: 04/07/2020)

04/07/2020 78 PRELIMINARY RECORD LETTER − Electronic Transmission of Notice of Appeal
with Preliminary Record sent to Tenth Circuit Court of Appeals re 77 Notice of
Interlocutory Appeal (Attachments: # 1 Attachment 1− Preliminary Record)(rb)
(Entered: 04/07/2020)

04/07/2020 80 ORDER granting 75 Motion for Leave. Defendants may file the three cited
declarations as a supplement to their Response no later than April 8, 2020. Plaintiffs'
reply in support of their Motion for Preliminary Injunction shall be due no later than
April 10, 2020. Signed by Honorable Charles Goodwin on 04/07/2020. (jb) (Entered:
04/07/2020)

04/07/2020 81 Tenth Circuit USCA Case Number 20−6045 for 77 Notice of Interlocutory Appeal
filed by J Kevin Stitt, Michael Hunter, Mark Gower, David Prater, Greg Mashburn,
Gary Cox. Civil case docketed. Preliminary record filed. DATE RECEIVED:
04/07/2020 Docketing statement, transcript order form and notice of appearance due
04/21/2020 for Gary Cox, Mark Gower, Michael Hunter, Greg Mashburn, David
Prater and J. Kevin Stitt. Notice of appearance due on 04/21/2020 for Larry A. Burns,
Comprehensive Health of Planned Parenthood Great Plains Inc. and South Wind
Women's Center LLC (rb) (Entered: 04/08/2020)

04/08/2020 82 SUPPLEMENT re 54 Response in Opposition to Motion, by All Defendants.
(Attachments: # 1 Exhibit 1 − Blankenship Declaration, # 2 Exhibit 2 − Adams
Declaration, # 3 Exhibit 3 − Harrison Declaration)(Mansinghani, Mithun) (Entered:
04/08/2020)

04/10/2020 83 ORDER. Each party shall file proposed findings of fact and conclusions of law no later
than Tuesday, April 14, 2020. Each party may respond to the other party's proposed
findings of fact and conclusions of law no later than Thursday, April 16, 2020. Signed
by Honorable Charles Goodwin on 04/10/2020. (jb) (Entered: 04/10/2020)

04/10/2020 84 REPLY by Plaintiffs Larry A Burns, Larry A Burns, Comprehensive Health of
Planned Parenthood Great Plains INC, South Wind Women's Center LLC re 54
Response in Opposition to Motion, filed by All Plaintiffs. (Attachments: # 1 Exhibit
1−Rebuttal Declaration of Mark Nichols, M.D., # 2 Exhibit 2−Supplemental
Declaration of Julie Burkhart, # 3 Exhibit 3−Supplemental Declaration of Brandon J.
Hill, Ph.D., # 4 Exhibit 4−Declaration of Dana Stone, M.D., # 5 Exhibit 5−Declaration
of Joshua Sharfstein, M.D., # 6 Exhibit 6−Declaration of Mary Travis Bassett, M.D., #
7 Exhibit 7−Declaration of Ezra U. Cukor, # 8 Exhibit 8−Declaration of Diana O.
Salgado)(Tu, Travis) (Entered: 04/10/2020)

04/10/2020 85 RESPONSE re 76 Brief, 59 Brief, 68 Brief filed by All Plaintiffs. (Tu, Travis)
(Entered: 04/10/2020)

04/12/2020 86 SUPPLEMENT re 84 Reply,, (84−5) Ex. 5 Declaration of Joshua Sharfstein, M.D.
Amended to Include CV by All Plaintiffs. (Salgado, Diana) (Entered: 04/12/2020)

04/12/2020 87 SUPPLEMENT re 84 Reply,, (84−6) Ex. 6 Declaration of Mary Bassett, M.D.
Amended to Include CV by All Plaintiffs. (Salgado, Diana) (Entered: 04/12/2020)

04/13/2020 88 ENTRY of Appearance by Anthony J Ferate on behalf of State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia (Ferate, Anthony) (Entered: 04/13/2020)

04/13/2020 89 ORDER AND JUDGMENT of USCA as to 77 Notice of Interlocutory Appeal filed by
J Kevin Stitt, Michael Hunter, Mark Gower, David Prater, Greg Mashburn, Gary Cox.
Dismissed for Lack of Jurisdiction; Procedural termination after other judicial action;
Written, unsigned, unpublished. Entered per curiam. Judges Lucero (concurring),
Bacharach and Moritz. Mandate to issue. (rb) (Entered: 04/14/2020)
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04/14/2020 90 MOTION to Strike 84 Reply,, Exhibits 1 − 8 by All Defendants. (West, Zachary)
(Entered: 04/14/2020)

04/14/2020 91 ORDER granting in part and denying in part 90 Motion to Strike. Defendants' request
to strike the Reply is denied. Defendants, however, may file a surreply of no more than
10 pages addressing any new arguments or evidence raised in Plaintiffs' Reply. Cf.
LCvR 7.1(g). Defendants' surreply is due no later than April 15, 2020. Signed by
Honorable Charles Goodwin on 04/14/2020. (jb) (Entered: 04/14/2020)

04/14/2020 92 Proposed Findings of Fact by Plaintiffs Larry A Burns, Larry A Burns, Comprehensive
Health of Planned Parenthood Great Plains INC, South Wind Women's Center LLC.
(Tu, Travis) (Entered: 04/14/2020)

04/14/2020 93 Proposed Findings of Fact by Defendants Gary Cox, Mark Gower, Michael Hunter,
Greg Mashburn, David Prater, J Kevin Stitt. (Mansinghani, Mithun) (Entered:
04/14/2020)

04/14/2020 94 NOTICE (other) by All Plaintiffs (Tu, Travis) (Entered: 04/14/2020)

04/15/2020 95 NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings held on 4/3/20
before Judge Goodwin. Court Reporter: Tracy Thompson, Telephone number
405−314−5431 or tracy.washbourne@gmail.com. Transcript of: TRO proceedings
Transcript may be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER. Redaction Request due 5/6/2020.
Redacted Transcript Deadline set for 5/18/2020. Release of Transcript Restriction set
for 7/14/2020. (tw, ) (Entered: 04/15/2020)

04/15/2020 96 SURREPLY re 84 Reply,, per Order 91 filed by All Defendants. (Attachments: # 1
Exhibit 1 − Blankenship Supp. Declaration, # 2 Exhibit 2 − Valley Supp.
Declaration)(West, Zachary) (Entered: 04/15/2020)

04/16/2020 97 ORDER Setting Telephonic Hearing on 16 MOTION for Preliminary Injunction :
Motion Hearing set for 4/20/2020 10:00 AM in Courtroom 301 before Honorable
Charles Goodwin. Defendants shall file, no later than 3:00 p.m. on Friday, April 17,
2020, a supplemental brief addressing the effect of the Governor's Second Amended
Executive Order 2020−13 (Apr. 16, 2020) and Executive Memorandum 2020−02
(Apr. 16, 2020) on this litigation and on the provision of abortion services in
Oklahoma. Signed by Honorable Charles Goodwin on 04/16/2020. (jb) (Entered:
04/16/2020)

04/16/2020 98 ENTRY of Appearance by Joseph S St John on behalf of State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia (St John, Joseph) (Entered: 04/16/2020)

04/16/2020 99 ENTRY of Appearance by Elizabeth B Murrill on behalf of State of Alabama, State of
Arkansas, State of Idaho, State of Indiana, State of Kentucky, State of Louisiana, State
of Mississippi, State of Missouri, State of Nebraska, State of Ohio, State of South
Carolina, State of South Dakota, State of Tennessee, State of Texas, State of Utah,
State of West Virginia (Murrill, Elizabeth) (Entered: 04/16/2020)

04/16/2020 100 RESPONSE re 92 Proposed Findings of Fact per Court Order 83 filed by All
Defendants. (West, Zachary) (Entered: 04/16/2020)

04/16/2020 101 Responses to Proposed Findings of Fact by Plaintiffs Larry A Burns, Larry A Burns,
Comprehensive Health of Planned Parenthood Great Plains INC, South Wind
Women's Center LLC. (Salgado, Diana) (Entered: 04/16/2020)

04/17/2020 102 SUPPLEMENT re 16 MOTION for Temporary Restraining Order and/or Preliminary
Injunction per Order 97 by All Defendants. (Attachments: # 1 Exhibit 1 − Second
Amended EO 2020−13, # 2 Exhibit 2 − Executive Memo 2020−02)(Mansinghani,
Mithun) (Entered: 04/17/2020)

04/18/2020 103 NOTICE (other) by All Plaintiffs (Tu, Travis) (Entered: 04/18/2020)
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04/19/2020 104 NOTICE (other) by All Plaintiffs (Tu, Travis) (Entered: 04/19/2020)

04/20/2020 105 NOTICE (other) by All Defendants re 16 MOTION for Temporary Restraining Order
and/or Preliminary Injunction (Attachments: # 1 Exhibit 1 − Mandamus
Opinion)(Mansinghani, Mithun) (Entered: 04/20/2020)

04/20/2020 106 NOTICE (other) by All Defendants re 16 MOTION for Temporary Restraining Order
and/or Preliminary Injunction (Attachments: # 1 Exhibit 1 − 3d Amend EO 2020−13,
# 2 Exhibit 2 − Amended EM 2020−02)(Mansinghani, Mithun) (Entered: 04/20/2020)

04/20/2020 107 PRELIMINARY INJUNCTION granting in part and denying in part 16 MOTION for
Preliminary Injunction filed by Larry A Burns, South Wind Women's Center LLC,
Comprehensive Health of Planned Parenthood Great Plains INC. Signed by Honorable
Charles Goodwin on 04/20/2020. (jb) (Entered: 04/20/2020)

04/21/2020 108 NOTICE OF INTERLOCUTORY APPEAL as to 107 Preliminary Injunction,
Terminate Motions,, by All Defendants. Filing fee $ 505, receipt number
1087−3141209. (West, Zachary) (Entered: 04/21/2020)

04/21/2020 109 PRELIMINARY RECORD LETTER − Electronic Transmission of Notice of Appeal
with Preliminary Record sent to Tenth Circuit Court of Appeals re 108 Notice of
Interlocutory Appeal (Attachments: # 1 Attachment Preliminary Record on
Appeal)(dtb) (Entered: 04/21/2020)
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients; 
LARRY A. BURNS, D.O., on behalf of himself, 
his staff, and his patients; and COMPREHENSIVE 
HEALTH OF PLANNED PARENTHOOD GREAT 
PLAINS, INC., on behalf of itself, its physicians 
and staff, and its patients,  

Plaintiffs, 
v. 

J. KEVIN STITT in his official capacity as
Governor of Oklahoma; MICHAEL HUNTER in
his official capacity as Attorney General of
Oklahoma; DAVID PRATER in his official
capacity as District Attorney for Oklahoma
County; GREG MASHBURN in his official
capacity as District Attorney for Cleveland
County; GARY COX in his official capacity as
Oklahoma Commissioner of Health; and
MARK GOWER in his official capacity as
Director of the Oklahoma Department of
Emergency Management,

      Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  

      No.  

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF 

CIV-20-277-G
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INTRODUCTION 

1. This is a constitutional challenge under 42 U.S.C. § 1983 to Oklahoma 

Governor J. Kevin Stitt’s March 24, 2020, Fourth Amended Executive Order 2020-07 (the 

“Executive Order”), as applied to abortion.  As expanded by the Governor on March 27, 

2020 (the “March 27 Statement”), the Executive Order has the effect of banning nearly all 

pre-viability abortions in violation of Oklahomans’ constitutional rights.  See Roe v. Wade, 

410 U.S. 113 (1973); see also Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846, 

871 (1992) (recognizing the “central principle” of Roe is that “[b]efore viability, the State’s 

interests are not strong enough to support a prohibition on abortion”).  The Executive Order 

is attached as Exhibit 1.  The March 27 Statement is attached as Exhibit 2.   

2. Citing the evolving COVID-19 pandemic, the Executive Order requires 

Oklahomans and medical providers in this state to postpone “all elective surgeries” and 

“minor medical procedures” until at least April 7, 2020.  The Executive Order on its face 

does not apply to abortion services, but in the March 27 Statement, Governor Stitt publicly 

declared that abortions in Oklahoma are banned, with only rare exceptions.  Abortion 

services in Oklahoma have ground to a halt.  

3. Abortion is an essential component of comprehensive healthcare and is time-

sensitive care.  Just two weeks ago, in response to the COVID-19 pandemic, the American 

College of Obstetricians and Gynecologists (“ACOG”) and other leading medical and 

health organizations made clear that abortion care cannot be delayed without risking the 

health and safety of patients.  In recognition of this fact, a number of states (including 

California, Michigan, Montana, and New Mexico) have explicitly exempted pregnancy-
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related care from health department guidelines and executive orders responding to COVID-

19, including several (such as Illinois, Massachusetts, and New Jersey) that have explicitly 

exempted termination of pregnancies.  

4. Plaintiffs are Oklahoma abortion providers who have been forced to turn

away patients in need of time-sensitive abortion care.  Like other healthcare providers, 

Plaintiffs understand that they have an important role to play in the COVID-19 pandemic, 

and each has taken steps to safeguard against the spread of the virus and to preserve medical 

resources.  But the use of the Executive Order to effectively ban previability abortion in 

Oklahoma is a blatant effort to exploit this public health crisis to advance an 

unconstitutional anti-abortion agenda.  Indeed, forcing patients to continue pregnancies or 

travel to other states to access abortion care will undermine the public health goals of the 

Executive Order by increasing demands on hospitals and the risks that Oklahomans may 

be exposed to the virus. 

5. Without injunctive relief, Plaintiffs will be forced to continue turning away

patients, resulting in immediate and irreparable harm for which no adequate remedy at law 

exists.  Patients delayed in accessing abortion will suffer increased risks to their health, 

wellbeing, and economic security.  Patients who are unable to access abortion at all will be 

forced to carry pregnancies to term, imposing far greater strains on an already-taxed 

healthcare system.  Countless Oklahomans’ fundamental constitutional right to abortion 

access prior to viability will have been violated.   

Case 5:20-cv-00277-G   Document 1   Filed 03/30/20   Page 3 of 30
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 52 



 
  

3 
 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 

1343. 

7. Plaintiffs’ claims for declaratory and injunctive relief are authorized by 28 

U.S.C. §§ 2201 and 2202, Rules 57 and 65 of the Federal Rules of Civil Procedure, and the 

general legal and equitable powers of this Court. 

8. Venue is appropriate under 28 U.S.C § 1391(b) because one or more of the 

Defendants resides in this judicial district and because a substantial part of the events or 

omissions giving rise to Plaintiffs’ claims occurred in this judicial district. 

PLAINTIFFS 

9. Plaintiff South Wind Women’s Center LLC, d/b/a Trust Women Oklahoma 

City (“Trust Women”) is a healthcare facility in Oklahoma City, Oklahoma that provides 

high-quality reproductive healthcare, including abortion care, well-woman exams, and 

contraceptive services.  Trust Women is an abortion facility licensed by the Oklahoma 

State Department of Health and a member of the National Abortion Federation.  Trust 

Women sues on behalf of itself, its physicians and staff, and its patients. 

10. Plaintiff Larry A. Burns, D.O., is a physician licensed to practice medicine 

in Oklahoma since 1973.  Dr. Burns operates a clinic in Norman, Oklahoma that provides 

first-trimester abortions and is licensed as an abortion facility by the Oklahoma State 

Department of Health.  Dr. Burns sues on behalf of himself, his staff, and his patients. 

11. Plaintiff Comprehensive Health of Planned Parenthood Great Plains, Inc. 

(“CHPPGP”), is a not for profit corporation organized under the laws of Kansas and 
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registered to do business in Oklahoma.  CHPPGP operates a health center in Oklahoma 

City and provides comprehensive reproductive health care, including both medication and 

procedural abortion. CHPPGP’s Oklahoma City health center is licensed as an abortion 

facility by the Oklahoma State Department of Health.  CHPPGP sues on behalf of itself, 

its physicians and staff, and its patients. 

DEFENDANTS 

12. Defendant J. Kevin Stitt is the Governor of Oklahoma and the author of the 

Executive Order, which he issued pursuant to Section 2 of Article VI of the Oklahoma 

Constitution and the Oklahoma Emergency Management Act of 2003, Okla. Stat. Ann. tit. 

63 § 683.8.  Pursuant to the Oklahoma Emergency Management Act, the Governor has 

general direction and control of the Oklahoma Department of Emergency Management 

(OEM).  He is sued in his official capacity. 

13. Defendant Michael Hunter is the Attorney General of Oklahoma. The 

Attorney General is the “chief law officer of the state,” Okla. Stat. Ann. tit. 74 § 18, whose 

duties include “appear[ing] in any action in which the interests of the state or the people of 

the state are at issue . . . .”  Okla. Stat. Ann. tit. 74 § 18b(A)(3).  He is sued in his official 

capacity.   

14. Defendant David Prater is the District Attorney for Oklahoma County.  He 

is responsible for prosecuting all criminal matters occurring within Oklahoma County 

pursuant to Okla. Stat. Ann. tit. 19 § 215.4.  He is sued in his official capacity.   
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15. Defendant Greg Mashburn is the District Attorney for Cleveland County.  He 

is responsible for prosecuting all criminal matters occurring within Cleveland County 

pursuant to Okla. Stat. Ann. tit. 19 § 215.4.  He is sued in his official capacity.  

16. Defendant Gary Cox is the Oklahoma Commissioner of Health.  He oversees 

the Oklahoma State Board of Health, which issues licenses to abortion facilities, and is 

authorized to suspend or revoke a license for any illegal act or any conduct he deems “to 

be detrimental to the welfare of [the facility’s] patients.”  Okla. Admin. Code. § 310:600-

7-3.  He is sued in his official capacity. 

17. Defendant Mark Gower is the Director of the OEM.  He is responsible for 

coordinating state agencies and departments to implement the Executive Order.  OEM is 

authorized to refer violations of its orders to the Oklahoma Attorney General for civil 

enforcement.  See Okla. Stat. Ann. tit. 63 § 683.23(A).  He is sued in his official capacity.  

FACTUAL ALLEGATIONS 

A. Abortion Generally  

18. Legal abortion is a vital, safe, and common form of healthcare.  Nearly one 

in four women in the United States will obtain an abortion by age forty-five.  

19. Pregnancy is commonly measured from the first day of the pregnant person’s 

last menstrual period (“LMP”).  A full-term pregnancy has a duration of approximately 

forty weeks LMP.  

20. Up to eleven weeks LMP, patients wishing to terminate their pregnancies can 

choose either “medication abortion” (where a patient takes pills to end and expel the 

pregnancy) or “procedural abortion” (where a clinician uses gentle suction, sometimes 
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along with instruments, to empty the patient’s uterus).  After eleven weeks LMP, only 

procedural abortion is available in Oklahoma.  

21. Trust Women and Dr. Burns provide medication abortion up to ten weeks 

LMP, and CHPPGP provides medication abortion up to eleven weeks LMP.  Each Plaintiff 

provides procedural abortions up to different gestational points in pregnancy, but all 

comply with Oklahoma’s law forbidding abortion except in narrow circumstances at or 

after 22 weeks LMP.1 

22. Medication abortion involves a combination of two prescription pills taken 

orally: mifepristone and misoprostol.  Patients take the first medication, mifepristone, in 

the health center and then, typically 24 to 48 hours later, take the second medication, 

misoprostol, at a location of their choosing.  Most often a medication abortion is completed 

at home, where patients will expel the pregnancy similar to a miscarriage. 

23. Despite sometimes being referred to as “surgical abortion,” procedural 

abortion is not what is commonly understood to be “surgery,” as it involves no incisions 

and no need for general anesthesia.  Procedural abortions are generally performed 

outpatient, not in a hospital.  

24. Most often, in a procedural abortion, the clinician uses only gentle suction 

from a thin, flexible tube to empty the contents of a patient’s uterus.  Before inserting the 

 
1 Okla. Stat. Ann. tit. 63 § 1-745.5 prohibits abortion when “the probable 

postfertilization age of the woman’s unborn child is twenty (20) or more weeks.” 
“‘Postfertilization age’ means the age of the unborn child as calculated from the 
fertilization of the human ovum;” id. § 1-745.2, which occurs approximately two weeks 
after the first day of a patient’s last menstrual period. Thus, twenty weeks post-fertilization 
is twenty-two weeks LMP. 
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tube through the patient’s cervix and into the uterus, the clinician may dilate the cervix 

using medication and/or small, expandable rods.  After approximately fourteen to fifteen 

weeks LMP, the clinician generally uses instruments to complete the procedure, a 

technique called dilation and evacuation (“D&E”).  Further in the second trimester, the 

clinician may begin cervical dilation the day before a D&E, resulting in a two-day 

procedure. 

25. Both medication abortion and procedural abortion are safe and effective 

methods of terminating a pregnancy.  For some patients, however, one method is medically 

indicated over the other.  For example, a patient may be taking a medication that is 

contraindicated for those used in medication abortion, or may have medical conditions that 

make procedural abortion a safer option.2  According to data from the Oklahoma State 

Department of Health, between 2002 and  2018, more than 65% of abortions in this state 

were procedural abortions.3 

26. Leading medical authorities, including the ACOG, the American Medical 

Association (“AMA”), the American Academy of Family Physicians, the American 

 
2 Nat’l Acads. of Scis. Eng’g & Med., The Safety & Quality of Abortion Care in the 

United States 8 (2018) (“Few women are medically ineligible for abortion. There are, 
however, specific contraindications to using mifepristone for a medication abortion or 
induction.”). 

 
3 Okla. State Dep’t of Health, Abortion Surveillance in Oklahoma 2002-2018 

Summary Report 6, https://www.ok.gov/health2/documents/2018%20ITOP%20Report. 
pdf.  
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Academy of Pediatrics, and the American Osteopathic Association have all concluded that 

legal abortion is one of the safest medical procedures in the United States.4  

27. In a recent comprehensive report on the safety and quality of abortion care, 

the National Academies of Sciences, Engineering, and Medicine—nongovernmental 

entities established by Congress and by charter to provide independent, objective analysis 

of the nation’s complex scientific problems and public policies—concluded that 

medication and procedural abortions “rarely result in complications” and do so at rates of 

“no more than a fraction of a percent.”5  

28. In one of the most comprehensive peer-reviewed studies to date, researchers 

found that the rate of major complications from abortion by any method is extremely rare: 

less than one-quarter of one percent (0.23%) of cases.6  More specifically, major 

complications arise in just 0.31% of medication abortion cases (making medication 

abortion safer than aspirin, Tylenol, and Viagra); 0.16% of first-trimester procedural 

abortion cases; and 0.41% of second-trimester procedural abortion cases.7  Abortion-

 
 
4 Brief for ACOG et al. Amici Curiae Supporting Petitioners on Petition for Writ of 

Certiorari 6, Whole Woman’s Health v. Cole, No. 15-274 (Oct. 5, 2015) cert granted, 136 
S. Ct. 499 (2015), argued sub nom. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 
(2016).  

 
5 Id. at 55, 60. 
 
6 Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and 

Complications After Abortion, 125 Obstetrics & Gynecology 175, 181 (2015). 
 
7 Id. at 178–79. 
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related emergency room visits constitute just 0.01% of all emergency room visits in the 

United States.8 

29. Abortion is far safer than the only alternative, which is carrying a pregnancy 

to term.  The risk of death associated with childbirth is approximately fourteen times higher 

than that associated with abortion,9 and complications such as hemorrhage are far more 

likely to occur with childbirth than following an abortion.  In fact, even with an 

uncomplicated pregnancy in an otherwise healthy individual, carrying a pregnancy to term 

and giving birth pose serious medical risks and can have long-term medical and physical 

consequences.  These risks are even higher for patients with pre-existing medical 

conditions, medical conditions caused or exacerbated by pregnancy, or who receive a 

diagnosis of severe or lethal fetal anomaly.   

30. There is no “typical” abortion patient.  People decide to end a pregnancy for 

a variety of reasons, including familial, medical, financial, and personal reasons.  Some 

people end a pregnancy because they conclude it is not the right time in their lives to have 

a child; some do so because they already have one or more children and decide they cannot 

add to their families; some do so to preserve their life, health, or safety; some do so because 

 
8 Ushma D. Upadhyay et al., Abortion-Related Emergency Room Visits in the United 

States: An Analysis of a National Emergency Room Sample, 16 BMC Med. (2018). 
 
9 Elizabeth G. Raymond & Raymond A. Grimes, The Comparative Safety of Legal 

Induced Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 216 
(2012), http://unmfamilyplanning.pbworks.com/w/file/fetch/119312553/Raymond%20 
et%20al-Comparative%20Safety.pdf. 
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a fetal anomaly is diagnosed; some do so because they have become pregnant as a result of 

rape or incest; and some do so because they choose not to have biological children.  

31. Access to abortion in Oklahoma is severely limited.  In fact, there are only 

four licensed abortion facilities in Oklahoma to care for the approximately 4,500 patients 

who seek abortions in Oklahoma each year.10  Together, Plaintiffs operate three of those 

facilities.  Upon information and belief, the fourth is not currently accepting appointments 

for abortion patients. 

32. Abortion access in Oklahoma is further constrained by state-imposed 

restrictions on abortion, which are some of the harshest in the country.  For example, 

Oklahomans cannot obtain abortion care at public hospitals except in cases of rape, incest, 

or a life-threatening situation.  See Okla. Stat. Ann. tit. 63 § 1-741.1(A).  Outpatient 

abortion facilities are scarce because they are subject to onerous regulations and licensing 

requirements that do not apply to other healthcare providers.  See Okla. Admin. Code §§ 

310:600.  Patients seeking abortion care are subject to a mandatory 72-hour waiting period. 

Okla. Stat. Ann. tit. 63 § 1-738.2(B).  And telemedicine, which is used safely in other states 

to provide medication abortions, cannot lawfully be used in Oklahoma to provide abortion 

care.  See Okla. Stat. Ann. tit. 63 § 1-729.1. 

 
10 According to the latest Oklahoma State Department of Health data, over 4,500 

abortions took place in the state in 2018.  Okla. State Dep’t of Health, Abortion 
Surveillance in Oklahoma 2002–2018 Summary Report 9, https://www.ok.gov/health2/ 
documents/2018%20ITOP%20Report.pdf. 
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B. The COVID-19 Pandemic 

33. Since first identified in December 2019,11 COVID-19 has grown to a 

worldwide pandemic.  The disease has spread to almost 200 countries, infecting hundreds 

of thousands of people and killing more than 33,000.12  In the United States, the virus has 

reached every state, including nearly 430 confirmed cases and 16 deaths in Oklahoma as 

of the time of filing.13  Federal and state officials and medical professionals expect a surge 

of infections that may last for a year or eighteen months14 and test the limits of the 

healthcare system.15 

34. On March 13, 2020, the White House issued a proclamation declaring that 

the COVID-19 outbreak in the United States constitutes a national emergency. On March 

 
11 Derrick Bryson Taylor, A Timeline of the Coronavirus Pandemic, N.Y. Times 

(updated Mar. 24, 2020), https://www.nytimes.com/article/coronavirus-timeline.html. 
 
12 Johns Hopkins Univ. of Med., Coronavirus COVID-19 Global Cases by the 

Centers for Systems Science and Engineering (CSSE) at John Hopkins University (JHU) 
(last visited Mar. 29, 2020), https://coronavirus.jhu.edu/map.html. 

 
13 Okla. State Dep’t of Health, Current Situation, COVID-19 Oklahoma Test Results 

(last updated Mar. 29, 2020 7:00 A.M.), https://coronavirus.health.ok.gov/. 
 
14 Denise Grady, Not His First Epidemic: Dr. Anthony Fauci Sticks to the Facts, 

N.Y. Times (Mar. 8, 2020), https://www.nytimes.com/2020/03/08/health/fauci-
coronavirus.html. 

 
15 Ctrs. for Disease Control & Prevention, Interim Guidance for Healthcare 

Facilities: Preparing for Community Transmission of COVID-19 in the United States, (last 
updated Feb. 29, 2020), https://www.cdc.gov/coronavirus/2019-ncov/healthcare-
facilities/guidance-hcf.html; Chris Casteel, Coronavirus in Oklahoma; As hospitals tend to 
hundreds of patients, state officials plan for more, The Oklahoma (updated Mar. 29, 2020), 
https://oklahoman.com/article/5658865/as-oklahoma-hospitals-tend-to-hundreds-of-
patients-state-officials-plan-for-more. 
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16, 2020, the federal government instituted measures to control the spread of the virus 

through March 30, 2020.  Just yesterday, the federal government extended those measures 

at least through April 30, 2020.16   

35. On March 15, 2020, Governor Stitt declared a state of emergency “caused by 

the impending threat of COVID-19” in all 77 counties in Oklahoma.17  

36. Abortion was essential healthcare before COVID-19, and the pandemic has 

only increased patients’ needs for abortion care and made timely access more important. 

37. Pregnancy is considered a significant risk factor in the event of COVID-19 

infection.  Leading health authorities have warned that “pregnant women are known to be 

at greater risk of severe morbidity and mortality from other respiratory infections such as 

influenza and SARS-CoV.  As such, pregnant women should be considered an at-risk 

population for COVID-19.”18  Moreover, while the effect of COVID-19 on pregnancy 

outcomes is not completely understood, the CDC has cautioned that “[p]regnancy loss, 

 
 

16 Sanya Mansoor, President Trump Extends Federal Social Distancing Guidelines 
Until End of April, Time (Mar. 29, 2020), https://time.com/5812313/trump-extending-
social-distancing-guidelines-coronavirus/. 

 
17  Office of the Gov. J. Kevin Stitt, Executive Order 2020-07 (Mar. 15, 2020), 

https://www.sos.ok.gov/documents/executive/1913.pdf. 
 
18 ACOG, Practice Advisory - Novel Coronavirus 2019 (COVID-19) (last updated 

Mar. 13, 2020), https://www.acog.org/clinical/clinical-guidance/practice-
advisory/articles/2020/03/novel-coronavirus-2019; see also Ctrs. for Disease Control & 
Prevention, Information for Healthcare Providers: COVID-19 and Pregnant Women (last 
updated Mar. 16, 2020), https://www.cdc.gov/coronavirus/2019-ncov/hcp/pregnant-
women-faq.html. 

 
 

Case 5:20-cv-00277-G   Document 1   Filed 03/30/20   Page 13 of 30
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 62 



 
  

13 
 

including miscarriage and stillbirth, has been observed in cases of infection with other 

related coronaviruses . . . during pregnancy.  High fevers during the first trimester of 

pregnancy can increase the risk of certain birth defects.” 19  Additional concerns have been 

raised that the virus may be capable of transmission to a fetus.20 

38. In addition to the medical concerns, the economic hardships of pregnancy 

and childrearing have increased for many families.  The pandemic has caused layoffs and 

other work disruptions.21  Unemployment claims are skyrocketing.22  People who receive 

health insurance through their employers are being laid off and left without insurance 

coverage for their families.23 

 
19 Ctrs. for Disease Control & Prevention, Information for Healthcare Providers: 

COVID-19 and Pregnant Women, supra note 18; see also Nina Martin, What Coronavirus 
Means for Pregnancy, and Other Things New and Expecting Mothers Should Know, 
ProPublica (Mar. 19, 2020), https://www.propublica.org/article/coronavirus-and-
pregnancy-expecting-mothers-q-and-a (quoting statement that there “may be a higher risk 
of miscarriage and premature delivery” by an OB-GYN on the CDC’s COVID-19 
emergency response team).  
 

20 Apoorva Mandavilli, Shielding the Fetus From the Coronavirus, N. Y. Times 
(Mar. 27, 2020), https://www.nytimes.com/2020/03/27/health/shielding-the-fetus-from-
the-coronavirus.html. 

 
21 Christopher Rugaber, U.S. jobless claims soar to 3.3 million, quadruple prior 

record as COVID-19 pandemic hits hard, Tulsa World (Mar. 26, 2020), 
https://www.tulsaworld.com/news/national/u-s-jobless-claims-soar-to-million-quadruple-
prior-record/article_b7ae0cf2-e245-5635-80fc-17021e9787ce.html (noting that the surge 
in weekly unemployment claims reflects the pace of layoffs).  
 

22 Jack Money, Coronavirus in Oklahoma: Last week’s record high for 
unemployment claims already eclipsed through three days this week, The Oklahoman 
(Mar. 27, 2020) https://oklahoman.com/article/5658670/coronavirus-in-oklahoma-initial-
claims-for-unemployment-set-state-and-national-records.   
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39. Yet the COVID-19 pandemic has made it even more difficult for people to 

access abortion care.  In Oklahoma, where access to abortion care was already difficult, 

patients must now navigate the legal and practical barriers to abortion care against the 

backdrop of job insecurity and minimal public transit availability due to mandatory social-

distancing and shelter-in-place orders.  In addition, because most people who seek abortion 

already have one or more children,24 many face extra burdens of childcare now that the 

COVID-19 pandemic has shuttered schools throughout Oklahoma.25  

40. Plaintiffs are committed to ensuring that patients have access to essential and 

time-sensitive abortion care during the COVID-19 pandemic.  Plaintiffs also understand 

that, like other healthcare providers, they have an important role to play in minimizing the 

spread of the virus and preserving needed medical resources.  To that end, Plaintiffs have 

instituted procedures to reduce the risk of infection to patients and staff and conserve 

medical supplies, including PPE. 

 
23 Dylan Scott, How do 3 million newly unemployed people get health care? The 

uninsured rate is spiking in the middle of the pandemic, Vox (Mar. 27, 2020), 
https://www.vox.com/policy-and-politics/2020/3/27/21197279/coronavirus-us-
unemployment-health-insurance. 

 
24 Jenna Jerman, Rachel K. Jones & Tsuyoshi Onda, Characteristics of U.S. 

Abortion Patients in 2014 and Changes Since 2008 at 7, Guttmacher Institute (May 2016), 
https://www.guttmacher.org/sites/default/files/report_pdf/characteristics-us-abortion-
patients-2014.pdf. 

 
25 Okla. State Dep’t of Educ., Coronavirus/Covid-19 FAQs for Oklahoma Public 

Schools (updated March 26, 2020), https://sde.ok.gov/sites/default/files/FAQS%20FOR% 
20PUBLIC%20SCHOOLS%20-%20COVID-19.pdf (explaining the State Board of 
Education ordered all public schools closed, effective March 17 through April 6, 2020).  
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41. For example, Plaintiffs screen patients for COVID-19 symptoms and take 

their temperatures before they are allowed into the clinics.  Patients with any symptoms 

are told to reschedule their appointments when they are well.  Only asymptomatic patients 

are allowed into Plaintiffs’ clinics, and once inside, patients are required to maintain 

appropriate distance between each other and the staff.  Plaintiffs’ clinics are also cleaned 

and sanitized frequently, particularly hard surfaces touched by patients.  

42. Plaintiffs that provide medical services in addition to abortion have reduced 

the number of those appointments or moved services to telemedicine to limit the volume 

of patients in the clinic and conserve PPE.  Abortion cannot lawfully be provided through 

telemedicine in Oklahoma but generally does not require extensive use of PPE.  Staff at 

Plaintiffs’ clinics generally wear washable scrubs.  When providing medication abortion, 

clinicians typically use only one pair of non-sterile gloves to perform the ultrasound and 

no other PPE.  Procedural abortions are typically performed using only minimal PPE such 

as gloves, shoe covers, protective eyewear or a face shield, and sometimes a surgical mask 

and a gown.  Staff at some of Plaintiffs’ clinics have started wearing masks to minimize 

the risk of viral transmission.  But N95 respirators (a face covering designed to block at 

least 95% of very small test particles that is different from a basic surgical mask), which 

are in short supply during the pandemic, are not used at all at Dr. Burns’s clinic or 

CHPPGP.  And Trust Women has only a residual supply of approximately fifty N95 

respirators, which it is using sparingly.  None of the Plaintiffs uses ventilators or maintains 

inpatient hospital beds. 
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C. The Executive Order and March 27 Statement  

43. On March 24, 2020, Governor Stitt issued the Executive Order mandating 

that “Oklahomans and medical providers in Oklahoma shall postpone all elective surgeries, 

minor medical procedures, and non-emergency dental procedures until April 7, 2020.” Ex. 

A ¶ 18.26  At a press conference announcing the Executive Order, the Governor was asked 

whether the Executive Order applied to abortion services.  The Governor indicated that the 

State had not considered abortion services when it published the Executive Order, stating 

that his office “ha[d] not gotten into the details yet.”27 

44. Three days later, Oklahoma revised the Executive Order to explicitly single 

out abortion care.  On March 27, 2020, Governor Stitt issued the March 27 Statement in 

the form of a press release entitled “Governor Stitt clarifies elective surgeries and 

procedures suspended under Executive Order.”  Although the March 27 Statement 

 
26  The Executive Order also provides that, starting on March 26, 2020, “all business 

not identified as being within a critical infrastructure sector as defined by the U.S. 
Department of Homeland Security and located in a county experiencing community spread 
of COVID-19, as identified by OSH on its website, shall close” until April 16, 2020. Ex. 
A ¶ 20. On the same date, Governor Stitt issued an executive memorandum adding to the 
critical infrastructure sectors identified by the U.S. Department of Homeland Security 
businesses including, inter alia, “[h]ealth care providers (e.g. physicians, dentists, 
psychologist, mid-level practitioners, nurses and assistants . . .).” Office of the Gov. J. 
Kevin Stitt, Executive Memorandum 2020-01 (Mar. 24, 2020), 
https://www.sos.ok.gov/documents/executive/1920.pdf. The plain text of the executive 
memorandum includes abortion providers within the Oklahoma Governor’s definition of 
critical infrastructure sectors.  

 
27 Gov. J. Kevin Stitt, Press Briefing – Live Update on Oklahoma’s Response to 

#COVID19 at 00:45:30, Facebook (Mar. 24, 2020), https://www.facebook.com/GovStitt/ 
videos/vb.1961142690638384/347717132833192/?type=2&theater. 
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purported to “clarify” the Executive Order, the Executive Order in fact was revamped to 

encompass “any type of abortion services as defined in [Okla. Stat. Ann. tit. 63] § 1-

730(A)(1).”   

45. The definition of abortion cited in the March 27 Statement subsumes all 

methods of abortion performed in Oklahoma.  Specifically, Okla. Stat. Ann. tit, 63 § 1-

730(A)(1) defines abortion as “the use or prescription of any instrument, medicine, drug, 

or any other substance or device intentionally to terminate the pregnancy of a female 

known to be pregnant . . . .”  As a result, the March 27 Statement expands the Executive 

Order to medication abortions even though they are not “elective surgeries” or “minor 

medical procedures.”  

46. The March 27 Statement further stated that abortions are permitted in 

Oklahoma only in the rare situation of a “medical emergency as defined in [Okla. Stat. 

Ann. tit. 63] § 1-738.1” or when “otherwise necessary to prevent serious health risks to the 

unborn child’s mother.”   

47. The definition of medical emergency referenced in the March 27 Statement 

is exceedingly narrow.28  It applies only to a “physical condition, not including any 

emotional, psychological, or mental condition, which a reasonably prudent physician . . .  

would determine necessitates the immediate abortion of the pregnancy of the female to 

avert her death or to avert substantial and irreversible impairment of a major bodily 

 
28 The medical emergency statute cited in the March 27 Statement was repealed, but 

the same definition appears in other Oklahoma abortion statutes. See, e.g., Okla. Stat. Ann. 
tit. 63 § 1-738.7(4). 
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function arising from continued pregnancy.”  Okla. Stat. Ann. tit. 63 § 1-738.7(4).  Indeed, 

according to data published by the Oklahoma State Department of Health, no abortions 

performed in Oklahoma satisfied this definition in 2016 or 2017 (the most recent years for 

which data are publicly available).29   

48. The exception for abortions “otherwise necessary to prevent serious health 

risks to the unborn child’s mother” is not defined by the March 27 Statement or by 

reference to Oklahoma law.  But the March 27 Statement grants no safe harbor if the State 

subsequently disagrees with a physician’s determination that the exception applies. 

49. The March 27 Statement indicated that the Executive Order was applied to 

abortion services in light of “increased demands for hospital beds” as a result of COVID-

19 and “a shortage of personal protective equipment (PPE) needed to protect healthcare 

professionals and stop transmission of the virus.”  A quote attributed to Governor Stitt 

stated, “[w]e must ensure that our health care professionals, first responders and medical 

facilities have all of the resources they need to combat COVID-19.” 

50. The March 27 Statement was disseminated to medical facilities in Oklahoma 

via an email sent at 4:48 p.m. that afternoon.  The email read, “[p]lease see below 

amendment issued today, 3/27/20 to the Oklahoma Governors [sic] Executive Order in 

response to Covid-19 measures,” and included a copy of Governor Stitt’s press release. 

 
29 Okla. State Dep’t of Health, Abortion Surveillance in Oklahoma 2002-2017 

Summary Report 31 (June 2018), https://www.ok.gov/health2/documents/2017ITOP 
Report.pdf; Okla. State Dep’t of Health, Abortion Surveillance in Oklahoma 2002-2016 
Summary Report 32 (June 2017) https://www.ok.gov/health2/documents/2016Abortion 
ReportFinal.pdf. 
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51. Oklahoma was not the first state to exploit the COVID-19 pandemic to ban 

previability abortions.  Only days before, on March 23, 2020, Texas instituted a similar 

abortion ban when the Texas Attorney General issued a press release interpreting an 

Executive Order by the Governor of Texas in response to COVID-19 to apply to abortion 

services in that state.30  A lawsuit challenging Texas’s application of that state’s Executive 

Order to abortion services was promptly filed by Texas abortion providers as a violation 

of patients’ constitutional rights.  Planned Parenthood Ctr. for Choice v. Abbott, No. 1:20-

cv-323, 2020 WL 1465881 (W.D. Tex. Mar. 25, 2020).  

D. The Harm to Patients  

52. Oklahoma’s application of the Executive Order to previability abortions 

violates nearly fifty years of Supreme Court precedent recognizing that state actions that 

ban abortion before viability violate a person’s fundamental rights to dignity, bodily 

integrity, and autonomy.  It also contravenes recommendations by preeminent medical 

authorities throughout the United States.   

53. National medical organizations have issued a joint statement on “Abortion 

Access During the COVID-19 Outbreak.”31  That consensus statement instructs that “[t]o 

 
30  Att’y Gen. Ken Paxton, Health Care Professionals and Facilities, Including 

Abortion Providers, Must Immediately Stop All Medically Unnecessary Surgeries and 
Procedures to Preserve Resources to Fight Covid-19 Pandemic (Mar. 23, 2020), 
https://www.texasattorneygeneral.gov/news/releases/health-care-professionals-and-
facilities-including-abortion-providers-must-immediately-stop-all. 

  
31 The medical organizations issuing this joint guidance were ACOG, the American 

Board of Obstetrics & Gynecology, the American Association of Gynecologic 
Laparoscopists, the American Gynecological & Obstetrical Society, the American Society 
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the extent that hospital systems or ambulatory surgical facilities are categorizing 

procedures that can be delayed during the COVID-19 pandemic, abortion should not be 

categorized as such a procedure” because it “is an essential component of comprehensive 

health care” and “a time-sensitive service for which a delay of several weeks, or in some 

cases days, may increase the risks [to patients] or potentially make it completely 

inaccessible.”32  These groups emphasized: “The consequences of being unable to obtain 

an abortion profoundly impact a person’s life, health, and well-being.”33 

54. Additionally, the AMA, American Nurses Association, and American 

Hospital Association issued a statement that, while the public should obey 

recommendations to stay home “as we reach the critical stages of our national response to 

COVID-19,” those individuals  “with urgent medical needs, including pregnant women, 

should seek care as needed.”34   

55. Despite this medical and public health guidance, as a direct result of the 

Executive Order and March 27 Statement, Plaintiffs reasonably fear prosecution pursuant 

to the Executive Order and have ceased providing abortion care in Oklahoma.  Abortion 

 
for Reproductive Medicine, the Society for Academic Specialists in General Obstetrics and 
Gynecology, the Society of Family Planning, and the Society for Maternal-Fetal Medicine. 

 
32 ACOG et al., Joint Statement on Abortion Access During the COVID-19 Outbreak 

(Mar. 18, 2020), https://www.acog.org/news/news-releases/2020/03/joint-statement-on-
abortion-access-during-the-covid-19-outbreak. 

 
33 Id. 
 
34 AMA, Am. Hosp. Ass’n & Am. Nursing Ass’n, AMA, AHA, ANA: #StayHome to 

confront COVID-19 (Mar. 24, 2020), https://www.ama-assn.org/press-center/press-
releases/ama-aha-ana-stayhome-confront-covid-19. 
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access in this state has been virtually eliminated.  Plaintiffs and their patients seeking 

abortion in Oklahoma are being irreparably harmed, and these harms will increase in 

number and intensity with each passing day. 

56. Patients delayed in accessing abortion suffer increased risks to their health, 

wellbeing, and economic security.  Delays in accessing abortion care impose unnecessary 

health risks to patients because, though abortion is very safe throughout pregnancy, health 

risks increase as pregnancy progresses.  Delays cause anxiety and suffering for many 

people (for example patients who are pregnant as a result of rape or incest) who must 

remain pregnant for longer, and they require women to continue to endure the physical and 

psychological burdens of pregnancy despite their decision to terminate their pregnancies. 

Delays also can increase the costs of abortion care, as well as the costs of travel, childcare, 

and taking time off work, among other things.  All these harms are made worse by the 

ongoing COVID-19 crisis. 

57. Moreover, there are certain points in pregnancy at which abortion may 

become more complex or fewer medical options may be available.  Some patients will be 

foreclosed from choosing the abortion method that is medically indicated for them or 

otherwise preferable, and others will be unable to access abortion at all.  Even assuming 

that the COVID-19 crisis could be rapidly abated and the Executive Order promptly 

rescinded, patients delayed beyond eleven weeks LMP will be unable to access medication 

abortion in Oklahoma.  Patients delayed beyond 22 weeks LMP will be unable to access 

any form of abortion in Oklahoma.  
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58. Patients unable to access abortion who instead remain pregnant face 

substantial health risks in carrying pregnancy to term.  According to the CDC, 144 in 

10,000 women who gave birth in a hospital in the United States in 2014 experienced 

unexpected outcomes of labor and delivery that resulted in significant short- or long-term 

consequences.35  Such risks are especially a concern in Oklahoma where the maternal 

mortality rate is higher than the national average.36   

59. In addition to the health risks, pregnancy, childbirth, and another child 

threatens the stability and wellbeing of the family, including their existing children.  

Research has found that women denied an abortion are four times more likely than women 

who received an abortion to experience economic hardship and insecurity lasting for years, 

with serious consequences for those women and their families.37  These harms are even 

more acute now because unemployment rates are soaring as a result of the COVID-19 

pandemic, reflecting massive losses in wages and employer-provided health insurance.  

Carrying an unwanted pregnancy to term may also exacerbate an already difficult situation 

for those who have suffered trauma, such as sexual assault or domestic violence. 

 
35 Ctrs. for Disease Control & Prevention, Severe Maternal Morbidity in the United  

States,  https://www.cdc.gov/reproductivehealth/maternalinfanthealth/severematernalmor
bidity.html. 
 

36 Ctrs. for Disease Control & Prevention, Maternal Mortality by State, 2018, 
https://www.cdc.gov/nchs/maternal-mortality/MMR-2018-State-Data-508.pdf.  
 

37 Diana G. Foster et al., Socioeconomic Outcomes of Women Who Receive and 
Women Who Are Denied Wanted Abortions in the United States, 108 Am. J. Public Health 
407 (2018); see also Rachel K. Jones & Jenna Jerman, Population Group Abortion Rates 
and Lifetime Incidence of Abortion: United States, 2008-2014, 107 Am. J. Pub. Health 
1904, 1906 (2017); Jenna Jerman, Rachel K. Jones, & Tsuyoshi Onda, supra note 24 at 11. 
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60. To escape the harms inflicted by the Executive Order and March 27 

Statement, some patients with the means and resources will seek abortion care in other 

states that have not banned it.  But forcing patients seeking reproductive healthcare to travel 

to other states does nothing to protect or advance their health, particularly during a 

pandemic, and only imposes additional risks and burdens.  Travel increases the risk of 

community transmission of COVID-19.  Moreover, for many women, leaving the state for 

care is not an option.  Women seeking abortion are disproportionately poor, and most are 

already caring for at least one child.38  Oklahoma’s poverty rate is well above the national 

average,39 and the largest demographics living in poverty are women of reproductive age.40  

61. While inflicting irreparable harm on countless patients, the Executive Order, 

as applied to abortion through the March 27 Statement, will not meaningfully advance the 

State’s interests and, if anything, will undermine the State’s stated objectives.  Eliminating 

access to outpatient abortion care does nothing to reduce demand for hospital services, and 

little to reduce demand for PPE.  In fact, patients who are forced to continue their 

pregnancies, especially those who carry to term, will place greater demands on the 

healthcare system than if they had obtained an abortion.  These include prenatal visits, 

 
38 Jenna Jerman, Rachel K. Jones, & Tsuyoshi Onda, supra note 24, at 7.  
 
39 Craig Benson & Alemayehu Bishaw, U.S. Census Bureau, Poverty: 2017 and 

2018, at 4 (Nov. 2019), https://www.census.gov/content/dam/Census/library/publications 
/2019/acs/acsbr18-02.pdf (indicating that Oklahoma had a poverty rate of 15.6% in 2018 
compared to the nationwide poverty rate of 13.1% in 2018).  

 
40 Oklahoma, Poverty by Age and Gender, Data USA (last visited Mar 29, 2020), 

https://datausa.io/profile/geo/oklahoma (“The largest demographic living in poverty are 
Females 25–34 followed by Females 18–24 . . . .”). 
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pregnancy-related screenings and tests (including repeat ultrasounds and blood tests at 

minimum), and ultimately childbirth.  These contacts with the hospital system consume 

more PPE, hospital staff time, equipment, and inpatient beds than abortion care.  And 

patients who develop gestational diabetes, preeclampsia, or other health conditions will 

place even more demands on the healthcare system. 

62. Because the Executive Order and March 27 Statement inevitably will compel 

some patients to travel to other states to obtain abortion services no longer available in 

Oklahoma, the State’s actions will only further undermine efforts to contain the virus.  

Long-distance travel is wholly inconsistent with public health guidelines and government 

directives to stay at home and shelter-in-place.  In addition, such travel will require patients 

to have contacts with many individuals to obtain childcare, transportation, food, and 

lodging necessary to make the trip.  These unnecessary contacts increase the risk of 

contracting COVID-19 and bringing the virus back to families and communities in 

Oklahoma.  

63. As expanded by the March 27 Statement, the Executive Order, in its current 

iteration, expressly bans abortion until April 7, 2020.  But Governor Stitt has already 

amended and extended the Executive Order numerous times, and there is every reason to 

believe that it will be extended again. 41    

 
41 Compare Office of the Gov. J. Kevin Stitt, Executive Order 2020-07, supra note 

17 with Fifth Amended Executive Order 2020-07 (Mar. 27, 2020), 
https://www.sos.ok.gov/documents/executive/1923.pdf. 
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64. The COVID-19 pandemic will not be resolved or contained in the next eight 

days.  Indeed, the U.S Surgeon General has stated that such a short amount of time is “likely 

not going to be enough” to bring COVID-19 under control, and the federal government has 

extended its containment measures at least through April 30, 2020.42  Experts believe that 

the crisis could last months, if not years.43  And in recent days, Oklahoma officials have 

acknowledged that “the number of individuals testing positive for COVID-19 continues to 

rapidly grow each day” and that the crisis in Oklahoma is likely to intensify in the coming 

weeks.44  

 
42 Quint Forgey, Surgeon general: 15 days of social distancing ‘likely not going to 

be enough’ to halt coronavirus, Politico (Mar. 18, 2020), 
https://www.politico.com/news/2020/03/18/surgeon-general-social-distancing-not 
enough-135377; Sanya Mansoor, President Trump Extends Federal Social Distancing 
Guidelines Intil End of April, supra note 16. 

 
43 Peter Baker & Eileen Sullivan, U.S. Virus Plan Anticipates 18-Month Pandemic 

and Widespread Shortages, N.Y. Times (Mar. 17, 2020), 
https://www.nytimes.com/2020/03/17/us/politics/trump-coronavirus-plan.html; PanCAP 
Adapted U.S. Government COVID-19 Response Plan, at 4 (Mar. 13, 2020), 
https://int.nyt.com/data/documenthelper/6819-covid-19-responseplan/d367f758bec47cad 
361f/optimized/full.pdf#page=1 (assuming that the COVID-19 pandemic will last 18 
months or longer and “could include multiple waves of illness”). 
 

44 Okla. State Dep’t of Health, COVID-19 Resources: Current Situation 
https://coronavirus.health.ok.gov/ (Mar. 28, 2020); see also Ctrs. for Disease Control & 
Prevention, Coronavirus Disease 2019 (COVID-19) Situation Summary (last updated Mar. 
26, 2020), https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/summary.html 
(“CDC expects that widespread transmission of COVID-19 in the United States will occur. 
In the coming months, most of the U.S. population will be exposed to this virus.”). 
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CLAIMS FOR RELIEF 

COUNT I 

(Substantive Due Process) 

 

65. Plaintiffs reallege and incorporate by reference the allegations contained 

above. 

66. By banning all abortion except in rare circumstances, the Executive Order 

and March 27 Statement, as applied to previability abortion, violates Plaintiffs’ patients’ 

rights to privacy, liberty, bodily integrity and autonomy as guaranteed by the Fourteenth 

Amendment to the U.S. Constitution. 

67. Unless enjoined, the Executive Order and March 27 Statement, as applied to 

previability abortion, will subject Plaintiffs’ patients to irreparable harm for which no 

adequate remedy at law exists by delaying or preventing patients from obtaining an 

abortion in Oklahoma, thereby causing them to suffer significant constitutional, medical, 

emotional, and other harm. 

COUNT 2 

(Equal Protection) 

 

68. Plaintiffs reallege and incorporate by reference the allegations contained 

above. 

69. By selectively burdening patients’ fundamental right to abortion without 

justification and singling out abortion providers and their patients for differential treatment 

from providers of other medical services and their patients, the Executive Order and March 
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27 Statement, as applied to abortion, violates Oklahomans’ right to equal protection 

guaranteed by the Fourteenth Amendment to the U.S. Constitution. 

70. Unless enjoined, the Executive Order and March 27 Statement, as applied to 

abortion, will subject Plaintiffs and their patients to irreparable harm for which no adequate 

remedy at law exists by preventing patients from or significantly delaying them in 

obtaining an abortion in Oklahoma, thereby causing them to suffer significant 

constitutional, medical, emotional, and other harm. 

ATTORNEY’S FEES 

71. Plaintiff is entitled to an award of reasonable attorney’s fees and expenses 

pursuant to 42 U.S.C. § 1988. 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs ask this Court: 

A. To issue a temporary restraining order, a preliminary injunction, and 

ultimately a permanent injunction, restraining Defendants, their officers, agents, servants, 

employees, and attorneys, and any persons in active concert or participation with them, 

from enforcing or complying with the Executive Order and March 27 Statement, including 

future iterations or extensions, as applied to previability abortion; 

B. To enter a judgment declaring that the Executive Order and March 27 

Statement, including future iterations or extensions, as applied to previability abortion, 

violates the Fourteenth Amendment to the U.S. Constitution; 

C. To award Plaintiffs their attorneys’ fees and costs pursuant to 42 U.S.C. § 

1988, and 
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D. To grant such other and further relief as the Court deems just and proper. 

Dated:  March 30, 2020 

  

 /s/ J. Blake Patton                        .  
J. Blake Patton, Oklahoma Bar No. 30673 
WALDING & PATTON PLLC 
518 Colcord Drive, Suite 100  
Oklahoma City, OK 73102 
Phone: (405) 605-4440 
Fax: None 
bpatton@waldingpatton.com 
 
Attorney for Plaintiffs 
 
Travis J. Tu (pro hac vice pending) 
Kirby Tyrrell (pro hac vice pending) 
Ezra Cukor (pro hac vice pending) 
Jiaman Wang (pro hac vice pending) 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water Street, 22nd Floor 
New York, NY 10038 
Phone: (917) 637-3627  
Fax: (917) 637-3666 
tjtu@reprorights.org 
ktyrrell@reprorights.org 
ecukor@reprorights.org 
awang@reprorights.org 
 
Linda C. Goldstein (pro hac vice pending) 
Kathryn Barrett (pro hac vice pending) 
Samantha Rosa (pro hac vice pending) 
Alyssa Clark (pro hac vice pending) 
DECHERT LLP 
Three Bryant Park 
1095 Avenue of the Americas 
New York, New York 10036 
Phone: (212) 698-3817  
Fax: (212) 698-0684 
Linda.Goldstein@dechert.com 
Kathryn.Barrett@dechert.com 
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Samantha.Rosa@dechert.com 
Alyssa.Clark@dechert.com 

Attorneys for Plaintiffs South Wind Women’s 
Center LLC, d/b/a Trust Women Oklahoma 
City and Dr. Larry A. Burns 

Diana Salgado (pro hac vice pending) 
PLANNED PARENTHOOD 
FEDERATION OF AMERICA 
1110 Vermont Ave., NW, Suite 300 
Washington, DC 20005 
Phone: (212) 261-4399 
Fax: (202) 296-3480 
diana.salgado@ppfa.org 

Attorney for Plaintiff Comprehensive Health 
of Planned Parenthood Great Plains, Inc.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER 
LLC, d/b/a TRUST WOMEN OKLAHOMA 
CITY, on behalf of itself, its physicians and 
staff, and its patients; LARRY A. BURNS, D.O.,  
on behalf of himself, his staff, and his patients; 
and COMPREHENSIVE HEALTH OF PLANNED 
PARENTHOOD GREAT PLAINS, INC., on behalf 
of itself, its physicians and staff, and its 
patients,  
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v.  

  
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER in 
his official capacity as Attorney General of 
Oklahoma; DAVID PRATER in his offic ia l 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his offic ia l 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity as 
Oklahoma Commissioner of Health; and 
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Director of the Oklahoma Department of 
Emergency Management, 
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Pursuant to Federal Rule of Civil Procedure 65, Plaintiffs South Wind Women’s 

Center LLC, d/b/a Trust Women Oklahoma City (“Trust Women”),  Dr. Larry A. Burns 

(“Dr. Burns”), and Comprehensive Health of Planned Parenthood Great Plains Inc. 

(“Planned Parenthood”), on behalf of their patients, their physicians and staff, and 

themselves (together, “Plaintiffs”) move for a temporary restraining order and/or a 

preliminary injunction to enjoin enforcement of Oklahoma’s ban on almost all abortion 

services during the COVID-19 pandemic, which was set forth in Governor Kevin Stitt’s 

March 24, 2020, Fourth Amended Executive Order 2020-07, as expanded to abortion on 

March 27, 2020.1 

INTRODUCTION 

Oklahoma is one of many states that have mandated postponement of certain 

healthcare services in order to preserve valuable resources needed to protect healthcare 

workers and care for those stricken by COVID-19.  Several of these states, including 

Washington, Illinois, Minnesota, Massachusetts, and New Jersey, have explicitly 

exempted pregnancy-related care, including termination of pregnancies, from these 

mandates.  But in the last week, Texas, Ohio, Alabama and Oklahoma, among other 

states, have sought to exploit general executive orders issued in response to the COVID-

19 pandemic to ban abortion services.   

These statewide abortion bans contravene the guidance of leading health and 

medical authorities, including the American College of Obstetricians and Gynecologists 

                                              
1 Press Release (Mar. 27, 2020), available at https://bit.ly/2JssTlM. 
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(“ACOG”), which have advised that abortion care is an essential component of healthcare 

and cannot be delayed during the pandemic without risking the health and safety of 

pregnant patients.  These bans are also blatantly unconstitutional.  Decades of Supreme 

Court precedent categorically prohibit states from banning abortion before fetal viability.  

See, e.g., Roe v. Wade, 410 U.S. 113, 166 (1973); Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 846, 871 (1992).  So do precedents in this Circuit.  See Jane L. v. 

Bangerter, 102 F.3d 1112, 1117-18 (10th Cir. 1996).   

Just yesterday, federal district courts in Texas, Ohio and Alabama granted 

emergency requests to temporarily restrain those states from banning abortion under the 

guise of COVID-19 executive orders.  See Planned Parenthood Ctr. For Choice v. 

Abbott, No. A-20-CV-323-LY (W.D. Tx. Mar. 30, 2020) (ECF No. 40) (“Abbott,” 

attached as Exhibit 1); 2 Preterm-Cleveland v. Atty Gen. of Ohio, No. 1:19-cv-360 (S.D. 

Ohio Mar. 30, 2020) (ECF No. 43) (“Preterm-Cleveland,” attached as Exhibit 2); 

Robinson v. Marshall, No. 2:19-cv-365 (M.D. Ala. Mar. 30, 2020) (ECF No. 83) 

(“Robinson,” attached as Exhibit 3).  That same relief is warranted and necessary here.  

Since Governor Stitt expanded his Executive Order to apply to “any type of abortion 

services,” abortion services in Oklahoma have ground to a halt.  None of Plaintiffs’ 

                                              
2 Overnight the State of Texas filed motions with the Fifth Circuit to stay the Temporary 
Restraining Order (“TRO”) and vacate it by means of a writ of mandamus.  The Fifth 
Circuit this morning temporarily stayed the TRO while briefing on those motions 
continues.  Temporary Stay Order, No. 20-50264 (5th Cir. Mar. 31, 2020).  In a dissent, 
Judge Dennis noted that the Executive Order at issue in that case exempts “any procedure 
that, if performed in accordance with the commonly accepted standard of clinical 
practice, would not deplete the hospital capacity or the personal protective equipment 
needed to cope with the COVID-19 disaster.”  Id.  
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clinics is now able to provide abortion services in Oklahoma, effectively resulting in a 

complete ban on abortion in the state. 

Absent an order from this Court, Plaintiffs’ patients will continue to suffer 

irreparable injury, because they will be deprived of their constitutionally protected right 

to access safe and legal abortion in Oklahoma and suffer a range of other harms.  A 

temporary restraining order, and subsequent preliminary injunction, are therefore 

necessary to stop Defendants from continuing to infringe on Oklahomans’ fundamental 

constitutional right of access to abortion care and to preserve the status quo for patients 

who are seeking that care.   

The balance of the equities also favors Plaintiffs.  With no immediate end to the 

COVID-19 pandemic in sight, the ban will delay abortion access for patients in 

Oklahoma and for some, preclude it altogether.  Not only will these patients be deprived 

of their constitutional rights, but they will face far greater risks to their personal health, 

whether they travel out of Oklahoma to access abortion services in other states or whether 

they carry their pregnancies to term in an overburdened healthcare system.  The requested 

relief will further the public interest by preventing violations of individuals’ 

constitutional rights, by eliminating the risk of community spread resulting from patients 

forced to travel out of state to seek abortion care, and by avoiding any additional pressure 

on the healthcare system resulting from patients being forced to remain pregnant. 
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STATEMENT OF FACTS 

A. The Executive Order and March 27 Statement 

On March 15, 2020, the State of Oklahoma declared a state of emergency resulting 

from the COVID-19 pandemic.  See Executive Order 2020-07 at 1.3  This declaration 

followed the President’s declaration of a national emergency on March 13, 2020.4  By 

now, the virus has reached every state in the country, with 565 confirmed cases in 

Oklahoma and 23 deaths at the time of this filing.5  Federal and state officials and 

medical professionals expect a surge of infections that will test the limits of a health care 

system already facing a shortage of personal protective equipment (“PPE”)6 for 

healthcare providers, particularly N95 respirator masks.7  

The Governor responded to the evolving pandemic by issuing several amendments 

to the initial executive order over the following days.8  On March 24, 2020, Governor Stitt 

amended the original executive order for the fourth time.  Among other things, this 

                                              
3 Available at https://bit.ly/39AnZOh.  
4 Proclamation on Declaring a National Emergency Concerning the Novel Coronavirus 
Disease (COVID-19) Outbreak (Mar. 13, 2020), https://bit.ly/33UHSON. 
5 Ctrs. for Disease Control & Prevention, Cases in U.S. (last updated Mar. 31, 2020), 
https://bit.ly/39w3XEg; Okla. State Dep’t of  Health, Current Situation (last updated 
Mar. 31, 2020), (https://bit.ly/3dLtpJB)   
6 Ctrs. for Disease Control & Prevention, Interim Guidance for Healthcare Facilities: 
Preparing for Community Transmission of COVID-19 in the United States (last updated 
Feb. 29, 2020), https://bit.ly/3bxMdty. 
7 Andrew Jacobs, Matt Richtel & Mike Baker, ‘At War With No Ammo’: Doctors Say 
Shortage of Protective Gear Is Dire, N.Y. Times, Mar. 19, 2020, 
https://nyti.ms/39AjROg. 
8 Amended Executive Order 2020-07, available at https://bit.ly/39vFKOD; Second 
Amended Executive Order 2020-07, available at https://bit.ly/2QTDrhB; Third Amended 
Executive Order 2020-07, available at https://bit.ly/2UO7pEV; Fifth Amended Executive 
Order 2020-07, available at https://bit.ly/2WSmHva. 
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amended executive order (the “Executive Order”) sets out a number of directives designed 

to decrease transmission of the virus and to increase the number of medical providers in 

Oklahoma.  E.g. Executive Order ¶¶ 6-7, 13, 17-21.  Section 18 of the Executive Order 

further states: “Oklahomans and medical providers in Oklahoma shall postpone all 

elective surgeries, minor medical procedures, and non-emergency dental procedures until 

April 7, 2020.”  Executive Order ¶ 18.9   

At a press conference that same day, Governor Stitt clarified that Section 18 of the 

Executive Order was added to preserve and replenish the state’s supply of PPE.10  When 

asked if this provision applied to abortion, the Governor responded that he and his team 

“have not gotten into the details yet.”11  On its face, however, the Executive Order did not 

prevent Oklahomans from obtaining time-sensitive and essential abortion care and it 

plainly did not apply to abortions effected solely through medication, which are neither 

“elective surgeries” nor “minor medical procedures.” 12 

Three days later, on March 27, 2020, Governor Stitt issued a press release (the 

“March 27 Statement”) that purported to clarify the Executive Order, with the stated 

                                              
9 The Executive Order states that it is issued pursuant to the Oklahoma Emergency 
Management Act (“OEM”) of 2003.  Under Section 683.8 of the OEM, the Governor has 
the authority to “[m]ake, amend, and rescind the necessary orders and rules to carry out 
the provisions of the [OEM] within the limits of authority conferred upon the Governor 
herein, with due consideration of the emergency management plans of the federal 
government.” 63 O.S. § 683.8; Fourth Amended Executive Order 2020-07 at 1.  
10 Available at https://bit.ly/39AjlzO 
11 Id.  
12 The Executive Order also mandated the closure of certain non-essential businesses.  
But the Governor subsequently published a memorandum clarifying that healthcare 
providers are “critical infrastructure” exempt from this mandate.  Office of the Gov. J. 
Kevin Stitt, Executive Memorandum 2020-01 (Mar. 24, 2020), https://bit.ly/3bzzSVV. 
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purpose of preserving hospital beds and PPEs.  Among other provisions, the release 

declared that the Executive Order requires suspension of “any type of abortion services as 

defined in 63 O.S. § 1-730(A)(1) which are not a medical emergency as defined in 63 O.S. 

§ 1-738.1A or otherwise necessary to prevent serious health risks to the unborn child’s 

mother are included in that Executive Order.” 13  The cited statutory definition of “abortion 

services” subsumes all abortions, regardless of method.14 

The March 27 Statement further stated abortions are permitted in Oklahoma only in 

the rare situation of a “medical emergency” under Oklahoma law or “otherwise necessary 

to prevent serious health risks to the unborn child’s mother.”  Oklahoma’s statutory 

definition of “medical emergency” in the case of abortion is exceedingly narrow, covering 

only abortions needed to avert the patient’s “death or to avert substantial and irreversible 

impairment of a major bodily function arising from continued pregnancy.”  63 O.S. § 1-

738.1A.  The exception for abortions “necessary to prevent serious health risks” has no 

statutory definition, but nothing in the March 27 Statement suggests that this language 

was intended to alter or expand upon the definition of “medical emergency.”  Nor does 

the March 27 Statement grant any safe harbor if the State later disagrees with a 

physician’s good faith medical determination that the exception applied. 

The Executive Order remains in effect until April 7, 2020, at the earliest, or until 

Governor Stitt rescinds or modifies it.  Executive Order ¶ 18.  The state of emergency 

                                              
13 Press Release (March 27, 2020) (emphasis added), available at https://bit.ly/2JssTlM. 
14 63 O.S. § 1.730(A)(1) defines “Abortion” to mean “the use or prescription of any 
instrument, medicine, drug, or any other substance or device intentionally to terminate 
the pregnancy of a female known to be pregnant,” with certain limited exceptions. 
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initially declared by the Governor is longer, and does not end until April 14, 2020.15  Even 

that date is unrealistic.  The rate of infection is skyrocketing, not diminishing, suggesting 

that the pandemic will continue well beyond April 7, 2020.16  The federal government 

yesterday extended its COVID-19 countermeasures until at least April 30, 2020,17 and 

government officials and medical professionals expect the pandemic to last for a year or 

eighteen months.18  And Governor Stitt has escalated, not de-escalated, measures as the 

pandemic continues to worsen, evidenced by his issuance of five iterations of the 

Executive Order between March 15, 2020 and March 27, 2020.   

Plaintiffs cannot risk disregarding the abortion ban to serve their patients.  The 

Oklahoma Attorney General, Mike Hunter, stated that violation of the Executive Order is a 

misdemeanor.19  This statement suggests that the State considers the Executive Order to be 

an order of the Oklahoma Department of Emergency Management (OEM), for which the 

penalty for a willful violation is a misdemeanor punishable by imprisonment for up to six 

months, fines up to $3,000, or both.  Each day of violation is a separate offense.20   

                                              
15 Executive Order 2020-07, available at https://bit.ly/39AnZOh. 
16 See Okla. Dept. of Health, COVID-19 Resources: Current Situation 
https://bit.ly/3dLtpJB (Mar. 28, 2020); Casteel, Chris, Coronavirus in Oklahoma; As 
Hospitals Tend to Hundreds of Patients, State Officials Plan for More, The Oklahoma 
(Mar. 28, 2020), https://bit.ly/3at4Qig . 
17 Remarks by President Trump (March 30, 2020), available at https://bit.ly/3ayL98X. 
18 Denise Grady, Not His First Epidemic: Dr. Anthony Fauci Sticks to the Facts, N.Y. 
Times, Mar. 8, 2020, https://nyti.ms/33XC72T. 
19 See e.g. Washington, Destiny, AG Hunter Says Violation of Gov. Stitt’s Executive 
Order Can Result in a Misdemeanor, (March 27, 2020), https://bit.ly/3dA5PPP. 
20 63 O.S. § 683.23.  Though the Attorney General has not explained the basis for the 
claim of authority to prosecute violations of the Executive Order, the State presumably 
deems Executive Orders to be orders of the OEM because the Governor has “general 
direction” of the OEM.  63 O.S. § 683.8.   
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B. Abortion in Oklahoma 

 Legal abortion is an extremely safe and common form of healthcare.21  Declaration 

of Gillian Schivone (“Schivone Decl.,” attached as Exhibit 4) ¶ 12.  Abortions rarely 

result in serious complications and do so at rates of no more than a fraction of a percent.  

Id. ¶ 19; see also id. ¶ 20 (“Abortion-related emergency room visits constitute just 0.01% 

of all emergency room visits in the United States.”).   

Abortion is significantly safer than carrying a pregnancy to term.  Schivone Decl. 

¶ 21.  In fact, based on national averages, the risk of death for those carrying pregnancies 

to term is approximately 14 times higher than for those obtaining abortions.  Id.  In 

Oklahoma, the maternal mortality rate from 2003-2007 was 27.0 maternal deaths per 

100,000 live births, which is higher than the national average.  Id.   

Those risks are exacerbated by the current pandemic because, as health authorities 

have warned, “pregnant women are known to be at greater risk of severe morbidity and 

mortality from other respiratory infections such as influenza and SARS-CoV.  As such, 

pregnant women should be considered an at-risk population for COVID-19.”  Schivone 

Decl. ¶ 23. 

 There are two main methods of abortion, medication abortion and procedural 

abortion, both of which are effective in terminating a pregnancy.  Schivone Decl. ¶ 13.  

Medication abortion involves a combination of two pills taken orally: mifepristone and 

                                              
21 Nat’l Acads. of Sci., Eng’g & Med., The Safety & Quality of Abortion Care in the 
United States, 77 (The National Academies Press 2018) (“The clinical evidence makes 
clear that legal abortions in the United States—whether by medication, aspiration, D&E, 
or induction—are safe and effective.”). 
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misoprostol.  Id. ¶ 14. The patient takes the mifepristone in the health center and then, 

typically twenty-four to forty-eight hours later, takes the misoprostol at a location of their 

choosing, most often at their home, after which they expel the contents of the pregnancy 

similar to a miscarriage.  Id.  Plaintiffs Trust Women and Dr. Burns offer medication 

abortion up to ten weeks as measured from the first day of a pregnant person’s last 

menstrual period (“LMP”), and Planned Parenthood does so up to eleven weeks LMP.  

See Declaration of Dr. Larry Burns (“Burns Decl.,” attached as Exhibit 5) ¶ 11; 

Declaration of Julie Burkhart (“Burkhart Decl.,” attached as Exhibit 6) ¶ 2; Schivone 

Decl. ¶ 3; Declaration of Brandon Hill (“Hill Decl.,” attached as Exhibit 7) ¶ 8.  

 Despite sometimes being referred to as “surgical abortion,” procedural abortion is 

not what is commonly understood to be “surgery”; it involves no incision or general 

anesthesia.  Schivone Decl. ¶ 15; Burns Decl. ¶ 10.  Most often in a procedural abortion, 

the clinician uses gentle suction from a narrow, flexible tube to empty the contents of the 

patient’s uterus.  Before inserting the tube through the patient’s cervix and into the uterus, 

the clinician may dilate the cervix using medication and/or small, expandable rods.  

Schivone Decl. ¶ 16.  After fourteen to fifteen weeks LMP, clinicians generally must use 

instruments to complete the procedure, a technique called dilation and evacuation 

(“D&E”).  Schivone Decl. ¶ 17.  Further in the second trimester, the clinician may begin 

cervical dilation the day before the procedure, which will require two days of clinical 

care instead of one.  Schivone Decl. ¶¶ 18, 32.  
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Plaintiffs Trust Women and Planned Parenthood provide procedural abortion in 

both the first and second trimester, and Dr. Burns provides procedural abortion only in the 

first trimester.  Schivone Decl. ¶ 3; Burns Decl. ¶ 11; Burkhart Decl. ¶ 2; Hill Decl. ¶ 8. 

Both medication abortion and procedural abortion are safe and effective methods 

of terminating a pregnancy.  For some patients, however, one method is medically 

indicated over the other. Schivone Decl. ¶ 31.  For example, a procedural abortion may 

be contraindicated for a patient due to a medical condition.  Moreover, some patients, 

especially those who are survivors of sexual abuse, may prefer medication abortion 

because it does not involve inserting anything into the vagina.  Id.  

The window during which a patient can obtain an abortion in Oklahoma is limited. 

Pregnancy is generally forty weeks in duration, but Oklahoma presumes a fetus is 

viable—and thus prohibits abortion, except in narrow circumstances—at 22 weeks 

LMP.22   

Patients generally seek an abortion as soon as they are able, but many face 

logistical obstacles that can significantly delay access to abortion care, including the need 

to schedule appointments, to gather the resources to pay for the abortion and related 

costs, to arrange for transportation to the clinic, as well as to manage conflicting 

occupational and family schedules.  See Burns Decl. ¶ 29; Burkhart Decl. ¶ 9.  The 

                                              
22 63 O.S. § 1-745.5 prohibits abortion when “the probable postfertilization age of the 
woman’s unborn child is twenty (20) or more weeks.”  “‘Postfertilization age’ means the 
age of the unborn child as calculated from the fertilization of the human ovum;” id. § 1-
745.2, which occurs approximately two weeks after the first day of a patient’s last 
menstrual period.  Thus, twenty weeks post-fertilization is 22 weeks LMP. 
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COVID-19 public health emergency further exacerbates these burdens on patients.  It has 

limited public transit, caused massive layoffs and other work disruptions, shuttered 

schools and childcare facilities, and otherwise limited patients’ options for transportation 

and childcare support.  See Burns Decl. ¶ 30; Burkhart Decl. ¶ 37.  Indeed, during the 

week ending on March 21, 2020, the number of unemployment claims in Oklahoma rose 

to 17,720 initial claims—an increase of 15,884 from the number of claims filed the 

previous week, and far greater than the number of claims made during any week in the 

2008-09 recession.23 

Abortion access in Oklahoma is made even harder by state-imposed restrictions on 

abortion, which are some of the harshest in the country.  For example, Oklahomans 

cannot obtain abortion care at public hospitals except in cases of rape, incest, or a life-

threatening situation.  See 63 O.S. § 1-741.1(A).  Outpatient abortion facilities are scarce 

because they are subject to onerous regulations and licensing requirements that do not 

apply to other healthcare providers.  See O.A.C. §§ 310:600.  Patients seeking abortion 

care are subject to a mandatory 72-hour waiting period.  63 O.S. § 1-738.2(B).  And 

telemedicine, which is used safely in other states to provide medication abortions, cannot 

lawfully be used in Oklahoma to provide abortion care.  See 63 O.S. § 1-729.1. 

Of course, the only alternative to an abortion is continuing to carry the pregnancy.  

And at this time, very little is known about COVID-19, particularly as it relates to its 

                                              
23 FOX25, Record number of Oklahomans apply for unemployment benefits during 
COVID-19 crisis (Mar. 26, 2020), https://bit.ly/39reTTB; The New York Times, The 
Staggering Rise in Jobless Claims This Week  (Mar. 19, 2020), https://nyti.ms/2JtRWVe. 
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effects on pregnant women and infants.  Health authorities nevertheless have determined 

that pregnancy is a significant risk factor in the event of COVID-19 infection.  Schivone 

Decl. ¶ 23.  The Centers for Disease Control (“CDC”) has cautioned that “[p]regnancy 

loss, including miscarriage and stillbirth, has been observed in cases of infection with 

other related coronaviruses” and “[h]igh fevers during the first trimester of pregnancy can 

increase the risk of birth defects.”  Id.  Concerns have also been raised that COVID-19 

may be transmitted to the fetus during pregnancy.  Id.  

C. Plaintiffs’ Response to COVID-19 

Plaintiffs are committed to ensuring their patients have access to essential and 

time-sensitive abortion care during the COVID-19 pandemic.  As ACOG and other 

leading medical professional organizations have observed, specifically in relation to the 

COVID-19 pandemic, abortion “is an essential component of comprehensive health care” 

and “a time-sensitive service for which a delay of several weeks, or in some cases days, 

may increase the risks [to patients] or potentially make it completely inaccessible.  The 

consequences of being unable to obtain an abortion profoundly impact a person’s life, 

health, and well-being.”24   

Plaintiffs also recognize that they, like other health providers, have an important 

role to play in minimizing spread of the virus and preserving medical supplies.  Even 

before the Executive Order, Plaintiffs began screening patients for COVID-19 symptoms 

and taking patients’ temperatures prior to entry into the clinics.  Patients with any 

                                              
24 ACOG et al., Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar. 
18, 2020), https://bit.ly/33ULFeI. 
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symptoms were told to reschedule their appointments when they were well.  Burns Decl. 

¶ 14; Burkhart Decl. ¶¶ 24, 26; Hill Decl. ¶¶ 13-14.  Only asymptomatic patients were 

allowed into Plaintiffs’ clinics, and once inside, patients were required to maintain 

appropriate distance between each other and the staff.  Burns Decl. ¶ 15; Burkhart Decl. 

¶¶ 26, 27; Hill Decl. ¶ 14.  Cleaning and sanitizing of surfaces were increased.  Burns 

Decl. ¶ 16; Burkhart Decl. ¶ 28; Hill Decl. ¶ 13.  

 So that patients and staff could adhere to “social distancing” guidelines, the 

volume of clinic visitors was also decreased.  Other than minors (who could bring a 

parent), patients were no longer allowed to bring anyone else to their appointment.  Burns 

Decl. ¶ 15; Burkhart Decl.¶ 24; Hill Decl. ¶ 13.  Plaintiffs also cut back on other 

healthcare services, or moved services to telemedicine, to leave more room in the clinics 

for patients seeking abortion care.  Burkhart Decl. ¶ 25; Hill Decl. ¶ 13.  

Even with these protective measures, abortion care does not burden hospitals or 

consume substantial amounts of medical supplies, including personal protective 

equipment (PPE).  None of the Plaintiffs performs abortions at a hospital, and their 

patients rarely experience complications that require hospital transfer.  See Burkhart 

Decl. ¶ 31 (“Trust Women Oklahoma City solely provides outpatient care, so we do not 

have hospital beds.  We almost never send patients to the hospital.”); Burns Decl. ¶ 20 

(“In my 46 years as an abortion provider, I have transferred only one patient from the 

clinic to a hospital, and I did so only in an abundance of caution.”); Hill Decl. ¶ 11 

(Planned Parenthood “has never had occasion to transfer a patient from the health center 

to a hospital.”); see also Schivone Decl. ¶ 20.  Thus, one of the purported justifications 
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offered up for Oklahoma’s abortion ban—preservation of hospital beds—is not remotely 

served by eliminating outpatient abortion services. 

With respect to PPE, Oklahoma does not currently face a shortage.  As Governor 

Stitt tweeted yesterday: “We are up to an 11-day supply of PPE on hand and we’re 

expecting more big orders to come in this week!”25  In any event, continued abortion 

services cannot have a material effect on this stockpile, because neither medication 

abortions nor procedural abortions requires the extensive use of PPE.  Schivone Decl. ¶ 

35; Hill Decl. ¶ 9.  When providing medication abortion, clinicians typically use only one 

pair of non-sterile gloves to perform the ultrasound and no other PPE.  Burns Decl. ¶ 23; 

Burkhart Decl. ¶ 33; see Hill Decl. ¶ 9 (Planned Parenthood “does not use any PPE when 

providing patients … a medication abortion.”).  Procedural abortions are typically 

performed using only minimal PPE such as gloves, shoe covers, protective eyewear or a 

face shield, and sometimes a surgical mask and a gown.  Burns Decl. ¶ 23; Burkhart 

Decl. ¶ 34; Hill Decl. ¶ 10.   

Once the COVID-19 pandemic escalated, staff at some of Plaintiffs’ clinics started 

wearing masks to minimize the risk of viral transmission.  Burns Decl. ¶ 23; Burkhart 

Decl. ¶ 35.  But N95 respirator masks (a face covering designed to block at least 95% of 

very small test particles that is different from a basic surgical mask), which have been in 

short supply during the pandemic, were not used at all at Dr. Burns’ clinic or Planned 

Parenthood.  Burns Decl. ¶ 24; Hill Decl. ¶ 9. And Trust Women has only a residual 

                                              
25 Governor J. Kevin Stitt (@GovStitt), Twitter (Mar. 30, 2020, 2:00 PM), 
https://bit.ly/2Uwn5hh. 
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supply of approximately fifty N95 respirator masks, which it was using sparingly. 

Burkhart Decl. ¶ 35.  Thus, Plaintiffs are still using exceedingly small amounts of PPE 

relative to the PPE that a hospital or even an outpatient ambulatory surgical center might 

use.  Schivone Decl. ¶ 35; Burkhart Decl. ¶ 36.   

D. Oklahoma’s Ban on Abortion Access and the Resulting Impact 

 On March 27, 2020, Governor Stitt issued the March 27 Statement purporting to 

“clarif[y] that any type of abortion services as defined in 63 O.S. § 1-730(A)(1) which are 

not a medical emergency as defined in 63 O.S. § 1-738.1 or otherwise necessary to 

prevent serious health risks to the unborn child’s mother are included in that Executive 

Order.”  In so doing, Governor Stitt has declared that all abortion procedures are 

considered “elective surgeries and minor medical procedures” that cannot be performed 

except in rare circumstances.  See supra p. 6.  Thus, the Executive Order, as revised by 

the March 27 Statement, bans almost all abortions in Oklahoma through at least April 7, 

2020, and likely for the duration of the COVID-19 public health emergency.   

Given the potential misdemeanor and other penalties for violating the Executive 

Order, Plaintiffs, their physicians, and staff have been forced to cancel scheduled 

appointments and to stop providing all abortion care.  Burns Decl. ¶ 7; Burkhart Decl. 

¶ 14; Hill Decl. ¶ 15.  The Order thus operates as a previability ban that deprives 

Plaintiffs’ patients of the freedom to make a very personal and constitutionally protected 

decision in consultation with their families and doctors. 

Without access to Plaintiffs’ services, patients’ abortion care will be delayed, and 

some will be likely denied altogether.  Delays in accessing abortion care impose 
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unnecessary health risks to patients because, though abortion is very safe throughout 

pregnancy, health risks increase as pregnancy progresses.  Schivone ¶¶ 21, 24, 28; Burns 

Decl. ¶ 31; Burkhart Decl. ¶ 18.  Delays require patients to endure the physical and 

psychological burdens of pregnancy despite their decision to terminate their pregnancies.  

Schivone ¶¶ 24, 28; Burkhart Decl. ¶ 18. And delays increase the costs of abortion care.  

Burkhart Decl. ¶ 21.   

Moreover, there are certain points in pregnancy at which abortion may become 

more complex or fewer medical options may be available.  Patients delayed beyond 11 

weeks LMP will be unable to access medication abortion in Oklahoma.  Patients delayed 

beyond 22 weeks LMP will be unable to access any form of abortion in Oklahoma.  

Burkhart Decl. ¶ 22.  As a result, these patients will be deprived of their fundamental 

constitutional right to determine when and whether to have a child, and will incur greater 

health and other risks, as will their families.  Burns Decl. ¶¶ 31-33; Burkhart Decl. ¶ 22.  

Finally, by targeting abortion, the Executive Order is likely to increase the need for other 

pregnancy-related healthcare and attendant medical facilities, personnel, and PPE.  

Schivone Decl. ¶ 37.  Pre-natal care must continue even during the pandemic; the 

American Medical Association, American Nurses Association, and American Hospital 

Association have advised that even “as we reach the critical stages of our national 

response to COVID-19,” patients “with urgent medical needs, including pregnant 

women, should seek care as needed.”26  Id. ¶ 25.   

                                              
26 AMA, Am. Hosp. Ass’n & Am. Nursing Ass’n, AMA, AHA, ANA: #StayHome to 
confront COVID-19 (Mar. 24, 2020), https://bit.ly/3bDR7FC. 
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 While some patients will be forced to carry pregnancies to term, others will resort 

to seeking abortion services in neighboring states where abortion is accessible.  Schivone 

Decl. ¶ 34; Burns Decl. ¶ 34; Burkhart Decl. ¶¶ 37-38.  This will put more people on the 

road, which risks spreading COVID-19 further, within and outside the state, and does 

nothing but shift the alleged burden on healthcare systems to a new territory.  Burns Decl. 

¶ 35; Burkhart Decl. ¶ 37.  In the long run, Oklahoma’s ban on abortion does nothing to 

ease any strain on medical resources Oklahoma or the country are facing due to the 

COVID-19 pandemic.   

ARGUMENT 

 Plaintiffs seek a temporary restraining order, and thereafter, a preliminary 

injunction, to prevent the Executive Order from inflicting harm on Plaintiffs’ patients 

who are unable to access abortion in Oklahoma under the Executive Order as interpreted 

by the Governor’s press release.  In ruling on such a motion, the Court considers four 

factors, all of which weigh heavily in Plaintiffs’ favor.  A movant must establish (1) a 

substantial likelihood of success on the merits; (2) irreparable injury to the movant if the 

injunction is denied; (3) the threatened injury to the movant outweighs the injury to the 

party opposing the injunction; and (4) the injunction would not be adverse to the public 

interest.  See, e.g., Isbell v. City of Oklahoma City, No. CIV-11-1423, 2011 WL 6152852, 

at *2 (W.D. Okla. 2011); Awad v. Ziriax, 670 F.3d 1111, 1125 (10th Cir. 2012); Reprod. 

Servs. v. Keating, 35 F. Supp. 2d 1332, 1334 (N.D. Okla. 1998). 

 As three federal district courts have held with respect to efforts to apply COVID-

19 executive orders to abortion services in Texas, Ohio and Alabama, abortion providers 
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such as Plaintiffs are entitled to temporary relief.  The Executive Order and March 27 

Statement operate to ban virtually all abortions, in violation of decades of binding 

Supreme Court precedent holding that a state may not ban abortion before viability, and 

to the extent they do not outright ban abortions in Oklahoma, they place an undue burden 

upon it.  Moreover, injunctive relief will prevent severe and irreparable harm to 

Plaintiffs’ patients; is consistent with the balance of hardships; and serves the public 

interest.  Accordingly, this Court should grant a temporary restraining order and 

injunctive relief.  

A. Plaintiffs Are Likely to Succeed on the Merits of Their Substantive Due 
Process Claim, as Three District Courts Have Concluded in Similar 
Circumstances.  

Plaintiffs are certain to succeed on the merits of their claim that the Executive 

Order and March 27 Statement violate Plaintiffs’ patients’ liberty rights under the 

Fourteenth Amendment.  Indeed, three district courts rapidly reached that conclusion 

with respect to abortion services in Texas, Ohio and Alabama.  See Abbott at 6; Preterm-

Cleveland at 6; Robinson at 6.  

1.   A COVID-19 ban on previability abortions contravenes decades 
of U.S. Supreme Court and other precedent. 

For five decades, the United States Supreme Court has recognized that patients 

have a constitutionally-protected right to a previability abortion.  In 1973, the Supreme 

Court struck down as unconstitutional a state criminal abortion statute proscribing all 

abortions except those performed to save the life of the pregnant person.  Roe v. Wade, 

410 U.S. 113, 166 (1973).  Specifically, the Court held that the Due Process Clause of the 

Fourteenth Amendment to the U.S. Constitution protects a patient’s right to choose 
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abortion, id. at 153-54, and prior to viability, a state has no interest sufficient to justify a 

ban on abortion, id. at 163-65.  Rather, a state may proscribe abortion only after viability, 

and even then it must allow abortion where necessary to preserve the life or health of the 

patient.  Id. at 163-64. 

The Supreme Court has consistently adhered to this core holding.  More than 25 

years ago, in Planned Parenthood of Southeastern Pennsylvania v. Casey, the Court 

reaffirmed Roe’s “central principle” that “[b]efore viability, the State’s interests are not 

strong enough to support a prohibition of abortion.”  505 U.S. 833, 846, 871 (1992); see 

also id. at 871 (asserting that any state interest is “insufficient to justify a ban on abortions 

prior to viability even when it is subject to certain exceptions”).  Casey further held that 

state abortion regulations that impose an “undue burden” on a patient’s right to abortion 

are unconstitutional but emphasized: 

Our adoption of the undue burden analysis does not disturb the central 
holding of Roe v. Wade, and we reaffirm that holding.  Regardless of 
whether exceptions are made for particular circumstances, a State may not 
prohibit any woman from making the ultimate decision to terminate her 
pregnancy before viability. 

Id. at 879; see also id. at 846 (“Roe’s essential holding . . . is a recognition of the right of 

the woman to choose to have an abortion before viability”).  Roe’s central principle has 

been repeatedly reaffirmed by the Court, including as recently as 2016.  Whole Woman’s 

Health v. Hellerstedt, 136 S. Ct. 2292, 2320 (2016) (viability is “the relevant point at 

which a State may begin limiting women’s access to abortion for reasons unrelated to 

maternal health”). 
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Unsurprisingly, the Tenth Circuit hews to this jurisprudence and adheres to the 

Supreme Court’s holding that states may not prohibit previability abortions.27  See Jane L. v. 

Bangerter, 102 F.3d 1112, 1117-18 (10th Cir. 1996) (a statute banning abortions after twenty 

weeks “impose[d] an unconstitutional undue burden on [a patient’s] right to choose under 

Casey”), cert denied, 520 U.S. 1274 (1997).  So do other circuit courts across the nation.28  

Thus, in 2019, when several states passed abortion bans, in each place where a ban 

restricted access to abortion, a federal court blocked that ban from taking effect.29   

                                              
27 District courts in this Circuit have long been in accord.  See Henrie v. Derryberry, 358 
F. Supp. 719, 724 (N.D. Okla. 1973) (holding unconstitutional Oklahoma statutes 
criminalizing providing or procuring abortions regardless of viability); Reprod. Servs. v. 
Keating, 35 F. Supp. 2d 1332, 1335-36 (N.D. Okla. 1998) (issuing preliminary injunction 
against statute requiring post-first trimester abortions to be performed in a hospital). 
28 See, e.g., Jackson Women’s Health Org. v. Dobbs, 951 F.3d 246, 248 (5th Cir. 2020) (per 
curiam) (“Jackson III”) (invalidating ban on abortions at six weeks); Jackson Women’s 
Health Org. v. Dobbs, 945 F.3d 265, 268-69 (5th Cir. 2019) (“Jackson II”) (invalidating ban 
on abortions starting at fifteen weeks); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 772-
73 (8th Cir. 2015) (invalidating ban on abortions after six weeks), cert denied, 136 S. Ct. 981 
(2016);  Edwards v. Beck, 786 F.3d 1113, 1117-19 (8th Cir. 2015) (invalidating ban on 
abortions after twelve weeks), cert denied, 136 S. Ct. 895 (2016);  Isaacson v. Home, 716 
F.3d 1213, 1217, 1231 (9th Cir. 2013) (invalidating ban on abortions starting at twenty 
weeks), cert denied, 134 S. Ct. 905 (2014); Sojourner T. v. Edwards, 974 F.2d 27, 29, 31 
(5th Cir. 1992) (invalidating ban on all abortions), cert. denied, 507 U.S. 972 (1993). 
29 See, e.g., Jackson Women’s Health Org. v. Dobbs, 379 F. Supp. 3d 549, 252 (S.D. Miss. 
2019), aff’d, 951 F.3d 246, 248 (5th Cir. 2020) (invalidating ban on abortions after six 
weeks); Robinson v. Marshall, 415 F. Supp. 3d 1053, 1059 (M.D. Ala. 2019) (invalidating 
ban on nearly all abortions); SisterSong Women of Color Reprod. Justice Collective v. 
Kemp, 410 F. Supp. 3d 1327, 1350 (N.D. Ga. 2019) (invalidating ban on abortions after 
six weeks); Reprod. Health Servs. of Planned Parenthood of St. Louis Region, Inc. v. 
Parson, 389 F. Supp. 3d 631, 640 (W.D. Mo. 2019), as modified, 408 F. Supp. 3d 1049, 
1053 (W.D. Mo. 2019) (invalidating ban on abortions after various weeks), appeal 
docketed, Nos. 19-2882, 19-3134 (8th Cir. Oct. 3, 2019);  Little Rock Family Planning 
Servs. v. Rutledge, 397 F. Supp. 3d 1213, 1324 (E.D. Ark. 2019) (invalidating ban on 
abortions after eighteen weeks), appeal docketed, No. 19-2690 (8th Cir. Aug. 9, 2019). 
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Acknowledging this wall of precedent, three federal district courts have issued 

temporary restraining orders barring the enforcement of executive orders issued in Texas, 

Ohio and Alabama to restrict abortion services during the COVID-19 pandemic.  Abbott 

at 8; Preterm-Cleveland at 8; Robinson at 11.  In the words of the Texas court:  

Regarding a woman’s right to a pre-fetal-viability abortion, the Supreme 
Court has spoken clearly.  There can be no outright ban on such a 
procedure. 

Abbott at 6; see also Robinson at 6 (“Because Alabama law imposes time limits on when 

women can obtain abortions, the [executive order] is likely to fully prevent some women 

from exercising their right to obtain an abortion”) (emphasis in original).  It is beyond 

dispute that the Executive Order, as expanded in the March 27 Statement, bans all 

abortions other than those performed in a medical emergency or to prevent serious health 

risks, in violation of decades of Supreme Court precedent.  As the Texas court found, the 

Supreme Court has never suggested that states might impose such a ban by invoking a 

“national emergency.”  Abbott at 6.  Notwithstanding the state of emergency resulting 

from the pandemic, the Governor and the State of Oklahoma have no legal authority to 

run roughshod over civil rights guaranteed by the United States Constitution. 

2.   The Executive Order constitutes an undue burden on a patient’s 
right to seek an abortion of a nonviable fetus. 

Because the Executive Order operates as an abortion ban, this Court need not look 

further; however, even if the Court were to apply the undue-burden test from Casey, 

Plaintiffs would certainly succeed on the merits.  “A finding of an undue burden is a 

shorthand for the conclusion that a state regulation has the purpose or effect of placing a 

substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” 

Casey, 505 U.S. at 877.  A restriction that, “while furthering [a] valid state interest, has 
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the effect of placing a substantial obstacle in the path of a woman’s choice cannot be 

considered a permissible means of serving its legitimate ends.”  Whole Woman’s Health, 

136 S. Ct. at 2309 (alteration in original) (quoting Casey, 505 U.S. at 877).  As the 

Supreme Court has held, “Casey requires courts to consider the burdens a law imposes 

on abortion access together with the benefits those laws confer.”  Id. at 2298.   

District courts in Ohio and Alabama have concluded that the enforcement of 

similar COVID-19 executive orders in those states against abortion providers would be an 

“undue burden” on patients seeking to exercise their constitutional rights.  Preterm-

Cleveland at 6 (“enforcement creates a substantial obstacle in the path of patients seeking 

pre-viability abortions”); Robinson at 6 (“for those women who, despite the mandatory 

postponement, are able to vindicate their right, the required delay may pose an undue 

burden that is not justified by the State’s purported rationales”).   

Here, in terms of the burdens, the Executive Order and March 27 Statement operate 

as a ban for almost all abortions, and in fact, clinics throughout Oklahoma were forced to 

close.  The abortion ban is in effect until at least April 7, 2020, and will likely remain in 

effect for months, which would push many abortion patients past the legal limit in 

Oklahoma.  Burns Decl. ¶ 33; Schivone Decl. ¶ 33.  Moreover, even if some patients 

affected by the order are still eligible to obtain a legal abortion when the order is later 

lifted, they will still suffer increased risks to their health by the delay in access to abortion 

care.  See, e.g., Schivone Decl. ¶ 28; Burns Decl. ¶¶ 31-32; Burkhart Decl. ¶¶ 18-20.  

Thus, the Executive Order overwhelmingly harms individuals seeking an abortion. 

These harms vastly outweigh any hypothesized benefits from the abortion ban.  In 

the March 27 Statement, the Governor asserted the interest of preserving resources 
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including hospital beds and PPE.  Plaintiffs share that interest, but a blanket abortion ban 

does not serve it.  In fact, as so interpreted, the abortion ban is more likely to aggravate than 

alleviate the public health crisis arising by increasing the number of hospital beds and PPE 

required to treat pregnant women, who face an increased risk of morbidity from COVID-19.  

Schivone Decl. ¶ 33; Burns Decl. ¶¶ 29, 34; Burkhart Decl. ¶ 37.   

Legal abortion is safe and complications associated with abortion—including those 

requiring hospital care—are exceedingly rare.  Whole Woman’s Health, 136 S. Ct. at 2311-

2312, 2315; Schivone Decl. ¶¶ 19-20.  Nearly all abortions in Oklahoma are provided in 

outpatient facilities, not hospitals.  See Burns Decl. ¶ 18; Burkhart Decl. ¶ 31; Hill Decl. 

¶ 8.  Thus, Plaintiffs’ continued provision of abortion care would not affect, much less 

deplete, hospital capacity. 

Plaintiffs had also taken steps to preserve PPE, including by, for example, limiting 

the number of persons coming into their facilities and postponing or moving to 

telemedicine other in-person visits that may require PPE.  Burkhart Decl. ¶ 25; Hill Decl. 

¶ 13. Moreover, abortion care requires minimal PPE, Schivone Decl. ¶ 35, and with respect 

to N95 respirator masks—the PPE in shortest supply during the COVID-19 pandemic—

Plaintiffs either do not use them or only do so sparingly.30  Burns Decl. ¶¶ 23-24; Burkhart 

Decl. ¶¶ 32-35; Hill Decl. ¶¶ 9-10.  As such, banning abortions does little to nothing to 

“ensure that our health care professionals, first responders and medical facilities have all 

the resources they need to combat COVID-19.”  March 27 Statement.   

                                              
30 See, e.g., Cassandra Sweetman, Federal PPE Supplies for Oklahoma Come in Short and 
Expired, Oklahoma News 4 (Mar. 27, 2020), https://bit.ly/2UttvOh; Jennifer Pierce, 
Oklahoma Police Departments Face Critical Shortage of Protective Gear, Request 
Donations, News 9 (Mar. 25, 2020), https://bit.ly/33UQ7u2. 
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Indeed, delaying patients in accessing abortion ultimately requires increased use of 

PPE.  Even if the abortion ban ultimately concludes on April 7, 2020, this delay will likely 

push some patients beyond the time for which they would be legally eligible for medication 

abortion (PPE is not needed to hand a patient pills), instead requiring a procedural abortion, 

which necessarily require more PPE than a medication abortion.  Schivone Decl. ¶ 31; 

Burns Decl. ¶ 31; Burkhart Decl. ¶ 19.  And for some patients, the delay will push them 

into two-day D&E procedures.  Schivone Decl. ¶ 32; Burkhart Decl. ¶ 20. 

Patients who are prevented from obtaining abortions at all and thus who must seek 

prenatal care—or those who must seek prenatal care during the months they must wait for 

the Executive Order to expire—will also have to endure at least one (though often multiple) 

trips to heath care facilities to meet with health care providers and obtain services that 

involve the use of PPE.  See Schivone Decl. ¶ 37.  Ultimately, then, pregnant patients will 

require care from health care providers using PPE, whether the pregnancy is terminated or 

not.  Moreover, the public health crisis caused by the COVID-19 pandemic involves not 

only a shortage of PPE, but also a shortage of hospital beds.  Hospital beds are not utilized 

in providing outpatient abortion, unlike labor and delivery for patients forced to remain 

pregnant.  Id.  

Far from necessary to address the COVID-19 crisis, Oklahoma’s abortion ban 

could well exacerbate the COVID-19 crisis, including by forcing patients to travel to 

other states to access abortion care, and potentially using public transportation, even 

though public health experts and the Executive Order itself have advised many members 
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of the public to minimize activities outside the home.31  Schivone Decl. ¶ 34; Burns Decl. 

¶ 35; Burkhart Decl. ¶¶ 37-38.     

The Executive Order, as applied to abortion through the March 27 Statement, will 

not meaningfully advance the State’s interests and, if anything, will undermine its stated 

objectives.  Moreover, even assuming arguendo that banning abortions conferred some 

minimal benefit to the State in terms of conserving medical supplies, the burdens inflicted 

on patients delayed or prevented from obtaining a wanted abortion will be immense. 

Plaintiffs therefore have established that they are likely to succeed on the merits of their 

claim that the Executive Order violates the substantive due process rights of their 

patients. 
 

B. Plaintiffs Will Suffer Irreparable Harm if the Ban is Enforced. 

Plaintiffs’ patients will suffer serious and irreparable harm in the absence of a 

temporary restraining order and preliminary injunction.  The Executive Order, as revised 

by the March 27 Statement, prevents Oklahomans from exercising their fundamental 

constitutional right to terminate a pregnancy.  A plaintiff suffers irreparable injury when a 

monetary remedy after a full trial would be inadequate or hard to determine.  Awad, 670 

F.3d at 1131.  Further, it is well established that, where a plaintiff establishes a 

constitutional violation, no further showing of irreparable injury is necessary.  See Elrod 

v. Burns, 427 U.S. 347, 373 (1976) (“The loss of [constitutional] freedoms . . . 

unquestionably constitutes irreparable injury.”);  Free the Nipple-Fort Collins v. City of 

Fort Collins, Col., 916 F.3d 792, 805 (10th Cir. 2019) (“Most courts consider the 

                                              
31 Executive Order ¶ 17. 
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infringement of a constitutional right enough and require no further showing of 

irreparable injury.”);  Herbert, 828 F.3d at 1263 (“When an alleged constitutional right is 

involved, most courts hold that no further showing of irreparable injury is necessary.”). 

The district courts in Texas, Ohio and Alabama readily concluded that 

enforcement of COVID-19 executive orders against abortion providers would result in 

irreparable injury.  Abbott at 7 (“Plaintiffs’ patients will suffer serious and irreparable 

harm in the absence of a temporary restraining order.”); Preterm-Cleveland at 7 

(“enforcement would, per se, inflict irreparable harm”); Robinson at 7-8 (“Plaintiffs’ 

patients will be delayed in, and in some cases permanently prevented from, exercising 

their right to privacy—a denial which constitutes ‘irreparable injury.’”).  This Court 

should reach the same conclusion here.   

 Without injunctive relief, Plaintiffs will be forced to continue turning away 

patients, resulting in immediate and irreparable harm for which no adequate remedy at 

law exists.  Forcing patients to forgo abortion care and remain pregnant against their will 

inflicts serious physical, emotional, psychological and financial consequences that alone 

constitute irreparable harm.  See, e.g., Elrod, 427 U.S. at 373-74; Planned Parenthood of 

Ariz., Inc. v. Humble, 753 F.3d 905, 915-17 (9th Cir. 2014); Planned Parenthood of Wis., 

Inc. v. Van Hollen, 738 F.3d 786, 796 (7th Cir. 2013); see also Schivone Decl. ¶¶ 28-33.  

Patients who are unable to access abortion at all will be forced to carry pregnancies to 

term, imposing far greater strains on an already-taxed healthcare system.  Schivone Decl. 

¶ 37.  All patients’ fundamental constitutional right to abortion access prior to viability 

will have been violated.  The abortion ban is also in effect until at least April 7, 2020, and 
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will likely remain in effect for months, which would push many abortion patients past the 

legal limit for an abortion in Oklahoma creating irreparable harm for many patients, as 

this “disruption or denial of . . . patients’ health care cannot be undone after a trial on the 

merits.”  Abbott at 7 (quoting Planned Parenthood of Kan. & Mid-Mo. v. Andersen, 882 

F.3d 1205, 1236 (10th Cir. 2018)). 

C. The Balance of Harms and Public Interest Support Injunctive Relief. 

 Plaintiffs’ requested relief will “preserve the status quo,” tipping the balance of 

equities toward Plaintiffs and serving the public interest.  Isbell v. City of Oklahoma City, 

No. CIV-11-1423, 2011 WL 6016906, at *2-3 (W.D. Okla. 2011); Planned Parenthood 

Ass’n of Utah v. Herbert, 828 F.3d 1245, 1266 (10th Cir. 2016).  As the Tenth Circuit has 

made clear, “it is always in the public interest to prevent the violation of a party’s 

constitutional rights.”  Awad v. Ziriax, 754 F. Supp. 2d 1298, 1308 (W.D. Okla. 

2010), aff’d, 670 F.3d 1111 (10th Cir. 2012); Planned Parenthood of Ark. & E. Okla. v. 

Cline, 910 F. Supp. 2d 1300, 1308 (W.D. Okla. 2012) (“The public has an interest in 

constitutional rights being upheld and in unconstitutional decisions by the government 

being remedied.”); BNSF Railway Co. v. City of Edmond, Okla., No. CIV-19-769-G, 

2019 WL 5608680, at *3 (W.D. Okla. 2019) (“Oklahoma does not have an interest in 

enforcing a law that is likely constitutionally infirm. Moreover, the public interest will 

perforce be served by enjoining the enforcement of the invalid provisions of state law.”) 

(quoting Chamber of Commerce of U.S. v. Edmondson, 594 F.3d 742, 771 (10th Cir. 

2010)).  In the words of the Texas federal court, “the grant of an injunction will not 
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disserve the public interest…when an injunction is designed to avoid constitutional 

deprivations.”  Abbott at 8 (internal quotations omitted). 

 Here, the benefits, if any, of a small potential reduction in the use of some PPE by 

abortion providers is significantly outweighed by the harm of eliminating abortion access 

in the midst of a pandemic, which increases the risks of not only continuing an unwanted 

pregnancy, but the risks of patients traveling to other states in search of time-sensitive 

medical care.  Preterm-Cleveland at 7 (“There is no demonstrated “beneficial amount of 

net saving of PPE…such that the net saving of PPE outweighs the harm of eliminating 

abortion.”); Robinson at 10 (“[T]he benefits of some potential increase in the availability 

of equipment (some of which may be ill-suited to the task of disease containment) do not 

outweigh the serious, and in some cases, permanent, harms imposed by the denial of an 

individual’s right.”).  

D. A Bond is Not Necessary in this Case. 

 This Court should waive the Federal Rule of Civil Procedure 65(c) bond 

requirement.  The Tenth Circuit has frequently recognized its discretion in the matter of 

requiring security, holding in many cases that no bond is necessary.  See e.g., Cont’l Oil 

Co. v. Frontier Ref. Co., 338 F.2d 780, 782 (10th Cir. 1964); RoDa Drilling Co. v. Siegal, 

552 F.3d 1203, 1215 (10th Cir. 2009) (finding that “[t]he cases upon which Palace relies 

only underscore the latitude given to courts in making bond decisions); SizeWise Rentals, 

Inc. v. Mediq/PRN Life Support Servs., Inc., No. 00–3051, 2000 WL 797338, at *7 (10th 

Cir. 2000); Sierra Club v. Hodel, 848 F.2d 1068, 1097 (10th Cir. 1988), overruled on 

other grounds by Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970, 973 
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(10th Cir. 1992) (affirming the district court’s decision not to award damages under Rule 

65(c) where “plaintiffs raised legitimate environmental concerns having a high public 

interest and litigated in good faith”).  This Court should use its discretion to waive the 

bond requirement here, where the relief sought will result in no monetary loss to 

Defendants, as was done by the three district courts that have restrained enforcement of 

similar abortion bans.  Abbott at 9; Preterm-Cleveland at 8; Robinson at 9.  

CONCLUSION 

 Just yesterday, the American Medical Association noted its regret that “elected 

officials in some states are exploiting this moment to ban or dramatically limit women’s 

reproductive healthcare.”32  This leading organization of American physicians—the very 

people in the front line of fighting the virus—voiced its opposition to “government 

intrusion in medical care” at this critical moment in our nation’s history, emphasizing that 

physicians and patients “should be the ones deciding” which medical services “need to be 

performed, and which ones can wait.”  Id. 

For the reasons stated above, this Court should grant Plaintiffs’ motion for a 

temporary restraining order and/or preliminary injunction to enjoin enforcement of the 

Executive Order as expanded by the March 27 Statement to prohibit abortions in 

Oklahoma. 

Dated: March 31, 2020        Respectfully submitted, 

                                              
32 Patrice A. Harris, President, AMA, AMA Statement on Government Interference in 
Reproductive Healthcare (Mar. 30, 2020), https://bit.ly/2X4OAjT. 
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iN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

PLANNED PARENTHOOD CENTER § 

FOR CHOICE, PLANNED § 

PARENTHOOD OF GREATER TEXAS § 

SURGICAL HEALTH SERVICES, § 

PLANNED PARENTHOOD SOUTH § 

TEXAS SURGICAL CENTER, WHOLE § 

WOMAN'S HEALTH, WHOLE § 

WOMAN'S HEALTH ALLIANCE, § 

SOUTHWESTERN WOMEN'S § 

SURGERY CENTER, BROOKSIDE § 

WOMEN'S MEDICAL CENTER PA § 

D/BA BROOKSIDE WOMEN'S § 

HEALTH CENTER AND AUSTIN'S § 

WOMEN'S HEALTH CENTER, AND § 

ROBIN WALLACE, M.D., M.A.S., § 

PLAINTIFFS, § 

§ 

V. § 

§ 

GREG ABBOTT, GOVERNOR OF § 

TEXAS, KEN PAXTON, ATTORNEY § 

GENERAL OF TEXAS, PHIL WILSON § 

ACTING EXECUTIVE § 

COMMISSIONER OF THE TEXAS § 

HEALTH AND HUMAN SERVICES § 

COMMISSION, STEPHEN BRINT § 

CARLTON, EXECUTIVE DIRECTOR § 

OF THE TEXAS MEDICAL BOARD, § 

KATHERINE A. THOMAS, § 

EXECUTIVE DIRECTOR OF THE § 

TEXAS BOARD OF NURSING, EACH § 

IN THEIR OFFICIAL CAPACITY, AND § 

MARGARET MOORE, DISTRICT § 

ATTORNEY FOR TRAVIS COUNTY, § 

JOE GONZALES, CRIMINAL § 

DISTRICT ATTORNEY FOR BEXAR § 

COUNTY, JAIME ESPARZA, DISTRICT § 

ATTORNEY FOR EL PASO COUNTY, § 

JOHN CREUZOT, DISTRICT § 

ATTORNEY FOR DALLAS COUNTY, § 

SHAREN WILSON, CRIMINAL § 

2U2UMAR3O PM 3:05 

CAUSE NO. A-20-CV-323-LY 
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DISTRICT ATTORNEY TARRANT § 
COUNTY, RICARDO RODRIGUEZ, JR., § 
CRIMiNAL DISTRICT ATTORNEY § 
FOR HIDALGO COUNTY, BARRY § 

JOHNSON, CRIMINAL DISTRICT § 

ATTORNEY FOR MCLENNAN § 

COUNTY, KIM OGG, CRIMINAL § 

DISTRICT ATTORNEY FOR HARRIS § 

COUNTY, AND BRIAN MIDDLETON § 

CRIMINAL DISTRICT ATTORNEY § 

FOR FORT BEND COUNTY, EACH IN § 

THEIR OFFICIAL CAPACITY, § 

DEFENDANTS. § 

ORDER GRANTING PLAINTIFFS' REOUEST 
FOR TEMPORARY RESTRAINING ORDER 

Before the court is the above styled and numbered cause. Plaintiffs include several licensed 

abortion facilities, Robin Wallace, a board-certified family medicine physician who provides 

abortion care and is co-medical director at Southwestern Women's Surgery Center, who bring this 

action on behalf of herself and her patients, and other organizations that provide abortion services 

in the State of Texas. Plaintiffs bring this constitutional challenge, pursuant to Title 42 United States 

Code section 1983, following the publication of a March 23, 2020 press release by the Texas 

attorney general titled, "Health Care Professionals and Facilities, Including Abortion Providers, Must 

Immediately Stop All Medically Unnecessary Surgeries and Procedures to Preserve Resources to 

Fight COVID- 19 Pandemic." The press release interprets the governor of Texas's "Executive Order 

GA-09 relating to hospital capacity during the COVID- 19 disaster" ("Executive Order") signed 

'Available at https://www.texasattorneygeneral.gov/news/releases/health-care-professions- 
and-facilities-including-abortion-providers-must-immediately-stop-all. 
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March 22, 2020.2 To the extent the attorney general's interpretation is consistent with the Executive 

Order, Plaintiffs challenge the Executive Order itself. Plaintiffs also challenge the Texas Medical 

Board's emergency amendment to Title 22 Texas Administrative Code section 187.57 ("Emergency 

Rule"), which imposes the same requirements as the Executive Order.3 The Executive Order 

remains in effect until 11:59 PM on April 21, 2020, at the earliest, or until the governor rescinds or 

modifies it. 

Pending now before the court is Plaintiffs' Motion for Temporary Restraining Order and/or 

Preliminary Injunction filed March 25, 2020 (Clerk's Document No. 7). The court held a telephone 

conference on March 26, 2020, at which Plaintiffs and several Defendants participated by counsel. 

The court granted the State Defendants'4 request to file a written response to the motion. The State 

2 Available at https ://gov.texas.gov/news/postlgovorner-abbott-issues-executive-order- 
increasing-hospital-capacity-announces-supply-chain-strike-force-for -COVID- 19-response. Under 

the Emergency Management Chapter of the Texas Government Code, "the governor may issue 

executive orders, proclamations, and regulations and amend or rescind them. Executive orders, 

proclamations, and regulations have the force and effect of law." Tex. Gov't Code Ann. § 418.012 
(West 2019). 

Available at https://tinyurl.com/v4pz99u. On March 24, 2020, the Texas Medical Board 
adopted an emergency rule to enforce the Executive Order. Under preexisting law, the Texas 

Medical Board could temporarily suspend or restrict a physician's license if the physician's 
"continuation in practice would constitute a continuing threat to the public welfare." 22 Tex. Admin. 

Code § 187.57(b). The Emergency Rule expands this basis for discipline to include "performance 

of a non-urgent elective surgery or procedure." 
Because the Emergency Rule contains the same requirements to postpone surgeries and 

procedures that are not immediately necessary, Plaintiffs discuss the Emergency Rule together with 
the Executive Order. 

"Defendants Greg Abbott, Governor of Texas, Ken Paxton, Attorney General of Texas, Phil 
Wilson, Acting Executive Commissioner of the Texas Health and Human Services Commission, 
Stephen Brint Carlton, Executive Director of the Texas Medical Board, Katherine A. Thomas, 
Executive Director of the Texas Board of Nursing, each in their official capacity, are referred to as 

"State Defendants." 

ci 
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Defendants responded March 30, 2020 (Clerk's Document No. 30), and Plaintiffs filed a 

Supplemental Statement In Support of Motion For Temporary Restraining Order the same day 

(Clerk's Document No. 29). 

Plaintiffs argue that they have shown they are entitled to a temporary restraining order 

following the attorney general's press release. Plaintiffs interpret the press release as "suggesting 

that [the attorney general] believes continuing to provide any abortion care (other than for an 

immediate medical emergency) would violate the Executive Order, and as a warning to abortion 

providers that '[t]hose who violate the [Executive O]rder will be met with the full force of the law." 

The Executive Order provides that failure to comply is a criminal offense punishable by a fine of up 

to $1,000, confinement in jail for up to 180 days, or both fine and confinement. See Tex. Gov't 

Code Ann. § 418.173 (West 2019) ("Penalty for Violation of Emergency Management Plan"). These 

criminal penalties also trigger administrative enforcement provisions for the Texas Health and 

Human Services Commission, the Texas Medical Board, and the Texas Board of Nursing, each of 

which is authorized to pursue disciplinary action against licensees who violate criminal laws. See 

25 Tex. Admin. Code § 139.32(b)(6), 135.24(a)(1)(F); 22 Tex. Admin. Code § 185.17(11); Tex. 

0cc. Code Ann. § 164.05 1(a)(2)(B), (a)(6); 301.452(b)(3), (b)(10). 

Plaintiffs move for a temporary restraining order that restrains Defendants and their 

employees, agents, successors, and all others acting in concert or participating with them from 

enforcing the Executive Order and the Texas Medical Board's Emergency Rule as banning all 

medication abortions and procedural abortions. 

The court, having considered the pleadings, the motion and supporting exhibits, the response, 

the applicable law, and arguments of counsel, finds and concludes for the specific reasons required 

4 
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under Federal Rule of Civil Procedure 65(d) and Local Rule 65.01, that Plaintiffs have shown (1) 

a likelihood of success on the merits, (2) that they will suffer irreparable harm if temporary relief is 

not granted, (3) that the injury to Plaintiffs outweighs any harm the temporary relief might cause 

Defendants; and (4) that a temporary restraining order will not disserve the public interest. See, e.g., 

Jackson Women's Health Org. v. Currier, 760 F.3d 448, 452 (5th Cir. 2014) ("Jackson r'); Janvey 

v. Alguire, 647 F.3d 585, 595 (5th Cir. 2011). 

Substantial likelihood of success on the merits 

Specifically, the court finds that Plaintiffs have established a substantial likelihood of success 

on the merits of their claim that the Executive Order, as interpreted by the attorney general, violates 

Plaintiffs' patients' Fourteenth Amendment rights, which derive from the Bill of Rights, by 

effectively banning all abortions before viability. See Planned Parenthood v. Casey, 505 U.S. 833, 

848-49 (1992) (citing Griswoldv. Conn., 381 U.S. 479, 481-82(1965); Roe v. Wade, 410 U.S. 113, 

153-54 (1973)). The Due Process Clause of the Fourteenth Amendment to the United States 

Constitution protects a woman's right to choose abortion, Roe v. Wade, 410 U.S. 113, 153-54 

(1973), and before fetal viability outside the womb, a state has no interest sufficient to justify an 

outright ban on abortions. Roe, 410 U.S. at 163-65; see also Casey, 505 U.S. at 846, 871 (1992) 

(reaffirming Roe's "central principle" that "[b]efore viability, the State's interests are not strong 

enough to support a prohibition of abortion"); Jackson Women 's Health Org. v. Dobbs, 951 F.3d 

246, 248 (5th Cir. 2020) (per curiam) ("Jackson II]"); Jackson Women 's Health Org. v. Dobbs, 945 

F.3d 265, 268-69 (5th Cir. 2019) ("Jackson I]"). 

Under the attorney general's interpretation, the Executive Order either bans all non- 

emergency abortions in Texas or bans all non-emergency abortions in Texas starting at 10 weeks of 

S 
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pregnancy, and even earlier among patients for whom medication abortion is not appropriate. Either 

interpretation amounts to a previability ban which contravenes Supreme Court precedent, including 

Roe. See, e.g., Jackson III, 951 F.3d at 248 (ban on abortions starting at six weeks). Previability 

abortion bans are "unconstitutional under Supreme Court precedent without resort to the undue 

burden balancing test." Id. States "may regulate abortion procedures prior to viability so long as 

they do not impose an undue burden on the woman's right, but they may not ban abortions." Jackson 

II, 945 F.3d at 269. 

The State Defendants well describe the emergency facing this country at the present time. 

They do not overstate when they say, "Texas faces it worst public health emergency in over a 

century." The Executive Order, as written, does not exceed the governor's power to deal with the 

emergency. But the attorney general's interpretation of that order constitutes the threat of criminal 

penalties against those whose interpretation differs. Yes, the attorney general is not the enforcer of 

those penalties, but many of those who are charged with enforcement are named as defendants in this 

action. The court takes notice that the opinion or notion of the attorney general as to the breadth of 

a law, even if expressed informally, carries great weight with those who must enforce it. 

Regarding a woman's right to a pre-fetal-viability abortion, the Supreme Court has spoken 

clearly. There can be no outright ban on such a procedure. This court will not speculate on whether 

the Supreme Court included a silent "except-in-a-national-emergency clause" in its previous writings 

on the issue. Only the Supreme Court may restrict the breadth of its rulings. The court will not 

predict what the Supreme Court will do if this case reaches that Court. For now, the State 

Defendants, and perhaps the others, agree that the Executive Order bans all pre-fetal-viability 

abortions. This is inconsistent with Supreme Court precedent. Plaintiffs have demonstrated a strong 

likelihood of success on the merits of their action. 
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Plaintiffs will suffer irreparable harm 

Plaintiffs' patients will suffer serious and irreparable harm in the absence of a temporary 

restraining order. The attorney general's interpretation of the Executive Order prevents Texas 

women from exercising what the Supreme Court has declared is their fundamental constitutional 

right to terminate a pregnancy before a fetus is viable. It is well established that, upon a plaintiff's 

demonstrating a constitutional violation, no further irreparable injury is necessary. See Elrod v. 

Burns, 427 U.S. 347, 373 (1976) ("The loss of [constitutional] freedoms . . . unquestionably 

constitutes irreparable injury."); Opulent Life Church v. City of Holly Springs, 697 F.3d 279, 295 

(5th Cir. 2012); Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. Unit B 

Nov. 1981). 

The threatened injury to Plaintiffs outweigh any damage the temporary restraining order may 
cause Defendants 

A delay in obtaining abortion care causes irreparable harm by "result[ing] in the progression 

of a pregnancy to a stage at which an abortion would be less safe, and eventually illegal." Planned 

ParenthoodofWis., Inc. v. Van Hollen, 738 F.3d 796 (7th Cir. 2013). This "disruption or denial of 

. patients' health care cannot be undone after a trial on the merits." Planned Parenthood of Kan. 

v. & Mid Mo. v. Andersen, 882 F.3d 1205, 1236 (10th Cir. 2018). For some patients, such a delay 

will deprive them of any access to abortion. See Tex. Health & Safety Code Ann. § 171.044 (West 

2017) (prohibiting abortions after 20 or more weeks post-fertilization age). The court finds that the 

threatened injury to Plaintiffs outweighs any damage the temporary restraining order may cause 

Defendants. 

7 
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Temporary restraining order will not disserve the public interest 

"The grant of an injunction will not disserve the public interest. . . when an injunction is 

designed to avoid constitutional deprivations." Jackson 's Woman 's Health Org. v. Currier, 940 F. 

Supp. 2d 416,424 (S.D. Miss. 2013), aff'd, 760 F.3d 448 (5th Cir. 2014). Plaintiffs' requested relief 

will essentially continue the status quo, tipping the balance of equities toward Plaintiffs and serving 

the public interest. Id.; United States v. Tex., 508 F.2d 98, 101(5th Cir. 1975). The benefits of a 

limited potential reduction in the use of some personal protective equipment by abortion providers 

is outweighed by the harm of eliminating abortion access in the midst of a pandemic that increases 

the risks of continuing an unwanted pregnancy, as well as the risks of travelling to other states in 

search of time-sensitive medical care. The court finds that a temporary restraining order will not 

disserve the public interest. 

The court concludes that Plaintiffs have shown that they are entitled to a temporary 

restraining order. Therefore, 

IT IS ORDERED that Plaintiffs' Motion for Temporary Restraining Order filed March 25, 

2020 (Clerk's Document No. 7) is GRANTED. 

IT IS FURTHER ORDERED that Defendants and their employees, agents, successors, and 

all others acting in concert or participating with them, are TEMPORARILY RESTRAINED from 

enforcing Executive Order GA-09, "Relating to hospital capacity during the COVID- 19 disaster," 

and the Texas Medical Board's emergency amendment to Title 22 Texas Administrative Code 

section 187.57, as applied to medication abortions and procedural abortions.5 

Pursuant to an Agreed Stipulation for Non-Enforcement Pending Final Resolution, 
Attorneys Fees and Costs filed March 28, 2020 (Clerk's Document No. 25) this order does not apply 

to Defendant Brian Middleton, Criminal District Attorney for Fort Bend County. 

8 
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IT IS FURTHER ORDERED that this Temporaiy Restraining Order shall expire on April 

13, 2020 at p.m. This order may be extended for good cause, pursuant to Federal 

Rule of Civil Procedure 65. 

Plaintiffs have also moved for a preliminary injunction. Therefore, 

IT IS ORDERED that the hearing on Plaintiffs' motion for a preliminary injunction is set 

for a telephonic hearing on April 13, 2020 at 9:30 a.m. Counsel and parties may call in to the court's 

conference line at (877) 873-8017, with Access Code 7996289. 

Plaintiffs shall not be required to post a bond. See Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 

628 (5th Cir. 1996). 

SIGNED at .m., this day of March, 2020. 

UN ED STATES 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 
Preterm-Cleveland, et al., 
  
                       Plaintiffs, 
 
                       vs. 
 
Attorney General of Ohio, et al., 
                                
                       Defendants. 
 

: 
:
:
:
:
:
:
:
:
:
: 

 
 
Case No. 1:19-cv-00360 
 
Judge Michael R. Barrett 

 
 

 
TEMPORARY RESTRAINING ORDER 

 This matter is before the Court on Plaintiffs’ Motion for a Temporary Restraining 

Order and/or Preliminary Injunction. (Doc. 42). This matter is also before the Court on 

Plaintiffs’ Motion to File a Supplemental Complaint. (Doc. 41). 

I. BACKGROUND 

 Plaintiffs—a collection of reproductive healthcare clinics and physicians providing 

abortion care—filed their Initial Complaint in this matter in May 2019. The Initial Complaint 

includes one count against Defendants challenging the constitutionality of Ohio Senate 

Bill 23 of the 133rd General Assembly (“S.B. 23”) also known as the “Heartbeat Protection 

Act.” (Doc. 1). Plaintiffs also filed a Motion for a Temporary Restraining Order and/or 

Preliminary Injunction enjoining the enforcement of S.B. 23. (Doc. 2). In July 2019, the 

Court granted Plaintiffs’ Motion for a Preliminary Injunction and enjoined Defendants from 

enforcing or complying with S.B. 23 pending further Order of this Court. (Doc. 29). That 

Order remains in effect. 
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 Pertinent to the current Order, on March 9, 2020, the Governor of Ohio declared a 

State of Emergency via Executive Order in light of COVID-19. (Doc. 41-1, PageID 698-

701). “COVID-19 is a respiratory disease that can result in serious illness or death, is 

caused by the SARS-CoV-2 virus, which is a new strain of coronavirus that had not been 

previously identified in humans and can easily spread person to person.” Id. 

 On March 17, 2020, Defendant Director of the Ohio Department of Health, Amy 

Acton, issued an order titled “RE: Director’s Order for the Management of Non-essential 

Surgeries and Procedures throughout Ohio” (“Director’s Order”). Id. The Director’s Order 

states, inter alia, that: 

1. Effective 5:00 p.m. Wednesday March 18, 2020, all non-essential or 
elective surgeries and procedures that utilized P[ersonal protective 
equipment (“PPE”)] should not be conducted.  
 
2. A non-essential surgery is a procedure that can be delayed without undue 
risk to the current or future health of a patient. Examples of criteria to 
consider include: 
 a. Threat to the patient’s life if surgery or procedure is not performed; 
 b. Threat of permanent dysfunction of an extremity or organ system; 
 c. Risk of metastasis or progression of staging; or 
 d. Risk of rapidly worsening to severe symptoms (time sensitive). 
 
5. . . . This Order shall remain in full force and effect until the State of 
Emergency Declared by the Governor no longer exists, or the Director of 
the Ohio Department of Health rescinds or modifies this Order. 
 

Id. Defendant Acton states that the Order’s purposes are to “prevent[] the spread of 

contagious or infectious diseases” and “preserv[e PPE] and critical hospital capacity and 

resources within Ohio.” Id. A violation of the Director’s Order is a second-degree 

misdemeanor. See Ohio Rev. Code. § 3701.352. 

 On March 20, 2020 and March 21, 2020, Defendant Attorney General of Ohio, 

Dave Yost, sent letters to Plaintiffs Planned Parenthood Southwest Ohio Region, 
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Preterm-Cleveland, and Women’s Med Group Professional Organization citing the 

Director’s Order and stating that “[t]he Ohio Department of Health has received a 

complaint that your facility has been performing or continues to offer to perform surgical 

abortions, which necessarily involve the use of PPE.” (Doc. 42-1, PageID 807); (Doc. 42-

2, PageID 820); (Doc. 42-4, PageID 845). Defendant Yost ordered Plaintiffs “to 

immediately stop performing non-essential and elective surgical abortions.” Id. Defendant 

Yost concluded that, “[i]f you or your facility do not immediately stop performing non-

essential or elective surgical abortions in compliance with the attached order, the 

Department of Health with take all appropriate measures.” Id. 

 On March 30, 2020, Plaintiffs filed their Motion to File a Supplemental Complaint 

and Motion for a Temporary Restraining Order and/or Preliminary Injunction. (Docs. 41, 

42). The proposed Supplemental Complaint seeks to add a constitutional challenge to the 

Director’s Order as applied to surgical abortion procedures. (Doc. 42-1). The Motion for 

a Temporary Restraining Order and/or Preliminary Injunction requests that the Court 

temporarily enjoin Defendants from enforcing the Director’s Order in a way that would 

ban surgical abortion in Ohio. (Doc. 42). 

 The Court held two informal telephone conferences on March 30, 2020 pursuant 

to S.D. Ohio Civ. R. 65.1 and Plaintiffs advised the Court of their preference for an 

immediate ruling on their Motion for a Temporary Restraining Order as they have 

scheduled surgical abortion surgeries this week. 
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II. ANALYSIS 

a. Standard of Review 

i. Motion to File Supplemental Complaint 

 Rule 15(d) of the Federal Rules of Civil Procedure governs supplemental pleadings 

and permits a party to move to file, and the Court to permit, “a supplemental pleading 

setting out any transaction, occurrence, or event that happened after the date of the 

pleading to be supplemented.” FED. R. CIV. P. 15(d). “Rule 15(d) aims ‘to give the court 

broad discretion in allowing a supplemental pleading.’” Ne. Ohio Coal. for the Homeless 

v. Husted, 837 F.3d 612, 625 (6th Cir. 2016) (citing FED. R. CIV. P. 15(d) advisory 

committee's note to 1963 amendment). 

ii. Motion for Temporary Restraining Order 

 Under Federal Rule of Civil Procedure 65, the purpose of a temporary restraining 

order is to preserve the status quo so that a reasoned resolution of a dispute may be had. 

See, e.g., Procter & Gamble Co. v. Bankers Trust Co., 78 F.3d 219, 227 (6th Cir. 1996).  

 In the Sixth Circuit, the standard for obtaining a temporary restraining order and 

the standard for obtaining a preliminary injunction are the same. Workman v. Bredesen, 

486 F.3d 896 (6th Cir. 2007). In determining whether to grant or deny a temporary 

restraining order or a preliminary injunction, the Court must consider four factors: 

“(1) whether the movant has a strong likelihood of success on the merits; (2) whether the 

movant would suffer irreparable injury without the injunction; (3) whether issuance of the 

injunction would cause substantial harm to others; and (4) whether the public interest 

would be served by issuance of the injunction.” City of Pontiac Retired Emps. Ass'n v. 

Schimmel, 751 F.3d 427, 430 (6th Cir. 2014) (per curiam) (en banc) (internal quotation 
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marks omitted). Due to the urgency of the situation, the Court will decide whether 

temporary injunctive relief is warranted based on Plaintiffs’ Motion (Doc. 42), along with 

the affidavits and documents filed in the record as of the date of this Order, and the two 

telephonic conferences held on March 30, 2020. See FED. R. CIV. P. 65. 

b. Holdings 

i. Motion to File Supplemental Complaint 

 The facts in Plaintiffs’ Initial Complaint (Doc. 1) are sufficiently related to the facts 

in Plaintiffs’ proposed Supplemental Complaint (Doc. 41-1) such that the Court will allow 

Plaintiffs’ supplemental pleading. See Ne. Ohio Coal. for the Homeless, 837 F.3d at 625. 

The Court finds that the combination of the overlapping subject matter, the Court’s 

familiarity with that subject matter, and the Court’s prior entry of a Preliminary Injunction 

related to that subject matter favor allowing the supplemental pleading. See id. 

ii. Motion for Temporary Restraining Order 

 The Court concludes, for the reasons required under Federal Rule of Civil 

Procedure 65(d), that Plaintiffs have shown (1) a likelihood of success on the merits of at 

least one of its claims; (2) that Plaintiffs and their patients will suffer irreparable harm if 

an injunction is not issued; (3) that the balance of harm favors Plaintiffs; and (4) that the 

public interest weighs in favor of granting a temporary restraining order. See Hoover 

Transp. Servs., Inc. v. Frye, 77 F. App’x 776, 781 (6th Cir. 2003) (“If [plaintiffs] can show 

a likelihood of success on the merits of any of the claims, an injunction may issue, subject 

to consideration of the other factors.”). 

 The law is well-settled that women possess a fundamental constitutional right of 

access to abortions. Roe v. Wade, 410 U.S. 113, 153-54 (1973). Yet the right to terminate 
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a pregnancy is not absolute: “[A] state may regulate abortion before viability as long as it 

does not impose an ‘undue burden’ on a woman’s right to terminate her pregnancy.” 

Women’s Med. Prof’l Corp. v. Taft, 353 F.3d 436, 443 (6th Cir. 2003) (quoting Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 876 (1992) (emphasis added)). 

“[T]here ‘exists’ an ‘undue burden’ on a woman's right to decide to have an abortion, and 

consequently a provision of law is constitutionally invalid, if the ‘purpose or effect’ of the 

provision ‘is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.’” Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 

2300 (2016) (quoting Casey, 505 U.S. at 878 (emphasis added in Hellerstedt)). 

 Defendant Yost’s letters to Plaintiffs suggest his determination that surgical 

abortions are non-essential surgeries and thus are subject to the Director’s Order. See 

(Doc. 42-1, PageID 807); (Doc. 42-2, PageID 820); (Doc. 42-4, PageID 845). Defendant 

Yost’s statements and order in those letters, without more guidance, implicate Plaintiffs’ 

patients’ Fourteenth Amendment rights. In balancing the four relevant factors and at this 

stage in the proceedings, Plaintiffs have shown a likelihood of success on the merits on 

its claim that enforcement of the Director’s Order as applied to surgical abortion 

procedures will result in an unconstitutional deprivation of Plaintiffs’ patients’ Fourteenth 

Amendment right to substantive due process because enforcement creates a substantial 

obstacle in the path of patients seeking pre-viability abortions, thus creating an undue 

burden on abortion access. 

 Turning to the factor of irreparable harm, Plaintiffs argue that their patients will 

suffer serious and irreparable harm in the absence of a temporary restraining order and/or 

preliminary injunction, as the Director’s Order prevents Ohio women from exercising their 
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constitutional right to reproductive freedom as protected by the Fourteenth Amendment.1 

(Doc. 42). Inasmuch as this Court has determined that the Director’s Order likely places 

an “undue burden” on a woman’s right to choose a pre-viability abortion, and thus violates 

her right to privacy guaranteed by the Fourteenth Amendment, the Court further 

determine that its enforcement would, per se, inflict irreparable harm. 

 With regard to the remaining factors concerning harm to others and the public 

interest, Plaintiffs assert that their patients will suffer numerous irreparable harms without 

injunctive relief and, given the indeterminate length of the Director’s Order, some could 

be forced to forgo an abortion entirely and carry an unwanted pregnancy to term. (Doc. 

42). Defendants have not demonstrated to the Court, at this point, that Plaintiffs’ 

performance of these surgical procedures will result in any beneficial amount of net saving 

of PPE in Ohio such that the net saving of PPE outweighs the harm of eliminating 

abortion. These favors weigh in Plaintiffs’ favor. See Am. Freedom Def. Initiative v. 

Suburban Mobility Auth. for Reg’l Transp., 698 F.3d 885, 896 (6th Cir. 2012); Jackson 

Womens’ Health Org. v. Currier, 940 F. Supp. 2d 416, 424 (S.D. Miss. 2013).   

 Accordingly, a temporary restraining order is proper. In that regard, and 

understanding the novel intersection between the foregoing legal precedent in Roe, 

Casey, and Hellerstedt that emphasizes the Fourteenth Amendment’s guarantee of the 

right to reproductive freedom and Ohio’s interest in protecting its citizens during the 

evolving COVID-19 emergency, the Court holds that Plaintiff healthcare providers are to 

determine if a surgical abortion procedure can be safely postponed during the pre-viability 

 
1 While clinics and physicians do not possess a constitutional right to perform abortions, they have standing 
to assert constitutional challenges on behalf of their patients in the abortion context. See Planned 
Parenthood of Greater Ohio v. Hodges, 917 F.3d 908 (6th Cir. 2019). 
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stage to maximize healthcare resources to combat the COVID-19 pandemic. If a 

healthcare provider determines, on a case-by-case basis, that the surgical procedure is 

medically indicated and cannot be delayed, based on the timing of pre-viability or other 

medical conditions, said procedure is deemed legally essential to preserve a woman’s 

right to constitutionally protected access to abortions.   

III. CONCLUSION 

 For the foregoing reasons, it is hereby ORDERED that Plaintiffs’ Motion to File a 

Supplemental Complaint (Doc. 41) is GRANTED. It is further ORDERED that Plaintiffs’ 

Motion for a Temporary Restraining Order and/or Preliminary Injunction (Doc. 42) is 

GRANTED IN PART, to the extent that it seeks a temporary restraining order, and HELD 

IN ABEYANCE IN PART, to the extent that it seeks a preliminary injunction. Specifically, 

it is hereby ORDERED that Defendant; Defendant’s officers, agents, servants, 

employees, and attorneys; and those persons in active concert or participation with them 

who receive actual notice of the order are TEMPORARILY RESTRAINED from enforcing 

the Director’s Order against Plaintiffs as described above. 

 This Temporary Restraining Order is effective upon entry and expires fourteen (14) 

days thereafter unless dissolved earlier or extended by the Court. There is no bond 

requirement. See Molton Co. v. Eagle-Picher Indus., Inc., 55 F.3d 1171, 1176 (6th Cir. 

1995) (district court has discretion to issue preliminary injunction with no bond). 

IT IS SO ORDERED.     
       _s/ Michael R. Barrett________ 
       Michael R. Barrett, Judge 

      United States District Court 
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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE
 

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION 
 

 
YASHICA ROBINSON, M.D.,
et al., on behalf of 
themselves, their 
patients, physicians, 
clinic administrators,  
and staff, 

)
) 
) 
) 
) 
) 

 )  
     Plaintiffs, )  
 ) CIVIL ACTION NO.
     v. ) 2:19cv365-MHT 
 ) (WO) 
STEVEN MARSHALL, in his 
official capacity as 
Alabama Attorney General, 
et al., 

)
) 
) 
) 

 )
     Defendants. )
 

TEMPORARY RESTRAINING ORDER 

 Plaintiffs Yashica Robinson, M.D., Alabama Women’s 

Center, Reproductive Health Services, and West Alabama 

Women’s Center have moved for an ex parte temporary 

restraining order (“TRO”) pursuant to Rule 65(b)(1) of 

the Federal Rules of Civil Procedure.  They seek to 

enjoin enforcement of the State Public Health Officer’s 

“Order of the State Health Officer Suspending Certain 

Public Gatherings Due to Risk of Infection by 
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COVID-19”, published on March 27, 2020.  Emergency oral 

argument, with counsel for both plaintiffs and 

defendants, was held on the motion today.  For the 

reasons described below, plaintiffs’ motion for a 

temporary restraining order will be granted. 

 

I. Legal Standard 

To demonstrate that a temporary restraining order 

is warranted, plaintiffs must show: (1) that there is a 

substantial likelihood of success on the merits of 

their suit; (2) that they will suffer irreparable harm 

absent injunctive relief; (3) that the harm to 

plaintiffs absent an injunction would outweigh the harm 

to the defendants from an injunction; and (4) that an 

injunction is in the public interest.  See Ingram v. 

Ault, 50 F.3d 898, 900 (11th Cir. 1995). 

 

II. Background 

On March 27, 2020, responding to the COVID-19 

pandemic, Alabama’s State Health Officer issued an 
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order suspending certain public gatherings.1  The March 

27 order was promulgated by the State Health Officer 

pursuant to his authority to direct that conditions 

prejudicial to health in public places be abated, see 

Ala. Code § 22-2-2(4), and it is in full force until at 

least 5:00 p.m. on April 17, 2020.   

Among many other prohibitions, the March 27 order 

mandates that “all dental, medical, or surgical 

procedures shall be postponed until further notice,” 

subject to exceptions for procedures necessary to treat 

an “emergency medical condition,” necessary to “avoid 

serious harm from an underlying condition or disease,” 

or “necessary as part of a patient’s ongoing and active 

treatment.”  While the order itself is arguably not 

clear,2 the State’s attorney, in his oral 

 
1. The State Health Officer had issued a number of 

previous orders, but plaintiffs were assured that the 
earlier orders would not be enforced against providers 
of abortions.  No such assurance was provided regarding 
the most recent order. 

 
 2. Prior to today’s hearing, plaintiffs sought 
clarification regarding the application of the order to 
abortion, which the State declined to provide. 
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representations on the record, took the position that 

the March 27 order requires the postponement of any 

abortion that is not medically necessary to protect the 

life or health of the mother.  This is extremely broad, 

and includes not only procedural abortions, but also 

those which are obtained through simply taking 

medication--the method by which the vast majority of 

abortions in Alabama are conducted.   

Plaintiffs moved for a temporary restraining order 

and a preliminary injunction, seeking to enjoin 

enforcement of the March 27 order as it relates to the 

provision of abortions in Alabama. 

 

III.  Discussion 

A.  Substantial Likelihood of Success on the Merits 

Plaintiffs have established a likelihood of success 

on the merits of their claim that the March 27 order 

violates their patients’ right to privacy under the 

Fourteenth Amendment to the United States Constitution.  

The Fourteenth Amendment to the United States 
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Constitution protects a woman’s right to terminate her 

pregnancy.  See Planned Parenthood of Southeastern Pa. 

v. Casey, 505 U.S. 833, 871 (1992) (plurality opinion).  

A State may regulate abortion to further its legitimate 

interests, but only if the laws in question do not pose 

an “undue burden” to a woman’s right to end her 

pregnancy.  Casey, 505 U.S. at 876–79 (plurality 

opinion).  “An undue burden exists, and therefore a 

provision of law is invalid, if its purpose or effect 

is to place a substantial obstacle in the path of a 

woman seeking an abortion before the fetus attains 

viability.”  Id. at 878.   

In evaluating regulations of pre-viability 

abortion, courts must “consider[] the burdens a law 

imposes on abortion access together with the benefits 

those laws confer.”  Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2309 (2016).  In 

contrast, in evaluating a ban on pre-viability 

abortion, no state interest can prevail: “Before 

viability, the State’s interests are not strong enough 

Case 2:19-cv-00365-MHT-JTA   Document 83   Filed 03/30/20   Page 5 of 12Case 5:20-cv-00277-G   Document 16-3   Filed 03/31/20   Page 6 of 13
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 141 



 
6 

to support a prohibition of abortion....”  Casey, 505 

U.S. at 846 (opinion of the Court).   

Put simply, “the court must determine whether, 

examining the regulation in its real-world context, the 

obstacle is more significant than is warranted by the 

State’s justifications for the regulation.”  Planned 

Parenthood Se., Inc. v. Strange, 9 F. Supp. 3d 1272, 

1287 (M.D. Ala. 2014) (Thompson, J.).  Here, plaintiffs 

have demonstrated a likelihood of success on the 

merits.  As interpreted by the State’s attorney, the 

March 27 order implements a blanket postponement of all 

abortions, medication or procedural, that are not 

necessary to preserve the life or health of the mother.  

Because Alabama law imposes time limits on when women 

can obtain abortions, the March 27 order is likely to 

fully prevent some women from exercising their right to 

obtain an abortion.  And for those women who, despite 

the mandatory postponement, are able to vindicate their 

right, the required delay may pose an undue burden that 

is not justified by the State’s purported rationales. 
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Defendants argued orally that the undue-burden 

framework is inapplicable to the March 27 order.  

Rather, they suggest, the March 27 order’s 

constitutionality rests upon the State’s broad 

emergency powers.  Given the risks of immediate harm 

described below, the court opts not to delay the 

restraining order to accommodate further briefing.  

However, the court will give defendants until 5:00 p.m. 

on April 1 to present these arguments in full, and will 

then take them up at the hearing regarding a 

preliminary injunction.  In the meantime, based on the 

current record, the court finds that plaintiffs have 

shown a likelihood of success on the merits.  

 

B.  Irreparable Harm 

Plaintiffs have also demonstrated imminent, 

irreparable harm to their patients.  Plaintiffs’ 

patients will be delayed in, and in some cases 

permanently prevented from, exercising their right to 

privacy--a denial of which constitutes “irreparable 
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injury.”  See Ne. Fla. Chapter of Ass’n of Gen. 

Contractors of Am. v. City of Jacksonville, Fla., 896 

F.2d 1283, 1285 (11th Cir. 1990).  Indeed, a “delay in 

obtaining an abortion can result in the progression of 

a pregnancy to a stage at which an abortion would be 

less safe, and eventually illegal.”  Planned Parenthood 

of Wisconsin, Inc. v. Van Hollen, 738 F.3d 786, 796 

(7th Cir. 2013).  

Plaintiffs have further demonstrated that their 

provision of abortions would risk violating the 

dictates of the March 27 order, as it is understood by 

the State, and that they must either stop providing 

abortions or risk criminal penalties, licensure 

sanctions, or both.  The March 27 order’s limited 

medical exceptions do not alleviate these harms.  

Indeed, even with these exceptions, providers 

performing abortions that they deem medically necessary 

risk subjecting themselves to “the tender mercies of a 

prosecutor’s discretion and the vagaries of a jury’s 

decision” regarding the exceptions’ applicability.  W. 
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Alabama Women’s Ctr. v. Williamson, 900 F.3d 1310, 1329 

(11th Cir. 2018), cert. denied sub nom. Harris v. W. 

Alabama Women’s Ctr., 139 S. Ct. 2606 (2019).  In light 

of the fraught choice that the March 27 order presents, 

plaintiffs have clearly demonstrated a risk of 

irreparable harm.  

 

C.  The Balance of Hardships 

Plaintiffs have also demonstrated that their 

imminent injuries outweigh the harm that a temporary 

restraining order might cause to defendants.  

Plaintiffs allege, at minimum, a temporary denial of 

their constitutional rights; for some women, the March 

27 order likely would entirely prevent them from 

terminating their pregnancy.  In contrast, the State’s 

interest in immediate enforcement of the March 27 

order--a broad mandate aimed primarily at preventing 

large social gatherings--against abortion providers 

does not, based on the current record, outweigh 

plaintiffs’ concerns.  Again, the court will consider 
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defendants’ arguments regarding the State’s emergency 

powers when it takes up the matter in full at the 

forthcoming hearing.  Further, the court is swiftly 

setting this motion for a preliminary injunction 

hearing, where it will hear both sides in detail.  

Until then, however, the balance of equities favors a 

temporary restraining order to preserve the status quo. 

 

D.  The Public Interest 

Finally, the court finds that a temporary 

restraining order serves the public interest, including 

by temporarily maintaining the status quo until the 

court can fully resolve the issues on the merits.  

Despite the serious conditions described by defendants 

and the dire need for medical equipment across the 

United States, the benefits of some potential increase 

in the availability of equipment (some of which may be 

ill-suited to the task of disease containment) do not 

outweigh the serious, and, in some cases, permanent, 

harms imposed by the denial of an individual’s right to 
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privacy.  A temporary restraining order therefore 

serves the public interest. 

 

*** 

Accordingly, it is ORDERED that plaintiffs’ motion 

for a temporary restraining order (doc. no. 73) is 

granted.  Defendants, their agents, and anyone acting 

in concert with them are TEMPORARILY RESTRAINED from 

enforcing, threatening to enforce, or otherwise 

requiring evidence of compliance with the March 27 

order against or from abortion providers, clinics, and 

their staff.  This temporary restraining order shall 

expire on April 13, 2020, at 5:00 p.m., unless extended 

by the court for good cause shown or by agreement of 

the parties. 

It is further ORDERED that the security requirement 

of Fed. R. Civ. P. 65(c) is waived and that this 

injunctive relief is effective upon service. 

It is further ORDERED that defendants are to submit 

their response to plaintiffs’ motion for a preliminary 
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injunction by 5:00 p.m. on Wednesday, April 1, 2020.  

Plaintiffs will then have until 5:00 p.m. on April 3, 

2020, to reply.  The court will immediately begin to 

reconsider the temporary restraining order in light of 

defendants’ responses.  

 DONE, this the 30th day of March, 2020.  

  
         /s/ Myron H. Thompson      
      UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA  

  
  

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients; 
LARRY A. BURNS, D.O., on behalf of himself, 
his staff, and his patients; and COMPREHENSIVE 

HEALTH OF PLANNED PARENTHOOD GREAT 

PLAINS, INC., on behalf of itself, its physicians 
and staff, and its patients,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER in 
his official capacity as Attorney General of 
Oklahoma; DAVID PRATER in his official 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his official 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity as 
Oklahoma Commissioner of Health; and 
MARK GOWER in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 

 
                                             Defendants.  
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IN SUPPORT OF PLAINTIFFS’ MOTION FOR A TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION  
 

 

 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 2 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 150 

dmerino
Typewritten text
5:20-cv-00277-G



2 

I, Gillian Schivone, declare as follows:  

1. I am a board-certified obstetrician and gynecologist licensed to practice in 

Oklahoma, and I have been practicing in Oklahoma City, Oklahoma since 2017.  

2. I obtained my undergraduate degree from Boston University.  I obtained my 

Doctor of Medicine (M.D.) degree from the University of Minnesota at Minneapolis.  I 

then completed my residency in obstetrics and gynecology at the University of Minnesota 

Medical School, followed by a fellowship in family planning at Stanford University’s 

Department of Obstetrics and Gynecology.  I also have a Master of Science degree in 

epidemiology and clinical research from Stanford University. 

3. Trust Women Oklahoma City is a licensed abortion facility that provides 

medication abortion up to 10 weeks as measured from the first day of the woman’s last 

menstrual period (“LMP”) and procedural abortions through 21.6 weeks LMP.  I have 

served as an abortion provider for Trust Women Oklahoma City since 2017.  I am one of 

several physicians who provide abortion care there. 

4. I live in Missouri and am an Assistant Professor in the Department of 

Obstetrics and Gynecology at Washington University School of Medicine in St. Louis and 

an Attending Physician at one of the teaching hospitals affiliated with the School of 

Medicine.  To provide abortion care to patients in Oklahoma, I travel from Missouri to 

Oklahoma City once or twice per month.  Typically, when I make that trip, I provide 

abortions at Trust Women Oklahoma City for two consecutive days each visit.  Normally 

I see about forty abortion patients in those two days, but that number can vary. 
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5. I submit this declaration in support of Plaintiffs’ motion for a temporary 

restraining order and a preliminary injunction, which seeks to enjoin the March 24, 2020 

Fourth Amended Executive Order 2020-07 (the “Executive Order”), as revised on March 

27, 2020 to apply to abortion procedures except in a medical emergency or when necessary 

to prevent serious health risks to the patient. 

6. The facts and opinions included here are based on my education, training, 

practical experience, information, and personal knowledge I have obtained as an OBGYN 

and an abortion provider; my attendance at professional conferences; review of relevant 

medical literature; and conversations with other medical professionals.  If called and sworn 

as a witness, I could and would testify competently to these matters. 

7. My curriculum vitae, which sets forth my experience and credentials more 

fully, is attached as Exhibit 1. 

The Executive Order and Threatened Enforcement 

8. I understand that the Executive Order states that “Oklahomans and medical 

providers in Oklahoma shall postpone all elective surgeries, minor medical procedures, and 

non-emergency dental procedures until April 7, 2020.”  I further understand that the 

Governor of Oklahoma published a statement on March 27, 2020 indicating that “any type 

of abortion services as defined in 63 O.S. § 1-730(A)(1) which are not a medical emergency 

as defined in 63 O.S. § 1-738.1 or otherwise necessary to prevent serious health risks to 

the unborn child’s mother are included in that Executive Order.”  According to the 

statement: “The rapid spread of COVID-19 has increased demands for hospital beds and 
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has created a shortage of personal protective equipment (PPE) needed to protect health care 

professionals and stop transmission of the virus.” 

9. The term PPE is sometimes used to refer to different types of protective 

equipment.  For purposes of this declaration, I assume PPE refers to basic surgical masks, 

N95 respirator masks (specialized masks that are designed to block at least 95 percent of 

very small test particles), sterile and non-sterile gloves, disposable and reusable protective 

eyewear, disposable gowns, and disposable shoe covers.  

10. After the Governor of Oklahoma extended the Executive Order to abortion 

care, I understand that Trust Women Oklahoma City ceased performing abortions.  I was 

scheduled to provide abortion services at Trust Women Oklahoma City on April 2 and 3, 

but all my patients scheduled for those days have been cancelled. 

Abortion Care Generally 

11. Pregnancy is commonly measured from the first day of the pregnant person’s 

last menstrual period (“LMP”).  A full-term pregnancy has a duration of approximately 

forty weeks LMP.  

12. Abortion is a common and essential form of healthcare.  Nearly one in four 

women in the United States will obtain an abortion by age forty-five.   

13. In the United States, the two main methods of abortion are medication 

abortion and procedural abortion.  
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14. Medication abortion involves a combination of two pills that the patient 

takes orally: mifepristone and misoprostol.1  The patient takes the first medication in the 

health center and then, typically twenty-four to forty-eight hours later, takes the second 

medication at a location of her choosing, most often the home, after which the contents of 

the pregnancy are expelled in a manner similar to a miscarriage.  Medication abortion is 

available to patients of Trust Women Oklahoma City up to 10 weeks LMP.  Because 

medication abortion is accomplished with pills, it does not involve surgery or a medical 

procedure. 

15. Procedural abortion is performed using gentle suction, sometimes along with 

instruments, to empty the patient’s uterus.  While occasionally referred to as “surgical 

abortion,” procedural abortion is not what is commonly understood to be “surgery.” 

Procedural abortion requires no incision or general anesthesia.  It also is routinely done in 

outpatient settings and does not require a hospital visit. 

16. Clinicians typically use aspiration to perform procedural abortions. 

Aspiration involves dilating the natural opening of the cervix using medications and/or 

small, expandable rods, inserting a narrow, flexible tube into the uterus through the vagina, 

and emptying the uterus through gentle suction.  This procedure typically takes five to ten 

minutes.  

17. Beginning at approximately 14 weeks LMP, a more complex procedure 

known as dilation and evacuation (“D&E”) may be necessary.  D&E uses additional 

 
1 Nat’l Acads. of Scis. Eng’g & Med., The Safety & Quality of Abortion Care in 

the United States 51 (2018). 
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instruments to empty the uterus.  Further in the second trimester, clinicians performing a 

D&E may begin cervical dilation the day before the procedure.  

18. Trust Women Oklahoma City offers procedural abortion up to 21 weeks 6 

days LMP, which is the legal limit in Oklahoma.2 

19. Abortion is one of the safest forms of medical care in the United 

States.3  That is true for both medication and procedural abortion.4  

20. Complications from both medication and procedural abortion are rare, and 

when they occur, can usually be managed in an outpatient clinic setting, either at the time 

of the abortion or in a follow-up visit.  Major complications—defined as complications 

requiring hospital admission, surgery, or blood transfusion—occur in less than one- quarter 

of one percent (0.23%) of all abortion cases.  Major complications occur only in 0.31% 

of medication abortion cases, and medication abortion is safer than commonly used 

medications such as aspirin, acetaminophen (Tylenol), and sildenafil (Viagra).  With 

respect to procedural abortions, major complications occur only in 0.16% of cases in the 

 
2 Okla. Stat. Ann. tit. 63 § 1-745.5 prohibits abortion when “the probable post-

fertilization age of the woman’s unborn child is twenty (20) or more weeks.” “Post-
fertilization age” means “the age of the unborn child as calculated from the fertilization 
of the human ovum,” id. § 1-745.2, which occurs approximately two weeks after the first 
day of a patient’s last menstrual period.  Twenty weeks post-fertilization is 22 weeks 
LMP. 

3 Nat’l Acads., supra note 1, at 77–78. 
 

4 Luu Doan Ireland et al., Medical Compared With Surgical Abortion for Effective 
Pregnancy Termination in the First Trimester, 126 Obstetrics & Gynecol. 22 (2015). 
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first-trimester and in 0.41% of those in the second trimester or later.5  Abortion-related 

emergency room visits constitute just 0.01% of all emergency room visits in the United 

States.6  

21. Patients who are unable to obtain wanted abortions will be forced to carry 

pregnancies to term, which carries substantially more medical risks, especially in 

Oklahoma.  Indeed, abortion is far safer than carrying a pregnancy to term.  The risk 

of death associated with childbirth is approximately 14 times that associated with 

abortion7, and complications such as hemorrhage are much more likely to occur with 

childbirth.  According to the Centers for Disease Control, 144 in 10,000 women who 

gave birth in a hospital in the United States in 2014 experienced unexpected 

outcomes of labor and delivery that resulted in significant short- or long-term 

consequences.8  The maternal mortality rate in Oklahoma is higher than the national 

average.9    

 
5 Ushma Upadhyay, et al., Incidence of Emergency Department Visits and 

Complications After Abortion, 125 Obstetrics & Gynecol. 175 (2015). 
 

6 Ushma Upadhyay, et al., Abortion-related Emergency Room Visits in the United 
States: An Analysis of a National Emergency Room Sample, 16(1) BMC Med. 1, 1 
(2018). 
 

7 Nat’l Acads., supra note 1 at 11, 74–75 
 

8 Ctrs. for Disease Control & Prevention, Severe Maternal Morbidity in the United  
States,https://www.cdc.gov/reproductivehealth/maternalinfanthealth/severematernalmorb
idity.html. 
 

9 Ctrs. for Disease Control & Prevention, Maternal Mortality by State, 2018, 
https://www.cdc.gov/nchs/maternal-mortality/MMR-2018-State-Data-508.pdf. 
 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 8 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 156 



8 

Importance of Abortion Access During the COVID-19 Epidemic 

22. Individuals seek abortion for a multitude of complicated and personal 

reasons.  By way of example, some patients have abortions because they conclude it is not 

the right time to become a parent or have additional children;10 they desire to pursue their 

education or career; or they lack necessary financial resources or a sufficient level of 

partner or familial support or stability.11  Other patients seek abortions because continuing 

with pregnancy could pose a risk to their health.12  All these considerations may be 

heightened during the current COVID-19 pandemic.   

23. Much is still unknown about COVID-19 when it comes to health risks, 

including whether it can complicate pregnancy.  But pregnancy is thought to be a risk 

factor for persons who contract the virus.  The American College of Obstetricians and 

Gynecologists (“ACOG”) has warned that “pregnant women are known to be at greater 

 
 
10 Indeed, a majority of women having abortions in the United States already have 

at least one child.  Guttmacher Inst., Induced Abortions in the United States 1 (2018), 
https://www.guttmacher.org/sites/default/files/factsheet/fb_induced_abortion.pdf; see 
also Jenna Jerman, Rachel K. Jones & Tsuyoshi Onda, Guttmacher Inst., Characteristics 
of U.S. Abortion Patients in 2014 and Changes Since 2008, at 6, 7 (2016), 
https://www.guttmacher.org/sites/default/ files/report_pdf/characteristics-us-abortion-
patients-2014.pdf. 
 

11 That strain is all the more apparent if one considers that the vast majority— 
approximately 75%—of abortion patients nationwide are poor or have low incomes. 
Guttmacher Inst., Induced Abortions in the United States 1, supra note 7. 
 

12M. Antonia Biggs et al., Understanding Why Women Seek Abortions in the US, 
13 BMC Women’s Health 7 (2013). 
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risk of severe morbidity and mortality from other respiratory infections such as influenza 

and SARS-CoV.  As such, pregnant women should be considered an at-risk population for 

COVID-19.”13  Moreover, the CDC has cautioned that “[p]regnancy loss, including 

miscarriage and stillbirth, has been observed in cases of infection with other related 

coronaviruses . . . during pregnancy” and “[h]igh fevers during the first trimester of 

pregnancy can increase the risk of certain birth defects.”14  Concerns have also been raised 

that SARS-CoV-2, the virus that causes COVID-19, may be capable of transmission to the 

fetus during pregnancy.15 

 
13 Am. Coll. of Obstetricians & Gynecologists, Practice Advisory - Novel 

Coronavirus 2019 (COVID-19) (last updated Mar. 13, 2020), 
https://www.acog.org/clinical/clinical-guidance/practice-advisory/articles/2020/03/ 
novel-coronavirus-2019; see also Ctrs. for Disease Control & Prevention, Information for 
Healthcare Providers: COVID-19 and Pregnant Women (last updated Mar. 16, 2020), 
https://www.cdc.gov/coronavirus/2019-ncov/hcp/pregnant-women- faq.html. 
 

14 Ctrs. for Disease Control & Prevention, Information for Healthcare Providers: 
COVID-19 and Pregnant Women, supra n. 16; see also Nina Martin, What Coronavirus 
Means for Pregnancy, and Other Things New and Expecting Mothers Should Know, 
ProPublica (Mar. 19, 2020), https://www.propublica.org/article/coronavirus-and-
pregnancy-expecting-mothers-q-and-a (quoting statement that “[[t]here may be a higher 
risk of miscarriage and premature delivery” by an OB-GYN on the CDC’s COVID-19 
emergency response team) 
 

15 Dong et al., Possible Vertical Transmission of SARS-CoV-2 From an Infected 
Mother to Her Newborn, JAMA Network (Mar. 26, 2020), 
https://jamanetwork.com/journals/jama/fullarticle/2763853; Zang, Hui et al., Antibodies 
in Infants Born to Mothers With COVID-19 Pneumonia, JAMA Network (Mar. 26, 
2020), https://jamanetwork.com/journals/jama/fullarticle/2763854; Apoorva Mandavilli, 
Shielding the Fetus from the Coronavirus, N. Y. Times (Mar. 27, 2020), 
https://www.nytimes.com/2020/03/27/health/shielding-the-fetus-from-the-
coronavirus.html. 
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24. Patients’ ability to access abortion care is critical during the COVID-19 

epidemic.  As ACOG and other leading medical organizations16 have explained in 

response to the COVID-19 pandemic, abortion “is an essential component of 

comprehensive health care” and “a time-sensitive service for which a delay of several 

weeks, or in some cases days, may increase the risks [to patients] or potentially make it 

completely inaccessible,”17 and “[t]he consequences of being unable to obtain an 

abortion profoundly impact a person’s life, health, and well-being.”18 Accordingly, 

abortion care should not be delayed or cancelled during the COVID-19 pandemic.19 

25. The American Medical Association, American Nurses Association, and 

American Hospital Association issued a similar statement that, while the public should 

obey recommendations to stay home “as we reach the critical stages of our national 

 
16 The medical organizations issuing this joint guidance were ACOG, the 

American Board of Obstetrics & Gynecology, the American Association of Gynecologic 
Laparoscopists, the American Gynecological & Obstetrical Society, the American 
Society for Reproductive Medicine, the Society for Academic Specialists in General 
Obstetrics and Gynecology, the Society of Family Planning, and the Society for 
Maternal-Fetal Medicine. 
 

17 ACOG et al., Joint Statement on Abortion Access During the COVID-19 
Outbreak (Mar. 18, 2020), https://www.acog.org/news/news-releases/2020/03/joint-
statement-on-abortion- access-during-the-covid-19-outbreak; see also, ACOG, COVID-
19 FAQs for Obstetrician Gynecologists, Gynecology (Mar. 30, 2020), 
https://www.acog.org/en/Clinical%20Information/Physician%20FAQs/COVID19%20FA
Qs%20for%20Ob%20Gyns%20Gynecology. 
 

18 Id. 
 

19 Id. 
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response to COVID-19,” those patients “with urgent medical needs, including pregnant 

women, should seek care as needed.”20 

Harms Caused by Delaying or Preventing Abortion Access 

26. As a physician, I am very concerned about the harms to patients that will 

result if abortion access is delayed or prevented as a result of Oklahoma’s decision to apply 

the Executive Order to abortion care. 

27. Patients already face numerous obstacles that can delay abortion access.  The 

Executive Order mandates delays that are categorically different, precluding abortions at 

least through April 7, 2020 and perhaps even longer.  Delays in patients’ ability to access 

abortion inflict numerous harms. 

28. Abortion is very safe, but the health risks do increase as pregnancy 

progresses.  Delaying access to abortion unnecessarily exposes patients to increased health 

risks.21   

29. Delaying access to abortion care also increases the risk that patients may 

contract COVID-19 while they are still pregnant.  Because pregnancy is thought to be a 

risk factor for the disease, patients who are forced to remain pregnant for longer are at 

greater risk of adverse health outcomes should they become infected.   

 
20 Am. Med. Ass’n, Am. Hosp. Ass’n, and Am. Nursing Ass’n, AMA, AHA, ANA: 

#StayHome to confront COVID-19 (Mar. 24, 2020), https://www.ama-assn.org/press-
center/press-releases/ama-aha-ana-stayhome-confront-covid-19. 
 

21 Nat’l Acads., supra note 1, at 77–78, 162–63. 
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30. Being denied a wanted abortion can have adverse consequences for a 

patient’s physical and mental health.22  This may be especially true in the case of patients 

who are pregnant as a result of rape or incest, who are in violent or abusive relationships, 

or who have received a diagnosis of a fetal anomaly. 

31. Patients who are delayed beyond 10 weeks LMP will have more limited 

medical options because medication abortion is not available at Trust Women Oklahoma 

City beyond that point.  I routinely see patients for whom a delay of even a week or two 

would push them beyond the point when I can provide them medication abortion.  

Medication abortion is more medically advisable for some patients who have conditions 

that are contraindicated for procedural abortion.  In addition, some patients—for example, 

patients who are survivors of sexual abuse—may prefer medication abortion over a 

procedure that requires inserting tubing or instruments into the vagina.  Others may prefer 

the convenience and privacy of completing a medication abortion at home or the place of 

her choosing. 

32. Patients who are delayed beyond approximately 14 weeks LMP may also 

have more limited medical options because not all abortion providers are trained to 

perform D&E procedures.  Even for patients who can locate a trained provider, if their 

 
22 Biggs, M.A. et al. (2017). Women's Mental Health and Well-being 5 Years After 

Receiving or Being Denied an Abortion: A Prospective, Longitudinal Cohort Study, 
JAMA Psychiatry, 74(2):169-178; Jerman, J. et al. (2017); Barriers to Abortion Care and 
Their Consequences for Patients Traveling for Services: Qualitative Findings from Two 
States, Perspectives on Sexual and Reproductive Health, 49(2):95-102, 98; Elizabeth G. 
Raymond and David A. Grimes, The Comparative Safety of Legal Induced Abortion and 
Childbirth in the United States, 119 Obstetrics & Gynecology 215, 216 (2012).   
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pregnancy has progressed into the second trimester, the only option for patients may be a 

more complex D&E procedure, which for some patients will require two days of clinical 

care instead of one. 

33. Some patients also may be delayed beyond the legal limit in Oklahoma of 

21 weeks, 6 days LMP.  When providing clinical care in Oklahoma, I typically see at least 

one patient per visit for whom a delay of a week or two would push them beyond the legal 

limit.  These patients will have no option other than to continue their pregnancies to term.  

As discussed above, childbirth carries significantly more health risks than abortion care. 

34. Based upon my experience as an abortion provider in multiple states, I am 

also very confident and concerned that some patients in Oklahoma will risk travel to other 

states to obtain abortion care.  Long-distance travel during the COVID-19 pandemic 

carries significant health risks because patients may be exposed to the virus at numerous 

points along the way.  That presents risk to the patient as well as members of her family 

and community in Oklahoma who may be exposed to the virus when that patient returns 

home.   

Abortion Care and PPE 

35. I have provided medical care throughout my career in both hospital and 

outpatient clinic settings.  Based upon my professional experience, I can confidently say 

that abortion care uses minimal amounts of PPE, and the amount of PPE used at Trust 

Women Oklahoma City is very small compared to what is required by hospitals.   

36. In my professional opinion, the benefits, if any, from conserving the small 

amount of PPE used to care for patients at Trust Women Oklahoma City is far outweighed 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 14 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 162 



Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 15 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 163 



 
 
 

Exhibit 1 
 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 16 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 164 



Curriculum Vitae                                                                                                                      
Gillian Schivone, M.D., M.S., FACOG  Updated 03/2020 

 

Gillian B Schivone, MD, MS, FACOG 
gschivone@wustl.edu 

 
Citizenship: USA 
 
Address and Telephone Numbers: 
 

Office:   Department of Obstetrics and Gynecology 
Washington University School of Medicine 
Mailstop: 8064-37-1005 
St. Louis, MO 63108 
Phone: 314-273-1583 
Fax: 314-747-6722 

 
Present Position: Assistant Professor              

Department of Obstetrics and Gynecology 
Washington University School of Medicine 
St Louis, Missouri                           
 

Education:  
Undergraduate: 2001 - 2005  B.A.  Boston University (Psychology) 

        Boston, Massachusetts 
 
 Graduate:  2007 - 2011  M.D.  University of Minnesota 

        Minneapolis, Minnesota 
  

2015 - 2017  M.S. Stanford University (Epidemiology   
                                                     and Clinical Research) 
   Stanford, California 

  
Postgraduate:  2011 - 2015  Residency in Obstetrics and Gynecology 

               University of Minnesota Medical School 
        Minneapolis, Minnesota 
                              
    2015 - 2017  Fellowship in Family Planning   
                       Department of Obstetrics and Gynecology 

Stanford University 
                 Stanford, California 
 
Academic Positions/Employment: 

2015 – 2017                  Clinical Instructor      
Department of Obstetrics and Gynecology 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 17 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 165 



Curriculum Vitae                                                                                                                      
Gillian Schivone, M.D., M.S., FACOG  Updated 03/2020  
 

 

Stanford University School of Medicine 
Stanford, California 
 

2015 – 2017                  Clinical Fellow  
Division of Family Planning  
Department of Obstetrics and Gynecology 
Stanford University School of Medicine 
Stanford, California 

 
    2017 – Present Assistant Professor 
        Department of Obstetrics and Gynecology  

Washington University School of Medicine  
Saint Louis, Missouri 

 
University and Hospital Appointments and Committees: 
University and Hospital Appointments: 

2015 – 2017  Staff Physician 
Stanford University Hospital  
Stanford, California 
 

2017 – Present Attending Physician 
Barnes-Jewish Hospital 
St Louis, Missouri 

 
2018 – Present Director, Ryan Residency Training Program 
 WUSM 
 
2019 – Present Assistant Program Director 
 Family Planning Fellowship 
 WUSM 
 
2018 – 2019  Director, Ryan Residency Training Program 
 University of Oklahoma 

 
University and Hospital Committees:  
    2018 – Present Bereavement Committee member 
       Barnes Jewish Hospital 

2018 – Present  ACGME Self Study Committee for OBGYN 
Residency, WUSM 

2019 – Present Clinical Curriculum Committee  
 WUSM 
2019 – Present Program Evaluation Committee for OBGYN  

Residency, WUSM 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 18 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 166 



Curriculum Vitae                                                                                                                      
Gillian Schivone, M.D., M.S., FACOG  Updated 03/2020 

 

 
Medical Licensure and Board Certification: 
Licensure:   2015 – Present Medical License, State of California   
                                                     2017 – Present             Medical License, State of Missouri 
    2017 – Present  Medical License, State of Oklahoma 
    2018 – Present  Medical License, State of Illinois 
 
Board Certification:  2018 – Present  American Board of Obstetrics and    

Gynecology – General Obstetrics and 
Gynecology Diplomate 

 
Honors and Awards:  
    2008   Academic Honors – 1st year Medical School 
       University of Minnesota Medical School 
    2016 – 2017   Leadership Training Academy Graduate 
       Physicians for Reproductive Health  
    2019   Teaching Scholars Program Graduate 
       WUSM 
 
Editorial Responsibilities: 

2017 – Present Reviewer, Contraception 
2018 – Present Reviewer, Contraception and Reproductive 

Medicine 
2018 – Present Reviewer, American Journal of Preventive 

Medicine 
 
Professional Societies and Organizations: 

2011 – Present  American Congress of Obstetricians and 
Gynecologists (Fellow) 

2015 – Present  Society of Family Planning (Junior Fellow) 
2015 – Present  National Abortion Federation (Member) 
2015 – Present Physicians for Reproductive Health 

(Member) 
 

Major Invited Lectureships: 
Regional and Local: 

April 2017 Contraceptive Innovation. Grand Rounds, 
Department of Obstetrics and Gynecology, 
Stanford University, Stanford, California 

 
January 2018 Contraceptive Innovation. Grand Rounds, 

Department of Obstetrics and Gynecology, 
 Washington University School of Medicine 
 St. Louis, Missouri 

Case 5:20-cv-00277-G   Document 16-4   Filed 03/31/20   Page 19 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 167 



Curriculum Vitae                                                                                                                      
Gillian Schivone, M.D., M.S., FACOG  Updated 03/2020  
 

 

 
October 2018 Contraceptive  Counseling for Women with 

Cardiac Disease. Barnes Jewish Hospital 
CME event “Maternal Cardiology Treatment 
Options and Trends” 

 
June 2019 Postpartum IUD Training with local 

Physicians and CNMs in Carbondale, IL 
 BJC Women and Infants Physician Outreach 

Program 
 
October 2019 The History and Epidemiology of Abortion. 

Didactic teaching, Oklahoma State 
University OB/GYN Residency Program 

 
April 2020 First and Second Trimester Abortion. Grand 

Rounds, Department of Obstetrics and 
Gynecology, Oklahoma State University, 
Tulsa, Oklahoma 

 
 
Research: 
Completed Support:  Society of Family Planning Research Grant  
    Role: Principal Investigator 

Self-administered lidocaine gel for pain control during cervical 
preparation for dilation and evacuation 
10/2016 – 06/2017  

                   
Bibliography: 

 
1.  Schivone GB, Blumenthal, PD. Contraception in the developing world –  
             special considerations. Semin Reprod Med 2016; 34:1-8. PMID:26556690. 
 
2. Schivone G, Dorflinger L, Halpern V. Injectable contraception: updates and 

innovation. Curr Opin Obstet Gynecol 2016; 28(6):504-509. PMID:27787287. 
 
3.  Schivone GB, Glish, LL. Contraceptive counseling for continuation and 

satisfaction. Curr Opin Obstet Gynecol 2017; 29(6):443-448. PMID:28938374. 
 
4.  Schivone GB, Lerma K, Montgomery C, et al. Self-administered lidocaine gel for 

local anesthesia prior to osmotic dilator placement: a randomized trial. 
Contraception 2019; 99(3): 148-151. PMID: 30500336.  
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Abstracts: 
 

1. Self-administered lidocaine gel for pain control prior to osmotic dilator insertion: A 
randomized controlled trial. 2018 National Abortion Federation Annual Meeting. 
Seattle, WA. April 2018. 

 
2. Self-administered lidocaine gel for pain control prior to osmotic dilator insertion: A 

randomized trial. 2018 FIGO World Congress of Gynecology and Obstetrics. Rio de 
Janeiro, Brazil.  October 2018. 

 
 

Other Educational Activities: 
 2013 – 2014   ACOG Congressional Leadership Conference 
 

2015 – 2017 Medical Student OB/GYN clerkship lectures on Contraception and 
Abortion 
Stanford University School of Medicine 
 

 2015 – 2017  Didactic lectures on Abortion for Physician Assistant Students 
    Stanford University School of Medicine 
 
 2015 – 2017   Volunteer Faculty Preceptor and Mentor for Medical Students 

Stanford University School of Medicine Arbor Free Clinic, 
Women’s Clinic 
Stanford University School of Medicine 

 
 2016 – 2017   Clinical Teaching Seminar Series participant 
    Stanford University School of Medicine 
 

2016 Contributor to ACOG Core Cases in OB/GYN for Residents, 
Contraception case 

 
2016 Contraception lecture for Department of Endocrinology Clinicians 

and Trainees 
 Stanford University School of Medicine 
 
2016 Developed, presented, and recorded lecture on Contraception 

and the Adolescent Transplant Patient for the Department of 
Pediatrics online curriculum 

 Stanford University School of Medicine 
 
2016 Presented lecture on Postplacental IUD insertion and participated 

in postpartum IUD training for clinicians with Population Services 
International/OHMASS in Port-au-Prince, Haiti 
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2016 Presented lecture on Infection Prevention to clinicians attending 

Asia Regional Quality Assurance Meeting for Population Services 
International in Bangkok, Thailand  

 
2017 Examiner for OB/GYN resident mock oral board exams 
 Stanford University School of Medicine 
 
2017 Abortion Policy lecture for undergraduate class, Current Topics 

and Controversies in Women’s Health 
 Stanford University 
 
2017 – Present Preclinical medical student and OB/GYN clerkship lectures on 

Contraception and Abortion 
 WUSM 
 
2018 – Present Didactic lectures on Abortion, Early Pregnancy Loss, and 

Sterilization for OB/GYN Resident trainees 
 WUSM 
 
2018 – Present Small-group preceptor for WUSM III OB/GYN clerkship 
 
2018 – Present  Course director for Special Topics in Reproductive Health at 

WUSM 
 
2018 – Present  Values clarification with OB/GYN Intern class during orientation 
 WUSM 
 
2018 – Present Didactic lectures for Family Planning fellows including: Facilitating 

a values clarification, Cervical preparation for Dilation and 
Evacuation, and Cardiac Disease and Contraception 

 WUSM 
 
2018 Didactic lecture and journal club on Mifepristone for OBGYN 

residents 
University of Oklahoma 

 
2019 Teaching Scholars Program Graduate 
 WUSM 

 
2019 Faculty Advisor, 4th year Reading Elective for Mark Valentine, MD 
 WUSM 
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2019 – Present  Course Director, Family Planning Sub-Internship Elective for 
medical students 

 WUSM 
  
2019 Didactic lecture on STI screening, amenorrhea, and contraceptive 

counseling for Internal Medicine Intern Didactics 
 WUSM 
 
2019 Facilitator and Faculty Mentor, Team Based-Learning for OB/GYN 

with pre-clinical medical students 
 WUSM 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf 
of itself, its physicians and staff, and its 
patients; LARRY A. BURNS, D.O., on behalf of 
himself, his staff, and his patients; and 
COMPREHENSIVE HEALTH OF PLANNED 
PARENTHOOD GREAT PLAINS, INC., on behalf 
of itself, its physicians and staff, and its 
patients,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER in 
his official capacity as Attorney General of 
Oklahoma; DAVID PRATER in his official 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his official 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity as 
Oklahoma Commissioner of Health; and 
MARK GOWER in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)  
)  
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      No.  5:20-cv-00277-G  

 
DECLARATION OF DR. LARRY A. BURNS IN SUPPORT OF PLAINTIFFS’ 

MOTION FOR A TEMPORARY RESTRAINING ORDER AND PRELIMINARY 
INJUNCTION  

 
I, LARRY A. BURNS, declare as follows: 

1. I am a physician who provides abortion services in the State of Oklahoma. I 

have been licensed to practice medicine in Oklahoma since 1973. 
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2. I obtained my undergraduate degree from Northeast Missouri State 

Teachers College, which is now known as Truman State. I obtained my doctor of 

osteopathic medicine degree from Kirksville College of Osteopathic Medicine at A.T. 

Still University. During medical school, I completed preceptorships in anesthetics and 

obstetrics and gynecology. After I obtained my medical degree, I completed a one-year 

internship at Hillcrest Hospital in Oklahoma City. My internship included an obstetric 

and gynecological rotation. 

3. My internship concluded on June 30, 1973, just five months after Roe v. 

Wade. After my internship, I worked for seven months at an abortion clinic in Tulsa. 

Witnessing the dire need many women had for abortion, and the scarcity of physicians 

providing this essential reproductive service, I decided to open my medical practice and 

specialize in first trimester abortions. I have operated my practice in Norman, Oklahoma 

since February 1974. 

4. My practice, the Abortion Surgery Center, is licensed as an abortion 

facility. I provide patients with first trimester abortions.  

5. I am the only physician at the clinic and the owner. As such, I am very 

familiar with the clinic’s policies and practices. This declaration is based on my personal 

knowledge and information I have obtained during the past 46 years as an abortion 

provider.  

6. I submit this declaration in support of Plaintiffs’ motion for a temporary 

restraining order and a preliminary injunction barring enforcement of the March 24, 2020 

Fourth Amended Executive Order 2020-07 (the “Executive Order”), as revised by 

Case 5:20-cv-00277-G   Document 16-5   Filed 03/31/20   Page 3 of 10
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 174 



3 
 
 

Oklahoma Governor Stitt on March 27, 2020 to preclude all previability abortions, except 

in a medical emergency or when necessary to prevent serious health risks to the pregnant 

woman.  

7. The Abortion Surgery Center has ceased performing abortions in light of 

the Governor’s revision of the Executive Order to preclude abortion care except in the 

rarest of situations. As a result, for my patients, the Executive Order is effectively a ban 

on previablity abortion.  

Abortion Surgery Center’s Provision of Abortion Care 

8. There are two methods of abortion used in the first trimester of pregnancy: 

medication abortion and procedural abortion. 

9. Medication abortion involves terminating a pregnancy, non-surgically and 

non-invasively, through a combination of two prescription pills taken orally: mifepristone 

and misoprostol. Mifepristone works by blocking the hormone progesterone, which is 

necessary to maintain pregnancy. Misoprostol then causes the uterus to contract and 

expel its contents, generally within hours, thereby completing the abortion in a process 

similar to natural miscarriage.  

10. A procedural abortion is accomplished through suction and/or instruments 

to evacuate the contents of the uterus. Though procedural abortions are sometimes 

referred to as “surgical abortions,” they do not actually involve surgery as that term is 

commonly defined. No cutting or incisions are involved in a procedural abortion.  

11. How long a woman has been pregnant can be measured in terms of the 

gestational age of the pregnancy or from the first day of the woman’s last menstrual 
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period (“LMP”). I perform medication abortions through 10 weeks LMP (or 8 weeks 

gestation), and I perform procedural abortions through 14 weeks LMP (or 12 weeks 

gestation). 

12. In a typical week, I care for 25 to 40 abortion patients. Approximately 25% 

of my patients receive medication abortions, and 75% receive procedural abortions.  

Abortion Surgery Center’s Response to COVID-19 

13. With the emergence of COVID-19 as a global pandemic, my clinic 

promptly took steps to protect the safety of our patients and staff and safeguard against 

the transmission of the virus.  

14. Patients were screened for possible infection. Before entering the building, 

all patients were screened for symptoms and had their temperature taken. Patients with 

any signs of infection were to be sent home, and their appointments were to be 

rescheduled. We did not have any patients who presented with symptoms and needed to 

be sent home.  

15. Access to the clinic was limited. Only a maximum of 10 patients were 

allowed in the waiting room at one time, and we imposed “social distancing” 

requirements between patients and between patients and staff. No one was allowed to 

accompany patients into the clinic, unless the patient was a minor. Minor patients could 

be accompanied only by one parent or guardian. 

16. Hard surfaces were continually sanitized. The clinic was cleaned and 

sanitized more frequently, and hard surfaces in areas used by patients were sanitized after 

each visit.  
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Abortion Surgery Center’s Lack of Hospital Transfers and Minimal Use of PPE 

17. On March 27, 2020, Governor Stitt issued a press release that “clarified that 

any type of abortion services as defined in 63 O.S. § 1-730(A)(1) which are not a medical 

emergency as defined in 63 O.S. § 1-738.1 or otherwise necessary to prevent serious 

health risks to the unborn child’s mother are included in that Executive Order.” 

According to the press release, this revision was made in light of the “increased demands 

for hospital beds” and “shortage of personal protective equipment (PPE) needed to 

protect health care professionals and stop transmission of the virus.” 

18. My clinic solely provides outpatient care. We do not have hospital beds. 

19. My practice also does not increase demand for hospital beds. Abortion care 

is exceptionally safe. Complications from abortions are rare, and when they arise, I can 

usually treat these complications in my office.  

20. Serious complications from abortions requiring transfer from a clinic to a 

hospital are exceedingly rare. In my 46 years as an abortion provider, I have transferred 

only one patient from the clinic to a hospital, and I did so only in an abundance of 

caution. This was approximately 30 years ago. The patient recovered on her own and left 

the hospital after a few hours. 

21. I am the sole provider at my clinic, and the number of patients I treat is 

miniscule in comparison to the volume of patients treated at a hospital.  

22. Abortion also does not consume significant amounts of PPE. I understand 

PPE to refer to surgical masks, N95 respirator masks (a face covering designed to block 
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at least 95 percent of very small test particles that is different from a basic surgical mask), 

sterile and non-sterile gloves, protective eyewear, gowns, and shoe covers. 

23. For medication abortions, I wear non-sterile gloves to perform the 

ultrasound but otherwise do not use any other PPE. For procedural abortions, I typically 

wear per patient one pair of sterile gloves, a gown, protective eyewear, and shoe covers. 

Staff assisting me typically wear non-sterile gloves and protective eyewear. In light of 

COVID-19, our staff also were wearing surgical masks while in the clinic.  

24. My clinic is not consuming significant quantities of PPE. We are using 

limited amounts of gloves and surgical masks. We typically order supplies for 30 days at 

a time, so we keep only a limited supply of PPE on hand. We also do not use any N95 

respirator masks. 

Harm to Abortion Surgery Center Patients 

25. The Governor’s application of the Executive Order to previability abortions 

will have a dramatic and serious impact on the physical, emotional, and financial 

wellbeing of the patients I serve and their families.  

26. Over my 46 years of providing abortions, I have spoken to thousands of 

patients about their reasons for seeking abortion care. Individuals seek abortions for a 

number of different reasons. Some are working two jobs or balancing school and work 

and are not in a position to be a parent, either financially or personally. Some are in 

abusive relationships and fear for their safety. Others are struggling to care for the 

children they already have. And others simply do not want to be pregnant or be a parent.  
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27. COVID-19 has only made these reasons more pressing. With 

unemployment rising across the country, patients face uncertainty over their futures, their 

family’s financial situation, and their ability to provide for a child. Patients with children 

have increased parenting responsibilities because many schools are closed. Those in 

abusive relationships have been required to spend more time at home with their abusive 

partners.  

28. I am also aware that the American College of Obstetricians & 

Gynecologists has warned that pregnant women should be considered an at-risk 

population for COVID-19. 

29. Access to abortion in Oklahoma was very limited before the pandemic. I 

am one of four clinics in the entire state. As a result, patients already faced challenges 

arranging appointments around work, school, and childcare, and obtaining transportation 

to the clinic.  

30. COVID-19 has made it even more difficult for patients to access abortion. 

Now that schools are closed, patients with children face additional scheduling challenges. 

Public transportation is more limited. With many people out of work, it is more 

challenging for patients to come up with the money for the procedure.  

31. It is essential that patients are able to access abortion care without delay. 

While abortion is very safe, the health risks to women increase during pregnancy. 

Patients delayed beyond 10 weeks LMP will no longer qualify for medication abortions. 

Some patients seeking procedural abortions will require comparatively more complicated 

procedural abortions using the D&E technique, which my clinic does not offer.  
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32. Delays in patients’ ability to access abortion also mean they will be 

pregnant for longer periods of time. This puts patients at increased risk of negative health 

outcomes if they contract COVID-19. 

33. Moreover, some patients may be delayed beyond the point when abortion is 

legally permitted in Oklahoma. These women will be forced to carry unwanted 

pregnancies to term, depriving them of their fundamental right to determine when and 

whether to have a child, and exposing them to greater health and other risks.  

34. Other patients may travel to other states to try and obtain abortions. In fact, 

before the Governor of Oklahoma revised the Executive Order to include abortions, 

Texas limited abortion access in that state in response to COVID-19. Almost immediately 

we began receiving calls from women in Texas seeking abortion services that they could 

no longer access in their home state. I expect Oklahoma patients will similarly reach out 

to abortion providers in other states.  

35. Interstate travel imposes additional burdens on patients in terms of costs, 

transportation, and childcare. Importantly, it also increases the likelihood that patients 

may be exposed to COVID-19 before returning to their families and communities. 

Traveling significant distances by car or public transportation necessitates person-to-

person contact with other potentially infected individuals to obtain food, gas, tickets and 

lodging. As a result of the Governor of Oklahoma’s actions to limit abortion access in 

this state, Oklahoma women seeking abortion care in other states will suffer these same 

hardships and increased risks of exposure to COVID-19.  
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36. I understand that the Executive Order states that elective surgeries and 

minor medical procedures must be postponed until April 7, 2020. Based on what I know 

and have read about the progress of COVID-19, I am very concerned that this date will 

be extended by weeks, if not months. However, even if the April 7, 2020 date were 

definitive, patients will be harmed as a result of delaying their abortions. 

I declare under penalty of perjury that the foregoing is true and correct.  

  
      _____________________________ 
      Dr. Larry A. Burns  

Executed March 30, 2020 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf 
of itself, its physicians and staff, and its 
patients; LARRY A. BURNS, D.O., on behalf of 
himself, his staff, and his patients; and 
COMPREHENSIVE HEALTH OF PLANNED 
PARENTHOOD GREAT PLAINS, INC., on behalf 
of itself, its physicians and staff, and its 
patients,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER in 
his official capacity as Attorney General of 
Oklahoma; DAVID PRATER in his official 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his official 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity as 
Oklahoma Commissioner of Health; and 
MARK GOWER in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)  
)  
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      No.  5:20-cv-00277-G 

 
DECLARATION OF JULIE BURKHART IN SUPPORT OF PLAINTIFFS’ 

MOTION FOR A TEMPORARY RESTRAINING ORDER AND PRELIMINARY 
INJUNCTION 

 
I, JULIE BURKHART, declare as follows: 

1. I am the founder and CEO of the Trust Women Foundation (“Trust 

Women”). Trust Women operates two clinics that offer high-quality reproductive health 

care to those in underserved communities, including abortion, transgender care, 
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HIV/AIDS testing, well woman exams, and contraceptive services. Trust Women opened 

its first clinic in Wichita, Kansas (“Trust Women Wichita”) in April 2013. Trust Women 

opened a second clinic in Oklahoma City, Oklahoma (“Trust Women Oklahoma City”) in 

September 2016.  

2. Trust Women Oklahoma City is a licensed abortion facility that provides 

medication abortion up to 10 weeks, as measured from the first day of the woman’s last 

menstrual period (“LMP”), and procedural abortions through 21.6 weeks LMP. Trust 

Women Oklahoma City provides abortion care to approximately 1300 patients per year.  

3. As CEO of Trust Women, I oversee operations at both clinics and am 

familiar with all aspects of our policies and practices. The facts I state here are based on 

my experience, and information and knowledge I have obtained through my work for 

Trust Women.  

4. I submit this declaration in support of Plaintiffs’ motion for a temporary 

restraining order and a preliminary injunction barring enforcement of the March 24, 2020 

Fourth Amended Executive Order 2020-07 (the “Executive Order”), as revised by 

Oklahoma Governor Stitt on March 27, 2020 to preclude previability abortions, except in 

a medical emergency or when necessary to prevent serious health risks to the pregnant 

woman.  

5. As many medical organizations made clear in recent days, all pregnancy-

related services, including abortion, are time-sensitive and essential health care services 

that should remain available during the COVID-19 crisis. Even before the Executive 

Order, Trust Women Oklahoma City was taking numerous steps to protect its patients 
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and staff from COVID-19 while continuing to provide this time-sensitive, essential health 

care to its patients.   

6. However, after the Governor revised the Executive Order to preclude 

abortion care except in the rarest of situations, Trust Women Oklahoma City was forced 

to cease performing abortions. As a result, for Trust Women Oklahoma City patients, the 

Executive Order is effectively a ban on previability abortion.  

Harm to Trust Women Oklahoma City and our Patients 

7. Even before the COVID-19 pandemic, Oklahomans already faced extreme 

obstacles to accessing abortion. Oklahoma has imposed numerous laws that delay or 

impede women from accessing abortion care. For example, the State has imposed a 

mandatory waiting period, which requires a woman to wait 72 hours after receiving 

certain state-mandated information before she can have an abortion. A woman in 

Oklahoma cannot obtain abortion care at public hospitals except in cases of rape, incest, 

or a life-threatening situation. Outpatient abortion facilities are subject to onerous 

regulations and licensing requirements that do not apply to other healthcare providers. 

And although Oklahoma specifically encourages the use of telemedicine for many other 

types of medical care, and telemedicine is used in other states to provide medication 

abortions, telemedicine cannot lawfully be used in Oklahoma to provide abortion care. 

8. There are only four remaining clinics in the entire state of Oklahoma where 

women can access abortion care. These clinics are located in Oklahoma City, Norman, 

and Tulsa, which means that women in most of Oklahoma’s rural areas, including the 
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entire panhandle and southwest corner of the state, do not have convenient access to an 

abortion provider.  

9. Women seeking abortions often face significant challenges making it to an 

appointment due to work, childcare, family obligations, and transportation. These 

burdens hit hardest on low-income and poor women, which is a substantial percentage of 

Trust Women Oklahoma City’s patients. As government funds may not be used for most 

abortions and health insurers rarely cover the procedure, women must pay out of pocket 

or seek private financial assistance. At least 29% of the clinic’s patients live at or below 

the federal poverty line and require financial assistance to obtain an abortion.  

10. The obstacles to abortion access in Oklahoma have only increased as a 

result of the COVID-19 pandemic. In addition to trying to keep them and their families 

safe, our patients are dealing with limits on public transportation, increased financial 

insecurity, and the need to care for children who can no longer attend school or childcare 

outside the home.  

11. Despite the COVID-19 pandemic, patients’ needs for timely access to 

abortion care remain.  

12. Based on my experience, patients at Trust Women Oklahoma City seek 

abortion care for many reasons, including the following: the pregnancy is the result of 

sexual assault or incest; they have medical conditions or complications during pregnancy 

that make it dangerous for them to carry a pregnancy to term; they have received a 

diagnosis of a grave or lethal fetal anomaly; they are in an abusive relationship; they feel 

that it is not the right time in their lives to have a child; they do not have the ability to 
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care for the child because they have other children; and/or they lack the financial 

resources to be a parent.  

13. These considerations, if anything, are magnified in the context of the 

COVID-19 pandemic. Patients also have the added concern that pregnancy may put them 

at greater risk of adverse health effects should they contract the virus. 

14. As a direct result of the Executive Order and March 27, 2020 Statement, 

Trust Women Oklahoma City was forced to cease providing abortions and turn patients 

away, including patients who were already at the clinic awaiting their scheduled 

appointments. I understand that there are no outpatient clinics currently providing 

abortions in the state. Our patients have nowhere in the state to go to exercise their right 

to abortion. 

15. We have already been forced to cancel 164 appointments, but we have 

turned away many more prospective patients who have called seeking abortion care. 

16. I understand that the Executive Order mandates that elective surgeries and 

minor medical procedures be postponed at least until April 7, 2020. Patients who are 

delayed and unable to access abortion between now and April 7 will be irreparably 

harmed, but I also fear that date will be extended, resulting in longer delays for even 

more patients. Certainly the COVID-19 pandemic is going to continue beyond this time, 

and the situation on the ground in Oklahoma by all accounts is worsening.  

17. Even assuming that the April 7, 2020 date were fixed, the resulting delay in 

patients’ ability to access abortion has serious implications.  
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18. Though abortion is an extremely safe medical procedure, the risks increase 

as the pregnancy progresses. Pregnancy is uncomfortable or painful for some women, so 

delay extends this experience. Delays also increase the stress and burdens of maintaining 

an unwanted pregnancy. This is particularly true for women who have a disease or other 

medical condition that makes pregnancy a significant health risk or who are pregnant as a 

result of sexual assault or incest. Moreover, because these patients would continue to be 

pregnant for a longer period of time, my understanding is that they would also be at 

increased risk of negative health outcomes if they are diagnosed with COVID-19.  

19. Delays in a woman’s ability to access abortion can also push her beyond 

the point when she can have a medication abortion. Since medication abortion is 

available to Trust Women Oklahoma City patients only in the first 10 weeks of 

pregnancy, patients who are delayed beyond 10 weeks can no longer choose this option. 

Some women strongly prefer medication over a procedure, and medication may be more 

advisable for others. We already know of at least one Trust Women Oklahoma City 

patient who would no longer be a candidate for medication abortion at our clinic due to 

the Executive Order, even if we were still providing abortion services 

20. Delays can push women whose pregnancies are further along to the point at 

which a more complicated procedure (known as “D&E”) is required. A D&E is 

sometimes a two-day procedure, and it requires more time in the clinic and a larger 

number of staff than a procedural abortion earlier in pregnancy.  

21. Delaying abortion also can increase costs to the patient. More complicated 

D&E procedures cost more than methods of abortion earlier in pregnancy. These costs, in 
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turn, will likely lead to additional delay and present an even greater hardship to 

vulnerable populations during the economic fallout of the COVID-19 pandemic. 

22. Other patients could be foreclosed from receiving an abortion altogether 

because delays extend their pregnancies beyond the legal gestational limit for abortion in 

Oklahoma and they will not be able to travel out of state for care. These patients will be 

forced to carry unwanted pregnancies to term, resulting in a deprivation of their 

fundamental right to determine when and whether to have a child or to add to their 

existing families, as well as greater health and other risks to them and their children. 

Trust Women Oklahoma City’s Response to COVID-19 

23. As the COVID-19 pandemic became increasingly serious across the 

country, Trust Women Oklahoma City developed practices to protect the safety of our 

patients and staff and to reduce the risk of transmission of the virus. Trust Women 

Oklahoma City continued to amend and refine their COVID-19 protocols as the situation 

developed.  

24. Prior to the March 27 Statement extending the Executive Order to nearly all 

abortion care, all patients coming to Trust Women Oklahoma City were screened for 

respiratory symptoms via phone before their appointments. If they had any symptoms, 

patients’ appointments were rescheduled. We also informed patients that they would no 

longer be allowed to bring someone with them to their appointment, except for parents 

accompanying minor patients. We no longer allowed volunteers in the clinic and only 

allowed essential vendors.  
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25. To further reduce the number of visitors to the clinic, we also moved any 

non-urgent, non-abortion appointments to telemedicine. (No abortion services could be 

moved to telemedicine because Oklahoma law prevents it.) 

26. All visitors to the clinic, including patients, staff, and vendors, were 

assessed for fever and respiratory symptoms before entering the clinic. No one with any 

symptoms was allowed to enter.  

27. In order to maintain distance between patients, in accordance with social-

distancing recommendations, we removed chairs from the waiting room and utilized 

another waiting room and exam rooms for patients in the clinic. We also encouraged 

patients to wait outside or in their cars until we were ready to see them.  

28. We increased our cleaning and sanitizing of surfaces in the clinic. Most 

recently, the clinic was deep cleaned on March 26, 2020, and I engaged our cleaning 

service to clean every night of the week moving forward. 

29. We amended our protocols to require all staff to remove “street clothes” 

and wear scrubs while in the clinic. These scrubs were sanitized at the end of each day. 

We also amended our protocols so that patients no longer used gowns, blankets, or robes 

during and after their procedures to reduce the risk of transmission on linens.  

Trust Women Oklahoma City’s Lack of Hospital Transfers and Minimal Use of 

PPE 

30. The March 27, 2020 statement by Governor Stitt indicated that he was 

revising the Executive Order to preclude most previability abortions in light of the 

“increased demands for hospital beds” and “shortage of personal protective equipment 
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(PPE) needed to protect health care professionals and stop transmission of the virus.” I 

received the press release at 4:48 p.m. that afternoon via an email sent to a listserv for 

Oklahoma medical facilities. A copy of that email is attached as Exhibit 1 to this 

declaration. 

31. Trust Women Oklahoma City solely provides outpatient care, so we do not 

have hospital beds. We almost never send patients to the hospital. Abortion care is 

extremely safe, and in the rare circumstance that a complication arises, it can usually be 

managed in the clinic. It is extremely rare for Trust Women Oklahoma City to transfer a 

patient from the clinic to the hospital.  

32. Abortion services also do not consume significant amounts of PPE. I 

understand PPE to refer to surgical masks, N95 respirator masks (a face covering 

designed to block at least 95 percent of very small test particles that is different from a 

basic surgical mask), sterile and non-sterile gloves, protective eyewear, gowns, and shoe 

covers. 

33. For consults and ultrasounds, Trust Women Oklahoma City typically only 

uses one pair of non-sterile gloves per patient. PPE is not typically used when dispensing 

medication abortion, which constitutes about 48 percent of abortions at Trust Women 

Oklahoma City.  

34. For procedural abortions prior to approximately 15 weeks LMP, which are 

about 42 percent of abortions at our clinic, the physician will typically wear shoe covers, 

a surgical cap, a face shield or protective eyewear, non-sterile gloves, and sometimes a 

surgical mask. For procedural abortions after approximately 15 weeks LMP, which are 
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about 10 percent of abortions at our clinic, physicians will typically add a gown and wear 

sterile gloves instead of non-sterile gloves. The staff assisting the physician will wear 

shoe covers, a surgical cap, protective eyewear, and non-sterile gloves.  

35. In response to COVID-19, we had our staff members wear surgical masks 

when they were in the clinic. We also had a small number of N95 respirator masks 

(approximately 50) and planned to have staff use one per week underneath their surgical 

masks until the supply ran out. 

36. All told, we were using a miniscule amount of PPE relative to the PPE that 

a hospital or even an outpatient ambulatory surgical center might use.  

37. Additionally, I am concerned that the Executive Order will exacerbate the 

COVID-19 crisis. Patients forced to continue pregnancies will place greater burdens on 

the healthcare system as pregnancy requires numerous doctor visits, and especially if the 

patient carries to term, a hospital admission. Meanwhile, patients who are compelled to 

travel to other states, potentially using public transportation, are putting themselves at 

increased risk of contracting the virus at a time when public health experts have advised 

the public to minimize activities outside the home. In-person contact with other 

individuals is unavoidable when patients are traveling hundreds of miles and navigating 

food, lodging and transportation. These contacts increase the likelihood that patients will 

be exposed to COVID-19 and return to Oklahoma with the virus. 

38. The notion that patients will attempt long-distance travel to obtain abortion 

care is not a theoretical concern. Before Oklahoma’s Executive Order was expanded to 

abortion care, Texas instituted similar measures that I understand sharply curtailed 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER 
LLC, d/b/a TRUST WOMEN OKLAHOMA 
CITY, on behalf of itself, its physicians and 
staff, and its patients; LARRY A. BURNS, 
D.O., on behalf of himself, his staff, and his 
patients; and COMPREHENSIVE HEALTH OF 
PLANNED PARENTHOOD GREAT PLAINS, 
INC., on behalf of itself, its physicians and 
staff, and its patients,  

 
Plaintiffs, 

 
v. 

 
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER 
in his official capacity as Attorney General 
of Oklahoma; DAVID PRATER in his official 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his official 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity 
as Oklahoma Commissioner of Health; and 
MARK GOWER in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 

 
Defendants. 
 

CIVIL ACTION 
 

Case No. 5:20-cv-00277-G 
 

DECLARATION OF BRANDON J. 
HILL, PHD 

 
 
 

 
I, Brandon J. Hill, PhD, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury that 

the following is true and correct: 

1. I am the President and CEO of Comprehensive Health of Planned Parenthood 

Great Plains, Inc. (“CHPPGP”), which operates health centers in Kansas and Oklahoma.  

As CEO, I oversee the operations of all CHPPGP health centers and therefore am familiar 
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with our operations and finances, including the services we provide and the communities 

we serve.  

2. CHPPGP provides comprehensive reproductive health care services, 

including abortion care, birth control, pregnancy testing and prenatal referrals, testing and 

treatment for sexually transmitted infections (STIs), PrEP, PEP, clinical breast exams, 

breast and cervical cancer screenings, colposcopy and biopsy, and condyloma treatment. 

CHPPGP also provides Gender Affirming Hormone Therapy and hormone replacement 

therapy. CHPPGP provides abortion care at its health center in Oklahoma City. 

3. I submit this declaration in support of Plaintiffs’ motion for a temporary 

restraining order and a preliminary injunction, which seeks to enjoin Fourth Amended 

Executive Order (“EO”) 2020-007, as interpreted by Oklahoma Governor Stitt to ban 

previability abortion in the state except for very limited circumstances.  I am familiar with 

EO 2020-007 and the interpretation of it as described in the March 27 press release issued 

by Governor Stitt.  

4. The facts I state here are based on my experience, my review of CHPPGP’s 

business records, and information and personal knowledge obtained in the course of my 

duties as President and CEO of CHPPGP. If called and sworn as a witness, I could and 

would testify competently thereto. 

EO 2020-007 and its Expansion in the March 27 Press Release 

5. On March 24, 2020, Oklahoma Governor J. Kevin Stitt issued EO 2020-007, 

relating to reduing the transmission of the COVID-19 virus. That order directs: 

“Oklahomans and medical providers in Oklahoma shall postpone all elective surgeries, 
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minor medical procedures, and non-emergency dental procedures until April 7, 2020.”  

Governor Stitt announced EO 2020-007 at a press conference on March 24, at which a 

reporter asked the Governor whether abortion was included in the definition of elective 

surgery and he stated he had “not gotten into the granular detail of what's an elective 

surgery and what's not.”  

6. On March 27, Governor Stitt issued a press release, expanding EO 2020-007 

to encompass “any type of abortion services as defined in 63 O.S. § 1-730(A)(1) which are 

not a medical emergency as defined in 63 O.S. § 1-738.1 or otherwise necessary to prevent 

serious health risks to the unborn child’s mother are included in that Executive Order.”  I 

understand that 63 O.S. § 1-730(A)(1), includes all methods of abortion, including 

medication abortion. In addition, I understand medical emergency is defined in Oklahoma 

statutes to “mean the existence of any physical condition, not including any emotional, 

psychological, or mental condition, which a reasonably prudent physician, with knowledge 

of the case and treatment possibilities with respect to the medical conditions involved, 

would determine necessitates the immediate abortion of the pregnancy of the female to 

avert her death or to avert substantial and irreversible impairment of a major bodily 

function arising from continued pregnancy.”   

7. Governor Stitt’s press release refers to “increased demands for hospital beds” 

and “a shortage of personal protective equipment (PPE).” The press release does not 

explain whether there is a shortage of all types of PPE—a term that I understand to broadly 

encompass surgical masks, N95 respirators (a face covering that is designed to block at 

least 95 percent of very small test particles and which, when used appropriately, is a more 

Case 5:20-cv-00277-G   Document 16-7   Filed 03/31/20   Page 4 of 9
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 197 



 4 

effective filtration system than a surgical mask), sterile and non-sterile gloves, protective 

eyewear, gowns, and shoe covers—or whether only specific types of PPE are in shortage. 

CHPPGP’s Provision of Abortion Care in Oklahoma 

8. CHPPGP currently provides various methods of abortion at its outpatient 

facility in Oklahoma City, including medication abortion up to 11 weeks measured from 

the first day of the patient’s last menstrual period (“LMP”), aspiration abortion up to 14.6 

weeks LMP, and dilation and evacuation (“D&E”) from 15 weeks to 18 weeks LMP.   

9. To date in 2020, CHPPGP has performed 322 abortions, of which the vast 

majority (267) were medication abortions.  Fourteen (14) abortions were performed beyond 

10 weeks LMP1 -- and therefore were necessarily either an aspiration or D&E abortion.  Of 

the 308 patients who were eligible for a medication abortion (i.e. before 10 / 11 weeks 

LMP), 41 received an aspiration or a D&E abortion. In 2019, due to a several month 

renovation of our health center in Oklahoma City, CHPPGP was only able to offer limited 

abortion services.  In total, CHPPGP provided 286 abortions in 2019, of which all were 

medication abortion and prior to 10 weeks LMP.  Neither of the methods of abortion that 

CHPPGP offers requires extensive PPE or otherwise would deplete PPE. Indeed, CHPPGP 

does not use any PPE when providing patients with the combination of pills to have a 

medication abortion. Furthermore, CHPPGP does not use or have any N95 respirators, 

which I understand are PPE in short supply during the COVID-19 pandemic. 

 
1 In accordance with our national medical standards and guidelines and a review of 
clinical evidence supporting the use of medication abortion to 11 weeks LMP, CHPPGP 
extended medication abortion from 10 weeks to 11 weeks LMP in early March 2020. 
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10. CHPPGP also uses a limited amount of PPE to provide aspiration or D&E 

abortions. Three staff members are involved when providing these methods of abortion: a 

physician, a registered nurse, and a technician. For each staff member involved, we 

distribute for daily use: one protective face shield, one surgical mask (which is different 

from an  N95 respirator), one set of gowns, one hair cover and one set of shoe covers; these 

are used repeatedly throughout the day, unless they become soiled. Each staff member also 

uses a set of non-sterile gloves per procedure. The staff involved in providing the abortion 

are the same staff involved in performing the ultrasound and laboratory exam that 

accompanies medication or surgical abortion.  An additional registered nurse staffs the 

recovery room and uses a set of non-sterile gloves.  

11. Legal abortion is one of the safest medical procedures in the United States. 

Complications from both medication and surgical abortion are exceedingly rare, and when 

they occur we can usually manage them at our health center, either at the time of the 

abortion or in a follow-up visit.  CHPPGP has never had occasion to transfer a patient from 

the health center to a hospital. 

CHPPGP’s Efforts to Prevent Spread of COVID-19 and Conserve Needed Resources 

12. CHPPGP takes the COVID-19 outbreak very seriously and the health and 

safety of our patients, staff, and community is our top priority.  As a health care provider, 

CHPPGP is an essential organization and our patients rely on us now more than ever since 

so many aspects of sexual and reproductive health are time sensitive.  In order to ensure 

the safety of our patients, staff, and community, (even before Governor Stitt issued EO 

2020-07) we implemented numerous policies at our health centers to help prevent the 
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spread of COVID-19 and to preserve PPE that is in short supply during the pandemic.  Our 

policies were derived from CDC guidance, other recent evidence-based science and 

medicine, and the recommendations of leading national medical organizations.   

13. For example, we increased the sanitization of our health centers, with special 

attention to commonly touched surfaces.  In addition, for services that are not time 

sensitive, we have reduced our schedule of available appointments and hours of operations 

to decrease patient volume and ensure that we comply with current social-distancing 

recommendations. The reduction in patient volume has also led to reduction in use of PPE. 

When making appointments, we have been screening all patients to reduce the potential of 

having infected patients visit our health centers.  We have stopped allowing student interns 

or volunteers to work at our health centers. And although in normal times we welcome 

support companions accompanying abortion and non-abortion patients, we have decided 

not to allow such companions (except parents accompanying minors) to enter our health 

centers in order to reduce the number of overall people exposed to one another.   

14. Furthermore, when all patients arrive at the health center they are 

immediately screened and asked if they are experiencing any symptoms that would indicate 

they may have COVID-19.  Every patient and staff working in the health center must have 

their body temperature taken even if they do not report having a fever (> = 100 F) or other 

symptoms. We are also limiting the number of total patients in our waiting room, and once 

we reach the limit that allows patients to remain 6ft a part we ask that patients wait in their 

car and we call them when we are ready to see them. 
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Harms Caused by EO 2020-07 and the March 27 Statement  

15. CHPPGP reasonably fears enforcement of EO 2020-07, given that the 

Governor has revised the Order to prohibit all methods of abortion, and has provided only 

a narrow exception for a “medical emergency” (defined in Oklahoma law), and an 

exception for abortions that are “necessary to prevent serious health risks” to a pregnant 

woman.  The Governor’s March 27 press release does not explain what the latter language 

means and does not grant physicians the discretion to make these determinations on a case 

by case basis, using their best medical judgment after provider / patient consultation. 

CHPPGP also reasonably fears enforcement of EO 2020-07 as to medication abortions -- 

despite the fact that these are not “surgeries” nor “procedures” and therefore do not fall 

within the terms of the Order at all. As a result, CHPPGP has been forced to cease 

scheduling abortions to occur prior to April 7.   

16. On the morning the Governor issued the press release interpreting EO 2020-

07, CHPPGP was set to open its abortion schedule in Oklahoma City for the weeks of 

March 30 and April 6, with the full expectation that we would be providing medication 

abortions to patients on April 1 and all methods of abortion on April 3.  Indeed, CHPPGP 

has received numerous calls from patients seeking to schedule their abortion for the week 

of March 30, but due to the Governor’s expansion of EO 2020-07, CHPPGP has been 

forced to tell patients they cannot have an abortion in the state of Oklahoma prior to April 

7.  Nor can CHPPGP guarantee that patients who are currently scheduled for after April 7 

will be able to keep their appointments, should the Governor choose to extend the current 
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EO given that national medical professionals expect the pandemic to last for months to 

come if not longer.   

 

I declare under penalty of perjury that the foregoing is true and correct and that this 

declaration was executed on March 30, 2020.  

             
        _______________________ 
         Brandon J. Hill, PhD 
 
 
 
 
 

Case 5:20-cv-00277-G   Document 16-7   Filed 03/31/20   Page 9 of 9
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 202 



 

Attachment D 

Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 203 



 
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA City, on 
behalf of itself, its physicians and staff, and its 
patients; 

LARRY A. BURNS, D.O., on behalf of himself, 
his staff, and his patients; and  

COMPREHENSIVE HEALTH OF PLANNED 

PARENTHOOD GREAT PLAINS, INC., on 
behalf of itself, its physicians and staff, and its 
patients, 

 

  Plaintiffs, 

v. 
 Case No: 20-CV-277-G 
 

J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, 

MIKE HUNTER, in his official capacity as 
Attorney General of the State of Oklahoma; 

DAVID PRATER, in his official capacity as District 
Attorney for Oklahoma County; 

GREG MASHBURN, in his official capacity as 
District Attorney for Cleveland County 

GARY COX, in his official capacity as Oklahoma 
Commissioner of Health; and 

MARK GOWER, in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 
  Defendants. 
 

  

DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
TEMPORARY RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 1 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 204 



i 
 

TABLE OF CONTENTS 

INTRODUCTION ............................................................................................................................... 1 

STATEMENT OF FACTS.................................................................................................................. 3 

A. The COVID-19 pandemic and the public health response to “flatten the 
curve.” ............................................................................................................................. 3 

B. The risks of elective abortion during the COVID-19 pandemic.......................... 9 

ARGUMENT .......................................................................................................................................13 

I. Plaintiffs are not likely to prevail on the merits ..............................................................14 

A. The State’s police powers extend to protecting public health, especially 
during times of emergency, and abortion may be regulated to protect 
public health. ............................................................................................................... 15 

B. The State is not unreasonable in determining that a delay in elective 
procedures, including elective abortion, will assist in flattening the curve 
and thereby promoting the most compelling interests in public health. ........... 23 

II. The balance of equities favors allowing the State to continue to flatten the curve. .30 

A. Plaintiffs’ alleged irreparable harm does not outweigh the State’s interest 
in preventing a health catastrophe. .......................................................................... 31 

B. The public interest weighs in favor of allowing a short-term delay of 
elective procedures, including elective abortion. ................................................... 32 

CONCLUSION ...................................................................................................................................33 

 

  

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 2 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 205 



ii 
 

TABLE OF AUTHORITIES 

Cases 

Awad v. Ziriax,  
670 F.3d 1111 (10th Cir. 2012) ............................................................................................... 14, 30 

Banzhaf v. F.C.C.,  
405 F.2d 1082 (D.C. Cir. 1968) .............................................................................................. 15, 16 

Benson v. Walker,  
274 F. 622 (4th Cir. 1921) ........................................................................................................ 16, 21 

Burns v. Cline,  
387 P.3d 348 (Okla. 2016) ..............................................................................................................13 

City of Akron v. Akron Ctr. for Reprod. Health,  
462 U.S. 416 (1983) .........................................................................................................................19 

Compagnie Francaise de Navigation a Vapeur v. Bd. of Health of State of La.,  
186 U.S. 380 (1902) .........................................................................................................................16 

Doe v. Parson,  
368 F. Supp. 3d 1345 (E.D. Mo. 2019) ........................................................................................14 

Dominion Video Satellite, Inc. v. Echostar Satellite Corp.,  
356 F.3d 1256 (10th Cir. 2004) ......................................................................................................13 

Fish v. Kobach,  
840 F.3d 710 (10th Cir. 2016) ................................................................................................. 14, 30 

Furnace v. Oklahoma Corp. Comm’n,  
51 F.3d 932 (10th Cir. 1995) ..........................................................................................................17 

Gonzales v. Carhart, 
550 U.S. 124 (2007) ................................................................................................................. passim 

Heideman v. S. Salt Lake City,  
348 F.3d 1182 (10th Cir. 2003) ......................................................................................... 13, 14, 32 

Hickox v. Christie,  
205 F. Supp. 3d 579 (D.N.J. 2016)............................................................................ 16, 21, 22, 24 

In re Gregg Abbott, et al., 
 No. 20-50264 (5th Cir. Mar. 31, 2020) ................................................................................... 2, 25 

In re: State Question No. 805,  
No. 118,719 (Okla. Mar. 18, 2020) ...............................................................................................18 

Isbell v. City of Oklahoma City, Okla.,  
No. CIV-11-1423-D, 2011 WL 6016906 (W.D. Okla. Dec. 2, 2011) .....................................32 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 3 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 206 



iii 
 

Jacobson v. Commonwealth of Massachusetts,  
197 U.S. 11 (1905) .................................................................................................................... passim 

Jane L. v. Bangerter,  
102 F.3d 1112 (10th Cir. 1996) ......................................................................................................20 

Juragua Iron Co. v. U.S.,  
212 U.S. 297 (1909) .........................................................................................................................17 

Kowalski v. Tesmer,  
543 U.S. 125 (2004) .........................................................................................................................14 

Lech v. Jackson,  
2018 WL 10215862 (D. Colo. Jan. 8, 2018) ................................................................................17 

Lech v. Jackson,  
791 Fed. App’x 711 (10th Cir. 2019),  
cert. pet. filed No. 19-1123 (U.S.) ......................................................................................................16 

Mazurek v. Armstrong, 
520 U.S. 968 (1997) .........................................................................................................................19 

Miller v. Schoene,  
276 U.S. 272 (1928) .........................................................................................................................22 

Nova Health Systems v. Hunter,  
No. CV-2015-1838 (Okla. Cnty.) ..................................................................................................31 

Phillips v. City of N.Y.,  
775 F.3d 538 (2d Cir. 2015)..................................................................................................... 16, 22 

Planned Parenthood Arizona, Inc. v. Humble,  
753 F.3d 905 (9th Cir. 2014) ..........................................................................................................23 

Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 
748 F.3d 583, 595 (5th Cir. 2014) .................................................................................................12 

Planned Parenthood v. Casey,  
505 U.S. 833 (1992) ................................................................................................................. passim 

Rasmussen v. State of Id.,  
181 U.S. 198 (1901) .........................................................................................................................16 

Reynolds v. McNichols,  
488 F.2d 1378 (10th Cir. 1973) ............................................................................................... 17, 22 

Roe v. Wade, 
410 U.S. 113 (1973) .................................................................................................................. 19, 20 

Sentell v. New Orleans & C.R. Co.,  
166 U.S. 698 (1897) .................................................................................................................. 16, 17 

South Wind Women’s Center v. Hunter,  
No. CV-2019-2506 (Okla. Cnty. Jan. 14, 2020) ..........................................................................12 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 4 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 207 



iv 
 

Stenberg v. Carhart, 
530 U.S. 914, 958 (2000) .................................................................................................................10 

U.S. ex rel. Siegel v. Shinnick,  
219 F.Supp. 789 (E.D.N.Y. 1963) .................................................................................................22 

United States v. Caltex, 
344 U.S. 149 (1952) .........................................................................................................................17 

United States v. Huitron-Guizar,  
678 F.3d 1164 (10th Cir. 2012) ......................................................................................................17 

United States v. Pacific R. Co., 
120 U.S. 227 (1887) .........................................................................................................................18 

United States v. Russell,  
80 U.S. 623 (1871) ............................................................................................................................17 

Warth v. Seldin,  
422 U.S. 490 (1975) .........................................................................................................................14 

Whole Women’s Health v. Hellerstedt,  
136 S. Ct. 2292 (2016) ........................................................................................................ 13, 20, 22 

Winter v. Nat. Res. Def. Council, Inc.,  
555 U.S. 7 (2008) ....................................................................................................................... 13, 30 

Statutes 

OKLA. STAT. tit. 63, § 1-737.9(A) ........................................................................................................ 8 

OKLA. STAT. tit. 63, § 1-738.1A ........................................................................................................... 8 

Other Authorities 

30,000 Physicians Respond to ACOG on COVID19, Press Release, Am. Ass’n of Pro-Life 
Obstetricians & Gynecologists, https://aaplog.org/press-release-30000-physicians-
respond-to-acog-on-covid19/. ................................................................................................... 7, 8 

Abortion Information By State, PLANNED PARENTHOOD GREAT PLAINS COMPREHENSIVE 

HEALTH, https://www. plannedparenthood.org/planned-parenthood-comprehensive-
health-great-plains/abortion-information (accessed April 1, 2020) .......................................... 9 

ACOG Practice Bulletin Number 135: Second Trimester Abortion, Obstetrics & 
Gynecology 121(6) (2013) ..............................................................................................................11 

Andrea Gallo, Louisiana Nurses Face Start Choice Between Personal Protection, 
Coronavirus Patient Care, https://www.nola.com/news/coronavirus/ article_5ffada98-
7071-11ea-9c12-0bbed00fccd5.html. .............................................................................................. 4 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 5 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 208 



v 
 

Bernard Condon, Video Shows New York City Emergency Room Overflowing With Patients as City on 
Frontlines of Coronavirus Outbreak, Associated Press, Mar. 28, 2020, https://abc7ny.com/ 
jamaica-hospitalqueens-new-york-city-nyc-coronavirus/6058195/ .......................................... 4 

Byron Calhoun, The Maternal Mortality Myth in the Context of Legalized Abortion, Linacre Q.  
2013 Aug. 80(3), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6027002/ .................28 

Coronavirus COVID-19 Global Cases by the Center for Systems Science and Engineering 
(CSSE) at Johns Hopkins University (JHU), https://gisanddata.maps.arcgis.com/apps/ 
opsdashboard /index.html#/bda7594740fd40299423467b48e9ecf6  
(accessed Mar. 31, 2020) .............................................................................................................. 3, 4 

Coronavirus Disease 2019 (COVID-19), Healthcare Professionals: Frequently Asked 
Questions and Answers, Centers for Disease Control and Prevention (last updated March 
30, 2020), https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html .............................25 

Coronavirus Disease Daily Data Study, 
https://www1.nyc.gov/assets/doh/downloads/pdf/imm/ covid-19-daily-data-
summary.pdf (as of Mar. 31, 2020 at 4:30 PM) ............................................................................ 4 

Dan Mangan, Fauci tells basketball star Stephen Curry US ‘can start thinking about’ getting back to 
normal when pandemic curve falls, CNBC, Mar. 26, 2020, https://www.cnbc.com/2020/03/ 
26/coronavirus-response-fauci-says-return-to-normal-ways-off.html. .................................... 5 

Donations Needed, PLANNED PARENTHOOD KEYSTONE, 
https://www.facebook.com/PPKeystone/posts/10156930440922665. ..............................26 

FDA Mifeprex Label, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf ...........11 

FDA REMS at 1, https://www.fda.gov/drugs/drug-safety-and-availability/risk-evaluation-
and-mitigation-strategies-rems. ......................................................................................................12 

FDA Warning Letter: Rablon (March 8, 2019) at 2, https://www.fda.gov/inspections-
compliance-enforcement-and-criminal-investigations/warning-letters/rablon-1111111-
03082019 ...........................................................................................................................................12 

Fees, ABORTION SURGERY CENTER, http://www.abortionsurgerycenter.com/fees  
(accessed April 1, 2020) .................................................................................................................... 9 

Interview with Dr. Drew Harris of Thomas Jefferson University, NPR, Mar. 11, 2020, 
https://www.npr.org/2020/03/11/814603316/public-health-experts-encourage-social-
distancing-to-flatten-the-curve-of-infect. ....................................................................................... 4 

J. Edward Moreno, Ohio Supreme Court denied challenge to state primary delay, THE HILL  
(Mar. 17, 2020), https://thehill.com/homenews/state-watch/487983-ohio-supreme-
court-denies-challenge-to-state-primary-delay. ...........................................................................18 

Marilynn Marchione, Cancer, Heart Surgeries Delayed as Coronavirus Alters Care, Associated Press 
(Mar. 18, 2020), https://apnews.com/c161afff751e36d0cac4b59760288eb5 ........................ 9 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 6 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 209 



vi 
 

Mattia Ferraresi, A Coronavirus Cautionary Tale From Italy: Don’t Do What WeDid, 
(Boston Globe, Mar. 13, 2020), https://www.bostonglobe.com/2020/03/13/opinion/ 
coronavirus-cautionary-tale-italy-dont-do-what-we-did/ ........................................................... 3 

Mifeprex (mifepristone) tablets Label, U.S. FOOD AND DRUG ADMIN., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf. ..........24 

Mirco Nacoti, et al, At the Epicenter of the Covid-19 Pandemic and Humanitarian 
Crises in Italy: Changing Perspectives on Preparation and Mitigation, NEJM Catalyst: 
Innovations in Care Delivery, Mar. 22, 2020), 
https://catalyst.nejm.org/doi/full/10.1056/CAT.20.0080 ....................................................... 3 

Oklahoma COVID-19 Timeline, https://coronavirus.health.ok.gov/ ........................................ 3 

Patient Care Services: Abortion, TRUST WOMEN OKLAHOMA CITY, 
https://trustwomen.org/clinics/oklahoma-city/patient-care-services/abortion  
(accessed April 1, 2020) ..................................................................................................................10 

Press Conference, 45:20-45:33, available at https://www.facebook.com/GovStitt/videos/ 
347717132833192/ ............................................................................................................................ 7 

Rosemary Westwood, ‘This Is Absolutely Frightening’: Louisiana Hospitals Brace 
For The Worst of COVID-19, https://www.wwno.org/post/absolutely-frightening-
louisiana-hospitals-brace-worst-covid-19. ..................................................................................... 4 

Sam Whitehead, CDC Director on models for the months to come, NPR (March 31, 2020), 
https://www.npr.org/sections/health-shots/2020/03/31/824155179/cdc-director-on-
models-for-the-months-to-come-this-virus-is-going-to-be-with-us .......................................25 

Sheri Fink, White House Takes New Line After Dire Report On Death Toll, (N.Y. 
Times, Mar. 16, 2020), https://www.nytimes.com/2020/03/16/us/coronavirus-
fatalityrate-white-house.html............................................................................................................ 3 

Regulations 

Executive Order 2020-07, Mar. 15, 2020, 
https://www.sos.ok.gov/documents/executive/1913.pdf. ....................................................... 5 

Fourth Amended Executive Order 2020-07, Mar. 24, 2020, 
https://www.sos.ok.gov/documents/ executive/1919.pdf. ............................................... 5, 18 

General Order 20-8 (W.D. Okla. Mar. 17, 2020) ............................................................................18 

Governor Stitt Clarifies Elective Surgeries and Procedures Suspended Under Executive 
Order, Press Release, Mar. 27, 2020, https://www.governor.ok.gov/articles/ 
press_releases/governor-stitt-clarifies-elective-surgeries. ...................................................... 6, 7 

Seventh Amended Executive Order, 2020-07, April 1, 2020, 
https://www.sos.ok.gov/documents/executive/1926.pdf ................................................... 5, 8 

 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 7 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 210 



vii 
 

Constitutional Provisions 

U.S. CONST. amend. X ........................................................................................................................15 

 

 

 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 8 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 211 



1 
 

INTRODUCTION 

We are facing the public health crisis of our generation. The State of Oklahoma—along 

with the rest of the country and the world—has taken strong measures to preserve the public 

health. The well-known strategy has been to “flatten the curve”: slow the spread of the virus 

and preserve our healthcare resources such that the peak infection rate does not outstrip our 

system’s ability to treat patients. This requires everyone—cumulatively, throughout society—

to participate, and our democracy has tasked state elected officials to coordinate and enforce 

this life-saving public health response.  

In pursuing this strategy, Oklahoma has taken numerous steps: it has shuttered businesses, 

halted commerce, restricted movement and travel, delayed democratic processes, prohibited 

assembly and gatherings over 10 people, and pushed back criminal trials. All of these acts 

implicate constitutional liberties, but precedent firmly establishes that it is within the State’s 

police power to do so to protect the public health. 

After numerous doctors and healthcare organizations made strong recommendations, the 

Governor also imposed a temporary delay on elective procedures. This delay, like many other 

measures, will reduce the risks of further spread of the virus, preserve personal protective 

equipment (PPE), and, in the event of complications from elective procedures, preserve the 

availability of hospital resources in the near term for when the virus’s worst impact is upon us.  

Plaintiffs admit the pandemic is a public health emergency. Doc. 16 at 4. Their motion 

does not claim they are being treated differently from others. Plaintiffs admit they have a large 

role to play in limiting the virus’s spread and preserving our state’s healthcare resources. Id. at 

12. They just refuse to do so. That should suffice to show their claims must fail. 
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But in their view, while Oklahoma can fight the pandemic in numerous ways that implicate 

constitutional liberties—assembly, speedy trial, travel, commerce, property—the Constitution 

absolutely forbids postponing elective abortions even if doing so helps protect the public 

health. Id. at 18-21. In their view, every elective procedure throughout the state can be delayed, 

but elective abortion must go unaffected, no matter what. And in their view, our elective 

representatives have no right to manage the public health response to this pandemic, but 

instead each individual business, provider, and patient should do what they want, no matter 

the toll imposed on everyone else. Id. at 29.  

The Constitution does not require Plaintiffs’ novel and potentially devastating view. That 

is why the highest court to have ruled on the matter—the Fifth Circuit—has allowed a similar 

elective procedure delay to go into effect. See In re Gregg Abbott, et al., No. 20-50264 (5th Cir. 

Mar. 31, 2020). Oklahoma has required a temporary delay—not a ban—of elective procedures, 

including abortions, as part of a legitimate overall strategy to reduce strain on our healthcare 

system during a global pandemic. The Supreme Court and other courts have repeatedly 

affirmed such acts throughout our history. Nothing in Supreme Court precedent states that 

abortion is uniquely exempt from that which applies to all other elective procedures, nor does 

anything in law hold abortion as the sole absolute constitutional right, above all other rights. 

Abortion, like all other procedures and rights, are subject to reasonable health regulations. 

There is no question that Oklahoma is acting within the bounds of reason when it seeks 

delay of elective procedures during this pandemic. This Court must reject Plaintiffs’ attempt 

to interfere with the State’s ability to reasonably manage this public health crisis. Undermining 

our ability to do so jeopardizes everything.  
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STATEMENT OF FACTS 

A. The COVID-19 pandemic and the public health response to “flatten the curve.” 

COVID-19 is an exponentially increasing health threat to the entire world. As of April 2, 

2020, COVID-19 has infected 962,927 people and caused 49,180 deaths.1 The United States 

alone has 188,547 confirmed cases, with 64,000 cases confirmed just since March 29. 

Oklahoma has been experiencing a similar exponential increase: in the past two weeks, the 

state went from 17 cases and 0 deaths to 719 cases and 30 deaths.2  

This is a once-in-a-century public health emergency. A study from the Imperial College of 

London predicted that the U.S. would suffer high fatalities without decisive action.3 Italy 

delayed, and within a few weeks, its healthcare system was forced to ration care based on who 

was most likely to survive.4 Wait times for intensive care beds are hours long, older patients 

“are not being resuscitated and die alone without appropriate palliative care,” hospitals are 

overcrowded, and medications, ventilators, and personal protective equipment (“PPE”) are 

unavailable.5 Italian cemeteries are overwhelmed from all of the deaths.6 

                                                 
1 Coronavirus COVID-19 Global Cases by the Center for Systems Science and Engineering 
(CSSE) at Johns Hopkins University (JHU), https://gisanddata.maps.arcgis.com/apps/ 
opsdashboard/index.html#/bda7594740fd40299423467b48e9ecf6 (accessed Apr. 2, 2020). 

2 Oklahoma COVID-19 Timeline, https://coronavirus.health.ok.gov/. 

3 Sheri Fink, White House Takes New Line After Dire Report On Death Toll, (N.Y. 
Times, Mar. 16, 2020), https://www.nytimes.com/2020/03/16/us/coronavirus-fatalityrate-
white-house.html. 

4 Mattia Ferraresi, A Coronavirus Cautionary Tale From Italy: Don’t Do What We 
Did, (Boston Globe, Mar. 13, 2020), https://www.bostonglobe.com/2020/03/13/opinion/ 
coronavirus-cautionary-tale-italy-dont-do-what-we-did/ 

5 Mirco Nacoti, et al, At the Epicenter of the Covid-19 Pandemic and Humanitarian 
Crises in Italy: Changing Perspectives on Preparation and Mitigation, NEJM Catalyst: Innovations in 
Care Delivery, Mar. 22, 2020), https://catalyst.nejm.org/doi/full/10.1056/CAT.20.0080. 

6 See id. 
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Some areas of the U.S. are already at risk of being overwhelmed by the epidemic. New 

York City alone has 83,889 of the COVID-19 cases in the United States.7 It had 281 deaths 

from COVID-19 as of March 27,8 1,096 deaths as of March 31,9 and 1,941 deaths as of April 

2.10 Medical staff are rationing limited PPE due to the large volume of cases while medical 

facilities acquire refrigerated trucks to use as temporary morgues for the overwhelming 

number of deaths.11 Louisiana is rapidly approaching a similar crisis, with PPE lacking while 

the COVID-19 cases increase.12 Its state health experts estimate that it will have more sick 

patients than hospital beds by next week.13 

The consensus public health response is now all-too-familiar: we must “flatten the curve.” 

This strategy involves slowing the rate of new infections so that health services are not 

overwhelmed by the number of patients.14 It also allows us time to manufacture more medical 

                                                 
7 Coronavirus Disease Daily Data Study, https://www1.nyc.gov/assets/doh/ 
downloads/pdf/imm/ covid-19-daily-data-summary.pdf (as of Mar. 31, 2020 at 4:30 PM). 

8 See Bernard Condon, Video Shows New York City Emergency Room Overflowing With Patients as 
City on Frontlines of Coronavirus Outbreak, Associated Press, Mar. 28, 2020, 
https://abc7ny.com/jamaica-hospitalqueens-new-york-city-nyc-coronavirus/6058195/. 

9 Coronavirus COVID-19 Global Cases, supra note 1. 

10 Coronavirus in the U.S.: Latest Map and Case Count, N.Y. Times (as of April 2, 2020, 9:03 
A.M. E.T.) https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html. 

11 Condon, supra note 8. 

12 Andrea Gallo, Louisiana Nurses Face Start Choice Between Personal Protection, Coronavirus Patient 
Care, https://www.nola.com/news/coronavirus/article_5ffada98-7071-11ea-9c12-
0bbed00fccd5.html. 

13 Rosemary Westwood, ‘This Is Absolutely Frightening’: Louisiana Hospitals Brace 
For The Worst of COVID-19, https://www.wwno.org/post/absolutely-frightening-louisiana-
hospitals-brace-worst-covid-19. 

14 Interview with Dr. Drew Harris of Thomas Jefferson University, NPR, Mar. 11, 2020, 
https://www.npr.org/2020/03/11/814603316/public-health-experts-encourage-social-
distancing-to-flatten-the-curve-of-infect. 
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equipment and PPE. As White House health advisor Dr. Anthony Fauci has explained, “You 

need to see the trajectory of the curve start to come down” before the country “can start 

thinking about getting back to some degree of normality.”15 Short-term restrictions on the 

populace impede viral spread and depletion of health resources such that the virus peaks at a 

level our healthcare system can handle. Then in the medium-term—after the peak—we can 

begin to relax restrictions as our system is able to handle more COVID and non-COVID 

medical care because of both fewer severe COVID-19 cases and higher supplies of newly-

manufactured health resources (such as PPE). See Ex. 1, Loughridge Decl., ¶¶ 3-8, 12. 

Governor Stitt has been following that strategy to prevent the epidemic from 

overwhelming our state’s health services. Id. He declared an emergency in the state on March 

15.16 By March 24, he had issued an order limiting gatherings in the state to no more than 10 

people, prohibiting visitations to nursing homes and long-term care facilities, and postponing 

all elective surgeries, minor medical procedures, and non-emergency dental procedures.17 He 

also ordered the closing of all bars and the closing of dining-in areas at all restaurants, as well 

as the closing of all businesses that were not essential.18  

                                                 
15 Dan Mangan, Fauci tells basketball star Stephen Curry US ‘can start thinking about’ getting back to 
normal when pandemic curve falls, CNBC, Mar. 26, 2020, https://www.cnbc.com/2020/03/26/ 
coronavirus-response-fauci-says-return-to-normal-ways-off.html. 

16 Executive Order 2020-07, Mar. 15, 2020, https://www.sos.ok.gov/documents/executive/ 
1913.pdf. 

17 Fourth Amended Executive Order 2020-07, Mar. 24, 2020, https://www.sos.ok.gov/ 
documents/executive/1919.pdf. 

18 See Seventh Amended Executive Order, 2020-07, April 1, 2020, https://www.sos.ok.gov/ 
documents/executive/1926.pdf. 
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All of these strategies allow the health system to have capacity to address the virus’s peak 

by both slowing viral spread and preserving health care resources such as hospital beds and 

PPE.19 Though Plaintiffs appear to minimize this crisis, some hospitals in Oklahoma are 

already running short of PPE, and the need statewide is only expected to grow exponentially. 

Ex. 1, Loughridge Decl., ¶¶ 8-12; Ex. 2, Mareshie Decl. ¶¶ 4, 7; Ex. 3, Haney Decl. ¶¶ 8-9. 

This is a broad strategy for a society-wide crisis. Everyone must pitch in, everyone must 

be subject to it, and every little bit helps. The postponement of elective procedures both limits 

interpersonal contact necessarily attendant to such procedures (preventing spread of the virus) 

and preserves medical resources (allowing greater capacity for when the virus peaks). Ex. 3, 

Haney Decl. ¶¶ 5-9. Any one procedure or class of procedure may always be argued to have 

limited impact, but cumulatively they put an unnecessary short-term strain on our healthcare 

system when it is most vulnerable. Ex. 2, Mareshie Decl. ¶ 8; Ex. 3, Haney Decl. ¶ 12. 

Plaintiffs baldly accuse Oklahoma of “exploit[ing]” the pandemic all in order “to ban 

abortion services,” but provide no evidence for this allegation. Doc. 16 at 1. Rather, the 

decision to postpone elective procedures came out of strong advocacy to the Governor by 

Oklahoma doctors and medical associations, including on television and a full-page ad in the 

The Oklahoman and Tulsa World demanding: “Postpone Elective Surgeries Now!” Ex. 3, 

Haney Decl. ¶¶ 4-6. Healthcare facilities around the state were already doing so, and more 

followed suit after the Governor heard their call and issued the elective procedure 

postponement. Id. at ¶¶ 5-6, 11; Ex. 1, Loughridge Decl., ¶ 14. At a press conference on March 

                                                 
19 Governor Stitt Clarifies Elective Surgeries and Procedures Suspended Under Executive 
Order, Press Release, Mar. 27, 2020, https://www.governor.ok.gov/articles/ 
press_releases/governor-stitt-clarifies-elective-surgeries. 
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24, a reporter asked the Governor if abortion was included in “the definition of elective 

surgeries . . . under your order.”20 He responded that he had “not gotten into the granular 

detail” with his team yet on everything affected by the order.21  

Almost all abortions are elective procedures. Ex. 4, Valley Decl., ¶ 12.22 They are chosen 

for non-medical reasons, such as “conclud[ing] it is not the right time to become a parent or 

have additional children,” furthering a “desire to pursue [an] education or career,” a “lack [of] 

necessary financial resources” or a lack of “partner or familiar support or stability. Doc. 16-4 

at ¶ 22; Doc. 16-6 at ¶ 12. Plaintiffs’ own motion repeatedly discusses the “right to choose” 

or “a woman’s choice,” rather than discussing medical necessity. Doc. 16 at 18, 19, 20, 22.  

After reviewing the details, Governor Stitt confirmed that his orders regarding all elective 

surgeries and minor medical procedures had no special exception for abortion services.23 He 

also stated that the mandatory postponement “also includes routine dermatological, 

ophthalmological, and dental procedures, as well as most scheduled healthcare procedures 

such as orthopedic surgeries.”24 This was done because “[t]he rapid spread of COVID-19 has 

increased demands for hospital beds and has created a shortage of personal protective 

equipment (PPE) needed to protect health care professionals and stop transmission of the 

                                                 
20 Press Conference, 45:20-45:33, available at https://www.facebook.com/GovStitt/videos/ 
347717132833192/. 

21 Id. at 45:33-46:04. 

22 See 30,000 Physicians Respond to ACOG on COVID19, Press Release, Am. Ass’n of Pro-Life 
Obstetricians & Gynecologists, https://aaplog.org/press-release-30000-physicians-respond-
to-acog-on-covid19/. 

23 Governor Stitt Clarifies Elective Surgeries and Procedures Suspended Under Executive 
Order, Press Release, Mar. 27, 2020, https://www.governor.ok.gov/articles/press_releases/ 
governor-stitt-clarifies-elective-surgeries. 

24 Id. 
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virus.”25 He also clarified that the order does not apply to abortions necessary to address a 

medical emergency or to prevent serious health risks to the unborn child’s mother.26 The 

decision to postpone elective abortions along with other elective procedures has been made 

by other states and has support from major medical groups.27 On April 1, the Governor 

extended the elective procedure postponement to April 30, 2020.28 

As a result of Oklahoma’s elective procedure postponement many different types of 

procedures have been delayed. This includes “[t]otal joint replacements, ear tubes, sinus 

surgeries, tonsils and adenoids, elective hysterectomies, tubal ligations, vasectomies, plastic 

surgery, circumcisions, cataracts, dental procedures, chronic pain procedures, [and] elective 

spine surgeries for pain.” Ex. 3, Haney Decl. ¶ 11. Elsewhere in the country, “cancer surgeries 

                                                 
25 Id. 

26 See id. The statement has a slight typo, omitting the final “A” from OKLA. STAT. tit. 63,  
§ 1-738.1A. Per the statutory definition, a medical emergency is: 

the existence of any physical condition, not including any emotional, 
psychological, or mental condition, which a reasonably prudent physician, with 
knowledge of the case and treatment possibilities with respect to the medical 
conditions involved, would determine necessitates the immediate abortion of 
the pregnancy of the female to avert her death or to avert substantial and 
irreversible impairment of a major bodily function arising from continued 
pregnancy. 

OKLA. STAT. tit. 63, § 1-738.1A(5). Much of this language is identical to the 
Pennsylvania definition of medical emergency upheld in Casey. 505 U.S. at 879-80. The 
“serious health risks” language is also already present in Oklahoma statutes. See OKLA. 
STAT. tit. 63, § 1-737.9(A). 

27 See 30,000 Physicians Respond to ACOG on COVID19, Press Release, Am. Ass’n of Pro-Life 
Obstetricians & Gynecologists, https://aaplog.org/press-release-30000-physicians-respond-
to-acog-on-covid19/ (statement of organizations that are “representatives of over 30,000 
physicians”). 

28 Seventh Amended Executive Order, 2020-07, April 1, 2020, https://www.sos.ok.gov/ 
documents/executive/1926.pdf. 
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are being delayed, many stent procedures for clogged arteries have been pushed back and 

infertility specialists were asked to postpone helping patients get pregnant.”29  

B. The risks of elective abortion during the COVID-19 pandemic. 

Elective abortion—like many other elective procedures—poses at least three short-term 

risks to the healthcare system during this most crucial time: it requires interpersonal contact 

increasing the risk of viral spread, it increases the use of PPE, and it increases the risk that 

more persons will require hospital beds in the short-term as a result of complications. As 

abortionists in Oklahoma tell their own patients, women undergoing an abortion risk 

experiencing allergic reactions to anesthetics or medications, bleeding, infection, laceration of 

the cervix, perforation of the uterus, injury to internal organs, blood clots in the legs, pelvis, 

or lungs, severe emotional reactions, hemorrhage, and death. See Ex. 5. 

Women may obtain an abortion by medication or surgery. Gonzales v. Carhart, 550 U.S. 

124, 134 (2007). Plaintiffs have, for the purposes of this case, re-labeled what is commonly 

called a “surgical abortion” into a “procedural abortion.” Doc. 16 at 9. But because “surgical 

abortion” is the term almost universally used throughout the medical literature and case law—

indeed, Plaintiff Dr. Burns’ clinic is the “Abortion Surgery Center,” Doc. 16-5 at ¶ 4—

Defendants will continue to use the term “surgical abortion.” See Ex. 4, Valley Decl., ¶ 6.30  

                                                 
29 Marilynn Marchione, Cancer, Heart Surgeries Delayed as Coronavirus Alters Care, Associated Press 
(Mar. 18, 2020), https://apnews.com/c161afff751e36d0cac4b59760288eb5. 

30 See also, e.g., Doc. 16-4 at 6 n.4 (citing study on “surgical abortion”); Abortion Information By 
State, PLANNED PARENTHOOD GREAT PLAINS COMPREHENSIVE HEALTH, https://www. 
plannedparenthood.org/planned-parenthood-comprehensive-health-great-plains/abortion-
information (accessed April 1, 2020) (“Surgical abortion is offered at Planned Parenthood 
Great Plains Comprehensive Health Center in Overland Park, Kansas and Oklahoma City, 
Oklahoma.”); Fees, ABORTION SURGERY CENTER, http://www.abortionsurgerycenter. 
com/fees (accessed April 1, 2020) (listing a charge of $590 for “Surgical Abortion”); Patient 
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Plaintiffs’ word games aside, for surgical abortions in the first trimester, doctors most 

often utilize a suction or vacuum aspiration procedure to remove the fetus. Gonzales, 550 U.S. 

at 134. The risks include infection, hemorrhage, uterine perforation, and incomplete abortion 

resulting in retained portions of pregnancy. Ex. 4, Valley Decl., ¶ 3. 

In the second trimester, most surgical abortions involve the dilation and evacuation 

(D&E) procedure (which once included the now-banned partial birth abortion). Gonzalez, 550 

U.S. at 135. During a D&E, the abortionist first dilates the cervix using drugs or instruments 

inserted into the cervix and, after sufficient dilation, places the woman under general 

anesthesia or conscious sedation. Id. Often guided by ultrasound, the doctor will then use 

surgical instruments such as forceps to grab the fetus and remove it from the uterus. Id. In a 

D&E, “the abortionist [uses] instruments to grasp a portion (such as a foot or hand) of a 

developed and living fetus and drag the grasped portion out of the uterus into the vagina.” 

Stenberg v. Carhart, 530 U.S. 914, 958 (2000) (Kennedy, J., dissenting). He then “uses the traction 

created by the opening between the uterus and vagina to dismember the fetus, tearing the 

grasped portion away from the remainder of the body.” Id. As a result, “[t]he fetus, in many 

cases, dies just as a human adult or child would: It bleeds to death as it is torn limb from limb.” 

Id. at 958-59. Afterwards, “the abortionist is left with ‘a tray full of pieces.’” Id.  

This entire procedure necessarily must involve close interpersonal contact and, 

especially during the spread of a highly-contagious virus, should require the use of PPE. Ex. 6, 

Marier Decl. ¶¶ 9-13; Ex. 3, Haney Decl. ¶ 10. Moreover, risks to a woman from a D&E 

                                                 

Care Services: Abortion, TRUST WOMEN OKLAHOMA CITY, https://trustwomen.org/clinics/ 
oklahoma-city/patient-care-services/abortion (accessed April 1, 2020) (“Surgical abortion are 
performed in the clinic”).  
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include hemorrhage, infection, cervical laceration, uterine perforation, and death. Ex. 4, Valley 

Decl. ¶ 4. For several of these risks, the complication rate is either unknown or wide-ranging.31 

So in addition to decreasing social distancing and increasing use of PPE, surgical abortions 

may also increase the use of hospital services. 

Medication abortion, while perhaps involving less need for close contact, actually 

exposes women to a greater risk of serious complications than surgical abortions at the same 

gestational age, thus potentially requiring the use of more hospital resources. See Ex. 7, 

Harrison Decl., ¶¶ 15-18.32 The F.D.A. label for medication abortion warns that “[a]bout 85% 

of patients report at least one adverse reaction following administration of MIFEPREX and 

misoprostol, and many can be expected to report more than one such reaction.”33 These 

reactions frequently include fever and vomiting, and can also include hemorrhage, infections, 

and pelvic inflammatory disease—not just minor side effects.34 The FDA also warns of 

“[s]erious and sometimes fatal infections and bleeding” after medication abortion, as displayed 

prominently on FDA’s “black box” warning.35 Accordingly, it has instituted a Risk Evaluation 

                                                 
31 ACOG Practice Bulletin Number 135: Second Trimester Abortion, Obstetrics & 
Gynecology 121(6), at 1398 (2013) (complication rate for infection after D&E “has not been 
clearly defined in all studies” and reportedly ranges from 0.1 - 4%). 

32 The referenced exhibit attached to this motion was originally filed in South Wind Women’s 
Center v. Hunter, No. CV-2019-2506 (Okla. Cnty.). Because of the timing and practical 
constraints during the public health emergency, Defendants were not able to secure a new 
declaration styled for this case, but orally confirmed with Dr. Harrison that she stands by her 
previous declaration and desires that the same be filed as an exhibit in this case. 

33 FDA Mifeprex Label at 7, https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/ 
020687s020lbl.pdf . 

34 Id. at 7-8. 

35 Id. at 1. 
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and Mitigation Strategy (REMS) because of “the risk of serious complications.”36 “[O]nly a 

few medications” with “serious safety concerns” require a REMS, according to the FDA.37  

Studies shows that the risk of the risk of incomplete abortion (requiring surgical follow-

up) is over 6% and the risk of hospitalization between 3% and 5%. Ex. 7, Harrison Decl. ¶¶ 

16-17, 19, 26. Plaintiffs cite one study, which found the “major” complication rate to be 0.31%. 

Doc. 16-4, ¶ 20. But that study defined “major” to exclude certain ER visits, hemorrhaging, 

and seizures; it also could not determine whether any deaths occurred. Ex. 7, Harrison Decl. 

¶ 27. And that study’s “total” abortion-related complication rate was 5.2% for medication 

abortion. Id. In Texas alone, at least 210 women are hospitalized after an abortion a year. 

Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583, 595 (5th Cir. 2014). 

But all this data is likely to be understating complications due to widespread inadequacies in 

reporting: Healthcare providers are not all required to report complications, follow-up is poor, 

and abortion advocates and providers have at times encouraged women not to report the 

source of complications, which can often be mistaken for a spontaneous miscarriage. Ex. 7, 

Harrison Decl. ¶¶ 13-14, 41-47.38 While Plaintiffs claim they only rarely “transfer” abortion 

patients to the hospital, Doc. 16 at 13, that choice of wording is deliberate: because abortion 

                                                 
36 Id. at 1-2; FDA Warning Letter: Rablon (March 8, 2019) at 2, 
https://www.fda.gov/inspections-compliance-enforcement-and-criminal-
investigations/warning-letters/rablon-1111111-03082019. 

37 FDA REMS at 1, https://www.fda.gov/drugs/drug-safety-and-availability/risk-evaluation-
and-mitigation-strategies-rems. 

38 See also Aff. of Sue Thayer, Exhibit 5 to Response in Opposition to Motion for a Temporary 
Injunction, South Wind Women’s Center v. Hunter, No. CV-2019-2506 (Okla. Cnty. Jan. 14, 2020) 
(former Planned Parenthood clinic manager who testified that her superiors instructed 
employees to “tell those reporting to the ER to just say they were having a miscarriage”). 
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clinics are not required to have hospital admitting privileges, see Burns v. Cline, 387 P.3d 348, 

352-53 (Okla. 2016), and patients are told by Plaintiffs to complete the medication abortion 

after they leave the clinic, Doc. 16-4 at ¶ 14, patients with serious complications go to the 

hospital directly, which is not a “transfer” from the abortion clinic, Whole Women’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2311 (2016); see also Ex. 8, Sanders Decl. ¶ 4. 

In sum, elective abortion is no different from most other elective procedures: it decreases 

social distancing, it requires the use of PPE, and it increases the short-term risk of 

hospitalization and the use of other medical resources. When the whole society is making their 

small and large contributions to fight the pandemic—the cumulative effect of which may save 

thousands of lives—Plaintiffs offer no reason why elective abortion should not be treated just 

like everything else and subject to short-term delay. 

ARGUMENT 

A plaintiff seeking a preliminary injunction must show (1) the movant is substantially likely 

to succeed on the merits, (2) the movant is likely to suffer irreparable injury if the court denies 

the injunction, (3) that the threatened injury, absent the injunction, outweighs the opposing 

party’s injury from the injunction, and (4) that the injunction is not adverse to the public 

interest. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). The movant bears the burden 

of proof on each of the factors. Heideman v. S. Salt Lake City, 348 F.3d 1182, 1188-89 (10th 

Cir. 2003). Harm that is speculative or hypothetical will not suffice; the harm must be both 

certain and great, not merely serious and substantial. Dominion Video Satellite, Inc. v. Echostar 

Satellite Corp., 356 F.3d 1256, 1262 (10th Cir. 2004). 
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Where a movant, as here, seeks injunctive relief “that afford[s] the movant all the relief 

that it could recover at the conclusion of a full trial on the merits,” it seeks a disfavored 

injunction and must satisfy a heightened standard. Fish v. Kobach, 840 F.3d 710, 723 (10th Cir. 

2016) (quoting Awad v. Ziriax, 670 F.3d 1111, 1132 (10th Cir. 2012)). Under this heightened 

standard, the movant must make a strong showing under both the likelihood of success on 

the merits and the balance of equities before an injunction can issue. See id. Moreover, Courts 

must be especially reluctant to exercise this equitable relief in time of crisis: “The courts’ 

peculiar function is to say what the law is, not to second-guess democratic determinations of 

the public interest.” Heideman, 348 F.3d at 1191.  

I. PLAINTIFFS ARE NOT LIKELY TO PREVAIL ON THE MERITS 

To start, Plaintiffs are not likely to succeed on the merits because they lack standing to 

assert their patients’ alleged injuries. “[A] party ‘generally must assert his own legal rights and 

interests, and cannot rest his claim to relief on the legal rights or interests of third parties.’” 

Kowalski v. Tesmer, 543 U.S. 125, 129 (2004) (quoting Warth v. Seldin, 422 U.S. 490, 499 (1975)). 

An exception to this rule applies where a party can prove two additional criteria: (1) “the party 

asserting the right has a ‘close’ relationship with the person who possesses the right,” and (2) 

“there is a ‘hindrance’ to the possessor’s ability to protect his own interests.” Id. at 130.  

Neither criteria is met here. Instead of a close relationship, Plaintiffs have a conflict of 

interest with their patients because their economic interests favor continuing business as usual 

while patient safety interests favor decreasing the spread of COVID-19. There is also no 

hindrance to patients bringing their own suit. See, e.g., Doe v. Parson, 368 F. Supp. 3d 1345, 1347 

(E.D. Mo. 2019); cf. Robinson v. Marshall, No. 2:19cv365, Doc. No. 73, Ex. 3 (M.D. Al. Mar. 30, 
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2020) (abortion patient in Alabama claiming own rights in COVID-19 litigation). Plaintiffs 

have not even attempted to demonstrate that any hindrance exists here. Thus, Plaintiffs have 

failed to prove the criteria necessary for them to assert third party standing.39 

Even if Plaintiffs have standing, their constitutional claim is unlikely to succeed on the 

merits. The State’s plan to “flatten the curve” is within its legitimate police power. 

A. The State’s police powers extend to protecting public health, especially during 
times of emergency, and abortion may be regulated to protect public health. 

This case centers on whether the State has the authority to take actions to protect the 

public health, including the regulation of abortion. It thus comes at the intersection of two 

lines of precedent: the State’s police powers to protect the public health, especially during an 

emergency, and the state’s regulation of access to abortion. 

1. The State’s police power to protect public health, including during emergencies 

 Under the Constitution, the State’s retain the well-established police power to protect 

public health, safety, and welfare. U.S. CONST. amend. X; Jacobson v. Commonwealth of 

Massachusetts, 197 U.S. 11, 25 (1905). This empowers states to enact laws putting restrictions 

on individual activities, including activities that generally receive protection by the Constitution, 

in order to protect the rights of everyone else in society. As relevant here, through the police 

power, “a community has the right to protect itself against an epidemic of disease which 

threatens the safety of its members.” Id.; see also Banzhaf v. F.C.C., 405 F.2d 1082, 1097 (D.C. 

Cir. 1968) (“The power to protect the public health lies at the heart of the states’ police power” 

and “[i]t has sustained many of the most drastic exercises of that power.”). 

                                                 
39 The Supreme Court is currently considering whether abortion providers can assert third-
party standing on behalf of patients. See Russo v. June Medical Services LLC, No. 18-1460 (U.S.). 
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For example, courts have long “distinctly recognized the authority of a state to enact 

quarantine laws and health laws of every description.” Jacobson, 197 U.S. at 25; see also Compagnie 

Francaise de Navigation a Vapeur v. Bd. of Health of State of La., 186 U.S. 380 (1902) (upholding 

quarantine); Hickox v. Christie, 205 F. Supp. 3d 579, 585 (D.N.J. 2016) (upholding quarantine 

of nurse treating Ebola patients). Quarantines, of course, restrict the right of movement, which 

is the core right of “liberty” protected by the Fourteenth Amendment. See Jacobson, 197 U.S. at 

29. But quarantines limit liberty to protect the interests of all other citizens in life and health.  

Similarly, to protect public health, states can also restrict interstate and foreign commerce, 

even though normally forbidden under Article I of the Constitution. See Compagnie Francaise, 

186 U.S. at 387; Rasmussen v. State of Id., 181 U.S. 198 (1901). As the Tenth Circuit recently 

held, the police power is also not restricted by the constitutional prohibition on 

uncompensated taking of property in order to protect the public health and safety. Lech v. 

Jackson, 791 Fed. App’x 711, 717 (10th Cir. 2019), cert. pet. filed No. 19-1123 (U.S.); see also Sentell 

v. New Orleans & C.R. Co., 166 U.S. 698 (1897).  

Even the paramount interests of the First Amendment are subject to public health 

regulation. See Banzhaf, 405 F.2d at 1097-1103; cf. also Benson v. Walker, 274 F. 622 (4th Cir. 

1921) (upholding prohibition on certain large assemblies during Spanish flu crisis). And, as 

here, state regulation of public health can also overcome claims of violation of the Fourteenth 

Amendment and the rights regarding bodily integrity and medical treatment. Jacobson, 197 U.S. 

at 14, 26; Phillips v. City of N.Y., 775 F.3d 538 (2d Cir. 2015). Thus, when in Denver “the 

incidence of venereal disease had reached virtually epidemic proportions,” the Tenth Circuit 

upheld against a Fourteenth Amendment challenge a law that forced detention or treatment 
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of suspected carriers “as a valid exercise of the police power designed to protect the public 

health.” Reynolds v. McNichols, 488 F.2d 1378, 1381-83 (10th Cir. 1973).  

This power only increases during times of emergency and crisis, and can tip the balance in 

analyzing constitutional rights that, in other times, would not survive judicial scrutiny. “[T]he 

rights of the individual in respect of his liberty may at times, under the pressure of great 

dangers, be subjected to such restraint, to be enforced by reasonable regulations, as the safety 

of the general public may demand.” Jacobson, 197 U.S. at 29; see also Sentell v. New Orleans & 

C.R. Co., 166 U.S. 698, 704-05 (1897) (“it is clearly within the power of the state to order 

[property] destruction in times of epidemic” and whenever such property “become[s] infected 

and dangerous to the public health”). The Supreme Court “ha[s] long recognized,” for 

example, “that in times of imminent peril—such as when fire threatened a whole 

community—the sovereign could, with immunity, destroy the property of a few that the 

property of many and the lives of many more could be saved.” United States v. Caltex, 344 U.S. 

149, 154 (1952) (destruction of property in retreat from Japanese forces after Pearl Harbor).40 

“Exigencies of the kind do arise in time of war or impending public danger, but it is the 

emergency, as was said by a great magistrate, that gives the right . . . .” Caltex, 344 U.S. at 153 

(quoting United States v. Russell, 80 U.S. 623, 628 (1871)).  

As has been said often, no right is absolute. Jacobson, 197 U.S. at 26; United States v. Huitron-

Guizar, 678 F.3d 1164, 1166 (10th Cir. 2012); Furnace v. Oklahoma Corp. Comm’n, 51 F.3d 932, 

936 (10th Cir. 1995). 

                                                 
40 See also Juragua Iron Co. v. U.S., 212 U.S. 297 (1909) (destruction of property to slow spread 
of yellow fever); Lech v. Jackson, 2018 WL 10215862 at *7 (D. Colo. Jan. 8, 2018), aff’d, 791 Fed. 
Appx. 711 (10th Cir. 2019). 
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The situation now is on par with the many cases just cited where the State’s police power 

has been upheld in the face of constitutional challenges asserting individual rights. COVID-

19 is “prevalent to some extent in the [State], and the disease [is] increasing.” Jacobson, 197 U.S. 

at 27; see also supra pp. 3-6. It has forced this State, and all other states, to restrict many liberties. 

Few rights are more sacred than those in the First Amendment, yet gatherings greater than 10 

people are prohibited by the executive order challenged today.41 In Ohio, elections have been 

postponed and, despite the right to vote, that action has been upheld.42 In Oklahoma, too, the 

State has delayed other processes at the heart of our democracy, like signature gathering for 

initiative petitions. See In re: State Question No. 805, No. 118,719 (Okla. Mar. 18, 2020). Even this 

Court has had to shift course in the face of this crisis, despite speedy trial rights of criminal 

defendants. See General Order 20-8 (W.D. Okla. Mar. 17, 2020).  

The virus is not unlike an enemy advancing at war, and “[w]hatever would embarrass or 

impede the advance of the enemy, … or would cripple and defeat him, as destroying his means 

of subsistence” is the “imperative duty” of our leaders, that “overrides all considerations of 

private loss,” which sadly must “be borne by the sufferers alone.” Caltex, 344 U.S. at 153-55 

(quoting United States v. Pacific R. Co., 120 U.S. 227, 234 (1887)). Here, the “means of 

subsistence” we must deprive our viral enemy in the short term to minimize the loss of life is 

(1) close interpersonal contact, (2) depletion of medical PPE, and (3) activities that will increase 

                                                 
41 Fourth Amended Executive Order 2020-07, Mar. 24, 2020, https://www.sos.ok.gov/ 
documents/executive/1919.pdf. 

42 J. Edward Moreno, Ohio Supreme Court denied challenge to state primary delay, THE HILL  
(Mar. 17, 2020), https://thehill.com/homenews/state-watch/487983-ohio-supreme-court-
denies-challenge-to-state-primary-delay. 
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the use of hospital beds, staff, and other resources. Achieving these ends by reasonable means 

is within the State’s well-recognized constitutional police power. 

2. Abortion, too, may be regulated to protect the public health 

Plaintiffs believe they are exempt from all this. They effectively claim that access to 

abortion is the only act under the Constitution that cannot be temporarily delayed or curtailed 

to protect the public health during a pandemic, even as other elective procedures—and 

protected activities (assembly, commerce, travel, movement, etc.)—are postponed across the 

State. But “the law need not give abortion doctors unfettered choice in the course of their 

medical practice, nor should it elevate their status above other physicians in the medical 

community.” Gonzales, 550 U.S. at 163.  

Even when no emergency exists, under Planned Parenthood v. Casey the state may regulate 

abortion to protect the public health. 505 U.S. 833, 852, 882 (1992) (24-hour reflection period 

valid abortion regulation because, inter alia, promotes mental health). Thus, for example, the 

Supreme Court has repeatedly upheld state laws that require a physician to perform an 

abortion “to ensure the safety of the abortion procedure.” Mazurek v. Armstrong, 520 U.S. 968, 

974-75 (per curiam); see also Gonzalez, 550 U.S. at 163-64; Casey, 505 U.S. at 884-85; City of Akron 

v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 447 (1983), overruled on other grounds, Casey, 505 U.S. 

at 882; Roe v. Wade, 410 U.S. 113, 165 (1973). The “State has a legitimate interest in seeing to 

it that abortion, like any other medical procedure, is performed under circumstances that 

insure maximum safety for the patient.” Roe, 410 U.S. at 150. 

Health regulations are permissible even when they reduce abortion availability or (like here) 

cause delay. Casey, 505 U.S. at 866. As Casey held, “not every law which makes a right more 
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difficult to exercise is, ipso facto, an infringement of that right,” and “the States are granted 

substantial flexibility” in their regulations. Id. at 873. Rather, under Casey’s “undue burden” 

standard, a health regulation may burden abortion access—such as delaying or reducing the 

availability of abortions—so long as that “burden” is not “undue.” Id. at 874. The public health 

interests, in other words, must justify imposing a burden—an analysis not dissimilar from the 

police power precedent described above. The benefits the law confers are weighed against the 

burden the law imposes on abortion access. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 

2309, 2313 (2016) (reaffirming Casey standard). 

Contrary to Plaintiffs’ claim (Doc. 16 at 7), Casey did not categorically prohibit states from 

limiting pre-viability abortions; it only addressed viability with respect to how to balance “the 

State’s profound interest in potential life” against “the woman’s constitutionally protected 

liberty.” Casey, 505 U.S. at 876-77 (emphasis added). That is, the viability line is only relevant 

when the State’s sole justification is protecting fetal life: “[V]iability marks the earliest point at 

which the State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.” Id. at 860. In fact, “Casey rejected . . . the interpretation of Roe that 

considered all previability regulations of abortion unwarranted.” Gonzales v. Carhart, 550 U.S. 

124, 146 (2007).43 Well before viability, Oklahoma “has legitimate interests from the outset 

of the pregnancy in protecting the health of the woman”—and the health of the rest of 

                                                 
43 The Tenth Circuit also does not have a categorical rule against regulating pre-viability 
abortions. In the case cited by Plaintiffs, the court held that a state asserting its interest in 
potential life cannot categorically define when viability starts. Jane L. v. Bangerter, 102 F.3d 1112, 
1116-17 (10th Cir. 1996). The Tenth Circuit held that a post-20 week abortion prohibition was 
invalid because some fetuses would be nonviable even after 20 weeks. See id. at 1117-18. Thus, 
the opinion only addressed the state’s interest in potential life, similar to Casey, and expressed 
no view on other possible state interests. 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 28 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 231 



21 
 

society. Casey, 505 U.S. at 846 (emphasis added). Here, the State’s primary interest is in 

protecting the public health—for all persons—by preventing the rapid spread of a pandemic 

and the collapse of our healthcare system. And again, the State’s authority to protect the public 

health only increases during an emergency. 

3. The Court must uphold the State’s policy choice to protect public health, 
including by delaying elective abortions, so long as its judgment is not 
manifestly unreasonable or arbitrary  

Of course, use of extraordinary emergency power cannot extend past the time of 

emergency, and the police power cannot be exercised in a manner that is “unreasonable or 

arbitrary”—but a challenge to the police power must prove “the means prescribed by the state 

… has no real or substantial relation to the protection of the public health and the public 

safety.” Jacobson, 197 U.S. at 27, 31. Ultimately, however, the authority to decide “in the first 

instance” among many possible reasonable choices that which is best to protect the public health 

lies “primarily … in [the] wisdom” of the people’s representatives, and courts should be careful 

not to “usurp the functions of another branch of government.” Jacobson, 197 U.S. at 28, 38.44  

Regulation of abortion is subject to the same deference to the People’s choices: “the States 

are granted substantial flexibility,” Casey, 505 U.S. at 872, and “[c]onsiderations of marginal 

safety, including the balance of risks, are within the legislative competence when the regulation 

                                                 
44 See also Benson, 274 F. at 624 (“It is not for the courts … to substitute their judgment for that 
of the legislative or municipal authority …, unless those acting have plainly and manifestly 
exceeded their power and authority to the prejudice of those affected,” a rule that “is strikingly 
true in considering rules and regulations coming clearly within the domain and discretion of 
public health authorities.”); Hickox v. Christie, 205 F. Supp. 3d 579, 584-85, 593 (D.N.J. 2016) 
(“The State is entitled to some latitude, however, in its prophylactic efforts to contain what is, 
at present, an incurable and often fatal disease,” and restriction permissible if “State could 
reasonably have thought” it necessary); id. at 590 (length of quarantine “is a judgment call” 
and “there is no bright-line statutory or constitutional rule”). 
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is rational and in pursuit of legitimate ends,” Gonzalez, 550 U.S. at 166-67; see also Hellerstedt, 

136 S. Ct. at 2309 (reaffirming Gonzalez’s “deferential” review of legislative factfinding). 

Plaintiffs take the opposite view, saying the government has no role in such matters, but 

instead individual businesses, physicians, and patients “should be the ones deciding” which 

medical services “need to be performed, and which ones can wait.” Doc 16 at 29. But that 

position, as shown, is contrary to all precedent. Weighing the public health costs and benefits 

“is a determination for the legislature, not the individual objectors.” Phillips v. City of New York, 

775 F.3d 538, 542 (2d Cir. 2015). Respecting our elected leaders’ ability to coordinate society’s 

response to a public health crisis is vital. After all, “public health officials ‘deal in a terrible 

context [where] the consequences of mistaken indulgence can be irretrievably tragic’” and a 

“better-safe-than-sorry determination [is] therefore entitled to deference, absent a ‘reliable 

showing of error.’” Hickox, 205 F.Supp.3d at 592 (quoting U.S. ex rel. Siegel v. Shinnick, 219 

F.Supp. 789, 791 (E.D.N.Y. 1963)); Caltex, 344 U.S. at 155 n.7 (recounting how authorities 

failed to act for fear of lawyers in London, and as a result “half that great city was burnt”).  

Overturning society’s public health response, as Plaintiffs’ seek, must only occur in an 

“extreme situation where a judgment call becomes a clear and unmistakable error.” Hickox, 

205 F.Supp.3d at 594 (citing Reynolds, 488 F.2d at 1383)). But ultimately, when there are 

competing interests, “the state [is] under the necessity of making a choice” and “[w]hen forced 

to such a choice the state does not exceed its constitutional powers by deciding upon” that 

“which, in the judgment of the legislature, is of greater value to the public.” Miller v. Schoene, 

276 U.S. 272, 279 (1928); see also id. at 280 (where “the choice is unavoidable, we cannot say 
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that its exercise, controlled by considerations of social policy which are not unreasonable, 

involves any denial of due process”). 

Admittedly, the Supreme Court has never addressed the intersection of the abortion right 

in Casey and the precedent on the State’s police power to address pandemics. But neither line 

of precedent can be ignored. Casey’s undue burden standard is less rigorous, say, than the First 

Amendment’s strict scrutiny standard, see, e.g., Planned Parenthood Arizona, Inc. v. Humble, 753 

F.3d 905, 911 (9th Cir. 2014), but even the rights of the First Amendment are subject to the 

state’s regulation of public health, see supra p. 16. Merging the two lines of cases, the sum total 

is this: individual liberties, including access to abortion, may be limited by the people’s 

compelling interest in preserving public health—and thousands of lives—during a pandemic, 

but such limits must not be arbitrary or beyond the bounds of reason. When a difficult 

judgment call is to be made, deference must be afforded to the reasonable choice of our elected 

representatives, rather than allow individual objectors to dictate the public health response. 

B. The State is not unreasonable in determining that a delay in elective procedures, 
including elective abortion, will assist in flattening the curve and thereby 
promoting the most compelling interests in public health. 

The People’s interest in minimizing the toll on human life from the COVID-19 is of the 

highest order. There can be no doubt that the State acts within its legitimate police power to 

protect public health when in implements a variety of measures all designed to “flatten the 

curve” and ensure that our healthcare system can manage the virus’s peak impact in the near 

future. These measures must be cumulative and include business closures, prohibition on large 

gatherings, “safer at home” policies, and, as relevant here, postponement of elective 

procedures. All are burdened by this policy, but the hope is that all will benefit. Any burden 
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on abortion access is not “undue”—in fact, it is instead justified by the most compelling 

governmental interests. 

Viral spread. The postponement of elective procedures will promote social distancing 

because it will discourage patients from interacting with other patients, staff, and physicians. 

Ex. 3, Haney Decl., ¶¶ 5, 10. This includes abortion clinics where medical staff must necessarily 

be in close physical proximity to the patient to perform the ultrasound and/or surgical 

abortion. See supra p. 10. If abortion procedures are not delayed, all of these additional risks of 

potential new infections will compound hundreds or thousands of times. Doc. 1, Complaint 

¶ 41 (4,500 abortions a year in Oklahoma); Doc. 16-5, Burns Decl., ¶ 12 (25 to 40 abortions 

per week); Doc. 16-6, Burkhart Decl., ¶ 15 (cancelled 164 abortion appointments); Doc. 16-7, 

Hill Decl., ¶ 9 (322 abortions so far in 2020 at Planned Parenthood alone). This is doubled 

with medication abortion, which requires a follow-up to ensure the abortion is completed.45 

Plaintiffs claim that they have taken precautionary measures to limit the spread, but even 

if partially effective, the risk to society is still increased by all these interpersonal interactions. 

In any event, Defendants are “not required … to take it on faith that [they will be] 100% 

compliant, or the measures 100% effective.” Hickox, 205 F.Supp.3d at 585, 593. Every business 

or activity—or clinic that performs elective procedures—can claim they are taking 

precautionary measures so they shouldn’t be regulated; by that logic, the State’s attempt to 

“flatten the curve” would utterly collapse. 

                                                 
45 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. FOOD AND DRUG ADMIN., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf. 
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And as it is, Plaintiffs’ protective measures are wholly inadequate. For example, Plaintiffs 

are forcing their symptomatic patients to postpone their abortion (Doc. 16 at 12-13)—the 

exact act they complain of—but as many as 25% of COVID-19 cases are asymptomatic, and 

even for those who experience symptoms, they may not set in for 48 hours and they may 

continue to spread the virus 15 days after symptoms onset.46 Plaintiffs’ screening thus likely 

does little to prevent other patients and their staff—all who will then interact with yet more 

people—from spreading the virus. See Ex. 1, Loughridge Decl., ¶ 9; Ex. 3, Haney Decl. ¶ 10; 

Ex. 6, Marier Decl. ¶¶ 6-8. 

Plaintiffs also speculate that postponing elective abortions would incentivize out-of-state 

travel. Doc 16 at 17, 24-25. But again, this speculation could be made by every business and for 

every elective procedure. Moreover, allowing elective abortions to continue will cause travel 

from all parts of the State to the Oklahoma City metro and, as Plaintiffs admit, out-of-state 

persons will travel to Oklahoma to seek abortions. Doc. 16-5, Burns Decl. at ¶ 34; Doc. 16-6, 

Burkhart Decl. at ¶ 38. The Fifth Circuit, as of this writing, has allowed Texas’s elective 

procedure delay to go into effect as applied to abortions,47 so failure to delay elective abortions 

in Oklahoma will likely cause more people from Texas—which has more positive cases of 

COVID-19—to travel to Oklahoma (in addition to travel from Kansas, Missouri, Arkansas, 

                                                 
46 See Coronavirus Disease 2019 (COVID-19), Healthcare Professionals: Frequently Asked 
Questions and Answers, Centers for Disease Control and Prevention (last updated March 30, 
2020), https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html; Sam Whitehead, CDC 
Director on models for the months to come, NPR (March 31, 2020), 
https://www.npr.org/sections/health-shots/2020/03/31/824155179/cdc-director-on-
models-for-the-months-to-come-this-virus-is-going-to-be-with-us. 

47 See In re Gregg Abbott, et al., No. 20-50264 (5th Cir. Mar. 31, 2020). 
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etc.). In fact, permitting elective abortions to go forward without postponement will mean 

Plaintiffs will fly in doctors from other states to perform abortions. Doc. 16-4, Schivone Decl. 

at ¶¶ 4, 10. None of this is required by the Constitution when the State is fighting a pandemic. 

Use of PPE. Proper medical practice during this pandemic requires extensive use of PPE. 

Ex. 6, Marier Decl, ¶¶ 9-13; Ex. 3, Haney Decl. ¶¶ 7, 10; Ex. 2, Mareshie Decl. ¶¶ 4-7; Ex. 8, 

Sanders Decl. ¶ 5. Plaintiffs do not contest that elective abortions diminishes the statewide 

supply of PPE. See Doc. 16 at 13, 15; see also Ex. 4, Valley Decl., ¶ 9. Plaintiffs also admit they 

“have an important role to play in minimizing spread of the virus and preserving medical 

supplies.” Doc. 16 at 12 (emphasis added). They just refuse to play it.48 

Plaintiffs minimize their impact on the overall supply of PPE, but that misses the point: 

all elective procedures use only a small fraction of the state’s supply of PPE, but cumulatively 

they represent an estimated 25% of the State’s supply. Ex. 1, Loughridge Decl., ¶ 14. However 

much Plaintiffs may downplay the public harm that would be caused if they alone were allowed 

to operate, “[i]f such be the privilege of a minority, then a like privilege would belong to each 

individual of the community,” destroying entirely the State’s ability to protect the public health. 

Jacobsen, 197 U.S. at 37-38; see also Ex. 3, Haney Decl. ¶ 12; Ex. 2, Mareshie Decl. ¶¶ 7-8.  

Moreover, Plaintiffs’ decision to forgo using PPE, or to refuse to use the most effective 

PPE, is extremely troublesome. Doc. 16 at 14-15. For some procedures, Planned Parenthood 

uses no PPE at all, id. as 14 (citing Doc. 16-7, Hill Decl. ¶ 9), even though they should be in 

                                                 
48 In fact, in other states where abortion clinics have continued to operate, Planned 
Parenthood is asking for donations of PPE for abortions, further diminishing the supply to 
hospitals and others. See Donations Needed, PLANNED PARENTHOOD KEYSTONE, 
https://www.facebook.com/PPKeystone/posts/10156930440922665. 
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close contact with the patient to perform an ultrasound that confirms pregnancy and to 

conduct a physical examination for abortion contraindications. Plaintiffs’ reduced use of PPE 

only worsens the first problem: it increases the likelihood the virus will spread, a “reckless” 

practice. Ex. 4, Valley Decl. ¶ 10; Ex. 3, Haney Decl. ¶ 10; Ex. 6, Marier Decl. ¶¶ 12-14. The 

better option is simply to delay procedures until after the peak impact on our healthcare system 

has passed. Ex. 1, Loughridge Decl., ¶ 9, 12. 

Use of hospital resources. Abortion increases the short-term risk that a pregnant woman 

will need hospitalization. See supra pp. 10-13; see also Ex. 8, Sanders Decl., ¶ 8. Plaintiffs point 

out that carrying a pregnancy to term (or having a later abortion) will increase the need for 

hospital treatment “in the long run.” Doc. at 16-17, 24. But that still benefits public health 

under the “flatten the curve” strategy: use of hospital resources now, while the pandemic is 

surging, will have a far greater cost on human life than use of hospital resources several months 

from now, when our healthcare system has greater capacity and lower demand. See Ex. 4, 

Valley Decl., ¶ 11.49 

Nor is it the case that continued pregnancy requires greater immediate use of healthcare 

resources than abortion. Doc. 16 at 16, 24. In the short term, most prenatal visits can be 

postponed or performed by telemedicine—as is already happening. Ex. 8, Sanders Decl., ¶ 6; 

Ex. 4, Valley Decl. ¶¶ 7-11.50  

                                                 
49 Plaintiffs note that the pandemic may last 12-18 months. While that may be the timeline for 
broad public vaccination, what is relevant here is not the total length of the pandemic, but the 
time viral infections surge to the point that our healthcare system is severely strained.  

50 Plaintiffs claim that the risk of dying in childbirth is 14 times higher than from having an 
abortion, but “this statement is unsupported by the literature and there is no credible scientific 
basis to support it.” Byron Calhoun, The Maternal Mortality Myth in the Context of Legalized 
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Burden on abortion. Plaintiffs list the many ways that a delay in elective abortion 

procedures will burden their patients. But everyone in Oklahoma is being burdened by the 

pandemic and our collective public health response to it, some more than others. “The fact 

that a law which serves a valid purpose, one not designed to strike at the right itself, has the 

incidental effect of making it more difficult or more expensive to procure an abortion cannot 

be enough to invalidate it.” Casey, 505 U.S at 874. People across the State are foregoing their 

livelihoods, their religious practices, and their political activities. They are also postponing 

elective procedures they many may feel more important than abortion such as cataract surgery, 

chronic pain relief, cancer surgery, and pacemaker installation. Supra 8-9; Ex. 8, Sanders 

Decl. ¶ 9.  

Plaintiffs have not shown that these necessary decisions are any less risky or less 

burdensome than postponing an elective abortion. Plaintiffs seek to be the only members of 

society exempt from the rules society has agreed upon to flatten the curve. But the law is clear: 

Plaintiffs are not free from “restraints to which every person is necessarily subject for the 

common good” to become “a law unto himself,” abusing individual rights “regardless of the 

injury that may be done to others.” Jacobson, 197 U.S. at 26-27.51 

                                                 

Abortion, Linacre Q. 2013 Aug. 80(3): 264-276, https://www.ncbi.nlm.nih.gov/pmc/ 
articles/PMC6027002/. 

51 Plaintiffs speculate about harms COVID-19 might cause to women who remain pregnant, 
but admit “very little is known about COVID-19, particularly as it relates to its effects on 
pregnant women and infants.” See Doc. 16 at 8, 11-12, 22. Such speculation cannot justify 
injunctive relief. Similarly, we also know little about whether having an abortion increases the 
risks posed by COVID-19 in the timeframe after an abortion—risks that may be greater than 
those who continue their pregnancy. 
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To be sure, these are weighty concerns. But it is the “duty” of the people’s elected 

representatives “to keep in view the welfare, comfort, and safety of the many, and not permit 

the interests of the many to be subordinated to the wishes or convenience of the few.” Jacobson, 

197 U.S. at 29. Some, like Plaintiffs, are criticizing our elected leaders for doing too much, 

others are saying they are doing too little. Hindsight may judge, ultimately, which is the case. 

But difficult decisions must be made today, and it is the prerogative of our democratic 

branches of Government to make them within the bounds of reason. See supra pp. 21-23. 

Precedent is clear that plaintiffs should not force courts into a place where they are managing 

the pandemic response—deciding which measures are wise and which are not—instead of 

allowing the executive and legislative branches to make those calls. Id.52 

For all these reasons, the State’s decision to postpone elective procedures, including 

elective abortions, is a reasonable public health measure within the State’s police power, not 

an “undue” burden on abortion.53 Plaintiffs tacitly admit this in deeds, even if not in words: 

                                                 
52 Plaintiffs point to other States that are allowing elective abortions, like Washington, Illinois, 
Minnesota, Massachusetts, and New Jersey. Doc. 16 at 1. But that is the point of our federal 
system: each State must make the policy choice it deems best. Oklahoma cannot be forced 
into making the same policy choices of States that have more cases of COVID-19. 

53 Defendants point to three court decisions on this matter, but they offer little support to 
Plaintiffs’ position. The district court in Ohio only granted abortion clinics partial relief, 
specifying that “Plaintiff healthcare providers are to determine if a surgical abortion procedure 
can be safely postponed” and can only perform an abortion under the executive order if “a 
healthcare provider determines, on a case-by-case basis, that the surgical procedure is 
medically indicated and cannot be delayed.” Doc. 16-2, at 7-8. The district court in Alabama 
granted an order before any response from the state defendants and, as a result, did not address 
the state’s police powers during a crisis. See Doc. 16-3. The district court in Texas also did not 
address the state’s police powers and had its decision stayed by the Fifth Circuit. See In re Gregg 
Abbott, et al., No. 20-50264 (5th Cir. Mar. 31, 2020). In any event, this Court must reach its 
own decision and, if anything, should follow the lead of the Fifth Circuit. 
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they turn away symptomatic patients and ask them to do the same thing the State is asking—

postpone your abortion. Doc. 16, Doc. 16 at 12-13. They are also purposefully curtailing access 

to abortions in their clinic by reducing hours and appointments to “decrease patient volume.” 

Doc. 16-7, Hill Decl. ¶¶ 13-14. Why? Because it is eminently reasonable, if not vital, to delay 

these procedures. Given the vast numbers of infected persons who are asymptomatic or not-

yet-symptomatic, the State can reasonably ask all to delay their elective abortions, not just the 

symptomatic ones or those Plaintiffs arbitrarily exclude by cutting back appointments. 

Plaintiffs’ own practices demonstrate they are not likely to succeed on the merits. 

II. THE BALANCE OF EQUITIES FAVORS ALLOWING THE STATE TO CONTINUE TO 

FLATTEN THE CURVE. 

The party seeking injunctive relief must demonstrate that the balance of equities favor it 

when the court weighs “the irreparable harms [the court has] identified against the harm to 

defendants if the preliminary injunction is granted.” Fish, 840 F.3d at 754 (citation omitted). 

Even irreparable harms to plaintiffs do not warrant injunctive relief when weighed against 

strong state interests. See Winter, 555 U.S. at 26. The harm to defendants is weighed in light of 

whether the law at issue “address[es] any immediate problem” such that delayed 

implementation would “cause material harm.” Awad, 670 F.3d at 1132. Thus while Plaintiffs 

urge the Court to “preserve the status quo,” Doc. 16 at 3, the current status quo is a rapidly 

spreading virus that endangers hundreds of thousands of lives. The Court should not be 

anxious to preserve it. Given the pandemic and the need to flatten the curve, equity and the 

interests of all society does not favor Plaintiffs’ request. 

Case 5:20-cv-00277-G   Document 54   Filed 04/02/20   Page 38 of 42
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 241 



31 
 

A. Plaintiffs’ alleged irreparable harm does not outweigh the State’s interest in 
preventing a health catastrophe. 

Plaintiffs’ irreparable harm analysis focuses on their constitutional claim—where they do 

not have a likelihood of success on the merits. Also, what is at issue in this case is the delayed 

exercise of a constitutional right, not the ban of a constitutional right. Delayed exercise of the 

liberty interest in abortion is permissible even absent a public health crisis. Casey, 505 U.S. at 

866. Data from one clinic in this state in 2018 showed that patients have to wait on average 9 

days for an appointment even when the reflection period law required only 24 hours. Nova 

Health Systems v. Hunter, No. CV-2015-1838, Defs’ Exhibits to Mot. for Summary Judgment, 

Exhibit 18 (Okla. Cnty. July 16, 2018). Plaintiffs themselves are delaying symptomatic patients 

and restricting appointments. Doc. 16 at 12-13. And according to Plaintiffs, even if an abortion 

is delayed, the risk of abortion remains low. Doc. 16 at 16. Thus, their alleged constitutional 

violation fails as irreparable harm because they are wrong on the merits, and the delays in 

obtaining an elective abortion do not outweigh the public health crisis. 

Plaintiffs’ remaining allegations about harm fail to be proven with evidence. They allege in 

passing that “others will be unable to access abortion at all,” and they argue that some patients 

will have to “carry their pregnancies to term.” Doc. 1, Compl. ¶ 57; Doc. 16 at 3. With three 

of the four abortion clinics in the state as plaintiffs, though, they cannot identify a single patient 

about whom that is true. Data from Plaintiff Planned Parenthood explains this absence: out 

of 322 abortions at their clinic this year, only 14 were beyond 10 weeks LMP even though the 

legal limit is 22 weeks LMP. Doc. 16-7 at ¶ 9; Doc. 16 at 10 n.22. Plaintiffs likely have not 

identified any patients who are unable to access abortion at all because no patient is 

experiencing that type of harm. To the extent such individual patients exist, the correct 
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mechanism is an as-applied challenge, not the sweeping facial challenge seeking a categorical 

exemption that Plaintiffs bring here. 

Conversely, an injunction would greatly harm Defendants in their management of a public 

health crisis. The primary public health strategy—to avoid an overwhelmed health care system 

and subsequent thousands of deaths—is to delay every activity that would increase that risk. 

This delay implicates multiple fundamental rights, including the right to travel, assembly, 

speedy trial, and commerce. Unlike the liberty interest in abortion, some of those rights are 

subject to strict scrutiny. If Oklahoma cannot delay the exercise of certain rights during a 

public health crisis, it would be unable to enact the public health strategies required to prevent 

a wave of sickness and death in the state. Oklahoma faces the crippling of its ability to address 

a public health crisis, while Plaintiffs face only a delay in exercising certain rights. The need to 

address a crisis outweighs any harm to Plaintiffs. 

B. The public interest weighs in favor of allowing a short-term delay of elective 
procedures, including elective abortion. 

 The party seeking injunctive relief must also demonstrate that the injunction “is not 

adverse to the public interest.” Heideman, 348 F.3d at 1191. “[D]emocratically elected 

representatives . . . are in a better position than this Court to determine the public interests 

with respect to questions of social and economic policy.” See id. Courts assess the immediacy 

of any harm under this factor because the public’s interest in preserving the status quo only 

applies in cases where “the [defendant] had not identified any immediate threat to the public 

interest” addressed by the law at issue. Isbell v. City of Oklahoma City, Okla., No. CIV-11-1423-

D, 2011 WL 6016906, at *2 (W.D. Okla. Dec. 2, 2011). Here, the status quo is disaster. 
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The public interest far outstrips the interests of all parties, and it alone requires denying 

the injunction. As the experience in Italy demonstrates, an ineffective response to COVID-19 

leads to thousands of deaths and overwhelmed health care systems that are left to ration care. 

The public does not face simply delayed care or a loss of crisis management power; it faces 

the risk of thousands of Oklahomans dying.  

Plaintiffs offer nothing to rebut this issue but the suggestion that their use of health care 

resources alone does not create the lack of resources for the state. Their argument 

misunderstands the issue: no single elective surgery or minor medical procedure causes the 

capacity problem, but the cumulative effect of all of them causes a capacity problem in addressing 

COVID-19. See supra p. 26. They cannot deny that they contribute to the cumulative usage, 

and their allegations are really just a means of second-guessing what level of effort is truly 

necessary to address COVID-19. As the Supreme Court has recognized, a minority of the 

population cannot enjoin inconveniences to them during a crisis because “the welfare and 

safety of an entire population” cannot be “subordinated to the notions of a single individual 

who chooses to remain a part of that population.” Jacobsen, 197 U.S. at 37–38. 

CONCLUSION 

For the foregoing reasons, this court should deny Plaintiffs’ motion for temporary 

restraining order or preliminary injunction. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN'S CENTERLLC, 
d/b/ a/ TRUST WOMEN OKLAHOMA City, on 
behalf of itself, its physicians and staff, and its 
patients; 

LARRY A. BURNS, D.0., on behalf of himself, 
his staff, and his patients; and 

COMPREHENSIVE HEALTH OF PLANNED 
PARENTHOOD GREAT PLAINS, INC., on 
behalf of itself, its physicians and staff, and its 
patients, 

Plaintiffi, 

V. 

J. KEVIN STITT, in his ojfidal capadty as 
Governor of Oklahoma, 

MIKE HUNTER, in his offidal capadty as 
_ Attorney General of the State of Oklahoma; 

DAVID PRATER, in hfr official capadty as District 
· Attorney for Oklahoma County; 

GREG MASHBURN, in his ojfida! capadty as 
District Attorney for Cleveland County 

GARY Cox, in his ojfidal capa,ity as Oklahoma 
Commissioner of Health; and 

MARI( GOWER, in his ojfidal capacity as 
Director of the Oklahoma Departtnent of 
Emergency Management, 

Defendants. 

Case No: 20-CV-277-G 

DECLARATION OF SECRETARY JEROME LOUGHRIDGE 
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1. I am over 18 years of age, competent to testify in this case, and have personal 

knowledge of the facts in this declaration. 

2. My name is Jerome Loughridge, and I am the Secretary of Health and Mental Health 

for the State of Oklahoma. As part of this role, I coordinate the state's public health 

resources and advise the governor on responding to public health crises. 

3. Like the rest of the nation, Oklahoma is still facing an increase of COVID-19 cases 

in the state. The recent spread of COVID-19 has created a crisis for emergency 

medical care. A further exponential increase is expected in the coming weeks, 

threatening the ability of emergency medical care in the state to adequately respond 

to the disease and to other emergency care. 

4. Estimates from data throughout the United States indicate that 20.7%-31.4% of 

COVID-19 cases will require hospitalization, with 4.9%-11.5% requiring intensive 

care unit admission. 

5. Oklahoma's experience is consistent with the data. So far, approximately 25% of 

confinned COVID-19 cases in Oklahoma have required hospitalization. 

6. In order to prevent the COVID-19 outbreak from overwhelming health care 

resource, state management of the disease involves several stages. 

7. Currently, we are in the mitigation stage, which requires drastic measures to minimize 

the number of COVID-19 cases in the state at any one time. An important part of 

this stage is enforcing social distancing and minimizing contact whenever possible. 

Uniform compliance with these requirements is necessary in the next few weeks to 

stem the crisis. 

2 
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8. Because a large percentage of COVID-19 cases require hospitalization, threats from 

a dramatic increase in COVID-19 cases include reducing the availability of personal 

protective equipment ("PPE") and overwhelming the capacity of the health care 

system. Required PPE includes gloves, gowns, face/ eye protections, N95 masks, and 

surgical masks. 

9. It is critical that all healthcare personnel have adequate PPE because this disease is 

asymptomatic. Personnel without adequate PPE could unknowingly transmit the 

disease themselves to many other healthy individuals before becoming symptomatic. 

10. The current crisis has already started creating a shortage of PPE in Oklahoma. In the 

Oklahoma State Department of Health's initial report on March 22, emergency 

health care facilities in Oklahoma had an average of only 9.1 days of PPE on hand, 

with Oklahoma and Tulsa Counties lagging behind at only 3 days of PPE on hand.1 

Extensive efforts over the last week have increased the average to 10.6 days of PPE 

statewide, but Oklahoma County still only has 5 days of PPE on hand.2 Some 

facilities are still reporting O days of PPE on hand. 

11. The Oklahoma State Department of Health has received many requests for PPE 

from facilities in the state. 

12. Oklahoma is still experiencing a PPE shortage based on our projected needs as the 

crises worsens. In order to mitigate the shortage, Oklahoma must decrease the use 

1 COVID-19 Report, March 22, 2020, https://coronavirus.health.ok.gov/sites/g/files/ 
gmc786/ f/ eo_-_covid-19 _report_-_3-22-20.pdf. 
2 COVID-19 Report, March 31, 2020, https://coronavirus.health.ok.gov/sites/g/files/ 
gmc786/ f/ eo_-_covid-19 _report_-_3-31-20.pdf. 
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of PPE throughout the state. Because all healthcare personnel should be using PPE 

during this crisis due to the asymptomatic nature of the disease, all medical facilities 

should eliminate other personal interactions between staff and patients to the fullest 

extent possible. These drastic measures are essential to limit the demand on PPE so 

that sufficient supplies are available to address COVID-19. 

13. Oklahoma must also reduce demand on other hospital resources to prepare for the 

continued increase of COVID-19 cases. In the next phase, Oklahoma will need to 

surge its hospital resources to address the crisis. This surge will involve increasing the 

capacity of existing hospitals, the number of licensed providers, and the amount of 

PPE available for use. Oklahoma can only successfully surge hospital resources when 

needed if Oklahoma preserves and reallocates existing resources during the 

mitigation stage to prepare for the surge. 

14. Based on the looming threats from COVID-19 to PPE and the capacity of the health 

care system, and hearing from health professionals across the State, I recommended 

to Governor Stitt that he temporarily delay all elective surgeries or minor medical 

procedures that could decrease the availability of PPE or hospital capacity needed to 

address the COVID-19 crisis. We estimated that such a delay could preserve about 

25% of PPE that would otherwise be used in the coming weeks. 
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15. I declare under penalty of perjury that the foregoing is true and correct. 

16. Executed on this "2- day of April 2020. 

5 

Jerome Lo hridge 
Secretary of ealth an 
State of Oklahoma 
Oklahoma City, OK 
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IN THE UNITED ST,\TES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF 0KLAHOi\L\ 

SOL'TI I Wll':D WO,\IJ·:�'s CE�TERLLC, el al., 

NaintzfJ's, 

,·. No. 20-cv-277-C 

J. K.E\ 1� STrn, el al., 

De/enda!l!S, 

DECLARATION OF CHRISTY J. MARESHIE, D.O. 

l, Christy Jeannette l\Iareshic, declare the following: 

1. 1 am an osteopathic 111.edicine physician (D.O.) licensed to practice in the State of Oklahoma. 

1 graJuate<l from the Oklahoma State Cni,·crsity College of Osteopathic Medicine in 2003, 

and T completed my residency in emergency medicine in Joplin, Missouri, in the heeman 

Health System. I specialize in emergency medicine. 

2. 1 have been boar<l certified in emergency medicine since 2010, and will continue to be hoard 

certified through 2030. I am also a clinical profession of emergency medicine at the 

l'niversity of Oklahoma. I train its residents to be future emergency room physicians. 

3. J--·or nearly 15 years, I h.avc \vorked a� an emergency roo111 physician at Hillcrest f\Ic<lical 

Center in Tulsa, Oklahoma. Presently, I work nights, from 9 p.m. to 7 a.m. This has put me 

on the front lines of the COVID-19 pandemic. COVID-19 is very contagious-way more 

contagious than the flu, and more deadly. Its growth is exponential. Seemingly e,Try shift, 

we arc scc111.g a greater proportion of people who are testing positi,·e for COYJD-19 and in 

critical condition. And, as always, we simply don't know who will walk into our emergency 

room at any g1,-cn moment. On one recent shift alone, I was exposed to the Yirus at least 
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twice. Overall, we ha,'c interacted with dozens of infected patients, and it is only getting 

worse. 

4. Because the virus lives on surfaces for days and can easily be passed through the air, our 

main concern in the emergency department, as well as difficulty, is securing and replenishing 

the appropriate personal protecti,·e gear (PPE), i.e., masks, gloves, gowns. Thankfulh·, \\·c arc 

not entirely out of such gear. But because of our limited resources and necessity, we arc 

reusing some PPE, like masks and gowns, from one room to another. This is risky as such 

can increase exposure, will potentially spread the virus, and create a gathering place for it at 

our facility. We are doing our best, but we do not presently have the capability to use new 

PP!,: for each new patient encounter. In general, much of the PPE resources arc going to 

places like New York City and Washington, where the situation is dire. 

5. By reusing materials, we are potentially spreading the ,·irus without even knowing it. Sadly, 

the chances are likely that I will contract COVID-19 if we have to keep reusing N95 masks 

and gmvns. But we ha,·e no choice at this point. 

6. If I contract this \'irus, I may spread it to my immediate family and throughout the 

commut11t\'. 

7. J strongly support Governor Stitt's executive order to temporarily halt all electi,·e surgeries 

and procedures to free up n1ore PPE and supplies. The question is simple: Should \vC 

continue to use our limited PPE and other resources on elective procedures on healthy 

people, or should we save it for a person who has a heart attack and might die if we 

accidentally spread COVID-19 to that person? To me, on the front lines, this is a no-braincr. 

8. I ;urthermore, there is no reasonable basis for restricting other electi,·e surgeries or 

procedures in order to preserve PPE and exclude abortion, a mostly electi,·e procedure 

performed on healthy women. It is nonsensical to carve out an exemption for abortion and 
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not for other procedures that arguably cause c,ren greater incomrenience to patients when 

they arc postponed, such as pacemaker implantation, gall bladder rcmm,al, knee 

replacement, etc. Once exceptions are made as to certain medical procedures, it would 

undermine and perhaps defeat the purpose of the executive order. 

9. Of course, ruling out electi,T procedures is not easy on anyone. Rather, it regu.ircs a large 

sacrifice from the medical community and patients. We ha,re a hospital full of skilled 

physicians who specialize in important procedures that cannot be done at this time. These 

doctors arc foregoing money and ha,·ing problems with sustaining their practice as a result, 

but they arc complying, for the good of the public. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER LLC, et al.,  

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al.,  

Defendants,  

 

DECLARATION OF JEREMY HANEY, M.D. 

I, Jeremy Haney, M.D., declare the following:  

1. I am a medical doctor (M.D.) licensed to practice in the State of Oklahoma. I attended the 

University of Oklahoma College of Medicine and completed my residency in anesthesiology 

at the University of Oklahoma Health Sciences Center. 

2. I am the President of the Oklahoma Society of Anesthesiologists (OSA), which has 450 

members, and the Vice Chair of US Anesthesia Partners of Oklahoma (USAP-Oklahoma). I 

practice at INTEGRIS Baptist Medical Center in Oklahoma City, specializing in 

anesthesiology. At INTEGRIS, I serve as the chair of our Anesthesia Care Transformation 

Team. Currently this team has been tasked to provide evidence based protocols manage the 

COVID-19 pandemic across the INTEGRIS Care system, which extends to Edmond, 

Oklahoma City, Yukon, Grove, Miami and other locations. 

3. In general, anesthesiologists take care of surgical patients throughout their surgical 

experience which includes pre-operatively, intraoperatively, and postoperatively in recovery. 

In other words, we are involved in the vast majority of surgeries. Personally, I do anesthesia 
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for obstetric surgery, pediatric surgery, general surgery, and some cardiovascular surgery. I 

also work in labor and delivery placing epidurals for childbirth, and spinals for C-sections.  

4. By mid-March of this year, I and numerous other Oklahoma anesthesiologists and physicians 

had grown to believe, firmly, that the COVID-19 pandemic had become severe enough to 

necessitate the emergency (and unfortunate) postponing of all elective medical procedures, 

among other drastic measures, both to flatten the exponential curve of the virus and to 

preserve vital medical resources that were quickly becoming unavailable. The OSA started 

calling for this to be done statewide on or around March 19, which was the same day that a 

number of state and local hospitals implemented this policy internally.  I repeated this call in 

a Tulsa TV news interview on March 20. Around the same time, other private medical 

groups were starting to push for a statewide end to elective surgeries, as well.  

5. On March 22, the OSA placed a full-page “Open Letter to Oklahomans” in both The 

Oklahoman and the Tulsa World entitled “Postpone Elective Surgeries Now!”1 In the letter, 

we argued that providers should “immediately postpone all elective, non-urgent surgeries” 

because “medical resources are going to be in scarce supply” and because “elective surgery is 

causing unnecessary community spread and utilizing supplies that are needed for critically ill 

patients effected by the COVID-19 pandemic.” We applauded “the hospital systems and 

surgery centers of Oklahoma and their providers who have chosen to follow these guidelines 

of temporarily postponing elective surgeries to protect all Oklahomans.” Finally, we noted 

that the American Society of Anesthesiologists, the Anesthesia Patient Safety Foundation, 

the American College of Surgeons, the American Academy of Orthopedic Surgeons, and the 

Ambulatory Surgery Center Association supported this postponement.  

                                           
 
1 Attachment A. 
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6. Later, we at OSA also spoke with the Secretary of Health Jerome Loughridge, who is on the 

Governor’s COVID response team, pushing him for a postponement of elective procedures. 

We continued to press strongly on this point until, on March 24, Governor Stitt issued his 

order requiring medical providers in Oklahoma to “postpone all elective surgeries, minor 

medical procedures, and non-emergency dental procedures.”  This was absolutely the right 

call, but it was not an easy call, for him or for us.  

7. Postponing all elective surgeries was necessary to preserve personal protective equipment 

(PPE). For surgery, during a pandemic with a highly contagious disease, full PPE absolutely 

must be worn which includes an N95 mask, eye shield, gown, and gloves. Due to the nature 

of COVID-19 being spread as an airborne aerosol, anyone in the operating room needs full 

PPE as well.  

8. Unfortunately, PPE is in very short supply. Hospitals across the state and country have 

inadequate supplies and have been asking for donations of PPE equipment from the 

community. Orders that have been placed are being blocked by other countries that 

manufacture the PPE for use for their country. Even disinfectant/bleach wipes are in short 

supply. Physicians and hospital administrators are on phone calls daily with the public and 

private sectors about obtaining vital PPE.  

9. Because of our limitations, we are reusing PPE. In the past surgical masks were one time use 

only. Now we are having to use one N95 mask for multiple days. This is occurring in our 

state and throughout the country.  

10. Postponing all elective surgeries was also necessary to prevent the spread of COVID-19. The 

biggest thing people don’t realize is that we have to treat any patient that comes in for 

surgery as a COVID-positive patient because there are so many asymptomatic carriers. 

Asymptomatic patients scare me because they still pose the risk of spreading the virus. Some 
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patients with COVID-19 may never be symptomatic or others may become symptomatic 

several days after infection. You’re going to get healthcare workers and everyone in a facility 

sick, if you’re not anticipating asymptomatic patients. For us, this means that even recovery 

room nurses need to wear full PPE to avoid potential spread.  

11. Hospitals and surgery centers have postponed a number of important medical procedures 

and surgeries: Total joint replacements, ear tubes, sinus surgeries, tonsils and adenoids, 

elective hysterectomies, tubal ligations, vasectomies, plastic surgery, circumcisions, cataracts, 

dental procedures, chronic pain procedures, elective spine surgeries for pain etc. Nothing 

about this is pandemic is easy for anyone. I’m not a salaried employee and if I’m not doing 

anesthesia for surgeries I’m not producing any income. Elective surgeries are a large 

proportion of my practice. Most of all, this is highly inconvenient for our patients.  They 

have planned their finances and schedules around surgeries that are now postponed. Some 

of these patients situations are difficult to live with: cataracts, back pain, chronic pain etc.  

They are sacrificing as well. 

12. Governor Stitt’s order should apply to everyone and every elective procedure. Facilities 

battling the COVID-19 pandemic need access to all available PPE  

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 2nd day of April, 2020 in Oklahoma City, Oklahoma. 

 

 _____________________________  

 Jeremy Haney, M.D. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, et al., 
 

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al., 
 

Defendants,  

 

DECLARATION OF MICHAEL T. VALLEY, M.D. 

I, Michael T. Valley, M.D., declare the following:  

1. I am a physician licensed to practice in the state of Minnesota.  I am Board certified in 

Obstetrics and Gynecology and the subspecialty of Female Pelvic Medicine and 

Reconstructive Surgery (Urogynecology) and have been an active practicing physician for 

over 25 years, post residency. I currently am in a private group practice in Minnesota where I 

practice Obstetrics, Gynecology, and Urogynecology. I completed my residency training at 

the University of Minnesota in 1992, during which time and after I have performed several 

non-elective abortions and managed patients with complications from both surgical and 

medical (medication) abortion.  I have also served as faculty at the University of Oklahoma 

and the University of Florida, Jacksonville, teaching residents and medical students.  

2. This declaration contains my opinions, held to a reasonable degree of medical certainty, 

which are based on my years of experience as a practitioner and educator in Obstetrics and 

Gynecology.  

3. Pregnancy is typically divided into three trimesters. The first trimester is generally defined as 

pregnancy up through 12 weeks gestation. “Weeks gestation” is defined as the number of 
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completed weeks since the last menstrual period (LMP). About 11% of all induced abortions 

are performed after the first trimester. Thus, the vast majority of induced abortions are 

performed in the first trimester. Of first-trimester abortion, about 75 percent are performed 

through a surgical procedure called suction dilation and curettage (“suction D&C”).  A 

suction D&C uses a vacuum device to remove the pregnancy from the uterus. The risks of 

this procedure include infection, hemorrhage, uterine perforation and incomplete abortion 

resulting in retained portions of pregnancy.  For the latter complication, a second surgical 

D&C is usually required. 

4. For the second trimester, in the United States the “D&E” procedure is the most common 

pregnancy termination beyond 13 weeks gestation. The “D” stands for dilatation (opening) 

of the uterine cervix and the “E” for evacuation of the fetus from the uterus. Maternal risks 

of the D&E procedure include complications such as hemorrhage, infection, cervical 

laceration, uterine perforation, anesthetic reactions, re-operation for retained pregnancy 

tissue, and death.1 

5. Finally, about 40 percent of early first-trimester abortions are medication abortions, using a 

combination of mifepristone and misoprostol to induce pregnancy.  These abortions come 

with risks, as well, at a greater rate than surgical abortions at the same gestational age: mainly 

hemorrhage, and incomplete abortion resulting in retained portions of pregnancy.  If a 

woman has hemorrhage or retained portions of pregnancy (failed medical abortion occurs 

about 8% of the time) they then require a D & C that utilizes more personal protective 

equipment (PPE). The fact that the U.S. Food and Drug Administration (FDA) has long 

required a Risk Evaluation and Mitigation Strategy (REMS) protocol is the best indication 

                                           
1 Patricia A. Lohr, Surgical Abortion in the Second Trimester, REPRODUCTIVE HEALTH 
MATTERS 16 (2008) 151–161. 
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that these risks exist.  And risks, of course, can lead to complications, which can lead to 

surgeries, hospital use, and PPE use.  

6. Notably, the abortion clinics in this case say: “Despite sometimes being referred to as 

‘surgical abortion,’ procedural abortion is not what is commonly understood to be ‘surgery’; 

it involves no incision or general anesthesia.” (P.9) This is incorrect. Abortion is commonly 

understood as surgery, because it does involve anesthesia and is a surgical procedure that 

uses surgical instruments inserted into a woman’s body and uterus. Moreover, surgical 

abortion has significant surgical risks. 

7. In this case, the abortion clinics claim that continued pregnancy may require greater use of 

personal protective equipment (PPE) than elective abortion because women will have to 

make multiple visits to the doctor during pregnancy.  This is mistaken on several accounts.   

8. First, and most importantly, most women do not have high-risk pregnancies, and for them 

some prenatal visits during pregnancy can be temporarily postponed for a crisis or done 

through telehealth.  In my practice we are currently doing a number of video and telephone 

prenatal visits with pregnant women, unless it is absolutely essential to have an in-person 

visit. This is limiting PPE use.  

9. Second, although the clinics claim to be using “minimal” PPE (P.14), what they describe as 

minimal—gloves, shoe covers, protective eyewear, face shields, surgical masks, and gowns—

is not minimal at all. That’s the very PPE that is required in this pandemic, and it is what 

people are desperately looking to acquire. Moreover, it should be the case that the clinics are 

using all of that PPE at least twice over, for every single surgical abortion procedure, since 

there would be a minimum of two people in the room.    

10. Third, unlike abortion or other surgical procedures, normal pregnancy care doesn’t use PPE 

except for occasional use of gloves for an exam. Now, because of the pandemic, many 
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clinics are additionally using a mask when seeing patients in clinic, but that should also be 

true for the abortion clinics themselves. If open, it would be reckless of them not to use 

much larger amounts of PPE than normal to protect women and their staff, especially since 

(unlike our routine clinic check-ups) they are also performing surgery in their clinics. 

11. Fourth, timing matters. The vast majority of PPE isn't needed during pregnancy until the 

end of the pregnancy, for childbirth. And presumably, for the patients involved here, that 

moment is several months away, which will, I hope, be beyond the shortage caused by this 

pandemic. So the claim that postponing abortions along with other elective surgeries and 

procedures actually causes more PPE usage now just doesn't make sense to me. 

12. Given the current pandemic, I support postponing all elective surgeries to preserve vital 

PPE and prevent unnecessary spread of the disease. This includes abortion. Abortion is 

elective, and it is not essential OBGYN care, which is evidenced by the fact that the vast 

majority of OBGYNs-at least 85 percent-do not even perform abortions. Such actions in 

time of crisis actually protect women and abortion clinic provider and staff by limiting 

exposure and spread. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 2nd day of April, 2020 in St. Louis Park, Minnesota. 

��� 
Michael Valley, M.D. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
on behalf of itself, its physicians and staff, 
and its patients; 

LARRY A. BURNS, D.O., on behalf of himself, 
his staff, and his patients; and  

COMPREHENSIVE HEALTH OF PLANNED 
PARENTHOOD GREAT PLAINS, INC., on 
behalf of itself, its physicians and staff, and its 
patients, 

 

  Plaintiffs, 

v.  Case No: 20-CV-277-G 
 

J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, 

MIKE HUNTER, in his official capacity as 
Attorney General of the State of Oklahoma; 

DAVID PRATER, in his official capacity as District 
Attorney for Oklahoma County; 

GREG MASHBURN, in his official capacity as 
District Attorney for Cleveland County 

GARY COX, in his official capacity as Oklahoma 
Commissioner of Health; and 

MARK GOWER, in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 
  Defendants. 
 
  

DECLARATION OF ROBERT L. MARIER, M.D., M.H.A. 

I, Robert L. Marier, M.D., M.H.A., declare the following: 
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1. I am the System Vice Chairman of Hospital Medicine for the Ochsner Health 

System located in Louisiana. I served as a member of the Hospital's Medical Staff 

Credentialing Committee until recently. I make this Declaration based upon my 

personal knowledge and am competent to testify thereto. 

2. I received my M.D. degree from Yale University School of Medicine, New 

Haven, Connecticut in 1969. My post-graduate training in internal medicine took 

place at Massachusetts General Hospital in Boston, Massachusetts. I served as an 

Epidemic Intelligence Service Officer, National Center for Disease Control, 

USPHS, Atlanta, Georgia from 1971-1973, followed by a fellowship in infectious 

disease at Yale University. 

3. In 1978, I joined the faculty of LSU School of Medicine, where over the years I 

served as Professor of Medicine and Public Health, Medical Director of Charity 

Hospital, Director of the Public Hospital System in the State of Louisiana, and 

Dean of the Schools of Medicine and Public Health. In 2006, I was appointed to 

be Executive Director of the Louisiana State Board of Medical Examiners—a 

position I held until 2012, when I joined the staff at Ochsner Medical Center. 

4. I am Board Certified in Internal Medicine and Infectious Diseases and am a 

Diplomat of the American Board of Medical Management (now known as the 

Certifying Commission in Medical Management). I hold a Master's degree in 

health system administration from Tulane University School of Public Health.  
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5. I am aware of Governor Stitt’s Executive Order that postpones all “elective 

surgeries, minor medical procedures, and non-emergency dental procedures” in 

Oklahoma during the coronavirus disease 2019 (COVID-19) outbreak. 

6. Patients with COVID-19 infection may infect others prior to the onset of 

symptoms, especially in the health care setting due to the proximity of contact. 

We have had two such cases over the past few days at Ochsner Medical Center. 

7. The onset and duration of viral shedding and period of infectiousness for 

COVID-19 are not yet known. 

8. According to the United States Centers for Disease Control (CDC)1 

a. It is possible that SARS-CoV-2 RNA may be detectable in the upper or 

lower respiratory tract for weeks after illness onset, similar to infection 

with MERS-CoV and SARS-CoV. However, detection of viral RNA does 

not necessarily mean that infectious virus is present. Asymptomatic 

infection with SARS-CoV-2 has been reported, but it is not yet known 

what role asymptomatic infection plays in transmission. Similarly, the role 

of pre-symptomatic transmission (infection detection during the 

incubation period prior to illness onset) is unknown. Existing literature 

regarding SARS-CoV-2 and other coronaviruses (e.g. MERS-CoV, SARS-

CoV) suggest that the incubation period may range from 2-14 days. 

b. Very limited data are available about detection of SARS-CoV-2 and 

infectious virus in clinical specimens, so it is unknown exactly which 

                                                 
1 See https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html. 
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bodily fluids may transmit the virus, so that we have a full picture of  

how to prevent transmission between people. SARS-CoV-2 RNA has 

been detected from upper and lower respiratory tract specimens, and 

SARS-CoV-2 has been isolated from upper respiratory tract specimens 

and bronchoalveolar lavage fluid. SARS-CoV-2 RNA has been detected 

in blood and stool specimens, but whether infectious virus is present in 

extrapulmonary specimens is currently unknown. The duration of  

SARS-CoV-2 RNA detection in upper and lower respiratory tract 

specimens and in extrapulmonary specimens is not yet known but may  

be several weeks or longer, which has been observed in cases of MERS-

CoV or SARS-CoV infection. While viable, infectious SARS-CoV has 

been isolated from respiratory, blood, urine, and stool specimens, in 

contrast, viable, infectious MERS-CoV has only been isolated from 

respiratory tract specimens. It is not yet known whether other non-

respiratory body fluids from an infected person, including vomit, urine, 

breast milk, or semen, can contain viable, infectious SARS-CoV-2. 

9. Health Care workers caring for patients under investigation for COVID 19 or for 

patients with confirmed COVID 19 infection routinely wear face masks and 

other personal protective equipment (PPE). 

10. Health care workers do not routinely wear face masks and other PPE when caring 

for patients who are not under investigation for COVID 19 or for patients with 

confirmed infection. 
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11. Wearing face masks and other PPE when caring for patients under investigation 

for COVID 19 or for patients with confirmed COVID 19 infections reduces the 

risk of transmission but does not eliminate it. 

12. Not wearing face masks and other PPE when caring for patients, even those who 

are not under investigation for COVID 19, exposes health care workers to 

transmission of infection from patients who are incubating infection and 

asymptomatic. 

13. Not wearing N95 face masks in particular when caring for patients, even those 

who are not under investigation for COVID 19, exposes health care workers to 

an increased risk of transmission of infection from patients who are incubating 

infection and asymptomatic. 

14. The President and CEO of Ochsner Health reported on March 25, 2020, that 60 

employees have tested positive for COVID-19, and approximately 300 

employees have been quarantined attesting to the importance paragraphs 11 

through 13 above. 

15. Given the risk of transmission in health care settings, Governor Stitt has a sound 

basis for limiting all surgeries except those that are immediately medically 

necessary so as to prevent the spread of COVID 19. 
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DECLARATION UNDER PENALTY OF PERJURY 

I, Robert L. Marier, M.D., M.H.A., a citizen of the Uruted States and a resident of Lou1S1ana, 

hereby declare under penalty of petjury pursuant to 28 U.S.C. § 1746 that the foregomg 

Declaration 1s true and correct. 

Executed on this ____ day of April 2020 

6 
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 
STATE OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, D/B/A 
TRUST WOMEN OKLAHOMA CITY; et al., 

 

Plaintiffs,  

v. No. CV-2019-2506 
Hon. N. Mai 

MIKE HUNTER, in his official capacity as 
OKLAHOMA ATTORNEY GENERAL; et al. 

 

Defendants,  

 

DECLARATION OF DONNA HARRISON, M.D. 

I. BACKGROUND 

1. I, Donna Harrison, M.D., am a physician licensed to practice medicine in 
Michigan. I am certified by the American Board of Obstetricians and Gynecologists, and I 
have held this certification since 1993. I graduated from the University of Michigan Medical 
School in 1986, and I completed residency training in Obstetrics and Gynecology in 1990 at 
St. Joseph Mercy Hospital (a University of Michigan affiliate hospital in Ypsilanti). I entered 
private obstetrical practice in 1991 in Ann Arbor. I also served as Associate Professor in the 
Department of Obstetrics and Gynecology at the University of Michigan until 1993 when I 
joined a multispecialty group in an underserved rural area of Michigan. I continued in private 
practice in this underserved area, including serving as sexual abuse examiner for Cass County, 
Michigan, until 2000. Further details of my training and professional background are given in 
my resume, provided as Attachment A.  

2. Since 1996, I have closely scrutinized the U.S. Food and Drug Administration 
(FDA) approval process for Mifeprex (a/k/a mifepristone and RU-486), and I have conducted 
extensive research into the safety and efficacy of abortion-inducing drugs, authoring several 
papers on the subject. From 2000-2006, I was Chairman of the Subcommittee on Mifeprex 
for the American Association of Pro-Life Obstetricians and Gynecologists (AAPLOG). Since 
2000, I have focused my professional activities on teaching, writing, and research for 
AAPLOG. Since 2013, I have served as AAPLOG’s Executive Director. 

3. I spend approximately 50 hours per week reviewing the medical literature for 
the effects of abortion on women, teaching physicians and other health care personnel about 
the medical literature, and making that information known by way of scientific publication and 
through the AAPLOG website. I have devoted particular attention to abortions performed 
through the administration of drugs.   
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4. In the past four years, I have testified as an expert in cases in Indiana, Missouri, 
Arkansas, Illinois, and Oklahoma, in both state and federal court.  

5. I have been asked by the Oklahoma Attorney General to opine regarding the 
Oklahoma County District Court Case No. CV-2019-2506, a legal action brought against 
various Oklahoma officials by South Wind Women’s Center, Dr. Colleen McNicholas, and 
Bridget Van Treese (“Legal Action”). The Legal Action challenges longstanding Oklahoma 
laws requiring that abortions be performed in person by licensed physicians. The opinions in 
this declaration are based on my education, training, experience, and ongoing familiarity with 
the medical literature. These opinions are my own, and do not represent any group. 

II. OPINION  

6. I have reviewed the Oklahoma statutes requiring licensed physicians to provide 
abortions in person. I have also reviewed Plaintiffs’ submitted testimony. I will focus this 
affidavit on three important topics: 1) The medical risks inherent in medical abortion, 2) The 
deficiencies in telemedicine to address these risks, and 3) responses to Plaintiffs’ testimony.  

A. Medical abortion carries significant risks, including hemorrhage, retained 
tissue, and need for emergency surgical intervention.  

7. In a medical abortion, per the current FDA protocol, women are instructed to 
take 200 mg of Mifeprex on day one, then 24-48 hours later “place two 200 [microgram] 
misoprostol tablets in each cheek pouch (the area between the cheek and gums) for 30 minutes 
and then swallow any remnants.”1 

8. Mifeprex is a drug that blocks the action of a natural pregnancy hormone called 
progesterone by binding with a woman’s progesterone receptors on the nuclear membranes 
of cells in the uterus, ovary, brain, breast, and immune system. With mifepristone blocking the 
connection of progesterone with progesterone receptors in the uterus of a pregnant woman, 
the mother’s cells in the placenta stop functioning, which leads to the death of the human 
embryo through, in essence, starvation.2 In other words, if it works as intended in this context, 
Mifeprex results in the death of an unborn human being. 

9. Misoprostol is a synthetic prostaglandin which is used to prevent gastric ulcers 
in patients who have a high risk of developing a gastric ulcer, or who are on drugs which 
induce gastric ulcers.3  

                                                 
1 U.S. Food & Drug Administration (FDA), Mifeprex Medication Guide, 3 (2016), provided as Attachment B. 
2 Etienne-Emile Baulieu & Sheldon J. Segal, Reproductive Biology: The Antiprogestin Steroid RU486 and Human 
Fertility Control. Proceedings of a Conference on the Antiprogestational Compound RU486 (Plenum Press, N.Y. 1985). 
3 FDA, Cytotec (Misoprostol) Medication Guide, 11 (2009), 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2009/019268s041lbl.pdf.  
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FDA Warnings and Adverse Events Reporting 

10. Both the FDA and drug manufacturers have acknowledged that the use of 
Mifeprex/misoprostol regimens to induce an abortion poses health risks for pregnant women. 
The final printed labeling (FPL) shaped and approved by the FDA warns that “About 85% of 
patients report at least one adverse reaction following administration of MIFEPREX and 
misoprostol, and many can be expected to report more than one such reaction.”4 These 
reactions include, but are not limited to, vomiting, headache, uterine hemorrhage, viral 
infections, and pelvic inflammatory disease.5  

11. The FDA considers Mifeprex complications serious and frequent enough to 
issue a black box warning to prescribers titled “WARNING: SERIOUS AND 
SOMETIMES FATAL INFECTIONS OR BLEEDING.”6 In addition, the FDA has 
instituted a Risk Evaluation and Mitigation Strategy (REMS) for Mifeprex.7 According to the 
FDA, REMS “is a drug safety program” that the FDA “can require for certain medications 
with serious safety concerns.”8 The FDA goes on to emphasize that “[w]hile all medications 
have labeling that informs health care stakeholders about medication risks, only a few 
medications require a REMS.”9 Mifeprex is one of those few medications: in its own words, 
in 2018 “the agency determined that a REMS . . . continues to be necessary to ensure the safe 
use of Mifeprex.”10 The REMS prohibits use of Mifeprex in ways other than allowed by the 
FDA.  

12. Moreover, the FDA reports that, as of December 31, 2018, over 4,000 women 
in the United States have experienced “adverse events” after using mifepristone for the 
termination of pregnancy. 11  Among those adverse events were 24 deaths, 1,042 
hospitalizations, 599 blood transfusions, and 412 infections.12 This last figure includes 69 
severe infections, which the FDA says “generally result in death or hospitalization for at least 
2-3 days, require intravenous antibiotics for at least 24 hours and total antibiotic usage for at 
least 3 days….” The same report indicates that there have been “11 additional reported deaths 

                                                 
4 Attachment B, FDA Mifeprex Medication Guide at 7.  
5 See, e.g., id. at 7-8. 
6 Id. at 1-2. 
7 FDA, Mifeprex (mifepristone) Information, Feb. 5, 2018, https://www.fda.gov/drugs/postmarket-drug-safety-
information-patients-and-providers/mifeprex-mifepristone-information, provided as Attachment C; FDA, 
Warning Letter: Rablon. (2019), https://www.fda.gov/inspections-compliance-enforcement-and-criminal-
investigations/warning-letters/rablon-1111111-03082019, provided as Attachment D. 
8 FDA, Risk Evaluation and Mitigation Strategies (REMS) 1 (2019), https://www.fda.gov/drugs/drug-safety-and-
availability/risk-evaluation-and-mitigation-strategies-rems, provided as Attachment E. 
9 Id.  
10 Attachment C, FDA Mifeprex Info at 1. 
11 FDA, Mifepristone U.S. Postmarketing Adverse Events Summary Through 12/31/2018, 
https://www.fda.gov/media/112118/download, provided as Attachment F. 
12 Id. 
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in women in foreign countries who used mifepristone for medical termination of 
pregnancy.”13 

Underreporting of Complications 

13. These figures do not tell the whole story, either. The true number of 
complications from use of a Mifeprex abortion regimen is unknown, as there are widespread 
inadequacies in reporting. The FDA itself admits, for example, that it “does not receive reports 
for every adverse event … that occurs with a product.”14 This is in part because healthcare 
professionals are not required to report adverse events; rather, such reporting is voluntary.15 
On top of that, a 2006 review, conducted by Dr. Margaret Gary and myself, of official Adverse 
Event Reports (AERs) submitted to the FDA related to the use of the Mifeprex drug regimen, 
found that “AERs relied upon by the FDA to monitor mifepristone’s postmarketing safety 
are grossly deficient due to extremely poor quality.”16 Our review concluded, “[A] majority of 
the AERs analyzed do not provide enough information to accurately code the severity of the 
adverse event in question. The deficiencies were so egregious in some instances as to preclude 
analysis.”17 

14.  One source of potential underestimation of the true number of complications 
from the use of the Mifeprex abortion regimen is patients who seek hospital treatment for 
complications and do not inform the hospital that the complications stem from an abortion 
attempt. Because miscarriage and abortion may present initially with the same symptoms,18 
this is relatively easy to do, and it is condoned or even encouraged by some. One international 
organization of medical professionals and others dedicated to “access to abortion,” for 
example, advises that a woman who seeks medical care because of complications from a 
Mifeprex abortion “does not need to tell a health care provider that she took abortion pills.”19  

Medical versus surgical abortions 

15. Even with inadequate reporting and likely underreporting, the existing medical 
evidence shows that there are more complications from medical abortions than from surgical 
abortions. Studies comparing the outcome of surgical versus medical abortion have repeatedly 

                                                 
13 Id. 
14 FDA, Questions and Answers on FDA’s Adverse Event Reporting System (FAERS), 2 (2018), 
https://www.fda.gov/drugs/surveillance/questions-and-answers-fdas-adverse-event-reporting-system-faers, 
provided as Attachment G. 
15 Id. at 1. 
16 Margaret M. Gary & Donna J. Harrison, Analysis of Severe Adverse Events Related to the Use of Mifepristone as an 
Abortifacient, 40 ANNALS PHARMACOTHERAPY 2, 1 (Feb. 2006), provided as Attachment H.  
17 Id. at 5. 
18 Women’s Health Network, Health Facts: Abortion with Pills and Spontaneous Miscarriage (Aug. 2019), 
https://nwhn.org/abortion-pills-vs-miscarriage-demystifying-experience/.  
19 Women Help Women, Will a doctor be able to tell if you’ve taken abortion pills (Sept. 2019), 
https://womenhelp.org/en/page/1093/will-a-doctor-be-able-to-tell-if-you-ve-taken-abortion-pills.  
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demonstrated that medical abortions have a greater risk of hemorrhage, infection, continued 
pregnancies, retained tissue, and need for emergency reoperation than surgical abortions.20 

16. A major review of nearly 7,000 abortions performed in Australia in 2009 and 
2010 found that 3.3 percent of patients who used mifepristone in the first trimester required 
emergency hospital treatment, in contrast to 2.2 percent of patients who underwent surgical 
abortions.21 And women receiving medical abortions were admitted to hospitals at a rate of 
5.7 percent following the abortion, as compared with 0.4 percent for patients undergoing 
surgical abortion.22 

17. Another study analyzed high-quality registry data obtained from nearly 50,000 
women in Finland who underwent abortions from 2000-2006 with a gestational duration of 
63 days or less. 23 This study found that the overall incidence of immediate adverse events is 
four-fold higher for medical abortions than for surgical abortions.24 In particular, this study 
indicated that hemorrhage and incomplete abortion are more common after medical 
abortions; the incidence of hemorrhage was 15.6 percent following medical abortions, 
compared to 2.1 percent for surgical abortions, and 6.7 percent of medical abortions resulted 
in incomplete abortion, compared with 1.6 percent of surgical abortions.25  

18. Even the American College of Obstetricians & Gynecologists (ACOG), an 
organization dedicated to pro-abortion political advocacy,26 in a Practice Bulletin which was 
co-authored by Dr. Grossman, acknowledges that “[c]ompared with surgical abortion, medical 
abortion takes longer to complete, requires more active patient participation, and is associated 
with higher reported rates of bleeding and cramping.” 27  Similarly, one of the self-proclaimed 
“authoritative” studies authored and relied upon by Dr. Grossman found that the overall 
complication rate for medical abortion (5.2%) was four times higher than the rate for first-
trimester surgical abortion (1.3%).28  

                                                 
20 See Ushma D. Upadhyah et al., Incidence of Emergency Department Visits and Complications After 
Abortion, 125 J. OBSTET. GYNECOL. 1, 175, 181 (Jan. 2015), attached as Attachment I; Ea Mulligan & 
Haley Messenger, Mifepristone in South Australia: The First 1343 Tablets, 40 AUSTRALIAN FAMILY 
PHYSICIAN 5, 343 (May 2011), attached as Attachment J; Maarit Niinimaki, et. al., Immediate Complications 
After Medical Compared with Surgical Termination of Pregnancy, 40 J. OBSTET. GYNECOL. 4, 795 (Oct. 2009), 
provided as Attachment K. 
21 Attachment J, Mulligan. 
22 Id. 
23 Attachment K, Niinimaki. 
24 Id. 
25 Id.  
26 See Amicus Br. of Amer. Assoc. of Pro-Life Obstetricians and Gynecologists, June Medical Services, LLC v. 
Gee, 2019 WL 7397763 (Dec. 27, 2019). 
27 The American College of Obstetricians and Gynecologists, Practice Bulletin: Medical Management of First-
Trimester Abortion, 143, 1 (March 2014), provided as Attachment L. 
28 Attachment I, Upadhyay at 175. 
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Hemorrhage 

19. It is undeniable that hemorrhaging is a risk of using Mifeprex for abortion. This risk 
comes from mifepristone action at the cellular level, which blocks the ability of the uterus to control 
hemorrhage.29 Again, the Finland study cited above indicated that 15.6 percent of women experienced 
hemorrhage after a medical abortion,30 and the FDA has reported that at least 599 women have 
required blood transfusions after medical abortion.31 

20. A recent and well-publicized clinical trial attempt by Dr. Mitchell Creinin is an 
example of the common risk of hemorrhage following Mifeprex abortion. This trial, designed 
to test the efficacy of medication abortion “reversal” protocols, was halted for safety 
considerations due to hemorrhaging.32 Five women were given mifepristone alone, and two 
of those five (40%) had massive hemorrhage requiring emergency surgery, one of which 
required a blood transfusion. By contrast, in the comparison group with women taking 
mifepristone plus additional progesterone, only one woman had excessive bleeding, which 
stopped spontaneously without surgery. 33  (Progesterone counteracts the effect of 
mifepristone.) 

Infection/sepsis 

21. The risk of infection is also significant, since both Mifeprex34 and misoprostol35 
depress a woman’s immune response to infection, which can allow simple infections to 
become overwhelming and lead to fatal sepsis. In fact, this concern about serious infections 
led Planned Parenthood to abandon the off-label use of misoprostol in the vagina and 
substitute instead the off-label use of misoprostol in the cheek (buccal administration).36  

Ectopic Pregnancy 

22. An ectopic pregnancy occurs when a woman’s embryo implants outside of the 
uterus, most often in the woman’s fallopian tube. A woman who has an ectopic pregnancy 
may experience the same symptoms as a woman who has an early pregnancy in her womb. 

                                                 
29 Ralph P. Miech, Pathopharmacology of excessive hemorrhage in mifepristone abortions, 41 ANNALS 
PHARMOCOTHERAPY 12, 2002-07 (Dec. 2007). 
30 Attachment K, Niinimaki. 
31 Attachment F, Mifepristone AER at 2. 
32 Mitchell D. Crenin, et al., Mifepristone Antagonization With Progesterone, 135 J. OBSTET. GYNECOL. 1, 158-
165 (Jan. 2020), provided as Attachment M. 
33 Id.  
34See Jeanette I. Webster & Ester M. Sternberg, Role of the Hypothalamic-Pituitary-Adrenal Axis, Glucocorticoids and 
Glucocorticoid Receptors in Toxic Sequelae of Exposure to Bacterial and Viral Products, 181 J. ENDOCRINOLOGY, 
207-21 (2004); Ralph P. Miech, Pathophysiology of Mifepristone-Induced Septic Shock Due to Clostridium Sordellii, 39 
ANNALS PHARMOCOTHERAPY  (Sept. 2005). 
35 D.M. Aronoff, et al., Misoprostol Impairs Female Reproductive Tract Innate Immunity against Clostridium sordellii, 180 
J. IMMUNOLOGY 12, 6 (June 2008). 
36 M. Fjerstad et al., Rates of Serious Infection after Changes in Regimens for Medical Abortions, 361 NEW ENG. J. 
MED., 145-51 (2010). 
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Ruptured ectopic pregnancy is a leading cause of maternal mortality in the first trimester of 
pregnancy.  Critically important, the only way to accurately diagnose an ectopic pregnancy is 
by the use of ultrasound to visualize the inside of the womb and locate the fetal pole. 

23. If a woman who has an ectopic pregnancy is given mifepristone, she is in 
significant danger of the ectopic pregnancy rupturing, which will cause massive internal 
bleeding. Thus, if the location of the pregnancy cannot be confirmed by ultrasound, that is an 
absolute contraindication to giving mifepristone for abortion.37 This is especially so because 
the symptoms of a rupturing ectopic pregnancy are identical to the symptoms that a woman 
experiences when she has a mifepristone abortion: bleeding, cramping and severe abdominal 
pain. 38 In other words, if an ectopic pregnancy has been missed, a woman could be in 
significant danger after taking mifepristone and believe the symptoms she is experiencing are 
normal.  

Overall complication rates 

24. Plaintiffs claim that “[c]omplications from medication abortion are extremely 
low.”39 This is misleading, at best, as medical evidence shows complications are common. 

25. The most widely accepted definition for the frequency of drug complications is 
given by the Council for International Organizations of Medical Sciences (CIOMS), an 
international, non-governmental, non-profit organization established jointly by World Health 
Organization and UNESCO in 1949. The CIOMS training manual on medicine safety states 
that “adverse drug reactions” are “very common” if they occur in over 10% of cases and 
“common (frequent)” if they occur between 1 and 10% of the time.40  

26. Published studies show that serious complications from drug-induced abortions 
are in the range of 3-5%, if not greater. The aforementioned Australian study, for example, 
found that 3.3% of patients who used mifepristone in the first trimester required emergency 
hospital treatment.41 And the study from Finland found that 15.6% of women experienced 
hemorrhage after a medical abortion, that 6.7% of women had incomplete abortions, and that 
5.9% required surgery to complete the abortion.42 Using the CIOMS criteria, this means 
complications from medical abortions are “common” or “frequent.” 

27. The authoritative study that Dr. Grossman relies upon (and co-authored) to 
state that abortion is “safe” doesn’t actually contradict this. Rather, that study explicitly found 
that the overall complication for abortion was 2.1% and the overall complication rate for 
medical abortion was 5.2%—the latter figure being “consistent with intervention rates found 

                                                 
37 Attachment B, FDA Mifeprex Med. Guide at 4.  
38 Id. at 6. 
39 Plaintiffs’ Memorandum at 4.  
40 World Health Organization, Medication Safety Training Course at 10, 
https://www.who.int/medicines/areas/quality_safety/safety_efficacy/trainingcourses/definitions.pdf. 
41 See Attachment J, Mulligan; Attachment K, Niinimaki. 
42 Attachment K, Niinimaki. 
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in other studies,” according to authors. 43  However, Dr. Grossman states a “major” 
complication rate of 0.31%. The “0.31%” quoted rate comes from what Dr. Grossman and 
his co-authors call the “major” complication rate.44  But their criteria for “major” is excessively 
narrow, including only hospital admission (not Emergency Room visits), surgery (but not 
D&C for retained tissue), or blood transfusion.45 This means that an emergency room visit, 
without a subsequent hospital admission, was not considered “major.” Nor was any 
hemorrhage that didn’t lead to a blood transfusion. This point is troubling, since in my review 
of the FDA adverse event reports, there were several women who had severe hemorrhages—
losing nearly half of their blood—without a transfusion. The authors’ definition of “surgery” 
also apparently excluded subsequent surgical abortions necessitated by a medical abortion 
failure, even though that is an undoubtedly a significant surgical complication. In addition the 
authors excluded seizures 46 from “major complications” as well as and allergic reactions 
regardless of severity, and any cases where an exact diagnosis could not be determined from 
the coding records. Finally, the authors admitted that “we could not assess whether any of the 
complications lead to deaths”—i.e., 47  the study couldn’t and didn’t measure the most 
significant “major” complication.  

B. Telemedicine is a questionable method by which to address known 
patient risks with Mifeprex abortions. 

28. Providing medical abortion through telemedicine is problematic for at least 
three reasons: (1) the seriousness and risks of medical abortion are trivialized by the 
telemedicine approach; (2) a thorough and definitive in-person examination is needed and 
better ensured by having a physician present and involved; (3) an in-person meeting with a 
physician encourages future interaction and availability for follow-up and complication 
management. 

Seriousness and Risks of medical abortion trivialized by telemedicine approach 

29. As detailed above the decision to have a Mifeprex abortion is not only a decision 
to end the life of a completely separate human being, but also involves serious risks to the 
woman, including the risk of death. These risks increase as the pregnancy advances, and thus 
each woman should have a detailed discussion of the risks to her, tailored to her specific 
circumstances, by someone who is knowledgeable about her individual medical history, 
physical exam and individual risks. This is not a trivial discussion, and the vending machine 
approach of telemedicine abortion trivializes the seriousness of this decision-making process. 

                                                 
43 Attachment I, Upadhyaha at 175. 
44 Id. 
45 Id. at 176, 180. 
46 Id. at 176. 
47 Id. at 182. 
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The 2011 telemedicine paper by Grossman included a patient comment which illustrates this 
issue, stating “I am always generally more comfortable dealing with serious issues in person.”48  

Need for thorough evaluation by a physician 

30. Mifeprex is contraindicated in a number of instances, including when ectopic 
pregnancy is suspected or confirmed; when there is chronic adrenal failure; when there is 
concurrent long-term corticosteroid therapy or anti-coagulant therapy; when the patient is 
allergic to mifepristone, misoprostol, or other prostaglandins; when the patient has inherited 
porphyria; and when the patient has an IUD in place.49  

31. These contraindications require close attention to patient history and 
medications as well as a thorough physical examination by a physician capable of diagnosing 
hemorrhagic disorders, porphyria, adrenal failure, ectopic pregnancy, etc. A pelvic examination 
is required to rule out undiagnosed adnexal mass and look for the presence of an IUD, as well 
as to check for tenderness consistent with pelvic inflammatory disease. It is the responsibility 
of the prescribing physician to ensure that the patient does not have any of these 
contraindications prior to prescribing Mifeprex. Dr. Grossman claims that screening women 
for contraindications “can be done with equal safety regardless of whether the physician is 
physically present,” 50 but presents no real evidence especially for the diagnosis of pelvic 
infections, undiagnosed adnexal masses and uterine abnormalities making emergency surgical 
abortion more difficult. Further, even if an individual abortion clinic developed some 
safeguard to ensure the accurate diagnosis of all of the contraindications, that is no guarantee 
that it will be done with equal safety if medical abortion is thrown open to the practice of 
telemedicine. Dr. Grossman, after all, surely cannot vouch for the quality of the screeners at 
every present and future telemedicine-practicing abortion clinic in Oklahoma. 

32. Along these lines, Dr. McNicholas presents a concerning and confusing picture 
of what abortion by telemedicine would actually entail in Plaintiffs’ clinic, if this lawsuit were 
to prevail. Plaintiffs describe a telemedicine encounter that raises significant concerns about 
the adequacy of informed consent, and about coercion. The scenario presented, where the 
patient does not meet the physician until she is handed the mifepristone stands in sharp 
contrast to standard surgical care in which the surgeon examines, diagnoses, and discusses 
treatment options with the woman prior to commitment to a surgical procedure.   

33. Plaintiffs indicate that the patient will be screened by the scheduler, who “will 
screen the patient to determine whether they are a potential candidate for medication abortion, 
aspiration abortion, or both.” 51 It is not clear what training this “scheduler” will have, and 
how this “scheduler” will determine who is and who is not a candidate for Mifeprex abortion, 

                                                 
48 Daniel Grossman, Effectiveness and Acceptability of Medical Abortion Provided Through Telemedicine, 118 J. 
OBSTET. GYNECOL. 2, 302 (Aug. 2011).  
49 Attachment B, FDA Mifeprex Med. Guide at 4-5. 
50 Grossman Affidavit at 12.  
51 McNicholas Affidavit at 6. 
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surgical abortion or both. The determination of who is a candidate for a Mifeprex abortion 
involves not only gestational age, but also ruling out contraindications as per the FDA label. 
This kind of discernment requires medical training. 

34. Dr. McNicholas indicates that “the patient will be provided with certain 
information that Oklahoma has mandated that abortion patient receive.”52 If this mandated 
information includes informed consent, then it is of grave concern that the “scheduler” is the 
one (apparently) doing the informed consent. An informed consent process should entail a 
discussion of specific risks, complications, and alternatives. Such patient specific consent 
necessitates a thorough history, a physical examination, and the ability of that “scheduler” to 
diagnose medical contraindications. Such skills are typically not in the ability of “schedulers” 
who are not formally trained in diagnosis and treatment.  

35. According to Dr. McNicholas, the ultrasound will be performed by “a trained 
ultrasound technician.”53 This is also concerning since there is no mention of any actual 
sonography credentialing or certification by any recognized radiological or sonographic 
certifying body. An ambiguous phrase such as “a trained ultrasound technician” could include 
non-medical staff that has performed a few ultrasounds but is not actually certified. There are 
many other aspects to an ultrasound examination beyond gestational age, including the 
location of the placenta, the position of the uterus, the presence of a uterine septum, whether 
or not a woman has fibroids, etc., all of which become important if the woman has a 
subsequent hemorrhage requiring emergency surgery. Will the person performing the 
ultrasound be qualified to evaluate these abnormalities?  

36. Ultrasound certification is critically important since by Plaintiffs’ description the 
ultrasound gestational age dating appears to be the major criteria used by the remote physician 
to determine a woman’s eligibility for medical abortions. Thus errors in gestational age caused 
by poor sonographic dating can have tremendous implications when discussing risks, because 
the risks of a mifepristone abortion increase with increasing gestational age.  

37. The fourth step outlined by Dr. McNicholas is that patients will meet with 
“clinic staff for a consultation to discuss their decision, the process of medication abortion 
and what they should expect during their consultation with the physician and after they leave 
the clinic.”54 This is concerning as the “clinic staff” is not identified as someone with any 
formal medical training or credentialing. As per Dr. McNicholas’ testimony, this “clinic staff” 
is doing a high level medical interaction with the patient, including apparently an informed 
consent discussion, as well as conveying medical information about the procedure, the risks 
and the expected complications. This is the kind of discussion that is expected between the 
surgeon and his or her patient in normal medical practice. 

                                                 
52 Id.  
53 Id. at 6.  
54 Id. at 6-7.  
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38. The issue of coercion in the process described by Plaintiffs is also of concern. 
It appears from Dr. McNicholas’ testimony that the first time the patient sees the treating 
physician is immediately before she is handed the mifepristone.55 At that point, the physical, 
psychological, and financial investment in the abortion would make it very difficult for a 
woman to choose any other option but to proceed with the abortion. The pressure on the 
patient at that point significantly compromises a patient’s free and full informed consent prior 
to an elective procedure.  

Follow-up availability 

39. Dr. Grossman also claims that in-person treatment from a physician is irrelevant 
because when complications from a medical abortion do arise “they occur after the patient has 
left the clinic.”56 This presents a startlingly bleak and shallow picture of the physician-patient 
relationship, which is not supposed to end just because a patient goes home. Instead, a 
physician overseeing a procedure is supposed to be available to manage known complications 
from that procedure. That is difficult if the physician is in a remote location. 

40. It would be unethical for a surgeon to start a procedure and then be unavailable 
to manage known complications from that surgery. A surgeon who simply tells the patient to 
go to a local emergency room if there is a complication risks a malpractice suit for patient 
abandonment, as well as risking the loss of hospital privileges. But, as Dr. Grossman’s language 
inadvertently indicates, that is in effect what could happen with telemedicine abortions. Once 
the patient is out of the clinic, not even having met the physician in person, they risk no longer 
being considered the clinic or the physician’s responsibility.  

41. Unfortunately, even without telemedicine, the scientific literature indicates that 
this approach is pervasive in the industry. It is undeniable that many women report to 
emergency rooms rather than return to the clinic where they obtained the abortion. Dr. 
Grossman’s own co-authored “authoritative” article indicates as much when it states that 
“complication rates are underestimated by low follow-up rates” and that “[p]ublished 
complication rates are considered incomplete because they usually do not include those 
diagnosed at sites other than the original source of care.”57 This trend is also why studies that 
include emergency room complications tend to show a larger rate of complications than do 
those that draw primarily from clinics, such as the Cleland study58 cited by Dr. Grossman.  

42. It is difficult to see how telemedicine could do anything but exacerbate this 
issue, as it weakens the link between women and their physicians even more. For verification 
of this, we can look to Dr. Grossman, who published a paper indicating that women who had 

                                                 
55 See id. at 6-7.  
56 Grossman Affidavit at 12. 
57 Attachment I, Upadhyaha at 175. 
58 K. Cleland et al., Significant adverse events and outcomes after medical abortion, 121 J. OBSTET. GYNECOL., 166-
71 (2013). 
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telemedicine abortions were less likely to follow up with the abortion provider. 59  “It is 
possible,” Dr. Grossman and his co-authors conceded, “that meeting with a clinician virtually 
rather than in person may reduce one’s likelihood to return for a follow-up visit.”60 

43. Telemedicine abortion is touted as being particularly helpful to rural areas, but 
that leads to a serious question. According to FDA records, many of the first 600 severe 
adverse event reports in the first four years after mifepristone approval in 2000 would have 
been fatalities except for prompt access to emergency intervention and adequate hospital 
access. 61  Here, though, Plaintiffs want to use telemedicine to initiate a procedure that 
commonly results in hemorrhage, ER visits, need for emergency surgery, transfusions, etc., in 
precisely those areas of Oklahoma where emergency services are the least accessible. This 
places the women in remote areas of Oklahoma at the highest risk of turning a manageable 
complication into something far worse. Presumably for this reason, the ACOG Practice 
Bulletin on Medical Management of Abortion—authored by Dr. Grossman—says women are 
poor candidates for medical abortion if they are not able to follow up.62 

III. Responses and Critiques 

44. Plaintiffs argue that “Telemedicine is now widespread in Oklahoma and used 
to deliver a broad range of healthcare services, including addiction treatment, chronic disease 
management, high-risk pregnancy, oncology, radiology, and stroke treatments.”63 Though I 
cannot speak to Oklahoma law or practice more broadly, I am aware that Oklahoma limits the 
use of telemedicine in at least one area—that of opioids.64 Moreover, none of the services 
listed by Plaintiffs is obviously comparable to the administration of a medication abortion. 
Rather, the majority of these and other telemedicine services are likely to be conversation- or 
consultation-based, not procedure-based. None of the services listed here are either elective 
procedures, such as elective abortion, nor are they surgical services. None involve starting an 
invasive procedure such as a mifepristone abortion in clinical situations that do not have 
adequate medical infrastructure to handle known complications.  

45. Plaintiffs cite several studies by Dr. Grossman to claim that telemedicine 
abortions are just as safe as regular medical abortions. But the protocols Dr. Grossman 
describes in these studies do not appear to include physical examination. Indeed, one of the 
studies even states that a “physical examination was not routinely done, consistent with the 
standard of care.”65 Because neither the in-person protocol nor the telemedicine protocol 
includes a physical examination which in my opinion is essential to ruling out contraindications 
                                                 
59 See J.E. Kohn, D. Grossman, et al., Medication Abortion Provided Through Telemedicine in Four U.S. States, 00 J. 
OBSTET. GYNECOL., 1-8 (2019), provided as Attachment N. 
60 Id. at 6. 
61 See Attachment H, Gary. 
62 Attachment L, ACOG Practice Bulletin at 6.  
63 Plaintiffs’ Memorandum at 5. 
64 See Okla. Stat. tit. 59 § 478(c) (2017).  
65 D. Grossman et al., Effectiveness and Acceptability of Medical Abortion Provided Through Telemedicine, 118 J. 
OBSTET. GYNECOL. No. 2, Part 1 at 297 (2011), provided as Attachment O. 
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prior to administering Mifeprex, it is not particularly surprising that the studies show little 
difference between groups—in them, women were receiving less care than they deserve. 
Moreover, in the most recent study there was much less follow-up with patients who had 
received telemedicine abortions.66 And it defined “significant” adverse events much in the 
same way that Dr. Grossman defined “major” complications above—i.e., very narrowly, to 
exclude some emergency room visits, hemorrhaging, and surgical abortions.67 

46. Plaintiffs claim that medical abortion “is non-invasive.”68 This label is itself
concerning. Mifepristone interferes with the natural physiological process of pregnancy, to 
result in the death of a separate human being, and it leads to the painful expulsion of that 
human being and placenta from inside the woman’s body. And, again, the risks associated with 
this procedure are greater than the risks associated with surgical abortion, and they include 
infection, hemorrhage, and follow-up surgical abortions. 

47. Plaintiffs also claim to have used telemedicine safely in other states, 69  but
Plaintiffs provide zero data to back that claim. They further argue that “In fact, in 2018, Trust 
Women Oklahoma City performed 664 medication abortions without a single reportable 
complication or adverse event.”70 However, Plaintiffs do not provide any evidence for this, 
quite frankly, unbelievable claim. Did they have 100% follow up for each patient? Do they 
have an electronic medical record which interdigitates with all local hospitals so that they 
would know about complications? When they say “reportable claim” are they referring to the 
new 2016 FDA requirement to report only deaths? In all likelihood, what Trust Women 
Oklahoma is really saying is that none of the 664 medication abortion patients came back to 
them for management of the 3-5% known complications and ER visits resulting from 
initiation of medication abortion. That is not a good thing.  

48. In my experience as a woman and as a surgeon who has cared for women prior
to surgery, women expect that they will have appropriate pre-procedure medical care prior to 
initiating a procedure, including a medical abortion. It is surgical standard of care that the 
surgeon takes a history, does a physical examination and discusses not only the diagnosis, but 
also the risks and alternatives with a patient prior to any procedure. For a non-emergency 
surgery such as an elective abortion, it is standard of care for a woman to have some time to 
consider what the physician has communicated to her without pressure to complete a 
procedural path which has already been initiated. That’s what women expect from medical 
care. And that is not provided by the telemedicine protocol given by the Plaintiffs. 

AFFIANT FURTHER SAYETH NOT. 

66 Attachment N, Kohn at 1. 
67 Attachment N, Kohn at 4. 
68 Plaintiffs’ Memorandum at 4. 
69 Plaintiffs’ Memorandum at 11. 
70 Burkhart Affidavit at 5. 

Case 5:20-cv-00277-G   Document 54-7   Filed 04/02/20   Page 14 of 15
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 291 



14

correct. 
I state under penalty of perjury under the laws of Oklahoma that the foregoing is true and 

Date: January 03, 2020 

Eau Claire, MI 
By: 

, 
' 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, et al., 
 

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al., 
 

Defendants,  

 

DECLARATION OF RITA SANDERS, D.O. 

I, Rita Sanders, D.O., declare the following:  

1. I am an osteopathic physician (D.O.).  I graduated from the Western University of Health 

Sciences in 1990, and completed my residency at University of Oklahoma College of 

Medicine, Tulsa. I am licensed in Oklahoma, Arkansas, and California. I am a member of 

Oklahoma Osteopathic Association. 

2. I am an OBGYN, board-certified by the American College of Obstetricians and 

Gynecologists (ACOG). I am also a member of the American Board of Obstetrics and 

Gynecology (ABOG) and the American Association of Pro-life Obstetricians and 

Gynecologists (AAPLOG). 

3. At present, I am an obstetrics (OB) hospitalist at a hospital in Arkansas. I work in a hospital 

with a dedicated OB emergency room, which encompasses all aspects of OB emergencies, 

deliveries, C-sections, as well as routine OB care. This includes occasionally handling post-

abortion patients with complications.       

4. Up until about two years ago, I ran my own private OBGYN practice in Oklahoma.  I 

performed about 150 deliveries a year, and delivered over 3,000 babies over the course of 
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nearly 20 years. I focused on pregnancy care, well-woman gynecology, and gynecologic 

surgery. During that time, a number of women came to my private practice that had 

undergone abortions, surgical and medical, and would come in bleeding the next day and 

have to be admitted for repeat procedures and blood transfusions. For medical abortions, in 

particular, some of them will bleed heavily afterwards and wind up in the emergency room 

or a doctor’s office.    

5. During a pandemic like the one we are experiencing, medical surgeries—abortion and 

otherwise—should require the extensive use of personal protective equipment (PPE).  

Anyone who suggests otherwise is potentially being negligent.  They are exposing themselves 

as well as their assistants to potential infection more than they should. Any actual surgeries 

taking place right now should be using full and in some cases extra PPE materials. Everyone 

that walks in an out of any room must consider wearing a mask and other gear. 

6. I disagree with the abortion clinics suing here saying that Governor Stitt’s order postponing 

all elective surgeries will increase the need for PPE and hospital beds to deal with prenatal 

care. That’s just not true, at least not immediately. Pregnancy services can and are being 

postponed and many are being offered through telemedicine unless the patient is very high 

risk.  Anything non-essential can be done through telemedicine, facetime, skype or over the 

phone: Women can weigh themselves, get directed to a lab with a doctor’s electronic order, 

and many of them can even take their own blood pressure.  My daughter-in-law in San 

Francisco is pregnant, and has experienced this first-hand as she has received prenatal care 

from the comfort of her home. Moreover, PPE that might be used in the future at childbirth 

is a number of months away.  The immediate is what matters for this pandemic.  We are in 

the now, not in the future. 
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7. In the emergency room where I work, we are in desperate need of more PPE. I am wearing 

the same mask for my 24 hour shift because of the pandemic.  To cope, some of the 

volunteers have made cloth masks, and we are putting cloth masks over our regular masks. 

These are being used in conjunction with the regular mask and not as a substitute. 

8. Moreover, what do the clinics do if they have a complication?  Abortions do have 

complications—I have seen them, both in private practice and as an OB emergency 

physician. Complications might require hospital space, which is dwindling as we speak.  

9. In my view, the elective surgery and procedure postponement is necessary, for now.  This is 

an international pandemic, and within reason combating it must take precedence over 

individual concerns. Everyone is suffering harm from the primary effect. No one, including 

pregnant women, should be traveling, or undergoing procedures that could over-burden the 

healthcare system or deprive it of vital resources.  We are temporarily redirecting materials to 

save lives. What is certain is that the permanent negative irreparable harm will be much 

worse the longer it takes to complete the primary effort.  It is a tough situation. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 2nd day of April, 2020 in Tulsa, Oklahoma. 

 

s/  Rita Sanders, D.O.*  

 Rita Sanders, D.O. 

 

 

* Pursuant to ECF Policies and Procedures Manual, § II(C)(3)(a)(i), I certify the signed original of this 
document is being sent to counsel for Defendants. It will be maintained and available for inspection 
at any time by the Court or a party to this action once received. 
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 s/  Mithun Mansinghani 

  MITHUN MANSINGHANI, OBA 32453 
Solicitor General 

OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Phone:  (405) 522-4392 
mithun.mansinghani@oag.ok.gov 
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BACKGROUND 

Responding to COVID-19 has challenged States and the Federal government 

in every way. Louisiana saw a tenfold increase in cases in only 10 days.1 As of 

Thursday, April 2, 2020, 310 Louisianans have died. Another 507 are kept alive only 

by the State’s dwindling supply of ventilators. By the time this brief is filed, those 

numbers will have increased as the State’s healthcare system marches toward collapse. 

Every day, governors report the numbers of people who have tested positive, have 

died and have been hospitalized, and have been placed in ICU and on ventilators. 

Several states are experiencing exponential growth in COVID-19 cases. Convention 

centers and parks are being transformed into field hospitals.2  

Dr. Anthony Fauci, director of the National Institute of Allergy and Infectious 

Disease, recently warned that the outbreak could kill 100,000–200,000 Americans. 

Other officials warn of shortages of personal protective equipment (“PPE”) used to 

protect healthcare providers and prevent the spread of infections, and nurses and 

doctors on the front lines plead for PPE.  

Officials and citizens are understandably very concerned. COVID-19 appears 

to be transmissible by asymptomatic carriers.3 The virus has an incubation period of 

                                                           
1 LDH, Coronavirus, http://ldh.la.gov/Coronavirus. 
2 T. PEARCE, Emergency Field Hospitals Popping Up Across the Country for Corona Virus Patients, 
https://www.washingtonexaminer.com/news/emergency-field-hospitals-popping-up-
around-the-country-for-coronavirus-patients.   
3 L.F. MORIARTY ET AL, Pub. Health Responses to COVID-19 Outbreak, 69 MMWR 347, 350 
(2020). 
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up to 14 days, during which “[i]nfected individuals produce a large quantity of 

virus . . . are mobile, and carry on usual activities, contributing to the spread of 

infection.”4 The virus can remain on surfaces many days5, and patients may remain 

infectious for weeks after their symptoms subside.6 Not surprisingly, healthcare 

professionals have tested positive even while going to great lengths to protect 

themselves,7 and healthcare facilities have been identified as a vector for COVID-19 

transmission.8  

 Citing the grave threat posed by the epidemic, the President declared a national 

emergency March 13, 2020.9 He has invoked the Defense Production Act to prioritize 

and allocate medical resources, to prevent hoarding of resources, and “to expand 

domestic production of health and medical resources needed to respond to the spread 

of COVID-19, including personal protective equipment and ventilators.”10 At the 

                                                           
4 D.L HEYMANN & N. SHINDO, 395 LANCET 542, 543 (2020). 
5 MORIARTY, supra Note 3, at 350.  
6 Y. WU ET AL, Prolonged Presence of SARS-CoV-2 Viral RNA in Faecal Samples, LANCET 

GASTROENTEROL HEPATOL (2020), 
https://www.thelancet.com/journals/langas/article/PIIS2468-1253(20)30083-2/fulltext 
(accessed Mar. 31, 2020).  
7 J. ADAMY, Doctors with Coronavirus Frightened by Their Own Symptoms, 
https://www.wsj.com/articles/doctors-with-coronavirus-frightened-by-their-own-
symptoms-11585479600 (accessed Mar. 31, 2020). 
8  Id.; see also M. NACOTI ET AL, At the Epicienter of the COVID-19 Pandemic and Humanitarian 
Crisis in Italy,  https://catalyst.nejm.org/doi/full/10.1056/CAT.20.0080 (accessed Mar. 31, 
2020). 
9 Declaring a National Emergency Concerning the Novel Coronavirus Disease (COVID–19) Outbreak, 
85 Fed. Reg. 15337 (Mar. 18, 2020).  
10 Delegating Additional Authority Under the DPA with Respect to Health and Medical Resources to 
Respond to the Spread of COVID-19, https://www.whitehouse.gov/presidential-actions/eo-
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same time, the Centers for Disease Control and Prevention (“CDC”) issued guidance 

that healthcare providers should “delay all elective ambulatory provider visits” and 

“delay inpatient and outpatient elective surgical procedural cases.”11 The CDC 

explained that doing so “can preserve staff, personal protective equipment, and 

patient care supplies; ensure staff and patient safety; and expand available hospital 

capacity during the COVID-19 pandemic.” Indeed, the CDC issued detailed guidance 

on optimizing the supply of PPE under both contingency and crisis conditions.12 The 

Centers for Medicare and Medicaid Services (“CMS”) also issued detailed 

recommendations for conserving resources by limiting non-essential adult elective 

surgery and medical and surgical procedures, including all dental procedures.13 

Heeding that advice, healthcare providers have deferred a wide variety of procedures, 

even life-saving transplants.14 

As has been done in all 50 states, on March 15, 2020, Oklahoma Governor 

Kevin Stitt declared a state of emergency issued executive orders to combat the 

                                                                                                                                                                                           

delegating-additional-authority-dpa-respect-health-medical-resources-respond-spread-covid-
19/ (visited April 1, 2020). 
11 Resources for Clinics and Healthcare Facilities, CDC, https://www.cdc.gov/coronavirus/2019-
ncov/healthcare-facilities/index.html (visited Apr. 1, 2020). 
12 Strategies to Optimize the Supply of PPE and Equipment, CDC, 
https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strategy/index.html (visited April 
1, 2020). 
13 Adult Elective Procedure Recommendations, CMS,  
https://www.cms.gov/files/document/31820-cms-adult-elective-surgery-and-procedures-
recommendations.pdf (visited April 1, 2020). 
14 A. MARCIUS, Coronavirus Threat Forces Longer Waits for Some Organ-Transplant Patients, WSJ 
(Mar. 25, 2020), https://www.wsj.com/articles/coronavirus-threat-forces-longer-waits-for-
some-organ-transplant-patients-11585137601 (visited April 1, 2020). 
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pandemic, including banning social gatherings of more than 10 people, directing 

“vulnerable individuals” to stay in their homes, and requiring  reporting of COVID-

19 infections, ICU and ventilator availability, and daily stocks of PPE.15 As particularly 

relevant here, a March 24 amendment ordered  

Oklahomans and medical providers in Oklahoma [to] postpone all 
elective surgeries, minor medical procedures, and non-emergency dental 
procedures until April 7, 2020.16 
 
At a press conference, the Governor explained he was “making decisions based 

on reliable data, the emerging science, and the advice of experts;” Oklahoma was 

forecast to have “thousands” of cases of COVID-19; and absent actions to “reduce 

the spread” of COVID-19, the virus would rapidly “outstrip the capacity of 

[Oklahoma’s] health care system.”17 Oklahoma Secretary of Health Jerome 

Loughridge noted the State had an “average of just over 9 days” of PPE, but “rural 

hospitals are experiencing tighter supply,” and the State was relying on federal 

government’s Strategic National Stockpile.  

During a question and answer session, the Governor faced repeated media 

queries about whether he was going far enough. Oklahoma’s Secretary of Science and 

Innovation, Dr. Kayse Shurm, explained the Governor’s orders were based on data 

                                                           
15 Okla. 5th Am. EO 2020-07, https://www.sos.ok.gov/documents/executive/1923.pdf. 
16 Okla. 4th Am. EO 2020-07, https://www.sos.ok.gov/documents/executive/1919.pdf. 
17 OKLA. GOVERNOR KEVIN STITT, Live Update on Oklahoma’s Response to Covid-19, 
https://www.facebook.com/GovStitt/videos/347717132833192/. 
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and were intended “slow the transmission and preserve [Oklahoma’s] PPE” so as not 

to “outpace what [Oklahoma’s] health care infrastructure can handle.” 18  

 On March 26, the Oklahoma Attorney General issued a press release 

emphasizing voluntary compliance: 

What we are calling on more than anything, is for Oklahomans to 
be good citizens, good neighbors and comply with the governor’s 
executive order, as well as the ordinances of local governments, to 
protect one another from this deadly illness. 
 
“While a violation of an executive order can be a misdemeanor, law 
enforcement officers are counseled to inform and persuade to effect 
compliance when confronted with violations, emphasizing the gravity of 
the ongoing public health emergency we are experiencing. 
 
“This is not intended to undercut law enforcement’s ability to make 
decisions based on their training, discretion and the facts of any given 
situation. Rather, this statement is provided to support and enable law 
enforcement to make sound, fact based decisions given the 
circumstances while appropriately balancing the interests of public safety 
and public health.” 
 
“We are in an unprecedented time. The Coronavirus has and will 
continue to cause profound disruptions in everyone’s lives and 
livelihoods and we are all painfully aware of those who have become ill 
or tragically, have died. But rest assured, by following the advice of our 
state, municipal, county and federal leaders, and complying with the 
measures laid out in the governor’s executive order, we will save lives.”19 

                                                           
18The situation with PPE has worsened. As of April 1, 2020, press reports indicate the 
National Strategic Stockpile on which Oklahoma was relying to bridge shortages in PPE has 
“nearly run out of protective gear,” including “masks, respirators, gloves, gowns, and face 
shields.” U.S. Emergency Medical Stockpile Nearly Out of Protective Gear, REUTERS,  
https://news.trust.org/item/20200401004741-7rc0u (visited April 1, 2020). 
19 OKLA. ATTORNEY GENERAL, Attorney General Hunter Clarifies Governor’s Executive Order 
Regarding Law Enforcement Action for Non-compliance, OKGOV, 
http://www.oag.ok.gov/attorney-general-hunter-clarifies-governors-executive-order-
regarding-law-enforcement-action-for-non-compliance. 
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Apparently in response to an inquiry at the March 24 press conference, the Governor 

subsequently clarified his order in a press release: 

[A]ny type of abortion services as defined in 63 O.S. § 1-730(A)(1) which 
are not a medical emergency as defined in 63 O.S. § 1-738.1 or otherwise 
necessary to prevent serious health risks to the unborn child’s 
mother are included in that Executive Order. 
 
This also includes routine dermatological, ophthalmological, and dental 
procedures, as well as most scheduled healthcare procedures such as 
orthopedic surgeries. 
 
The rapid spread of COVID-19 has increased demands for hospital beds 
and has created a shortage of personal protective equipment (PPE) 
needed to protect health care professionals and stop transmission of the 
virus.20 
  

ARGUMENT 
 

I. STATES HAVE VAST POWER TO PROTECT THE PUBLIC 

FROM EPIDEMICS. 

 
The States’ police power “is universally conceded to include everything 

essential to the public safety, health, and morals, and to justify the destruction or 

abatement, by summary proceedings, of whatever may be regarded as a public 

nuisance.” Lawton v. Steele, 152 U.S. 133, 136 (1894). “The power to protect the public 

health lies at the heart of [that] power.” Banzhaf v. F.C.C., 405 F.2d 1082, 1096-97 

(D.C. Cir. 1968). Indeed, protection of the public health “has sustained many of the 

                                                           
20 OKLA. GOVERNOR KEVIN STITT, Governor Stitt Clarifies Elective Surgeries and Procedures 
Suspended Under Executive Order, OKGOV, 
https://www.governor.ok.gov/articles/press_releases/governor-stitt-clarifies-elective-
surgeries. 

Case 5:20-cv-00277-G   Document 59   Filed 04/03/20   Page 12 of 24
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 310 



7 
 

most drastic exercises of that power, including quarantines, condemnations, civil 

commitments, and compulsory vaccinations.” Id. And where necessity warrants, States 

may go further still. See, e.g., United States v. Caltex, 344 U.S. 149, 154 (1953) (“[T]he 

common law had long recognized that in times of imminent peril—such as when fire 

threatened a whole community—the sovereign could, with immunity, destroy the 

property of a few that the property of many and the lives of many more could be 

saved.”); Bowditch v. City of Boston, 101 U.S. 16, 18 (1879) (“There are many other cases 

besides that of fire—some of them involving the destruction of life itself—where the 

same rule is applied. The rights of necessity are a part of the law.”). 

Jacobson v. Massachusetts, 197 U.S. 11 (1905), is instructive. In Jacobson, 

Massachusetts authorized a board of health to require vaccination “if, in its opinion, it 

is necessary for the public health or safety.” Id. at 12-13. Reciting that “smallpox . . . 

was prevalent to some extent in the city of Cambridge, and the disease was 

increasing,” the city of Cambridge adopted a mandatory vaccination regulation. Id. at 

12-13, 27-28. Jacobson was convicted for refusing to be vaccinated. Id. at 21. The 

Supreme Court rejected his Fourteenth Amendment challenge, explaining that 

“[u]pon the principle of self-defense, of paramount necessity, a community has the 

right to protect itself against an epidemic of disease which threatens the safety of its 

members.” Id. at 27.  

Pointing to the State’s authority to conscript for military service and to forcibly 

quarantine its citizens, the Court held that “in every well-ordered society charged with 
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the duty of conserving the safety of its members the rights of the individual in respect 

of his liberty may at times, under the pressure of great dangers, be subjected to . . . 

restraint.” Id. at 29. The Court acknowledged the “power of a local community to 

protect itself against an epidemic . . . might be exercised in particular circumstances 

and in reference to particular persons in such an arbitrary, unreasonable manner, or 

might go so far beyond what was reasonably required for the safety of the public, as 

to authorize or compel the courts to interfere[.]” Id. at 28. But where the existence of 

the emergency was undisputed, the Court declined to “usurp the functions of another 

branch of government” by reweighing the risks and benefits of the emergency action. 

Id. at 27-28, 36-37.  

Similarly, in Compagnie Francaise de Navigation a Vapeur v. State Board of Health, 186 

U.S. 380 (1902), the Supreme Court upheld a geographic quarantine of several 

parishes around New Orleans. That quarantine sought to “exclude healthy persons 

from a locality infested with a contagious or infectious disease.” Id. at 385. The 

objective was to limit the number of people brought within danger of contagion or 

infection and thereby accomplish “the subsidence and suppression of the disease and 

the spread of the same.” Id. The quarantine was held not to violate the Fourteenth 

Amendment. Id. at 387, 393.   

The United States has thankfully had limited experience with epidemics for 

over 100 years. Hickox v. Christie, 205 F. Supp. 3d 579 (D.N.J. 2016), for example, is 

one of only a handful of postwar cases addressing the power of a State to quarantine. 

Case 5:20-cv-00277-G   Document 59   Filed 04/03/20   Page 14 of 24
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 312 



9 
 

But that case makes clear that Jacobson and Compagnie Francaise remain good law. In 

Hickox, a nurse who returned to New Jersey after caring for ebola patients was 

quarantined and sued State officials alleging Fourth and Fourteenth Amendment 

violations. Id. at 584. The court began by pragmatically observing “[t]he State is 

entitled to some latitude . . . in its prophylactic efforts to contain what is, at present, 

an incurable and often fatal disease.” Id. at 584. The court then explained that 

although “the federal government has the power to declare and enforce a quarantine,” 

it generally plays “a supportive role, with the States taking the lead in quarantine 

matters.” Id. at 590-91.  

With respect to ebola, the CDC had issued guidance that healthcare workers 

who had provided care to ebola victims were at higher risk for viral exposure and 

suggested that “additional precautions may be recommended.” Id. at 590. Hickox was 

detained pursuant to an executive order by the New Jersey Governor that was 

consistent with the CDC’s guidance. Id. at 585, 591. The court rejected Hickox’s 

contention “that she wore protective gear and took appropriate measures to prevent 

the spread of disease.” Id. “The authorities were not required . . . to take it on faith 

that Ms. Hickox had been 100% compliant, or the measures 100% effective.” Id. 

Citing Jacobson, and Compagnie Francaise, the court found no unconstitutionality. Id. at 

591-94. It concluded that “[t]o permit these constitutional claims to go forward . . . 

would be a judicial second-guessing of the discretionary judgments of public health 

officials acting within the scope of their (and not [the court’s]) expertise.” Id. at 594.   
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That the States’ vast power to deal with epidemics has been repeatedly upheld 

is unsurprising. The Fourteenth Amendment does not ban the deprivation of any 

right. Rather, it provides that no State shall “deprive any person of life, liberty, or 

property without due process of law.” The Supreme Court has made clear that even 

fundamental rights may yield in the face of a sufficiently compelling government 

interest.  Near v. Minnesota, 283 U.S. 697, 716 (1931) (First Amendment); District of 

Columbia v. Heller, 554 U.S. 570, 626 (2008) (Second Amendment); Michigan v. Fisher, 

558 U.S. 45 (2009) (Fourth Amendment); Kansas v. Hendricks, 521 U.S. 346, 366 (1997) 

(civil commitment); Zemel v. Rusk, 381 U.S. 1, 14-17 (1965) (substantive due process 

right to travel). Nothing in Roe v. Wade exempts abortion providers from compliance 

with generally applicable public health orders in the face of a grave public health 

crisis.21  

II. PLAINTIFFS ARE NOT ENTITLED TO A CATEGORICAL 

EXEMPTION FROM EMERGENCY RULES, ISSUED UNDER 

RAPIDLY-DEVELOPING EMERGENCY CONDITIONS THAT 

THREATEN THE HEALTH AND SAFETY OF MILLIONS. 

 

A. Plaintiffs concede there is an epidemic, contend they use minimal 

PPE, and acknowledge their activities may spread COVID-19. 

 

Plaintiffs concede COVID-19 is a pandemic, that “federal and state officials 

and medical professionals expect a surge of infections that will test the limits of the 

                                                           
21 The Western District has already found that a fundamental right must yield to the public 
interest: it has continued criminal proceedings after finding continuances due to COVID-19 
outweigh a defendant’s right to a speedy trial. W.D. Okla. Gen. Order 20-8.  
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healthcare system [that is] already facing a shortage of [PPE] for healthcare 

providers.” Mem. (ECF 16) at 4. Indeed, Plaintiffs admit “[t]he rate of infection is 

skyrocketing.” Id. at 7 (emphasis added). Yet Plaintiffs claim they use “minimal” 

PPE, raising grave concern that they are spreading the virus. CHPPGP, for example, 

reuses the same PPE in multiple abortion procedures over the course of a day. Hill 

Decl. (ECF 16-7) ¶ 10. And plaintiff Dr. Gillian Schivone routinely travels 500 miles 

between her hospital-based practice in St. Louis and her high-volume abortion 

practice in Oklahoma City, which she admits “carries significant health risks because 

[a traveler] may be exposed to the virus along the way.” Schivone Decl. (ECF 16-4) ¶¶ 

4, 34. Disturbingly, Dr. Schivone’s declaration makes clear that the risk is not only to 

her, but to “the community . . . who may be exposed to the virus” by her, e.g., her 

patients. Id. at ¶ 34; see also Burns Decl. (ECF 16-5) ¶ 35 (declaring that “interstate 

travel” “increases the likelihood that [the traveler] may be exposed to COVID-19”).  

B. Under Jacobson and Compagnie Francaise, a federal court 

generally cannot reevaluate State’s response to an epidemic. 

 

Plaintiffs spend pages rehashing the existence of a right to abortion and 

demand a categorical exemption—not granted for any other provider or procedure—

from a facially neutral order that is applicable to all surgeries and medical 

procedures.22 But even as construed by Plaintiffs, that order complies with Jacobson. 

                                                           
22 Jacobson contemplates as-applied challenges to emergency public health orders by specific 
individuals. 197 U.S. at 38-39. Modern abortion law is in accord. See generally Ayotte v. Planned 
Parenthood of N. New England, 546 U.S. 320 (2006). Plaintiffs do not pursue that option, and 

Case 5:20-cv-00277-G   Document 59   Filed 04/03/20   Page 17 of 24
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 315 



12 
 

197 U.S. at 38-39. Plaintiffs nevertheless insist they are entitled to an extraordinary 

exception. They claim their judgment should override the judgment of subject matter 

experts at every level of government who are seeking to protect the health of the public and 

medical providers. They ask this court to allow them to ignore experts’ warnings that 

PPE should be conserved and that delaying medical procedures will protect the public 

from the spread of a deadly disease. In short, Plaintiffs ask this Court to “usurp the 

functions of another branch of government,” Jacobson, 197 U.S. at 28, by reweighing 

the risks and benefits of Governor Stitt’s emergency order. That the Court should not 

do. Id. at 28, 39. 

This Court also cannot ignore Jacobson and Compagnie Francaise, as Plaintiffs 

invite. Rather, “it is [the Supreme] Court’s prerogative alone to overrule one of its 

precedents.” State Oil Co. v. Kahn, 522 U.S. 3, 20 (1997); see also Mozee v. Am. Commercial 

Marine Serv. Co., 963 F.2d 929, 935 (7th Cir. 1992) (holding that where lines of 

Supreme Court cases conflict, a lower court bears the “difficult task” of reconciling 

them). The straight-forward, legally correct answer is that Jacobson and Compagnie 

Francaise make clear that a Plaintiff cannot litigate the details of the State’s response to 

an epidemic, even if that means their Fourteenth Amendment rights must yield for a 

short period of time. That answer is medically correct too. As one doctor explained, 

                                                                                                                                                                                           

instead pursue a broad challenge that is adverse to the interest of at least any patient who 
would be able to pursue such an individual challenge. Cf. Elk Grove Unified Sch. Dist. v. 
Newdow, 542 U.S. 1, 15 & n.7 (2004) (third party standing vitiated by potential conflict of 
interest).  
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an epidemic requires a change of perspective toward a concept of community-centered 

care, i.e. the focus must be on protecting the population as a whole.23  

C. Even if this Court were permitted to reevaluate the State’s 

measures to contain the COVID-19 epidemic, there is no basis in 

the record for it to do so. 

 

Plaintiffs fail to supply any evidentiary basis for challenging the Governor’s 

executive order, which was issued based on advice from the State’s experts and is 

consistent with guidance issued by the CDC and CMS. Plaintiffs offer declarations by 

two business managers — Julie Burkhart and Brandon Hill — with no identified medical 

expertise. One of the two doctors who provided a declaration, Dr. Larry Burns, 

apparently never completed a residency. Burns Decl. ¶¶ 2-3. He is—at most—

qualified to opine on the abortion procedure itself. See Ralston v. Smith & Newphew 

Richards, Inc., 275 F.3d 965, 970 (10th Cir. 2001) (“[M]erely possessing a medical 

degree is not sufficient to permit a physician to testify concerning any medical-related 

issue.”); see also Alexander v. Smith & Nephew, P.L.C., 98 F. Supp. 2d 1287, 1293 (N.D. 

Okla. 2000) (rejecting contention that a “medical degree is qualification enough”). Dr. 

Schivone might have experience in gynecology. Schivone Decl. Exh. 1. But neither is 

qualified to opine on the risk the novel COVID-19 virus poses to their patients, 

whether the PPE and procedures they are using are adequate to mitigate that risk, or 

whether any benefit to their patients outweighs the risk to public health as a whole. 

                                                           
23 NACOTI, supra, note 8. 
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Ralston, 275 F.3d at 270; see also Thomas J. Kline, Inc. v. Lorillard, Inc., 878 F.2d 791, 799-

800 (4th Cir. 1989) (district court erred by admitting testimony of “expert” who had 

an advanced degree but no relevant experience or publications). They—at most—

offer only thin ipse dixit testimony, on risk that is insufficient to clear the bar of Rule 

702. See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997).        

III. THIS CASE POSES A GRAVE THREAT TO STATE AUTHORITY 

TO PROTECT PUBLIC HEALTH.  

 

This case is not occurring in isolation. All states have issued similar emergency 

restrictions on medical procedures that are not immediately medically necessary. 

Governors, in consultation with public health experts and federal experts, must have 

the flexibility to address the rapidly changing needs in each of their states.  

Plaintiffs ask the Court to overrule Oklahoma’s decisions based on evidence 

that actually demonstrates the threat to the clinics’ patients, their staff, and the public. 

Far from providing grounds for an exception to the Governor’s order, Plaintiffs’ 

declarations prove they should not be performing any procedures while a deadly virus 

is spreading through the nation. Allowing Oklahoma abortion providers a categorical 

exception to the Governor’s orders will also further undermine efforts to obtain 

compliance from other segments of society.  

The federal judiciary is uniquely unsuited to the task it is being asked to 

undertake—second-guessing the judgment of infectious disease experts, public health 

officials, and state disaster managers. Those officials are expressly tasked with 
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protecting the public. Absent wholly unreasonable and arbitrary conduct, federal 

courts should allow them space to do so, as Jacobson commands. Plaintiffs’ attitude of 

exceptionalism underscores the challenge states face stemming the spread of the virus.  

The harm caused by second guessing the judgment of state and federal officials 

during an ongoing pandemic disaster response goes well beyond their singular 

exception because it broadly undermines compliance, with attendant prolonging of 

the epidemic and increased death tolls. There is no effective remedy for this harm. 

This is precisely why the Supreme Court—and virtually every state court to consider 

the issue—has recognized that state power is at its zenith during an epidemic. Spotty 

compliance or flagrant noncompliance by those who believe they are exceptional (or 

invincible) contributes to higher exposure and death rates.  

Regardless, in the middle of responding to this threat as it unfolds, States should 

not be required to provide categorical exclusions to public health orders, and no 

federal court should assume that grave responsibility. It was well within the State’s 

power to articulate a simple, workable rule requiring physicians to defer procedures 

that are not immediately medically necessary. 

CONCLUSION 

 Plaintiffs invite this Court on a perilous journey. They challenge emergency 

orders issued by the Governor of Oklahoma under conditions expressly authorized by 

Oklahoma law, when his powers are at their zenith, to address a grave threat to public 

health. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, 
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J., concurring). Plaintiffs nevertheless ask this Court to permit medical procedures 

that, in the judgment of both State and Federal experts, risk further spreading a deadly 

epidemic. This Court should decline that request. 

Dated April 2, 2020       Respectfully submitted,   
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/s/ Andrew W. Lester 
ANDREW W. LESTER (OBA # 5388) 
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alester@spencerfane.com 
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*ELIZABETH B. MURRILL  
  Solicitor General 
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INTEREST OF AMICI1 
 

Amici are forty-eight (48) elected Members of the Oklahoma Senate and Oklahoma 

House of Representatives, including Members holding offices of leadership in both 

chambers.  

Amici Members of the Oklahoma Senate submitting this Brief are Senate President 

Pro Tempore Greg Treat; Majority Floor Leader Kim David; David Bullard; Larry Boggs; 

Paul Scott; Dave Rader; Julie Daniel; Greg McCortney; Paul Rosino; Rob Standridge; 

Roland Peterson; Wayne Shaw; and, Casey Murdock. 

Amici Members of the Oklahoma House of Representatives submitting this Brief 

are Majority Floor Leader Jon Echols; Jay Steagall; Tom Gann; Kevin West; Denise 

Crosswhite Hader; TJ Marti; Josh West; Brian Hill; Jim Olsen; Lewis Moore; Kevin 

McDugle; Marilyn Stark; Sean Roberts; Brad Boles; Randy Randleman; Tammy Townley; 

Mike Sanders; Kenton Patzkowsky; Garry Mize; Sheila Dills; Mark Vancuren; Tommy 

Hardin; Mark Lepak; Lonnie Sims; Tammy West; Jim Grego; David Smith; Chris Sneed; 

Dustin Roberts; Chris Kannady; Jeff Boatman; Nicole Miller; Trey Caldwell; JJ 

Humphrey; and, Rhonda Baker. 

Amici are involved in a wide variety of matters relating to this state-declared 

emergency and the Defendants’ response thereto, including but not limited to 

communication with and assistance to constituents, the utilization of funds, and securing 

 
1Consistent with Federal Rule of Appellate Procedure 29(a)(4)(E), amici affirm that no 
counsel for a party authored this brief in whole or in part and that no person other than the 
amici, their members, or their counsel has made any monetary contributions intended to 
fund the preparation or submission of this brief. 
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the public welfare. The COVID-19 pandemic is an enormously dangerous situation 

impacting virtually every aspect of the lives of amici and their constituents. As such, they 

have an interest in the issues raised in this case. 

The named Members of the Oklahoma Senate and Oklahoma House of 

Representatives have a direct interest in this case because the Court’s disposition of the 

issues will affect the ability of amici’s constituents to access critical services, but also the 

ability of Oklahoma’s executive offices to respond as effectively and efficiently as possible 

to the emergency. Amici Members of the Oklahoma Senate and Oklahoma House of 

Representatives work with and alongside the offices of Defendants in this case, but have a 

perspective to offer this Court which is inherently different than that of the Defendants. 

Amicus curiae, the American Center for Law and Justice (“ACLJ”), is an 

organization dedicated to the defense of constitutional liberties secured by law, including 

the defense of the sanctity of human life. ACLJ attorneys have argued before the Supreme 

Court of the United States and other federal and State courts in numerous cases involving 

constitutional issues. E.g., Pleasant Grove City v. Summum, 555 U.S. 460 (2009); Lamb’s 

Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384 (1993). The ACLJ has also 

participated as amicus curiae in numerous cases involving constitutional issues before the 

Supreme Court and lower federal courts. E.g., Whole Woman’s Health v. Hellerstedt, 136 

S. Ct. 2292 (2016); FEC v. Wis. Right to Life, Inc., 551 U.S. 449 (2007); Van Orden v. 

Perry, 545 U.S. 677 (2005).  

The ACLJ has also participated recently as amicus in other cases challenging similar 

orders by state executives. See Dave Yost, Attorney General of Ohio, et al. v. Preterm-
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Cleveland, et al., No. 20-3365 (6th Cir.); In re: Gregg Abbott, et al., No. 20-50264 (5th 

Cir.). 

The ACLJ is devoted to defending our God-given individual rights and liberties, 

including those enumerated by the Founding Fathers in the Declaration of Independence 

and the United States Constitution. The ACLJ is especially dedicated to defending the 

fundamental human right to life; without it, no other right or liberty can be enjoyed. Further, 

the ACLJ defends the lawful actions of state government officials taken to protect their 

citizenry from harm.  

Amici Curiae Members of the Oklahoma Senate and House of Representatives and 

amicus curiae the ACLJ on behalf of itself and over 75,000 of its members, including over 

1,200 residing in Oklahoma, submit this Brief in support of Defendants and urging the 

Court to deny the Plaintiffs’ Motion for a Temporary Restraining order and/or Preliminary 

Injunction, which would improperly interfere with Defendant Governor Kevin Stitt’s 

Executive Order and the application and enforcement thereof by all Defendants. 

Amici submit this brief urging the Court to deny Plaintiffs’ Motion for a Temporary 

Restraining Order and/or Preliminary Injunction [Doc. #16].  

INTRODUCTION 

One of the most essential and fundamental purposes of our constitutional system of 

government, if not the most essential and fundamental, is to protect the lives of Americans 

from threats, whether foreign or domestic. Protecting the public safety is undeniably a 

compelling state interest. See, e.g., Schenck v. Pro-Choice Network of W. N.Y., 519 U.S. 

357, 375 (1997) (discussing “public safety and order” as a “significant” governmental 

Case 5:20-cv-00277-G   Document 68   Filed 04/06/20   Page 8 of 25
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 331 



 
4 

interest); id. at 376 (“‘public safety’ expresses a public right enforced by the government 

through its criminal laws and otherwise.”); Browne v. City of Grand Junction, 136 F. Supp. 

3d 1276, 1292 (D. Colo. 2015) (“The Court does not question that ‘public safety’ is a 

compelling governmental interest.”); Hous. Chronicle Publ. Co. v. City of League City, 

488 F.3d 613, 622 (5th Cir. 2007) (protecting public safety is “a compelling interest at the 

heart of government’s function”); see also, Posadas de Puerto Rico Assocs. v. Tourism 

Co., 478 U.S. 328 (1986) (“We have no difficulty in concluding that the Puerto Rico 

Legislature’s interest in the health, safety, and welfare of its citizens constitutes a 

‘substantial’ governmental interest.”). 

Although the federal and State constitutions set forth numerous individual rights 

that may not be infringed upon without a compelling (or other very important) reason, none 

of these rights are absolute. Law, history, and common sense all recognize that one’s 

exercise of individual liberty may rarely, if ever, extend so far as to put the lives, health, or 

property of others in serious jeopardy. That is the root of the core issue in the case at hand: 

whether a right (here, the abortion right first recognized by the Supreme Court in 1973) is 

“absolute” such that a State government has no ability to temporarily interfere with the 

exercise of that right as a necessary means of addressing a deadly pandemic. While 

Plaintiffs argue that the government restriction at issue is a “ban” [see Plaintiff’s Motion, 

Doc. # 16, p. 20] on a constitutional right, it is no such thing. The Executive Order [Seventh 

Amended Executive Order 2020-07, Doc. # 38-1, p. 2] is a temporary suspension of 

activities, and it has been enacted in exigent and emergent circumstances for the purpose 

of protecting and promoting the welfare of the people of Oklahoma, including their very 
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lives. Governments across the country, and the world, are taking drastic, necessary 

measures in order to stem the tide of countless thousands of deaths. Thus, Executive Order 

2020-07 temporarily suspending elective procedures, including abortions, in the State of 

Oklahoma in order to alleviate unnecessary strain on its health system and to preserve 

personal protective equipment (“PPE”) for those health workers working to combat the 

COVID-19 pandemic is constitutional.  

ARGUMENT 

I. Constitutional Rights are Not Absolute. 

The Supreme Court has long recognized that constitutional rights – even ones 

determined to be fundamental – are not absolute and can be subject to regulation and 

restriction, especially when the government acts to protect a compelling government 

interest such as saving human life from an immediate harm.2 The Supreme Court has stated 

that there is a “duty our system [of government] places on this Court to say where the 

individual’s freedom ends and the State’s power begins.” Thomas v. Collins, 323 U.S. 516 

(1945).  

 
2 District of Columbia v. Heller, 554 U.S. 570, 595 (2008) (“[T]he Second Amendment . . 
. right was not unlimited, just as the First Amendment’s right of free speech was not.”); 
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (“[E]ven in a public forum the 
government may impose reasonable restrictions on the time, place, or manner of protected 
speech, provided the restrictions ‘are justified without reference to the content of the 
regulated speech, that they are narrowly tailored to serve a significant governmental 
interest, and that they leave open ample alternative channels for communication of the 
information.’”); Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940) (holding that the 
Free Exercise Clause protects two distinct freedoms: the freedom to believe and the 
freedom to act; the latter is not absolute). 
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Particularly relevant to the case at hand is the Supreme Court’s recognition that, 

although the freedom of religion is among the most fundamental of liberties, “[t]he right to 

practice religion freely does not include liberty to expose the community . . . to 

communicable disease. . . .” Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944). There 

is no reason why the abortion right asserted by Plaintiffs should be given a special, much 

broader construction than the fundamental rights protected by the First Amendment, which 

would allow individuals to endanger the lives and safety of others. Cf. A.A. v. Needville 

Indep. Sch. Dist., 611 F.3d 248, 267, n.74 (5th Cir. 2010) (health and safety interests are 

sufficient “to justify inroads into a student’s free expression”).  

This rationale applies in the context of Due Process rights, as well. See Clark v. City 

of Draper, 168 F.3d 1185, 1189 (10th Cir. 1999) (When the state must act quickly to protect 

public health or safety, a pre-deprivation hearing may not be required); id. at 1189-90 

(recognizing “the government’s strong interest in public health and in the speedy resolution 

of rabies tests on the foxes”); Camuglia v. City of Albuquerque, 375 F. Supp. 2d 1299, 

1310 (D.N.M. 2005) (state actor’s actions in suspending restaurant operator’s license “were 

in accord with his responsibility for protecting public health” pursuant to ordinance); 

Contreras v. City of Chicago, 920 F.Supp. 1370, 1393 (N.D. Ill. 1996) (“There can be little 

genuine dispute that where matters of public health or safety are involved, the State may 

act first and ask questions later without offending the Due Process Clause. Not even an 

informal hearing . . . must precede a deprivation undertaken to protect the public safety.”).  

Broad protection should indeed be given to our sacred liberties, and Americans must 

remain ever vigilant and hold our government accountable to protect against the 
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encroachment of those liberties. Yet, it should not be impossible for the government to do 

what is required to protect lives from a grave threat, the likes of which have not been seen 

in generations. The temporary, necessary restrictions imposed by Executive Order 2020-

07 are constitutionally sound. 

II. The Governor’s Executive Order is Constitutional and Does Not Permanently 
Diminish the Constitutional Rights of American Citizens. 

 
a. Background 

 
Today, our country faces a crisis the level of which is unlike any it has faced in 

many decades. On March 13, 2020, President Trump declared a national emergency in 

response to the grave threat posed by the COVID-19 epidemic occurring not only in the 

United States, but across the globe.3 In his proclamation, President Trump stated: “As of 

March 12, 2020, 1,645 people from 47 States have been infected with the virus that causes 

COVID-19. It is incumbent on hospitals and medical facilities throughout the country to 

assess their preparedness posture and be prepared to surge capacity and capability.”4 Since 

the date of that proclamation, the number of Americans infected by the virus, and who have 

died because of the virus, has unfortunately increased dramatically. 

Shortly thereafter, beginning March 15, 2020, Governor Stitt issued Executive 

Orders to mitigate the spread of COVID-19 in Oklahoma.  

On March 27, 2020, Governor Stitt issued a press release and “clarified that any 

type of abortion services as defined in 63 O.S. § 1-730(A)(1) which are not a medical 

 
3 Proclamation No. 9994, 85 Fed. Reg. 15,337 (Mar. 13, 2020). 
4 Id.  
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emergency as defined in 63 O.S. § 1-738.1 or otherwise necessary to prevent serious health 

risks to the unborn child’s mother are included in that Executive Order.”5 In that same 

release, Governor Stitt clarified that “[t]his also includes routine dermatological, 

ophthalmological, and dental procedures, as well as most scheduled healthcare procedures 

such as orthopedic surgeries.”6 He gave the reason for these clarifications: “The rapid 

spread of COVID-19 has increased demands for hospital beds and has created a shortage 

of personal protective equipment (PPE) needed to protect health care professionals and 

stop transmission of the virus.”7  

This Order concerning elective procedure postponement is currently in effect until 

April 30, 2020, pursuant to the Governor’s Seventh Amended Executive Order 2020-07. 

The date was extended because, “[o]n April 1, 2020, the 719th case of a novel corona virus 

(“COVID-19”), was confirmed in the State of Oklahoma.”8 According to the Governor’s 

order of April 1, 2020: 

As noted in a previous Executive Order, the United States Centers for 
Disease Control and Prevention has identified the potential public health 
threat posed by COVID-19 as “high” both globally and in the United States. 
In addition, on March 14, 2020, the President of the United States declared a 
national health emergency in the United States as a result of the national 
spread of COVID-19. 

 
5 Governor Stitt Clarifies Elective Surgeries and Procedures Suspended Under Executive 
Order, Press Release (Mar. 27, 2020), available at 
https://www.governor.ok.gov/articles/press_releases/governor-stitt-clarifies-elective-
surgeries. 
6 Id. 
7 Id. 
8 J. Kevin Stitt, Office of the Gov., State of Oklahoma, Seventh Amended Executive 
Order, 2020-07 (Apr. 1, 2020), available at 
https://www.sos.ok.gov/documents/executive/1926.pdf [hereinafter Seventh Amended 
Order].  

Case 5:20-cv-00277-G   Document 68   Filed 04/06/20   Page 13 of 25
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 336 



 
9 

 
As COVID-l 9’s impact continues to evolve, it is important to take measures 
to protect all Oklahomans against this threat. Therefore, I believe, after 
consultation with numerous health experts within my administration, it is 
now necessary to provide for the rendering of mutual assistance among the 
State and political subdivisions of the State and to cooperate with the Federal 
government with respect to carrying out emergency functions during the 
continuance of the State emergency pursuant to the provisions of the 
Oklahoma Emergency Management Act of 2003.9 
 
b. States have broad authority to protect those within their borders.  

 
As Amici Curiae Forty-Eight Members of the Oklahoma Senate and Oklahoma 

House of Representatives are uniquely aware, in times of emergency as well as times of 

peace, the States possess substantial police power to protect their residents’ health and 

safety. As succinctly recognized by the Tenth Circuit, “[t]he state may exercise police 

power to maintain the health, safety and welfare of the public.” Anaya v. Crossroads 

Managed Care Sys., 195 F.3d 584, 591 (10th Cir. 1999) (citing Keystone Bituminous Coal 

Assoc. v. DeBenedictis, 480 U.S. 470, 479, 503 (1987)). Governor Stitt’s order falls 

squarely within the constitutionally-recognized police powers of Oklahoma, and any 

temporary infringement of a right to elective abortion is necessary to protect the health, 

safety, and lives of all Oklahomans. Where the safety of all citizens conflicts with the rights 

of some, the safety of all must prevail. See Union Dry Goods Co. v. Ga. Public Service 

Corp., 248 U.S. 372, 375 (1919). 

While a global pandemic implicates the interests and powers of both the federal and 

State governments, the Supreme Court has “distinctly recognized the authority of a State 

 
9 Id.  

Case 5:20-cv-00277-G   Document 68   Filed 04/06/20   Page 14 of 25
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 337 



 
10 

to enact quarantine laws and ‘health laws of every description[.]’” Jacobsen v. 

Massachusetts, 197 U.S. 11, 25 (1905) (internal emphasis added). In fact, when Jacobsen 

argued that his Constitutional rights were violated by the mandatory vaccination 

requirement imposed by Massachusetts, the Court went so far as to say that  

the liberty secured by the Constitution of the United States to every person 
within its jurisdiction does not import an absolute right in each person to be, 
at all times and in all circumstances, wholly freed from restraint. There are 
manifold restraints to which every person is necessarily subject for the 
common good.  

 
Id. at 26 (internal emphasis added). “Real liberty for all” does not exist in a vacuum, where 

one person may exercise his or her rights to the injury of others. Id. Furthermore, the 

Supreme Court has concluded that “[p]ersons and property are subjected to all kinds of 

restraints and burdens, in order to secure the general comfort, health, and prosperity of the 

State[].” Railroad Co. v. Husen, 95 U.S. 465, 471 (1877); see also Mo., Kan. & Tex. Ry. 

Co. v. Haber, 169 U.S. 613, 628-29 (1898) (noting that the States never surrendered their 

police powers to the federal government) (internal emphasis added). 

 The Court made this same point in an earlier case: 

[T]he police power, which has never been surrendered by the States, in virtue 
of which they may, within certain limits, control[] everything within their 
respective territories, and upon the proper exercise of which, under some 
circumstances, may depend the public health, the public morals, or the public 
safety, is conceded in all the cases. . . . In its broadest sense, as sometimes 
defined, it includes all legislation and almost every function of civil 
government. 
 

New Orleans Gas Co. v. La. Lights Co., 115 U.S. 650, 661 (1885); see Compagnie 

Francaise de Navigation a Vapeur v. La. State Bd. of Health, 186 U.S. 380, 389 (1902); 

Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1133 (10th Cir. 2007) (in preemption case, 
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recognizing states and localities retain certain police powers to protect public health and 

safety). Quoting the Supreme Court, the Tenth Circuit similarly explained: 

The term ‘police power’ connotes the time-tested conceptional limit of public 
encroachment upon private interests . . . . To justify the state in . . . 
interposing its authority in behalf of the public, it must appear - First, that the 
interests of the public . . . require such interference; and, second, that the 
means are reasonably necessary for the accomplishment of the purpose, and 
not unduly oppressive upon individuals. 
 

Anaya, 195 F.3d at 591 (quoting Goldblatt v. Hempstead, 369 U.S. 590, 594-95 (1962)). 

Police powers authorize a variety of actions that can be taken by State authorities. 

For example, the Court in Lawton v. Steele concluded that mandatory vaccinations were 

constitutional, stating that “[police powers are] universally conceded to include everything 

essential to the public safety, health, and morals, and to justify the destruction or abatement, 

by summary proceedings, of whatever may be regarded as a public nuisance.” 152 U.S. 

133, 136 (1894). 

When there is a question as to the validity of a State governor’s order, “[t]he 

presumption of law is in favor of the validity of the order . . . .” Union Dry Goods Co., 248 

U.S. at 374-75. For example, in Ex rel. Barmore v. Robertson, 134 N.E. 815, 817 (Ill. 

1922), the Supreme Court of Illinois denied habeas corpus relief for a woman quarantined 

as an asymptomatic carrier of typhoid and concluded that the need to protect the public 

surpasses any individual liberty interests. The court there emphasized with regard to public 

health:  

Among all the objects sought to be secured by governmental laws none is 
more important than the preservation of public health. The duty to preserve 
the public health finds ample support in the police power, which is inherent 
in the state, and which the state cannot surrender . . . . The constitutional 
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guaranties that no person shall be deprived of life, liberty, or property without 
due process of law, and that no state shall deny to any person within its 
jurisdiction equal protection of the laws, were not intended to limit the 
subjects upon which the police power of a state may lawfully be asserted. . . 
. 

 
Id. (internal citations omitted) (emphasis added).  

In other cases, such as United States v. Shinnick, 219 F. Supp. 789, 790 (E.D.N.Y. 

1963), the courts have found that where a State’s actions were in “good faith,” they were 

constitutional. Id. at 791 (holding that a woman could be quarantined when she was unable 

to provide proof of vaccination against smallpox after having traveled to Sweden, a 

smallpox-infected area). In the case of Beer Company v. Massachusetts, 97 U.S. 25, 33 

(1877), the Court noted that “[w]hatever differences of opinion may exist as to the extent 

and boundaries of the police power . . . there seems to be no doubt that it does extend to 

the protection of the lives, health, and property of the citizens, and to preservation of good 

order and public morals.”  

Abortion, while residing in the tension between morality and health, still squarely 

rests within the State police power of Oklahoma and Governor Stitt. The ongoing crisis 

stemming from the COVID-19 pandemic presents not only a dire need for the continued 

protection of Oklahomans and, indeed, of all United States citizens, but also creates a haze 

of medical uncertainty, of a kind not seen in this country for over a century. Thus, it is 

within the broad purview of State government to navigate the situation for the health and 

safety of its citizens. In light of the extraordinary deference courts have given to regulations 

enacted under State police powers, any exceptions to the above principles must be reserved 
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for the most fundamental and expressly enumerated rights, which does not include 

abortion.  

c. Abortion providers do not fall within a narrow exception to traditional 
State police powers. 

 
Even if, hypothetically, there were a handful of fundamental rights that were so 

important that they ought to trump the government’s ability to effectively contain a global 

pandemic, the abortion right—which did not even exist a half-century ago—would not 

come close to making the cut. 

Abortion is not a right enshrined in the actual text of the Constitution. In 1973, the 

Supreme Court held in Roe v. Wade that abortion is a right protected, at least to a certain 

extent, by the federal Constitution. 410 U.S. 113 (1973). After Roe, the Court commented 

on this new constitutional right by stating that the Court’s rulings after Roe had 

“undervalue[d] the State’s interest in [protecting] potential life.” Planned Parenthood v. 

Casey, 505 U.S. 833, 873 (1992); see also Gonzales v. Carhart, 550 U.S. 124, 157 (2007). 

The Court has since ruled that “[t]he government may use its voice and its regulatory 

authority to show its profound respect for the life within the woman,” and that the State 

has an “interest in promoting respect for human life at all stages in the pregnancy.” 

Gonzales, 550 U.S. at 157, 163. In Casey, the Court created a balancing test under which 

“[r]egulations which do no more than create a structural mechanism by which the State . . 

. may express profound respect for the life of the unborn are permitted, if they are not a 

substantial obstacle to the woman’s exercise of the right to choose.” Casey, 505 U.S. at 

877; reaffirmed in Gonzales, 550 U.S. at 146.  
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In sum, the Court has clearly established that there can be constitutional limits on 

abortion; in order words, abortion is not a right superior to any other right. While the Court 

in Casey was specifically addressing the government’s ability to promote respect for the 

life of the unborn, that principle applies to the lives of those who have been born, and 

continues throughout every stage of life. Thus, if the government may place restrictions on 

abortion to protect the lives of the unborn, it follows that it may also place restrictions on 

abortion to save the lives of the born.  

The Executive Order does not constitute a substantial obstacle to a woman’s right 

to choose abortion. In an effort to combat the COVID-19 pandemic threatening Oklahoma 

citizens, Governor Stitt issued Executive Order 2020-07 on March 15, 2020, and a series 

of amendments and clarifications as the full scope of the crisis became more and more 

apparent. The Order applies equally to all licensed healthcare professionals and healthcare 

facilities in the State. The Order is effective until April 30, 2020, and requires that 

“Oklahomans and medical providers in Oklahoma shall postpone all elective surgeries, 

minor medical procedures, and non-emergency dental procedures until April 30, 2020.”10 

The Order is a temporary postponement of elective procedures, equally applied to 

all licensed healthcare professionals and healthcare facilities, and thus equally affecting 

any person who would ordinarily elect to have a surgery or procedure during that time. It 

is not a “ban,” nor does it single out abortion for disfavored treatment. Rather, the Order is 

a reasonable means of furthering the stated, critically important purpose of combatting the 

 
10 Seventh Amended Order, supra note 13. 

Case 5:20-cv-00277-G   Document 68   Filed 04/06/20   Page 19 of 25
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 342 



 
15 

“shortage of personal protective equipment (PPE) needed to protect health care 

professionals and stop transmission of the virus.”11   

In Gonzales, the Court noted that there was medical uncertainty regarding 

the Partial-Birth Abortion Ban Act of 2003 and whether it would impose a 

significant health risk on women. 550 U.S. at 163. The Court observed that it has “given 

state and federal legislatures wide discretion to pass legislation in areas where there is 

medical and scientific uncertainty.” Id. But it held that “[m]edical uncertainty does not 

foreclose the exercise of legislative power in the abortion context any more than it does in 

other contexts.” Id. at 164. Consequently, the Court determined that “[t]he medical 

uncertainty over whether the Act’s prohibition creates significant health risks provides a 

sufficient basis to conclude in this facial attack that the Act does not impose an undue 

burden.” Id.  

The same principles apply here: the State of Oklahoma has ample authority to weigh 

the available information concerning COVID-19, and the competing interests of all 

involved, and conclude that temporarily halting elective procedures will help to save lives. 

The COVID-19 pandemic is claiming countless lives across the country—and will continue 

to do so for the foreseeable future—and Plaintiffs’ insistence on continuing to perform 

elective abortions will undoubtedly limit the necessary resources needed to treat COVID-

19 patients. Plaintiffs fail to show that elective abortions are more beneficial to the public 

interest than adequately treating pandemic patients and protecting healthcare workers. As 

 
11 Id. 
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such, allowing those abortions to proceed amidst this crisis, against Governor Stitt’s order, 

does not fall within a narrow exception to traditional State police powers.  

d. Governor Stitt was acting within Oklahoma’s police powers when 
enacting the Executive Order. 

 
The situation presented by COVID-19 is not the first instance in which a governor 

was called upon to exercise the State’s police powers in a time of medical crisis. For 

example, in Louisiana v. Texas, 176 U.S. 1, 13 (1900), the governor of Texas placed an 

embargo on Louisiana, prohibiting all individuals and common carriers from entering 

Texas, due to an outbreak of Yellow Fever. Id. at 19. While the Court dismissed the case 

for lack of subject matter jurisdiction,12 it noted that “quarantine laws belong to that class 

of state legislation which is valid until displaced by Congress, and . . . such legislation has 

been expressly recognized by the laws of the United States almost from the beginning of 

the Government.” Id. at 20-21 (emphasis added). The Court also stated that “it is not for 

this court to restrain the Governor of a State in the discharge of his executive functions in 

a matter lawfully confided to his discretion and judgment.” Id. at 23.  

In giving its reasoning, the Court quoted the case of Morgan Steamship Co. v. La. 

Board of Health, 118 U.S. 455 (1886), in which the Court upheld fees that were collected 

as part of a quarantine system provided by Louisiana statute for protection of the people 

from infectious and contagious diseases that may have been transferred by the vessels. Id. 

In that decision, the Court stated that 

 
12 The controversy was not between the two States directly, as required for original 
jurisdiction under U.S. CONST. art. III, § 2, because Louisiana brought the suit on behalf of 
its citizens and not itself. Id. at 23. 

Case 5:20-cv-00277-G   Document 68   Filed 04/06/20   Page 21 of 25
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 344 



 
17 

[t]he matter is one in which the rules that should govern it may in many 
respects be different in different localities and for that reason be better 
understood and more wisely established by the local authorities. The practice 
which should control a quarantine station on the Mississippi River, one 
hundred miles from the sea, may be widely and wisely different from that 
which is best for the harbor of New York. 
 

Id. at 465.  

In sum, the Supreme Court has repeatedly given deference to State governors and 

their police powers in times of emergency. Therefore, Amici Curiae Forty-Eight Members 

of the Oklahoma Senate and Oklahoma House of Representatives urge this Court to also 

give deference to Governor Stitt and uphold his emergency order. As Amici Members are 

well aware, businesses across the State are suffering and sacrificing during this emergency. 

Abortion is, undeniably, a business; and that business should not be singled out for special 

treatment or status over all other business and over all other Oklahomans. 
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CONCLUSION 

 For the foregoing reasons, Amici Curiae Forty-Eight Members of the Oklahoma 

Senate and Oklahoma House of Representatives, and Amicus Curiae the ACLJ, 

respectfully urges this Court to deny the Plaintiffs’ errant motion. 
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UNITED STATES DISTRICT COURT FOR THE  
WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER ) 
LLC, d/b/a TRUST WOMEN ) 
OKLAHOMA CITY, on behalf of itself, ) 
its physicians and staff, and its patients, ) 
et al., ) 
 ) 
 Plaintiffs,     ) 
 ) 
v. ) Case No. CIV-20-277-G 
 ) 
J. KEVIN STITT in his official capacity ) 
as Governor of Oklahoma et al.,   )       
       ) 
 Defendants.     ) 
 

TEMPORARY RESTRAINING ORDER 

This matter is before the Court on Plaintiffs’1 Motion for Temporary Restraining 

Order and/or Preliminary Injunction (Doc. No. 16).  Defendants2 have filed a Response 

(Doc. No. 54).  In addition, an Amicus Brief (Doc. No. 59) has been filed in support of the 

State of Oklahoma by a group of sixteen states.  The Court has considered the affidavits 

and documentary evidence submitted with the Motion and the Response.  Further, the Court 

 
1 Plaintiffs are: South Wind Women’s Center LLC, d/b/a Trust Women Oklahoma City, on 
behalf of itself, its physicians and staff, and its patients; Larry A. Burns, DO, on behalf of 
himself, his staff, and his patients; and Comprehensive Health of Planned Parenthood Great 
Plains, Inc., on behalf of itself, its physicians and staff, and its patients.  The Supreme Court 
has held that abortion providers have standing to raise constitutional challenges on behalf 
of their patients.  See, e.g., Singleton v. Wulff, 428 U.S. 106, 118 (1976) (plurality op.). 
2 Defendants are: J. Kevin Stitt in his official capacity as Governor of Oklahoma; Michael 
Hunter in his official capacity as Attorney General of Oklahoma; David Prater in his 
official capacity as District Attorney for Oklahoma County; Greg Mashburn in his official 
capacity as District Attorney for Cleveland County; Gary Cox in his official capacity as 
Oklahoma Commissioner of Health; and Mark Gower in his official capacity as Director 
of the Oklahoma Department of Emergency Management. 
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held a telephonic hearing on April 3, 2020, with counsel for both parties and for the 

referenced amici appearing. 

This case raises an issue that has long been a source of struggle for the courts: the 

proper use of the judicial power in reviewing laws and executive orders or actions taken in 

response to a public health emergency.  There is no dispute that the State of Oklahoma—

like governments across the globe—is facing a health crisis in the COVID-19 pandemic 

that requires, and will continue for an indeterminate time to require, emergency measures.  

In this effort to secure the health and safety of the public, the State has broad power to act 

and even, temporarily, impose requirements that intrude upon the liberty of its citizens.  

“[T]he rights of the individual in respect of his liberty may at times, under the pressure of 

great dangers, be subjected to such restraint, to be enforced by reasonable regulations, as 

the safety of the general public may demand.”  Jacobson v. Massachusetts, 197 U.S. 11, 

29 (1905).  That power is not unfettered, however, and courts should carefully guard 

against “unreasonable,” “arbitrary,” or “oppressive” exercises of it.  Id. at 27, 38; see also 

id. at 31 (explaining that police power is improperly used when “the means prescribed by 

the state . . . has no real or substantial relation to the protection of the public health and the 

public safety”).  In doing so, a court should not merely substitute its opinion for that of the 

officers tasked with responding to the emergency, see id. at 26, 30, but neither should the 

court sanction “a plain, palpable invasion of rights,” id. at 31. 

The right at issue here is access to abortion.  Again, the parties do not dispute—for 

purposes of this action, at least—that the Fourteenth Amendment to the United States 

Constitution shields a woman’s right of access to abortion, prior to viability of the fetus, 
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from any “undue burden” caused by state regulation.  See Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2310 (2016) (“[T]he standard that this Court laid out in 

[Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992) (plurality op.),] . . . asks 

courts to consider whether any burden imposed on abortion access is ‘undue.’”).  In 

applying Casey’s undue burden rule, courts must “consider the burdens a law imposes on 

abortion access together with the benefits those laws confer.”  Id. at 2309.  Plaintiffs 

contend that executive orders issued by the Governor of Oklahoma impose a complete ban 

on nonemergency abortion procedures in the State of Oklahoma, violating the Fourteenth 

Amendment’s guarantees of due process and equal protection.  See Compl. ¶¶ 65-70 (Doc. 

No. 1). 

As set forth below, the Court concludes that while the current public health 

emergency allows the State of Oklahoma to impose some of the cited measures delaying 

abortion procedures, it has acted in an “unreasonable,” “arbitrary,” and “oppressive” 

way—and imposed an “undue burden” on abortion access—in imposing requirements that 

effectively deny a right of access to abortion.  Further, the Court concludes that the benefit 

to public health of the ban on medication abortions is minor and outweighed by the 

intrusion on Fourteenth Amendment rights caused by that ban.  

I. 

Upon careful consideration of the evidence and argument submitted by the parties, 

the Court makes the following findings of fact: 

1. On March 24, 2020, the Governor of Oklahoma issued an Executive Order 

declaring that as part of the State of Oklahoma’s “measures to protect all Oklahomans 
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against” the threat of the coronavirus known as COVID-19 (“COVID-19”), “Oklahomans 

and medical providers in Oklahoma shall postpone all elective surgeries, minor medical 

procedures, and non-emergency dental procedures until April 7, 2020.”  Compl. ¶¶ 1-2; id. 

Ex. 1, Fourth Am. Exec. Order ¶ 18 (No. 2020-07 (Doc. No. 1-1)).   

2. Generally, the Executive Order does not specify which surgeries and 

procedures fall within Paragraph 18’s prohibition against elective surgeries and minor 

medical procedures or prescribe how that determination is to be made.  See Fourth Am. 

Exec. Order ¶ 18.  The Court must presume that those classifications are being decided on 

a case-by-case basis by medical providers.  As to abortion procedures, however, the 

Governor on March 27, 2020, stated in a Press Release that the postponement referenced 

in the Executive Order applies to “any type of abortion services as defined in 63 O.S. § 1-

730(A)(1) [that] are not a medical emergency as defined in 63 O.S. § 1-738.1[A] or 

otherwise necessary to prevent serious health risks to the unborn child’s mother.”  Id. Ex. 

2, Press Release at 1 (Doc. No. 1-2).3 

3. On April 1, 2020, the Governor amended the prior Executive Order by 

extending the postponement of elective surgeries and minor medical procedures “until 

April 30, 2020.”  Pls.’ Notice Ex. 1, Seventh Am. Exec. Order ¶ 18 (Doc. No. 38-1).  The 

 
3 Title 63, section 1-738.1A(5) of the Oklahoma Statutes  provides that a “medical 
emergency” “means the existence of any physical condition, not including any emotional, 
psychological, or mental condition, which a reasonably prudent physician, with knowledge 
of the case and treatment possibilities with respect to the medical conditions involved, 
would determine necessitates the immediate abortion of the pregnancy of the female to 
avert her death or to avert substantial and irreversible impairment of a major bodily 
function arising from continued pregnancy.” 
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April 1, 2020 amendment also declared a state of emergency in all 77 counties in Oklahoma 

“caused by the impending threat of COVID-19 to the people of this State and the public’s 

peace, health, and safety.”  Id. ¶ 1. 

4. In Oklahoma, nonemergency abortions are prohibited when “the probable 

postfertilization age of the woman’s unborn child is twenty (20) or more weeks.”  Okla. 

Stat. tit. 63, § 1-745.5(A).   

5. Although each Plaintiff’s services vary, one or more of them provide 

abortion through administration of two pills (“medication” or “chemical” abortion) up to 

10 or 11 weeks from the pregnant person’s last menstrual period (i.e., eight or nine weeks 

postfertilization) and provide abortion through cervical suction (“procedural” or “surgical” 

abortion) up to 21.6 weeks from the last menstrual period (i.e., 19.6 weeks 

postfertilization).  See Pls.’ Mot. at 13-15; id. Ex. 5, Burns Decl. ¶ 11 (Doc. No. 16-5); id. 

Ex. 6, Burkhart Decl. ¶ 2 (Doc. No. 16-6); id. Ex. 7, Hill Decl. ¶ 8 (Doc. No. 16-7).   

6. The effect of the Executive Order and Press Release is to prevent abortion 

providers statewide from lawfully performing either type of abortion—except as necessary 

“to avert [the pregnant person’s] death or to avert substantial and irreversible impairment 

of a major bodily function [of the pregnant person] arising from continued pregnancy” or 

to “otherwise . . . prevent serious health risks to” the pregnant person, Okla. Stat. tit. 63, § 

1-738.1A; Press Release at 1—until April 30, 2020.  Defendants acknowledge that this 

prohibition may be extended beyond that date due to the ongoing severity of the COVID-

19 pandemic. 
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7. The stated purpose and benefit of the Executive Order and Press Release—

and specifically the requirement in Paragraph 18 of the Executive Order that “Oklahomans 

and medical providers in Oklahoma . . . postpone all elective surgeries, minor medical 

procedures, and non-emergency dental procedures”—is to protect the public’s health by 

preventing “(1) close interpersonal contact [in order to slow the rate of spread of the virus], 

(2) depletion of medical PPE [personal protective equipment], and (3) activities that will 

increase the use of hospital beds, staff, and other resources.”  Defs.’ Resp. at 26-27; see 

also id. at 23-38. 

8. Absent travel to another state, the postponement directed by the Executive 

Order and Press Release would require at least some pregnant persons in Oklahoma who 

would be eligible for a medication abortion to instead obtain a more invasive surgical 

abortion.  Pls.’ Mot. Ex. 4, Schivone Decl. ¶¶ 31-32 (Doc. No. 16-4).  Further, this 

postponement would effectively eliminate the ability of some pregnant persons in 

Oklahoma who are presently able to obtain a medication abortion, but for whom the 

surgical option is medically contraindicated, to obtain an abortion at all. 

9. Absent travel to another state, the postponement directed by the Executive 

Order and Press Release would effectively eliminate the ability of persons in Oklahoma 

who would reach their last eligible date under Oklahoma law—specifically, the date when 

“the probable postfertilization age of the woman’s unborn child is twenty (20) or more 

weeks,” Okla. Stat. tit. 63, § 1-745.5(A)—prior to April 30, 2020, to obtain an abortion.   

10. While the parties dispute the amount of interpersonal contact and PPE required 

by a medication abortion, as well as the typical percentage of complications resulting in 

Case 5:20-cv-00277-G   Document 70   Filed 04/06/20   Page 6 of 14
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 355 



7 

hospitalization resulting from that procedure, in each instance it is less than what is required 

by or typically results from a surgical abortion. 

II. 

As explained by the Tenth Circuit, 

Ordinarily, a movant seeking a preliminary injunction must establish (1) 
a substantial likelihood of success on the merits; (2) irreparable injury to the 
movant if the injunction is denied; (3) the threatened injury to the movant 
outweighs the injury to the party opposing the preliminary injunction; and 
(4) the injunction would not be adverse to the public interest.  Because a 
preliminary injunction is an extraordinary remedy, the movant’s right to 
relief must be clear and unequivocal. 

Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 269 F.3d 1149, 1154 (10th Cir. 

2001) (citation omitted).  These four requirements apply equally to a request for a 

temporary restraining order (or “TRO”).  See Wiechmann v. Ritter, 44 F. App’x 346, 347 

(10th Cir. 2002); United States v. Terry, No. CIV-19-250-SLP, 2019 WL 7753271, at *1 

(W.D. Okla. Mar. 26, 2019).4 

A. Substantial Likelihood of Success on the Merits 

The Court has considered the potential for success of Plaintiff’s claims under both 

Jacobson’s standard for permissible state action during a public health emergency and 

 
4 Defendants contend that Plaintiffs must “satisfy a heightened standard” because they are 
seeking relief that is “disfavored” due to “afford[ing] [Plaintiffs] all the relief that [they] 
could recover at the conclusion of a full trial on the merits.”  Fish v. Kobach, 840 F.3d 710, 
723-24 (10th Cir. 2016) (internal quotation marks omitted); see Defs.’ Resp. at 22.  Even 
assuming the heightened standard applies, Plaintiffs meet that standard for the reasons 
outlined below. 
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Casey’s undue-burden analysis.  Plaintiffs have established a substantial likelihood of 

success on the merits.5   

With respect to surgical abortion, the effect of the Executive Order and Press 

Release in some instances is to require a pregnant woman to temporarily delay such 

surgery.  As noted, in Oklahoma nonemergency abortions are prohibited when “the 

probable postfertilization age of the woman’s unborn child is twenty (20) or more weeks.”  

Okla. Stat. tit. 63, § 1-745.5(A).  Thus, a woman for whom the probable postfertilization 

age of her unborn child was 11 weeks on March 24, 2020, would remain able to obtain a 

surgical abortion on April 30, 2020.  Giving deference to the state executive as the primary 

arbiter of what steps are necessary in that area to stop the spread of COVID-19, and to 

ration resources needed to treat patients infected with that virus, the Court concludes that 

this type of temporary delay is a permissible use of state power in a health emergency.  

Further, upon “consider[ing] the burdens a law imposes on abortion access together with 

the benefits those laws confer,” Hellerstedt, 136 S. Ct. at 2309, the Court concludes that 

 
5 Three other federal district courts have found that such a previability ban on abortion 
premised upon COVID-19 concerns is inconsistent with Supreme Court precedent, 
including Casey, and that abortion providers have a substantial likelihood of success on 
their claim that such an executive order is unlawful.  See Robinson v. Marshall, No. 
2:19cv365-MHT, 2020 WL 1520243, at *2 (M.D. Ala. Mar. 30, 2020), appeal dismissed, 
No. 20-11270 (11th Cir. Apr. 4, 2020); Preterm-Cleveland v. Att’y Gen. of Ohio, No. 1:19-
cv-00360 (S.D. Ohio Mar. 30, 2020), stay denied and appeal dismissed, No. 20-3365 (6th 
Cir. Apr. 6, 2020); Planned Parenthood Ctr. for Choice v. Abbott, No. A-20-CV-323-LY, 
2020 WL 1502102, at *2 (W.D. Tex. Mar. 30, 2020), temporary stay entered, No. 20-
50264 (5th Cir. Mar. 31, 2020).   
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the benefit of emergency action during this great public health crisis justifies such a 

temporary delay of access to abortion services.6 

In other instances, however, the effect of the Executive Order and Press Release is 

to prevent access to surgical abortion altogether.  As acknowledged by Defendants during 

the April 3, 2020 hearing, a woman for whom the probable postfertilization age of her 

unborn child was 16 weeks on March 24, 2020, would, on April 30, 2020, lie beyond the 

20-week limit of title 63, section 1-745.5(A), and at that point would not be able to obtain 

an abortion in the State of Oklahoma at all.  This effective denial of the Fourteenth 

Amendment right to abortion access represents the type of “plain, palpable invasion of 

rights” identified in Jacobson as beyond the reach of even the considerable powers allotted 

to a state in a public health emergency.  Jacobson, 197 U.S. at 31.  As such, the Executive 

 
6 In making this determination, the Court accepts and assumes that the holdings in Casey 
and its progeny would require consideration of the state’s interest of protection of public 
health from a pandemic—rather than the more typical considerations of the state’s interests 
in protecting the mother’s and unborn child’s health—as part of the analysis of the 
respective burdens and benefits of a restriction on abortion.  Absent this assumption, it is 
even more plain that Plaintiffs are likely to succeed on the merits.  The Supreme Court in 
Casey explained that “a statute which, while furthering . . . [a] valid state interest, has the 
effect of placing a substantial obstacle in the path of a woman’s choice,” is invalid.  Casey, 
505 U.S. at 877.  Further, though the state “may enact regulations to further the health or 
safety of a woman seeking an abortion,” the state may not impose “[u]necessary health 
regulations that have the purpose or effect of presenting a substantial obstacle to a woman 
seeking an abortion.”  Id. at 878.  If Casey is read to speak to any exercise of state interest, 
including emergency action to avert a public health crisis, it would be clear that restrictions 
on abortion services of the kind reflected in the Executive Order and Press Release 
constitute a substantial obstacle to abortion access and, therefore, are invalid.  So held the 
U.S. District Court for the Western District of Texas.  See Planned Parenthood Ctr. for 
Choice, 2020 WL 1502102, at *3 (“This court will not speculate on whether the Supreme 
Court included a silent ‘except-in-a-national-emergency clause’ in its previous writings on 
the issue.  Only the Supreme Court may restrict the breadth of its rulings.  The court will 
not predict what the Supreme Court will do if this case reaches that Court.”). 
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Order and Press Release are, in this respect, invalid as an “unreasonable,” “arbitrary,” and 

“oppressive” use of the State’s emergency powers and as an “undue burden” on the 

constitutional rights of Plaintiffs’ patients. 

With respect to medication abortion, the Court likewise concludes that it is 

substantially likely that Plaintiffs will establish that the prohibition reflected in the Executive 

Order and Press Release is invalid as an “unreasonable,” “arbitrary,” and “oppressive” use 

of the State’s emergency powers and as an “undue burden” on the right of Plaintiffs’ 

patients to access abortion services.  The evidence reflects that this procedure is safer and 

requires less interpersonal contact and PPE than surgical abortion.  As a result, upon 

concluding as set forth above that some amount of surgical abortions must be allowed, it 

follows that the purpose and benefit that Defendants state they are trying to achieve through 

the Executive Order and Press Release—preventing “(1) close interpersonal contact, (2) 

depletion of medical PPE, and (3) activities that will increase the use of hospital beds, staff, 

and other resources,” Defs.’ Resp. at 26-27—are not advanced by prohibiting medication 

abortion.  As an example, delay of medication abortion for a woman with an unborn child 

nearing nine weeks postfertilization (the latest date when Plaintiff medical providers will 

administer drugs for a medication abortion) will limit that person’s ability to access abortion 

within the State of Oklahoma to the surgical option, a procedure that will divert more medical 

resources than medication abortion.7  And, while administration of medication abortion will 

 
7 For such a woman, if surgical abortion is contraindicated the delay occasioned by the 
Executive Order and Press Release would constitute a complete denial of access to abortion 
services.   
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require some amount of close interpersonal contact, that amount will be small and not 

dissimilar from the close interpersonal contact the State has allowed in other contexts.  This 

disconnect between the means employed and the benefits achieved indicates that the 

prohibition on medication abortion is improper under both the Jacobson and Casey standards 

of review.  See Jacobson, 197 U.S. at 31 (explaining that police power is improperly used 

when “the means prescribed by the state . . . has no real or substantial relation to the 

protection of the public health and the public safety”). 

In sum, Plaintiffs have established a substantial likelihood of success on the merits 

of their claim that the Executive Order, as applied to abortion services by the Press Release, 

violates Plaintiffs’ patients’ constitutional rights under the Fourteenth Amendment.8  

B. Irreparable Injury Absent Injunctive Relief 

Plaintiffs here have demonstrated imminent, irreparable harm absent entry of 

injunctive relief, as their patients will be substantially delayed in or prevented from 

exercising their right to abortion access.  See Free the Nipple-Fort Collins v. City of Fort 

 
8 The Court notes that the U.S. District Court for the Middle District of Alabama, which 
granted a TRO preventing enforcement of a similar executive order, has now issued an 
Opinion and Order stating that it would elect to revise its previous ruling, based upon the 
state’s clarification that the challenged executive order “allows providers, exercising their 
reasonable medical judgment, to protect the right to terminate a pregnancy and the safety 
of their patients” by allowing abortions to “be performed without delay” on a case-by-case 
basis if the provider determines that “a patient will lose her right to lawfully seek an 
abortion in Alabama based on the . . . mandatory delays” or if the abortion cannot be 
delayed beyond the expiration of the executive order “in a healthy way.”  Robinson, Op. & 
Order of Apr. 3, 2020, at 11-13 (Doc. No. 65-1); see also id. at 11 (noting that the clarified 
TRO “recognizes that abortion providers and their patients” “must adapt to the exigent 
circumstances caused by the global pandemic”).  The Executive Order and Press Release 
at issue here contain no exception for delay-based harm. 
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Collins, 916 F.3d 792, 805 (10th Cir. 2019) (“Most courts consider the infringement of a 

constitutional right enough and require no further showing of irreparable injury.”); Pls.’ 

Mot. at 30-32; id. Ex. 4, Schivone Decl. ¶¶ 28-33, 37.  Further, “[a] plaintiff suffers 

irreparable injury when the court would be unable to grant an effective monetary remedy 

after a full trial because such damages would be inadequate or difficult to ascertain.”  

Dominion Video Satellite, 269 F.3d at 1156; cf. Planned Parenthood of Kan. & Mid-Mo. 

v. Andersen, 882 F.3d 1205, 1236 (10th Cir. 2018) (“A disruption or denial of these 

patients’ health care cannot be undone after a trial on the merits.” (internal quotation marks 

omitted)). 

C.  The Balance of Hardships and the Effect of an Injunction on the Public  

Given the nature of the State’s interest in issuing the Executive Order and Press 

Release, namely the protection of public health, the final two considerations for a temporary 

restraining order are merged.  As detailed above, Plaintiffs have demonstrated that the injury 

that will be suffered as a result of delaying abortion access to a woman with an unborn child 

nearing 20 weeks postfertilization is a complete denial, to those patients, of the Fourteenth 

Amendment right to access abortion.  That plain and palpable deprivation of a fundamental 

right outweighs the injury the public may suffer if those procedures are allowed to occur.  

Further, as detailed above, Plaintiffs have demonstrated that the benefit to the public 

achieved by prohibiting medication abortions is relatively minor, at least when it is 

assumed that some surgical abortions must be allowed and the denial of all medication 

abortions will result in an increase in surgical abortions.  That benefit is outweighed by the 
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harm that will be suffered from the intrusion upon Fourteenth Amendment rights caused 

by a prohibition on medication abortions. 

CONCLUSION 

To the extent Plaintiffs’ Motion for a Temporary Restraining Order and/or 

Preliminary Injunction (Doc. No. 16) seeks a temporary restraining order, the Motion is 

GRANTED IN PART.  To the extent the Motion seeks a preliminary injunction, it is HELD 

IN ABEYANCE. 

Specifically, it is hereby ORDERED that Defendants and their employees, agents, 

attorneys, successors, and all others acting in concert or participating with them are 

TEMPORARILY RESTRAINED from enforcing Governor J. Kevin Stitt’s Seventh 

Amended Executive Order No. 2020-07 of April 1, 2020, and the March 27, 2020 Press 

Release against Oklahoma abortion providers, clinics, and their staff, to the following 

extent: 

1. The prohibition on surgical abortions may not be enforced with respect to any 

patient who will lose her right to lawfully obtain an abortion in Oklahoma on or 

before the date of expiration of the Executive Order; and 

2. The prohibition on medication abortions may not be enforced. 

This Temporary Restraining Order is effective upon entry and shall expire on April 

20, 2020, at 11:59 p.m., unless extended by the Court for good cause shown or by 

agreement of the parties. 

It is further ordered that the security requirement of Federal Rule of Civil Procedure 

65(c) is waived. 
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IT IS SO ORDERED this 6th day of April, 2020. 
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INTEREST OF AMICI 

Amici are religious organizations and faith leaders within the State of 

Oklahoma. All have an interest in protecting the sanctity of human life from 

conception to natural death. Amici also have an interest in the health and 

welfare of their parishioners and other citizens of Oklahoma, and therefore an 

interest in implementing social distancing and preserving medical equipment 

by the temporary suspension of elective medical procedures during the 

unprecedented COVID-19 pandemic.  

The Roman Catholic Diocese of Tulsa was founded in 1973 and 

consists of 79 parishes and missions and 9 elementary schools across 31 

counties in eastern Oklahoma. The Diocese holds as its purpose to proclaim “in 

word and deed the saving message of Jesus Christ and His Church that all may 

know, love, and serve Him.” In accordance with the teachings of the Catholic 

Church, the Diocese opposes abortion in all forms. As the Catholic Church 

teaches, “From the first moment of his [or her] existence, a human being must 

be recognized as having the rights of a person - among which is the inviolable 

right of every innocent being to life.”1 The Diocese holds as its sincere religious 

 
1 Catholic Church, Catechism of the Catholic Church at 2270 (Vatican City: 
Libreria Editrice Vaticana 1994), 
http://www.vatican.va/archive/ENG0015/_P7Z.HTM (last accessed Apr. 6, 
2020).  
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belief that human life is sacred and that each person is made in the image of 

God.2 As part of this belief, the programs and activities of the Diocese and 

affiliated entities include, but are not limited to, various social programs for 

pregnant women, including housing and adoption services; ministries for 

women who have suffered an abortion; the annual Tulsa March for Life; 

participation in the national March for Life; the annual 40 Days for Life 

campaign; and an annual pro-life Mass. Due to the ongoing situation regarding 

COVID-19, the Diocese has suspended virtually all activities—including the 

public celebration of the Mass. 

The Archdiocese of Oklahoma City includes central and western 

Oklahoma, covering 46 counties and 109 parishes and missions. The purpose 

of the Archdiocese of Oklahoma City is to witness to the Catholic faith in 

central and western Oklahoma through the teaching, sanctifying and 

governing ministry of Christ and His Church. The Archdiocese does so through 

making the Body of Christ present, proclaiming the universal call to holiness, 

and welcoming all people to the promise of eternal life. The Archdiocese’s pro-

life activities include an annual Sanctity of Life Mass, a bi-annual 40 Days for 

Life campaign, and resources for pregnancy and post-abortion healing. 

 
2 Catechism of the Catholic Church at 2258, 
http://www.vatican.va/archive/ENG0015/_P7Y.HTM (last accessed Apr. 6, 
2020). 
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Because of the COVID-19 pandemic, the Archdiocese has suspended all 

services—even sacraments—that would require two or more people to be 

together, less than six feet apart, and without a protective barrier. 

The Catholic Conference of Oklahoma serves as the official voice of 

the Catholic Church in Oklahoma on matters of public policy. The Conference 

operates at the intersection of faith and politics. By applying Catholic moral 

principles to the important political questions of the day, the Conference 

strives to ensure that citizens and elected officials evaluate public policy 

options given a moral framework that transcends party affiliation or partisan 

politics. The Catholic Conference of Oklahoma has defined six policy areas as 

essential priorities for advocacy efforts, one of which is Life & Human Dignity.  

Oklahoma Baptists has over 1,700 congregations and more than 

550,000 members in the state who worship in more than 29 languages weekly. 

Oklahoma Baptists touches the lives of many individuals and communities by 

providing disaster relief, collegiate ministries, and meeting the literacy needs 

of adults, children, and youth. The organization is well-known for strong and 

unwavering support of the unborn, as well as ministry to abortion-vulnerable 

women. For more than 25 years, Oklahoma Baptists has taken a leading role 

in pro-life work including events, speaking out for life, pro-life public policy 

advocacy, peaceful prayer efforts, as well as offering pregnancy resource 

ministry across the state. 
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Oklahoma Faith Leaders is an ecumenical group that organizes the 

faith community to fight for the moral future of the state. It encourages, 

educates, and equips people of faith to connect with their elected leaders, 

fostering communication and action. 

All Amici have an interest in protecting religious liberty, the sanctity of 

human life from conception till natural death, and the health of their 

parishioners and all Oklahomans which amici are called to love and care for. 

ARGUMENT 

As former U.S. Surgeon General of the United States Dr. C. Everett Koop 

explained, “The fact of the matter is that abortion as a necessity to save the 

life of the mother is so rare as to be nonexistent.” Everett Koop, The Right to 

Live: The Right to Die at 61 (1981). In other words, for virtually all intents and 

purposes, abortion is elective. That’s why even Plaintiffs characterize this 

procedure as a “choice.” Pls.’ Mot. for T.R.O. at 18, 19, 20, 22, ECF No. 16. 

Abortion is not an absolute right. The Supreme Court has long 

recognized that States have a valid interest in regulating abortion. States also 

have a duty to protect the health and safety of women who undergo this life-

altering procedure. That is why courts have upheld laws requiring waiting 

periods, ultrasounds, parental rights notifications for minors, and prohibitions 

against partial-birth abortions—even before viability.  
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Plaintiffs are not women protected by these laws and do not qualify for 

third-party standing to represent them. Plaintiffs’ interest in not being 

regulated by the Executive Order conflicts with the interest of women seeking 

safe medical services. 

Yet Plaintiffs seek a special exemption to Defendant Oklahoma Governor 

J. Kevin Stitt’s Executive Order requiring postponing all elective surgeries and 

minor medical procedures until April 30, 2020.3 The Order exempts non-

elective abortions—i.e., those due to true medical emergencies as defined in 63 

O.S. § 1-738.1A—including those necessary to prevent serious health risks to 

the unborn child’s mother.4 See 63 O.S. § 1-738.1A. Otherwise, the Order treats 

abortion the same as other elective procedures, just as pro-choice advocates 

have done for many years. E.g., Whole Woman’s Health v. Hellerstedt, 136 S.Ct. 

2292, 2320-21(2016) (Ginsburg, J., concurring) (citing Brief for Social Science 

Researchers filed in support of Whole Woman’s Health and comparing abortion 

to dental procedures). And to be perfectly clear, the extraordinary suspension 

 
3 Office of the Governor, State of Oklahoma, Executive Department Fourth 
Amended Executive Order 2020-07, 
https://www.sos.ok.gov/documents/executive/1919.pdf (last accessed April 6, 
2020). 
4 Office of the Governor, State of Oklahoma, Governor Stitt Clarifies Elective 
Surgeries and Procedures Suspended under Executive Order,  
https://www.governor.ok.gov/articles/press_releases/governor-stitt-clarifies-
elective-surgeries (last accessed April 6, 2020).  
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of all elective medical procedures5 is important to slow the spread of the virus 

through social distancing and to ensure that healthcare workers fighting 

COVID-19 have adequate access to Personal Protective Equipment (PPE). 

Governors across the country have called for a halt to all elective surgeries and 

procedures at all hospitals and ambulatory surgical centers.6 

Postponing non-essential medical procedures is not the only 

unprecedented action being taken by most states. They are also enforcing 

social distancing by prohibiting gatherings in groups of more than 10 and by 

enacting stay-at-home orders that prohibit virtually any face-to-face 

encounters other than buying groceries. As church communities voluntarily 

comply with prudential judgment of civil authorities, such governmental 

policies touch upon the constitutional and God given right to assemble for 

 
5 Id. 
6 Twenty-Seven States currently require postponing elective procedures 
because of the pandemic: Alabama, Arizona, Colorado, Florida, Indiana, 
Iowa, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Michigan, New 
Jersey, New Mexico, New York, Ohio, Oklahoma, Oregon, Pennsylvania, 
South Dakota, Texas, Utah, Vermont, Virginia, Washington, and West 
Virginia. 

Seven states recommend postponing elective procedures: Alaska, Illinois, 
Maine, Massachusetts, North Carolina, South Carolina, and Tennessee. 

Ambulatory Surgery Center Association, State Guidance on Elective 
Surgeries, Apr. 6, 2020, 
https://www.ascassociation.org/asca/resourcecenter/latestnewsresourcecenter/
covid-19/covid-19-state (last accessed Apr. 6, 2020). 
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worship. The policies also implicate and drastically restrict the constitutional 

rights to purchase firearms, protest, and speak freely. Yet governments 

enacted these policies anyway to protect healthcare workers, the elderly, those 

with compromised immune systems, and all others—including Plaintiffs. 

Everyone’s priority during this national crisis should be to protect 

vulnerable lives. Others seeking elective medical procedures are making that 

immense sacrifice. So are people of faith. So are public protestors. The abortion 

industry is demanding special treatment not to save lives, but to end them. 

This Court should not allow abortion businesses to drain critical medical 

resources from the front lines and flout social distancing requirements. 

Because if Plaintiffs succeed in obtaining a court-ordered exemption to the 

Order, others will surely follow. 

Plaintiffs’ motion for a preliminary injunction should be denied. 

I. Plaintiffs lack third-party standing because their interests 
conflict with the women’s interests they purport to represent. 

“In the ordinary course, a litigant must assert his or her own legal rights 

and interests, and cannot rest a claim to relief on the legal rights or interests 

of third parties.” Powers v. Ohio, 499 U.S. 400, 410 (1991); Accord Warth v. 

Seldin, 422 U.S. 490, 500–01 (1975) (expressing a “reluctance to exert judicial 

power when the plaintiff’s claim to relief rests on the legal rights of third 

parties”). 
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There are some exceptions to this default rule. Most relevant here is the 

catchall exception that applies when (1) the litigant “has a ‘close’ relationship 

with the person who possesses the right” and (2) the third party faces a 

“hindrance” to protecting her own rights. Kowalski v. Tesmer, 543 U.S. 125, 

130 (2004). In Singleton v. Wulff, a plurality held that those factors were 

satisfied when two doctors raised women’s abortion rights in a challenge to a 

state law that excluded elective abortions from Medicaid funding. 428 U.S. 106, 

114–18 (1976). But exceptions to the bar on third-party standing—both the 

general two-prong exception and that exception as applied to abortion doctors 

in Singleton—do not apply when there is a conflict between the litigant’s and 

the third party’s interests. 

The Supreme Court established this in Elk Grove Unified Sch. Dist. v. 

Newdow, 542 U.S. 1, 15 (2004). The plaintiff there was a father raising his 

daughter’s asserted constitutional interest in objecting to hearing others recite 

the words “under God” in the Pledge of Allegiance at public school. Id. at 5. 

According to her mother, the daughter had “no objection either to reciting or 

hearing” the Pledge. Id. at 9. The Court held that the father could not raise the 

daughter’s rights. Id. at 15. The father’s “standing derives entirely from his 

relationship with his daughter.” Ibid. But “[i]n marked contrast to our case law 

on [third-party standing],” the Court said while citing Singleton, “the interests 

of this parent [the litigant] and this child [the third party] are not parallel and, 
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indeed, are potentially in conflict.” Ibid. Elk Grove reaffirmed that conflict 

between a litigant’s and third party’s interests displaces the rules for third-

party standing—including Singleton’s analysis for abortion providers. Under 

those circumstances, the litigant cannot assert the third party’s rights.7 

This conflict-of-interest rule fits within the logic of existing third-party 

standing doctrine. The first prong of the catchall exception—the “close 

relation[ship]” between litigant and third party— contemplates “an identity of 

interests” between the two. Lepelletier, 164 F.3d at 44 (emphasis added). No 

such relationship exists when the litigant’s and third party’s interests diverge, 

as when a doctor seeks to invalidate a rule that helps keep his patients safe. 

The conflict-of-interest rule also makes sense in other contexts. Courts 

would not allow an adoption agency to raise children’s asserted right to a 

family placement in a case challenging agency-screening requirements for 

child safety. Nor could employers raise their employees’ wage-and-hour rights 

to invalidate an OSHA regulation that limits dangerous tasks to a few hours 

per week. 

 
7 “[C]onflicts of interests between the plaintiff and the third party . . . strongly 
counsel against third party standing,” In re Majestic Star Casino, LLC, 716 
F.3d 736, 763 (3d Cir. 2013); “there must be an identity of interests” between 
the litigant and the third party, Lepelletier v. FDIC, 164 F.3d 37, 44 (D.C. Cir. 
1999); and the litigant and the third party must “have interests which are 
aligned,” Canfield Aviation, Inc. v. Nat’l Transp. Safety Bd., 854 F.2d 745, 748 
(5th Cir. 1988). 
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An unavoidable conflict of interests exists here. Plaintiffs’ interest in 

avoiding the Executive Order conflicts with women’s interests in protecting 

their health (and the health of every other Oklahoman). Yet Plaintiffs are 

usurping women’s rights to overturn a regulation that helps keep those women 

safe. 

Allowing abortion doctors to raise women’s abortion interests in this 

circumstance would turn principles of third-party standing on their head. A 

conflicted litigant is not a fitting “proponent” for the third party’s interest. See 

Singleton, 428 U.S. at 115 (plurality). Such a litigant is an advocate who will 

distort the case and sacrifice the right-holder’s interests. Women seeking 

abortion are the best parties to protect their rights. There is no hinderance to 

them doing so here. 

Plaintiffs’ motion for a preliminarily injunction should be denied because 

they lack standing. 

II. Pre-viability abortion is not an absolute right and is subject to 
regulation in virtually every state.  

A. The right to abortion has never been absolute. 

“[A] pregnant woman does not have an absolute constitutional right to 

an abortion on her demand.”  Doe v. Bolton, 410 U.S. 179, 189 (1973) (cleaned 

up). Accord Thornburgh v. Am. College of Obstetricians and Gynecologists, 476 

U.S. 747, 782 (1986) (Burger, Chief Justice, dissenting) (“[E]very Member of 
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the Roe Court rejected the idea of abortion on demand.”). That is why, 

throughout the United States, pre-viability abortions are legally subject to 

regulation in many ways, including waiting periods, ultrasound requirements, 

parental rights notifications, and prohibitions on partial-birth abortion. 

Restrictions on pre-viability abortion are permissible if they do not place an 

“undue burden” on a woman’s decision to end her pregnancy. Planned 

Parenthood v. Casey, 505 U.S. 833 (1992). 

The undue-burden standard is less protective of abortion procedures 

than strict scrutiny. See id. at 876–78. To apply the test, courts evaluate 

whether an abortion restriction furthers a valid state interest. Hellerstedt, 136 

S. Ct. at 2310. In so determining, courts may conduct their own inquiry based 

on the evidence presented. Id. Courts then analyze whether the law confers 

benefits that outweigh the burdens imposed. Id. at 2309. 

Oklahoma has a valid interest in slowing COVID-19’s spread to the most 

vulnerable members of society and to ensure adequate medical care for those 

who contract the virus and the healthcare personnel who care for them by 

conserving personal protection equipment. The Governor’s Order furthers 

those interests by suspending all non-essential services, including elective 

medical procedures of all kinds. The Order does not single out abortion; neither 

does it grant abortion a special exemption. In short, it is neutral among elective 

medical procedures. And with good reason. Preventing a single transmission 
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of the virus by postponing an elective abortion may save many lives.8 And 

healthcare workers treating patients with COVID-19 can put PPE to the best 

use at this critical juncture. Yet abortion clinics claim that they, among all 

services in Oklahoma, should get a free pass when all other citizens are making 

sacrifices for the good of the whole.  

B. Oklahoma’s interest in fighting the pandemic satisfies the 
undue burden standard. 

 
Limiting face-to-face contact with others is the best way to reduce the 

spread of coronavirus disease. The CDC recommends avoiding gathering in 

groups and staying at least 6 feet from other people.9 Additionally, the viral 

pandemic that the United States and Oklahoma are experiencing has led to a 

shortage of vital medical equipment routinely used in elective procedures. 

According to the CDC, of particular concern is the shortage of PPE used by 

“healthcare personnel to protect themselves, patients, and others when 

 
8 COVID-19 spreads exponentially. So just one infected person in a 
population can spread the disease to 1024 others in 30 days. Ethan Siegel, 
Why ‘Exponential Growth’ is so Scary for the COVID-19 Coronavirus, Forbes 
Magazine (March 17, 2020). 
https://www.forbes.com/sites/startswithabang/2020/03/17/why-exponential-
growth-is-so-scary-for-the-covid-19-coronavirus/#2d581ceb4e9b (last accessed 
Apr. 6, 2020). 
9 Centers for Disease Control and Prevention, Coronavirus Disease 2019 
(COVID-19), Social Distancing, Quarantine, and Isolation,  
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-
distancing.html (last accessed Apr. 6, 2020). 
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providing care” to infectious patients.10 This shortage is “posing a tremendous 

challenge to the US healthcare system because of the COVID-19 pandemic.”11 

A vital key to combating this shortage is for “local and state health 

departments, and local and state partners to work together to develop 

strategies that identify and extend PPE supplies.”12 One of the strategies 

specifically recommended by the CDC is to “cancel elective and non-urgent 

procedures/appointments.”13 

Governor Stitt’s Executive Order temporarily suspending all elective 

medical procedures to maintain social distancing and preserve medical 

equipment like PPE implements these CDC recommendations. The Order’s 

purpose is to save the lives of Oklahomans experiencing medical emergencies 

and those requiring necessary procedures by limiting the spread of the virus 

and preserving medical equipment necessary to treat it. 

When evaluating the constitutionality of laws inhibiting abortion, the 

Supreme Court considers their purpose. Casey, 505 U.S. at 877. One 

legitimate—even compelling—purpose is to protect the health of Oklahoma 

 
10 Centers for Disease Control and Prevention, Coronavirus Disease 2019 
(COVID-19), Strategies to Optimize the Supply of PPE and Equipment, 
https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strategy/index.html (last 
accessed Apr. 6, 2020). 
11 Id. 
12 Id. (cleaned up). 
13 Id. 
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citizens. Id. at 878. The compelling interest of protecting public health justifies 

the resulting loss of abortion access. 

 Moreover, the Governor’s Executive Order benefits Plaintiffs and their 

patients. The “State has a legitimate interest in seeing to it that abortion, like 

any other medical procedure, is performed under circumstances that ensure 

maximum safety for the patient.” Roe v. Wade, 410 U.S. 113, 150 (1973). 

During this public health crisis, “maximum safety” for patients—and medical 

staff—is to minimize contact with others, especially in view of the need for 

social distancing and the PPE shortage. Plaintiffs’ continued performance of 

elective abortions creates unnecessary close contact and encourages traveling, 

which will also spread the virus. See Amicus Br. of 16 States at 11 (ECF No. 

59) (listing the testimony of Plaintiffs’ own witnesses that proves travel by 

abortion doctors and their patients, as well as the doctors’ high-volume 

abortion practice, contribute to the spread of the virus). This is all on top of 

abortion patients’ need for scarce hospital services because of the well-

recognized risk of serious complications that accompanies both surgical and 

medication abortion. See Defs.’ Resp. in Opp’n to Pls.’ Mot. for T.R.O. Br. at 11-

12 (ECF No. 54) (cataloguing the risks of both procedures). 

 The purpose of the Governor’s Executive Order is to protect public health 

in a time of national crisis, not to restrict abortion. It applies to all elective 

medical procedures. The Order meets the undue burden standard and 
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Plaintiffs have not proved they are entitled to a special exemption from the 

Order. 

C. Virtually all states regulate abortion in some way. 

Almost all states restrict abortion, and many of these restrictions 

regulate abortions before viability. Currently, twenty-seven states require a 

waiting period between an initial consultation and the abortion procedure. 

Twenty-one states have laws prohibiting partial-birth abortions (a particular 

abortion procedure), all but three of which apply to pre-viability abortions. 

Thirty-seven states “require some type of parental involvement in a minor’s 

decision to have an abortion.”14 Twenty-six states “regulate the provision of 

ultrasound by abortion providers,” and fourteen of these states require an 

ultrasound for each woman seeking an abortion.15  

Oklahoma has various limitations on abortion that legally apply to 

abortions performed before viability.16 For example, abortions in Oklahoma are 

prohibited after 20 weeks postfertilization, “unless, in reasonable medical 

 
14 Guttmacher Institute, An Overview of Abortion Laws as of April 1, 2020, 
https://www.guttmacher.org/state-policy/explore/overview-abortion-
lawshttps://www.guttmacher.org/state-policy/explore/overview-abortion-laws 
(last accessed Apr. 6, 2020). 
15 Guttmacher Institute, Requirements for Ultrasound as of April 1, 2020, 
https://www.guttmacher.org/state-policy/explore/requirements-ultrasound 
(last accessed Apr. 6, 2020). 
16 See Guttmacher Institute, State Facts About Abortion: Oklahoma, 
https://www.guttmacher.org/fact-sheet/state-facts-about-abortion-oklahoma 
(last accessed Apr. 6, 2020). 
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judgment, she has a condition which so complicates her medical condition as 

to necessitate the abortion of her pregnancy to avert her death or to avert 

serious risk of substantial and irreversible physical impairment of a major 

bodily function, not including psychological or emotional conditions.” O.S. § 63-

1-745.5. In many cases, this restriction will mean that a woman who desires to 

terminate her preborn child will be unable to do so, preserving that child’s life. 

Even so, it is not an unconstitutional deprivation of the mother’s rights, 

because the state’s policy is furthering a valid state interest. 

Plaintiffs’ insinuation that abortion is an unassailable right and cannot 

be restricted, even during a national crisis, is unfounded 

III. The abortion industry wants special treatment while churches 
and others with fundamental constitutional rights are 
voluntarily cooperating with civil authorities to fight the 
pandemic. 

Amici represent thousands of churches across Oklahoma who have 

voluntarily cooperated with the orders of civil authorities in order to fight the 

current pandemic.17 Limiting church services is particularly difficult for those 

churches that require weekly church attendance and observance of religious 

 
17 See e.g., Fourth Amended Executive Order 2020-07, Mar. 24, 2020, 
https://www.sos.ok.gov/documents/executive/1919.pdf.  
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ceremonies. For example Catholics believe “[t]he Sunday celebration of the 

Lord’s Day and his Eucharist is at the heart of the Church’s life.”18 

This is no small incursion on religious liberty as churches across the 

world have been following the requirement to worship together for almost 

2,000 years. Worse, it will last through Good Friday and Easter—the holiest 

days of the year for amici and the parishioners they represent. As such, the 

burden on religious practice during the next week, statewide, nationwide, and 

worldwide, is nearly unfathomable. Yet it is being borne. 

Prohibiting gatherings of more than ten also impedes the right to 

assemble for political and other purposes. Court closures have postponed 

criminal jury trials and caused the loss of Sixth Amendment rights. Ohio 

restricted the right to vote by postponing a primary election due to COVID-19 

health concerns.19 And New York is restricting Second Amendment rights by 

forcing stores selling firearms to close.20 

 
18 Catechism of the Catholic Church at 2177, 
https://www.vatican.va/archive/ccc_css/archive/catechism/p3s2c1a3.htm (last 
accessed Apr. 6, 2020) 
19 See State ex rel. Speweik v. Wood Cty. Bd. of Elections, No. 2020-0382, 2020 
WL 1270759 (Ohio Mar. 17, 2020); J. Edward Moreno, Ohio Supreme Court 
Denies Challenge to State Primary Delay (The Hill Mar. 17, 2020), 
https://thehill.com/homenews/state-watch/487983-ohio-supreme-court-denies-
challenge-to-state-primary-delay (last accessed Apr. 6, 2020). 
20 Hakim, Danny, Ailing N.R.A. Finds New Rallying Cry: Keep Gun Shops 
Open, The New York Times (Apr. 2, 2020), 
https://www.nytimes.com/2020/04/02/us/nra-guns-coronavirus.html (last 
accessed Apr. 6, 2020). 
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Individuals are even prohibited from visiting their loved ones in 

hospitals and nursing homes. And schools and universities have closed. In view 

of these sacrifices, Plaintiffs’ request for special treatment is surprising and 

shortsighted. Perhaps that is why no women seeking abortion agreed to serve 

as Plaintiffs in this lawsuit.  

CONCLUSION 

Plaintiffs lack the third-party standing necessary to sue and the 

Executive Order postponing all elective surgery—including abortion—meets 

the low threshold of the undue burden test. The Court should deny Plaintiffs’ 

request for a preliminary injunction. 

Respectfully submitted this 6th day of April 2020,  

s/ Kevin H. Theriot 
Steven Lewis, OK Bar No. 10833 
churchlawyer@aol.com  
Steven Lewis, PLLC 
3233 E. Memorial Rd.  
Suite 105 
Edmond, OK 73013 
(405) 478-9500 
(405) 478-5978 (fax 
Local Counsel 

Kevin Theriot, AZ Bar No. 30446 
ktheriot@ADFlegal.org  
Alliance Defending Freedom 
15100 N. 90th Street 
Scottsdale, AZ 85260 
(480) 444-0020 
(480) 444-0028 (fax) 

Attorneys for Amici Curiae 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 
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v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
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TO PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 

Pursuant to this Court’s Order, Doc. 80, attached are three declarations in further 

support of Defendants’ Response in Opposition to Plaintiffs’ Motion for a Preliminary 

Injunction, Doc. 54. 

Respectfully Submitted, 

 s/ Mithun Mansinghani 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER LLC, et al.,  

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al.,  

Defendants,  

 

DECLARATION OF DENNIS BLANKENSHIP, D.O. 

I, Dennis Blankenship, D.O., declare the following:  

1. I am an osteopathic physician (D.O.) licensed to practice in the State of Oklahoma. I 

graduated from Northeastern State University in Tahlequah, Oklahoma, with an 

undergraduate degree in biology, and from the Oklahoma State University College of 

Osteopathic Medicine (OSU-COM) with a doctorate of osteopathic medicine. I completed 

my residency training in emergency medicine, including a year as Chief Resident, at 

INTEGRIS Southwest Medical Center in Oklahoma City. 

2. I joined the faculty at OSU Center for Health Sciences in 2006 where I served as medical 

director for the emergency department.  I was promoted to serve as Chair of the 

Department of Emergency Medicine in 2016 until 2019, when I was named the Interim 

Senior Associate Dean of Academic Affairs at the OSU College of Osteopathic Medicine 

(OSU-COM). I served as the Chief of Staff of the OSU Medical Center, OSU-COM’s 

teaching hospital, and one of nation’s largest osteopathic teaching facilities. I am also a 

practicing emergency room physician at OSU Medical Center. 
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3. I have been recognized for a commitment to excellence in teaching and patient care. 

Specifically, I received the Faculty Distinguished Service Award in 2018 and was named the 

2011 Tulsa Business Journal’s Health Care Champion. 

4. I participate in daily COVID-19 briefings that involve Dr. Kayse Shrum, President of OSU 

Center for Health Sciences and the State’s Secretary of science and innovation.  My service 

in this role both as an educator and practicing physician is to help guide decision making in 

the clinical and non-clinical settings for our faculty and students.  I also serve on the COVID 

response team at OSU Medical Center.  Because of these roles, I have studied data here in 

Oklahoma and infection curves in other states and countries.  I review a large amount of 

information related to the COVID-19 outbreak on a daily basis.  

5. Unfortunately, because of the COVID-19 pandemic, the health care system in Tulsa and 

Oklahoma City could reach capacity in many facilities before April ends. Even by the third 

week in April, the state could be at a juncture where, if hospitals aren’t already overwhelmed, 

they are approaching that point. Over the next two to three weeks I think we will see a sharp 

increase in the number of COVID-19 cases requiring care.   

6. One of the most concerning demands, is that we have an inadequate supply of personal 

protective equipment (PPE).  PPE is vital in protecting the physicians, nurses and staff 

members who care for these patients on a daily basis.  Supplies of PPE will only last an 

average of 10 days at most facilities.  Data has shown that up to 25% patients who have 

COVID-19 are asymptomatic.  This increases the need for PPE when interacting with all 

patients.  As supplies dwindle health care workers will be at great risk for infection.    

7. Oklahoma’s anticipated drastic need for PPE is prompting medical providers to extend the 

lives of disposable N-95 masks, one of the most needed items of PPE in this pandemic, 

beyond just one patient. Some are using cleaning techniques with ozone or UV rays, with 
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some doctors also letting the protective equipment sit for five days between uses because of 

the lifespan of the virus on solid surfaces. Thankfully, many businesses are donating masks 

and some schools are using 3D printers to make other needed PPE such as visors and face 

shields.  

8. Another factor that will help us build PPE reserves is increased testing capacity and swifter 

turnaround times. There are companies creating tests that can be done in minutes, not hours 

or days. And, with fewer inpatients awaiting test results, we will use less hospital PPE to care 

for them. Hospitals are currently using a lot of PPE for patients while awaiting test results. 

So the turnaround time on testing as it becomes more available in these coming weeks is 

going to be very crucial. 

9. Hospitals here in Oklahoma are adopting plans to care for coronavirus patients from hot 

zones elsewhere in the country and world as those areas grow desperate. Oklahoma hasn’t 

yet retrofitted other machines (BiPAP machines, anesthesia machines) to serve as ventilators, 

for example, but that last-ditch effort is a valid contingency. There are even methods of 

splitting ventilators where you can ventilate multiple patients with one ventilator. We are also 

seeing inventive ways of finding hospital bed space.  We anticipate using hallway beds, post 

anesthesia care units and other space that is not normally used for these type of patients. All 

of these efforts, though not ideal, are drastic measures that may help save lives. 

10. Personally, I have pushed for suspension of elective surgeries.  This measure is of huge 

importance as it will not only help preserve critical supplies of PPE, but it will also reduce 

the number of potential exposures to health care workers and patients.  Suspension of 

elective surgeries will also allow for health care workers to concentrate efforts on the surge 

of acutely ill patients that we anticipate.   The plan to suspend elective surgery should be 
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universal and include all elective procedures including elective abortion.  Exceptions to this 

rule could prove dangerous to our health care system. 

11. Currently all elective procedures are being postponed.  Procedures such as routine 

colonoscopies, elective orthopedic surgeries, diagnostic procedures, cosmetic surgeries and 

non-emergent general surgery cases are being delayed.  The impact of this delay could be 

that many of these cases become emergent in nature and have a poorer outcome later than if 

performed electively now. For example, an elective cholecystectomy due to gallstones with 

biliary colic could progress to acute cholecystitis and need an emergent procedure.  But this 

risk is necessary and will hopefully pay off and we will be able to resume normal activity as 

the pandemic subsides. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 6th day of April, 2020 in Tulsa, Oklahoma. 

 

 _____________________________  

 Dennis Blankenship, D.O. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER LLC, et al.,  

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al.,  

Defendants,  

 

DECLARATION OF KATHY ADAMS, R.N. 

I, Kathy Adams, R.N., declare the following:  

1. I am a registered nurse (R.N.), licensed to practice in the State of Oklahoma. I 

graduated from the University of Illinois at Chicago College of Nursing in 

1984.  

2. Although I initially worked in a cardiac unit in the late 80s, I grew interested in 

women’s health after moving to Oklahoma and having children of my own. 

Over the years, I have worked for the St. Francis Health System in Tulsa doing 

childbirth education and served as a lactation consultant. I have trained and 

registered as a sonographer to do sonography in Obstetrics and Gynecology. 

My current focus is on limited obstetrical ultrasounds for pregnant women.  

3. Since 2006, I have served as the Nurse Manager for the Mend Medical Clinic 

and Pregnancy Resource Center in Tulsa (“Mend”). At Mend, we provide a 

number of services for women, and also for parents more generally. This 
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includes free, confidential, and lab quality pregnancy testing; limited OB 

ultrasounds; parenting, adoption, and abortion education; support programs 

and education for childbirth and parenting; referrals for maternity homes, 

housing and shelters, adoption and support; post-abortion healing; counseling; 

etc.  

4. Because we try to show mothers how much we love them, person-to-person 

contact is critical to us. During the week, we have a lot of women in the 

community who come to us and rely on us for education and resources like 

diapers and clothes and other items that they need for their children.  The 

community impact is huge.      

5. For pregnancy testing, we perform Limited OB ultrasounds throughout the 

week, typically, and I perform them myself when I am there. Under normal 

circumstances, the personal protective equipment (“PPE”) I would wear for an 

ultrasound is just a glove on one hand, the hand that comes in contact with the 

woman. 

6. These are not normal times. In early to mid-March, because of the ongoing 

coronavirus crisis, we began increasing the strength of our sanitation protocols. 

Every day we made changes. Initially we started asking women about 

symptoms when they came inside. We began sanitizing all surfaces after each 

client using more gloves and sanitizing agents than we ever have in the past.  

Then we began locking our door and asking screening questions and checking 
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temperatures and symptoms in the lobby before we let them in.  But as we 

heard and read about how the virus spreads through many people without 

symptoms, and as we heard about more Oklahoma cases, we were getting more 

and more uneasy about exposing ourselves. Even more intensely, we grew 

concerned about exposing pregnant women and their babies to the virus—the 

very people we are supposed to be helping. This would be the opposite of what 

we are trying to accomplish. 

7. During this time, we had no masks to use and this heightened our concerns.  

We had tried weeks earlier to acquire masks, and they weren’t available. Finally, 

on March 26, one of volunteers brought hand-made masks for us to use.  

8. That same day, our Board of Directors made the decision to close our doors in 

accordance with the recommendations made by the governor, in order to 

protect our staff and even more so our clients from the increasing risk of 

coronavirus, especially from asymptomatic patients.  This was a tough call.  

Much of our staff wanted to stay open. Because the Tulsa abortion clinic had 

closed around March 23, we were getting more calls and visitors than normal, 

and this was an opportunity to help women in a desperate situation. But at the 

same time, we realized that the numbers of infected were increasing. Closing 

would be the responsible thing to do. And though no specific order from 

Governor Stitt required us to close, we also felt that doing so was in line with 

his instructions to reduce services that might cause the spread of the virus.  We 
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decided to follow these guidelines and not put our staff or potential clients in 

danger. 

9. Although our doors are closed, we are still operating telephonically as much as 

we can. All of the calls to the center are being transferred to our cell phones, 

and we have different staff members assigned to different days and different 

times of day. We are doing nurse consultations over the phone, when possible, 

and then sending women information, and answering questions. In general, 

because of the risks of the virus spreading, we have been telling women not to 

seek prenatal services unless they have an actual medical problem or 

emergency. We are also occasionally referring women to a licensed physician, if 

need be, although that doctor is also trying to limit in-person visits and 

encourage telemedicine.   

10. Our overarching purpose is to give physical, emotional, and spiritual support 

and accurate medical information to women who are in a crisis situation, pre- 

or post-pregnancy. Doing this over the phone is so much more difficult. One 

of the number one things we want to convey is that we have a great love for 

them and that God has a great love for them, and that we’re not just interested 

in saving a baby, but that we’re interested in how this is impacting them as a 

woman. It is harder to convey that over the phone.  
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11. To the best of my knowledge, most of the pregnancy centers in Oklahoma like 

ours have closed, voluntarily, despite our strong desires to stay open. It's 

distressing for us and for our clients, but it is necessary, for now. 

12. If we had remained open, we would have needed to increase our use of PPE. 

For ultrasounds, for example, I would have required at least a mask and two 

gloves, rather than just one or no gloves, as well as the increased use of gloves 

and sanitizer for cleaning between every client. 

13. I do agree with Governor Stitt's order postponing elective surgeries, and I do 

not believe any clinics should get an exemption from it. We closed our doors, 

despite not even being required to, because of the increased risk from close 

contact between our staff and pregnant clients. That risk grows even greater for 

a business that performs invasive surgery, and elective surgeries require the use 

of much more PPE, as well, PPE that is needed urgently elsewhere. Elective 

surgery also comes with potential complications, which require additional 

doctor and hospital visits putting patients and doctors and nurses at increased 

potential exposure to the coronavirus. 

I state under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. Executed this 6'h day of April, 2020 in Tulsa, Oklahoma. 

ra;�;e,J 
Kathy Adams, R.N. 

5 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, et al., 
 

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al., 
 

Defendants,  

 

DECLARATION OF DONNA HARRISON, M.D. 

I, Donna Harrison, M.D., declare the following:  

1. On January 3, 2020, I signed an affidavit on behalf of the State of Oklahoma in South Wind 

Women’s Center LLC v. Hunter, No. CV-2019-2506 (Okla. Cnty.), discussing the risks of 

medication abortion and need for thorough personal examinations by physicians prior to 

medication abortion, among other topics.  

2. Last week, on March 30, I verbally gave my permission to Oklahoma to use that affidavit in 

the current litigation, South Wind Women’s Center LLC v. Stitt, No. 20-cv-277-G (W.D. Okla.).  

3. I continue to desire that this affidavit be considered as evidence in this case, as I continue to 

adhere to the opinions expressed therein and believe they are relevant to this case.      

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge, 

and that the material contained in the January 3 affidavit is true and correct to the best of my 

knowledge. Executed this 6th day of April, 2020 in Eau Claire, Michigan.  

 Donna J. Harrison, M.D. * 

 Donna Harrison, M.D. 
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* Pursuant to ECF Policies and Procedures Manual, § II.C.3.a.i, I certify the signed original of this 

document is being sent to counsel for Defendants. It will be maintained and available for inspection 

at any time by the Court or a party to this action once received. 

 

 Respectfully Submitted, 

 s/  Mithun Mansinghani 

 MITHUN MANSINGHANI, OBA 32453 
Solicitor General 

OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Phone:  (405) 522-4392 
mithun.mansinghani@oag.ok.gov 
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UNITED STATES DISTRICT COURT FOR THE  
WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER ) 
LLC, d/b/a TRUST WOMEN ) 
OKLAHOMA CITY, on behalf of itself, ) 
its physicians and staff, and its patients, ) 
et al., ) 
 ) 
 Plaintiffs,     ) 
 ) 
v. ) Case No. CIV-20-277-G 
 ) 
J. KEVIN STITT in his official capacity ) 
as Governor of Oklahoma et al.,   )       
       ) 
 Defendants.     ) 
 

ORDER 

Now before the Court is Plaintiffs’ Motion for Preliminary Injunction (Doc. No. 

16), as well as filed and forthcoming responses and replies.1  The Court ORDERS as 

follows: 

• Each party shall file proposed findings of fact and conclusions of law no 
later than Tuesday, April 14, 2020. 
 

• Each party may respond to the other party’s proposed findings of fact and 
conclusions of law no later than Thursday, April 16, 2020. 

 
 
 
 

 
1 At the April 3, 2020 telephonic hearing on Plaintiffs’ request for a temporary restraining 
order, the Court discussed with counsel the procedures to be employed in determining the 
Motion for Preliminary Injunction.  The parties agreed that the Court may consider the 
Motion based on the evidence and argument submitted with the briefing of that Motion and 
need not conduct any additional evidentiary hearing.  Specifically, the parties agreed that 
the Court may accept the submitted affidavit testimony and documentary exhibits as 
evidence and waived the right to call or cross-examine any affiant (or other witness) at a 
hearing. 
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IT IS SO ORDERED this 10th day of April, 2020. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER LLC, d/b/a 
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, 
et al.,  
 

Plaintiffs, 
 

v. 
 
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma, et al., 

 
Defendants. 
 

Case No. CIV-20-277-G 
 
 

 
REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY 

INJUNCTION  
 

In its April 6, 2020 Temporary Restraining Order, this Court correctly held that 

while the State has broad power to secure public health, the State may not exercise that 

power in an “unreasonable,” “arbitrary,” or “oppressive” way or unduly burden patients’ 

fundamental right to abortion.  TRO 2, 3, 10, ECF No. 70.  The Court’s legal framework 

was sound, and the evidentiary record fully supports the Court’s conclusion that Oklahoma 

cannot constitutionally enforce the Executive Order against patients who will be unable to 

access legal abortion once the Order expires and patients seeking medication abortion.  On 

a more complete record, Plaintiffs respectfully request that the Court enter a preliminary 

injunction extending the relief granted by the TRO and enjoin enforcement of the Executive 

Order against patients seeking procedural abortions as well. 
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A. Plaintiffs Are Substantially Likely to Succeed on Their Constitutional 
Claim.  

 
1. Procedural Abortion.   

As this Court correctly recognized, the Executive Order is unconstitutional as to 

patients who would be denied access to abortion before the Order’s expiration.  For these 

patients, the Executive Order is effectively an outright ban on abortion, which goes 

“beyond the reach of even the considerable powers allotted to a state in a public health 

emergency,” as it is a “plain, palpable invasion” of a fundamental right.  TRO 9–10 (citing 

Jacobson v. Massachusetts, 197 U.S. 11, 31 (1905)); see Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 846, 871 (1992) (reaffirming Roe’s “central principle” that “[b]efore 

viability, the State’s interests are not strong enough to support a prohibition of abortion”). 

The Executive Order is also unconstitutional as to patients who will be delayed in 

accessing procedural abortion, even if some of those patients are ultimately able to access 

abortion after the Order is lifted.  On the TRO record, the Court found that “a temporary 

delay of access to abortion services” was permissible.  TRO 8–9.  But the evidence now 

before the Court demonstrates that, without a preliminary injunction, these patients will 

suffer enormous burdens, without meaningfully advancing Defendants’ asserted interests 

in preventing depletion of PPE, viral spread, and the use of hospital resources.  Defs.’ Resp. 

Opp’n Pls’ Mot. TRO/Prelim Inj. (“Defs.’ Resp.”) 26–27.  The “disconnect between the 

means employed and the benefits achieved,” demonstrates that the Order is “improper 
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under both the Jacobson and Casey standards of review,” TRO 11, as to patients seeking 

all procedural abortion care.1 

Patients who are forced to delay procedural abortions obviously remain pregnant, 

and prolonged pregnancy exacts a substantial physical toll and exposes patients to 

numerous unnecessary health risks.  These burdens and health risks increase as pregnancy 

progresses, and they are heightened for patients with high-risk pregnancies or pre-existing 

conditions.  Rebuttal Decl. Mark Nichols, M.D. (“Nichols Decl.”) ¶¶ 23–24, attached as 

Ex. 1; Decl. Julie Burkhart (“Burkhart Decl.”) ¶ 18, ECF No. 16-6.  Moreover, the health 

risks associated with prolonged pregnancy are especially concerning now because, though 

much is unknown about COVID-19, pregnancy may put patients at increased risk of worse 

outcomes if they become infected with the virus.  Nichols Decl. ¶ 52. 

Forcing patients to delay their procedural abortions also increases the risks of 

complications, limits them to more complex and burdensome procedures, and exacts 

monetary costs.  While abortion is extremely safe, and certainly safer than childbirth, see 

Whole Woman’s Health, 136 S. Ct. at 2315, the risks associated with abortion “increase 

incrementally as pregnancy progresses.”  Nichols Decl. ¶ 25; see also Decl. Dr. Gillian 

 
1 This Court correctly recognized its duty to “guard against ‘unreasonable,’ ‘arbitrary,’ or 
‘oppressive’ exercises of the state’s emergency power that effect ‘a plain, palpable 
invasion of rights.’”  TRO 2 (citing Jacobson, 197 U.S. at 27, 31, 38).  In Jacobson, the 
Supreme Court held that a universal vaccination law, which was “nothing more” than 
“distressing, inconvenient, or objectionable to some,” withstood this scrutiny with respect 
to the plaintiff’s Fourteenth Amendment challenge.  197 U.S. at 28.  Here, the State’s 
delay of procedural abortions imposes myriad burdens, discussed infra, that far outweigh 
the purported public health benefits and thus infringes the fundamental right to access 
abortion.  See TRO 2–3 (citing Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 
2309–10 (2016)).  
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Schivone (“Schivone Decl.”) ¶ 28, ECF No. 16-4; Decl. Dr. Larry A. Burns (“Burns Decl.”) 

¶ 31, ECF No. 16-5.  Many delayed patients will no longer be candidates for aspiration 

procedures.  For example, a patient who might have had a five-to-ten-minute aspiration 

procedure at 13 weeks LMP will be forced, as early as 14 to 15 weeks LMP, to have a more 

complex D&E procedure, entailing additional cervical dilation (resulting in a longer 

appointment) and more sedation (increasing physical risk and requiring a longer in-clinic 

recovery period).  Nichols Decl. ¶¶ 26–28; Supplemental Decl. Julie Burkhart (“Burkhart 

Suppl. Decl.”) ¶¶15–16, attached as Ex. 2; Supplemental Decl. Brandon J. Hill, PhD (“Hill 

Suppl. Decl.”) ¶ 13, attached as Ex. 3.  Other delayed patients will no longer be candidates 

for a one-day D&E because, starting at approximately 18 weeks LMP, the procedure must 

be completed over two days.  Nichols Decl. ¶ 27; Burkhart Suppl. Decl. ¶ 17; Schivone 

Decl. ¶ 32.  Procedural abortions performed later in pregnancy also cost significantly more, 

which for abortion patients—many of whom are poor or low-income and must pay out of 

pocket—may put abortion entirely beyond their reach.  Burkhart Decl. ¶¶ 9, 21; Burkhart 

Suppl. Decl. ¶¶ 17–18; Hill Suppl. Decl. ¶ 12.   

All these burdens to patients are “undue” because forcing patients to delay 

procedural abortions for weeks (and likely longer), confers no meaningful benefit to the 

State’s asserted interests in enforcing the Executive Order.  PPE required for all procedural 

abortion is minimal, especially when it comes to aspiration abortion.  Schivone Decl. ¶ 35; 

Burns Decl. ¶¶ 23–24; Decl. Brandon J. Hill, PhD (“Hill Decl.”) ¶ 10, ECF No. 16-7; 

Burkhart Decl. ¶¶ 34–36, contra Defs.’ Resp. 10, 26.  Meanwhile, forcing patients to 

postpone procedural abortions will consume more PPE because, while still minimal 
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overall, a D&E requires more PPE than an aspiration abortion, and a two-day D&E requires 

more PPE than a one-day procedure.  Burkhart Suppl. Decl. ¶ 16; Nichols Decl. ¶ 32.  

Delaying procedural abortions also does nothing to minimize the risk of viral 

transmission because procedures performed later in pregnancy require more time in the 

clinic and potentially two clinic visits instead of one.  Burkhart Suppl. Decl. ¶¶ 15–17; Hill 

Suppl. Decl. ¶ 13.  Some patients also only find out that they need a procedural abortion 

after they are already at the clinic and testing reveals that they are beyond the point when 

medication abortion is an option.  Delay means those patients will be forced to leave and 

come back again for a second in-person appointment.  Hill Suppl. Decl. ¶ 14.  Nor does 

delaying procedural abortions alleviate burdens on hospitals.  Less than a fraction of one 

percent of patients who undergo procedural abortions experience serious complications 

requiring admission to a hospital.  Schivone Decl. ¶ 20 (“Abortion-related emergency room 

visits constitute just 0.01% of all emergency room visits in the United States.”); Nichols 

Decl. ¶ 54; contra Defs.’ Resp. 27 (incorrectly arguing that “[a]bortion increases the short-

term risk that a pregnant woman will need hospitalization”). 

Contrary to the State’s claims, people forced to remain pregnant cannot simply sit 

home until the pandemic is over or the curve has flattened.  Pregnant people have extensive 

healthcare needs that—even in the immediate short-term—will require as many in-person 

contacts with the healthcare system as a procedural abortion, if not more.  Indeed, even 

during the current pandemic, medical authorities in Oklahoma and elsewhere recommend 

that pregnant patients have at least one prenatal visit in the first trimester, at which an 

ultrasound and blood and lab tests are done, and a second visit in the second trimester with 
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even more extensive tests.  Nichols Decl. ¶¶ 45–49.  These prenatal visits—which are 

important to ensure a patient’s health, as well as that of the fetus—cannot be postponed or 

done via telemedicine, and they entail comparable, if not greater, amounts of PPE and in-

person contact than abortion care.  Id.; Decl. Dana Stone, M.D. (“Stone Decl.”) ¶ 28, 

attached as Ex. 4.  Also, there are a range of circumstances and conditions that require 

some pregnant people to seek emergency room and hospital care in the first and second 

trimesters, even if they do not opt for prenatal care.  Nichols Decl. ¶ 51; Stone Decl. ¶ 21.   

Rather than advance the State’s public health aims, forcing patients to delay their 

procedural abortions may instead undermine efforts to contain the pandemic because some 

patients will undertake risky out-of-state travel to avoid the added burdens and health risks 

and ensure they obtain an abortion.  In fact, since March 27, numerous patients have already 

done so.  Burkhart Suppl. Decl. ¶¶ 9–10; Hill Suppl. Decl. ¶ 7.  Patients who leave the state 

in search of abortion access must travel approximately 140 miles more one way.  Decl. 

Joshua Sharfstein, M.D. (“Sharfstein Decl.”) ¶ 11, attached as Ex. 5.  This travel exposes 

patients and others to greater risk of COVID-19 infection than getting care locally. 

Schivone Decl. ¶ 34; Sharfstein Decl. ¶ 11; Decl. Mary Travis Bassett, M.D., M.P.H. 

(“Bassett Decl.”) ¶¶ 7–8, attached as Ex. 6.  And some people who cannot travel out of 

state, desperate to end their pregnancies, may resort to unsafe abortion methods.  Nichols 

Decl. ¶ 29.  As public health experts have attested, “Oklahoma’s implementation of its 

executive order is profoundly misguided as a public health measure.”  Bassett Decl. ¶ 6; 

see also Sharfstein Decl. ¶¶ 9–10.   

Case 5:20-cv-00277-G   Document 84   Filed 04/10/20   Page 6 of 11
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 413 



 

7  

To distract from the absence of benefits from requiring all procedural abortions to 

be postponed, Defendants fall back on numerous unfounded claims about the safety of 

abortion.  See Defs.’ Resp. 10–12.  But Defendants’ purported “evidence” consists of 

declarations from discredited experts, including Dr. Donna Harrison, whose opinions other 

courts have found “[l]ack scientific support,” are “based on unsubstantiated concerns,” and 

are “generally at odds with solid medical evidence.”  MKB Mgmt. Corp. v Burdick, No. 09-

2011-CV-02205, 2013 WL 9885391, at *7 (D. N.D. July 15, 2013).2  Defendants also claim 

that Plaintiffs are “reckless” to remain open during the pandemic and are not using enough 

PPE to prevent viral transmission.  Defs.’ Resp. 26–27.  But the State’s concerns are belied 

by the numerous businesses and services (e.g., dry cleaners, sporting goods stores, pet 

grooming) that have been exempted from the Executive Order.3  And Plaintiffs’ protocols 

for mitigating viral transmission are in line with the guidelines and practices of other 

Oklahoma healthcare providers.  Stone Decl. ¶ 29; Burkhart Decl. ¶¶ 33–35; Burns Decl. 

¶ 23; Hill Suppl. Decl. ¶¶ 16–18. 

 

 
2 Prior testimony of Robert L. Marier was found to be “diminished by his bias” against safe 
and legal abortion, which he maintains “should be outlawed in the United States.”  June 
Med. Servs. LLC v. Kliebert, 250 F. Supp. 3d 27, 61 ¶ 201 (M.D. La. Apr. 26, 2017).  In 
fact, Dr. Marier has been found to have a “paucity of knowledge or experience concerning 
medical or surgical abortion,” has “never performed an abortion,” and “has not had any 
experience with obstetrics or gynecological surgeries since medical school.”  Id. at 61 ¶ 
200.  Michael Valley, another of Oklahoma’s declarants, also espouses strong anti-abortion 
views.  See Decl. Ezra U. Cukor, attached as Ex. 7-4 (prior testimony of Dr. Valley 
conceding that, in his view, abortion should not be allowed even “in the case of rape” or 
when a “woman’s health is at risk”); see also Decl. Diana O. Salgado, attached as Ex. 8-1, 
8-2 (prior testimony of Dr. Harrison that she has never provided a medication abortion). 
3 See Burkhart Suppl. Decl. Ex. 2-3.  
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2. Medication Abortion.   

As this Court correctly recognized, the Executive Order is also unconstitutional as 

to medication abortion.  Weighing the minimal amount of PPE used in medication abortion 

and the safety of the procedure against the purported benefits of the Executive Order, the 

Court properly concluded that the “disconnect between the means employed and the 

benefits achieved indicates that the prohibition on medication abortion is improper under 

both the Jacobson and Casey standards of review.”  TRO 10–11 (citing Jacobson, 197 U.S. 

at 31 (police power is improperly used when the state’s chosen “means” have “no real or 

substantial relation to the protection of the public health and the public safety”)). 

Defendants persist in making inaccurate claims that are contrary to the evidence and 

the Court’s factual findings at the TRO stage.  Defendants claim that medication abortion 

exposes women to significant risk of serious complications, Defs.’ Resp. 11–13, but 

leading medical authorities confirm these risks are exceedingly low, Nichols Decl. ¶¶ 67–

68; Schivone Decl. ¶ 20.  For this reason, another district court rightly held that “Dr. 

Harrison’s statements regarding the incidence of complications from medication abortions 

must be rejected.”  Planned Parenthood Ark. & E. Okla. v. Jegley, No. 4:15-CV-00784-

KGB, 2018 WL 3816925, at *42 (E.D. Ark. July 2, 2018).  Defendants claim that 

medication abortion requires more in-person contacts than procedural abortions because 

medication patients have follow-up appointments, but these appointments at Trust Women 

and Planned Parenthood can be done via telemedicine.  Burkhart Suppl. Decl. ¶ 8; Hill 

Suppl. Decl. ¶ 19.  Defendants also claim that medication abortion will deplete PPE, even 
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though very little PPE is used for medication abortions and patients forced to remain 

pregnant will require healthcare that consumes just as much PPE. 

****** 

Defendants would have the Court believe that the State is only seeking to hold 

abortion providers and patients to the same standards as everyone else.  This is wrong.  

Abortion services are the only healthcare that Oklahoma has categorically barred.  

Medication abortion is the only medication that Oklahoma has swept within the ambit of 

the Executive Order.4  And, as this Court recognized, abortion is the only medical care for 

which Defendants have eliminated all physician discretion to decide whether that care is a 

prohibited “elective surgery” or “minor medical procedure.”  TRO 4; see also Stone Decl. 

¶¶ 36–41 (noting that she has the discretion to decide which OB/GYN procedures to delay). 

Far from creating an “exemption” from generally applicable measures the State has 

undertaken, a preliminary injunction will protect patients seeking abortions from the 

discriminatory burdens that Oklahoma has imposed upon them alone. 

B.  The Remaining Factors Support a Preliminary Injunction. 
 
Plaintiffs have demonstrated irreparable harm absent entry of injunctive relief 

because their patients will be substantially delayed in or prevented from exercising their 

right to abortion access.  See TRO 11–12 (citing Free the Nipple-Fort Collins v. City of 

Fort Collins, 916 F.3d 792, 805 (10th Cir. 2019)); supra Part A.1.  Defendants respond by 

 
4 By its terms the Executive Order itself does not apply to medication abortion, which is 
neither a “surgery” nor a “medical procedure.”  Pls.’ Mot. TRO/Prelim. Inj. 5–6.  Still, 
the March 27 Statement extends the Order to all abortions, regardless of method, even 
though no other treatment involving medication is singled out as being prohibited.  
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claiming that Plaintiffs “likely have not identified any patients who are unable to access 

abortion,” Defs.’ Resp. 31, but undisputed evidence clearly shows otherwise.  Burkhart 

Suppl. Decl. ¶ 4 (attesting that after the Executive Order was applied to abortion, Trust 

Women “had to turn away at least 10 patients who would have been pushed beyond the 

legal limit for abortions in Oklahoma (i.e., 22 weeks LMP) if they could not obtain an 

abortion on or before April 30”).  And even for all other patients seeking time-sensitive 

abortion care, this “disruption or denial of [] patients’ health care cannot be undone after a 

trial on the merits.”  Planned Parenthood of Kan. & Mid-Mo. v. Andersen, 882 F.3d 1205, 

1236 (10th Cir. 2018)).  Likewise, the balance of harms and public interest weigh in favor 

of injunctive relief: the burdens on abortion access outweigh the minimal benefits of the 

Executive Order as to both medication abortion and procedural abortion, for all patients. 

See supra Part A; TRO 12–13.  Indeed, banning abortion services—which are extremely 

safe, performed in an outpatient setting, and use limited PPE—cannot be justified by the 

State’s purported goals when just days ago an Oklahoma official announced that Oklahoma 

has “plenty of personal protective equipment” and more on its way.5  

Respectfully submitted this 10th day of April, 2020. 
 

/s/ J. Blake Patton 
J. Blake Patton 
WALDING & PATTON PLLC 
518 Colcord Drive, Suite 100 
Oklahoma City, OK 73102 
(405) 605-4440 
bpatton@waldingpatton.com 
Attorney for Plaintiffs  

 
5 See Decl. Ezra U. Cukor Ex. 7-2. 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as Governor 
of Oklahoma, et al.,  

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)    

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 

REBUTTAL DECLARATION OF MARK NICHOLS, M.D.  

I, Mark Nichols, M.D., declare as follows:  

Background 

1. I am a board-certified obstetrician-gynecologist (“OB/GYN”) licensed to practice 

medicine in the State of Oregon. For more than three decades, I have provided the full range of 

gynecological and obstetric care, including contraception, prenatal, labor and delivery, and 

postpartum care, as well as abortion care, to thousands of patients. During that time, I have 

delivered at least 3,000 babies. In many cases, I have provided abortion and obstetrics care to the 

same woman at different points in her life. 

2. I earned my medical degree from the University of California, Davis in 1979, and 

completed my residency in the Department of Obstetrics and Gynecology at Oregon Health 

Sciences University (“OHSU”) in 1983. I have been certified by the American Board of Obstetrics 

and Gynecology since 1985 and have been a Fellow of the American College of Obstetrics and 

Gynecology (“ACOG”) since 1986. 

3. I am currently a Professor of Obstetrics and Gynecology at OHSU and the Director 

Emeritus of OHSU’s Family Planning Fellowship. I previously served as the Assistant Director of 
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OHSU’s OB/GYN Residency Training Program, and I have trained over 200 Obstetrics and 

Gynecology medical residents and fellows over the course of my career. In addition to my 

academic and administrative roles at OHSU, I served as the Medical Director and Co-Medical 

Director of Planned Parenthood Columbia Willamette affiliate from 1994 to 2013 and was a 

member of Planned Parenthood Federation of America’s (“PPFA”) National Medical Committee 

from 1996 to 2002. PPFA’s National Medical Committee develops clinical policy and protocols 

for more than 500 health centers run by Planned Parenthood affiliates around the country. I 

currently serve on the PPFA National Board of Directors.  

4. On numerous occasions since 2010, I have provided medical, consulting, and 

teaching services abroad through Médecins Sans Frontières (Doctors Without Borders) and other 

organizations in Ethiopia, Ghana, Laos, Nigeria, South Sudan, Tanzania, Vietnam, and Zambia. In 

2013, I semi-retired by reducing my time at OHSU by 50 percent, which allows more time to focus 

on my international work. I continue to see approximately 80 obstetrics patients per month at 

OHSU, where I also continue to provide abortion care and train OHSU fellows and residents to 

provide abortion care. Since 2013, I have provided abortions at Planned Parenthood Columbia 

Willamette on an as-needed basis. 

5. I have authored and co-authored dozens of peer-reviewed research articles and 

chapters in medical textbooks on a variety of women’s health issues, including contraception, 

menstruation, cancers, pregnancy, delivery, and abortion. In addition, I have lectured nearly 200 

times at local, national, and international professional conferences and universities. 

6. I am a member of numerous professional societies and committees, including the 

Association of Reproductive Health Professionals, ACOG, and the National Abortion Federation, 

and serve in several appointed or elected positions within those groups. I am a founding member 
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of the Society of Family Planning (“SFP”), an academic society devoted to promoting high-quality, 

evidence-based research in the area of reproductive health and family planning, and I served as 

President of the SFP Board of Directors from 2009–2011. I am also a journal reviewer for the 

American Journal of Obstetrics and Gynecology, Obstetrics and Gynecology, Journal of American 

Women’s Association, British Journal of Obstetrics and Gynecology, New England Journal of 

Medicine, and the International Journal of Obstetrics and Gynecology.   

7. A copy of my curriculum vitae setting forth my experience, education, and  

credentials in greater detail is attached as Exhibit 1-1.  

8. I understand that Oklahoma has an Executive Order that mandates the 

postponement of “elective surgeries” and “minor medical procedures,” and that, as of March 27, 

Oklahoma has extended that Executive Order to apply to all abortion services in Oklahoma. As a 

result, I understand that the state’s position is that the Executive Order requires all abortions be 

postponed in Oklahoma at least through April 30. I also understand that on April 6, the Court 

ordered that the prohibition on medication abortion cannot be enforced, and that the prohibition 

on abortion procedures cannot be enforced as to pregnant people who will lose their right to 

lawfully obtain an abortion in Oklahoma on or before April 30.   

9. I have reviewed the declarations of Drs. Valley, Harrison, Haney, Mareshie, and 

Sanders, and respond to their assertions in more detail below. I understand that Dr. Harrison’s 

declaration is identical to the submission she made in another case, to which Dr. Daniel Grossman 

submitted a thorough rebuttal. I have reviewed Dr. Grossman’s rebuttal declaration, which is 

attached as Exhibit 1-2. 

10. I have also reviewed the opinions of the American College of Obstetricians and 

Gynecologists (“ACOG”), the American Medical Association (“AMA”), and other nationwide 

medical organizations set forth in an amicus brief to the Fifth Circuit Court of Appeals in a case 
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involving Texas’s application of its COVID-19 order to abortion care in that state. The amicus 

brief is attached as Exhibit 1-3.  

11. Because of the emergency nature of these proceedings, I have focused my opinions 

on issues that I understand are pertinent to Plaintiffs’ pending motion for preliminary injunctive 

relief. I have numerous other disagreements with Oklahoma’s declarants, and I reserve the right to 

supplement my opinions in further stages of these proceedings.  

Overview of Opinions 

12. I disagree with Oklahoma’s claim that the mandatory postponement of abortion 

services does not harm patients in the state. Oklahoma’s position that all abortion services be 

postponed at least through April 30 denies pregnant people access to legal abortion care in 

Oklahoma. As a result, some pregnant people effectively will be banned from obtaining a wanted 

abortion. People who are delayed in accessing abortion care suffer a range of harms, including 

unnecessary health risks, more limited and burdensome medical options, physical and 

psychological harms related to prolonged pregnancy, and potentially heightened risks in the event 

of COVID-19 infection.  

13. I disagree with Oklahoma’s claim that the mandatory postponement of abortion 

services furthers the state’s public health objectives. Requiring that most abortion procedures be 

postponed at least through April 30 is not likely to conserve resources needed to address COVID-

19, including hospital resources, nor reduce the spread of COVID-19 by reducing in-person 

interactions with the health care system. Pregnant patients need medical care, whether that care is 

abortion care, prenatal care, or delivery. People who are forced to remain pregnant and do not 

access abortion care between now and April 30 will have a variety of health care needs, including 

prenatal care, that should not be postponed and cannot be provided through telemedicine. This 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 5 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 423 



5 
 

care, which will be required in the short-term, requires in-person visits with health care providers 

and medical resources to the same or greater extent than abortion care.  

14. Whether or not a pregnant person ultimately terminates their pregnancy, remaining 

pregnant means continuing to experience pregnancy symptoms and risk pregnancy complications. 

Pregnant people are likely to have unscheduled contacts with the health care system, including 

emergency room (ER) visits. In light of COVID-19, pregnant people are likely to make additional 

visits to the ER; while much is unknown about COVID-19, current recommendations indicate that 

pregnant people who are suspected of having COVID-19 be referred to the ER. This is in contrast 

to recommendations to non-pregnant people, who are advised to remain at home unless their 

symptoms are severe.  

15. If Oklahoma’s ban on abortion care extends beyond April 30, patients forced to 

remain pregnant will have additional health care needs, whether or not they ultimately terminate a 

pregnancy. For patients that seek prenatal care, longer-term prenatal services will require medical 

resources and in-person contacts that far exceed abortion care.   

16. I disagree with Oklahoma’s claim that nearly all abortion services are elective and 

capable of being postponed. Abortion care is time-sensitive and essential health care, with a well-

documented safety record and low complication rate, that should not be delayed during COVID-

19. In the rare event of a complication, most can be managed in an outpatient—non-hospital—

setting. 

17. I disagree with Oklahoma’s claim that the risks of abortion care are understated or 

unknown. Abortion care is safe, and its exceptionally low rate of complications is well-

documented and validated by leading medical authorities.1   

 
1 Nat’l Acads. Sci., Eng., and Med., The Safety and Quality of Abortion Care in the United States, at 10, 77-78 
(2018) [hereinafter Nat’l Acads.], attached as Exhibit 1-4.  
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Applying the Executive Order to Require Postponing Most Abortion Procedures Will Harm 
Patients in the Short-Term  

18. Contrary to the assertions by the state’s declarants that abortion is “elective,”2 

abortion is a time-sensitive, essential health service that should not be delayed during the COVID-

19 crisis. In fact, ACOG and other leading medical organizations recently stressed in a joint 

statement, “Abortion Access During the COVID-19 Outbreak,” abortion “is an essential 

component of comprehensive health care” and “a time-sensitive service for which a delay of 

several weeks, or in some cases days, may increase the risks [to patients] or potentially make it 

completely inaccessible.”3 

19. Pregnancy has a duration of approximately 40 weeks, as measured from the first 

day of a woman’s last menstrual period (“LMP”). Consequently, the term I will use in reference 

to the gestational age of the pregnancy is XX weeks LMP. I understand that in Oklahoma abortion 

is almost entirely banned about halfway through pregnancy, after 22 weeks LMP.     

20. I understand that, as a result of the Court’s temporary restraining order, patients 

seeking medication abortion and patients who would be pushed beyond Oklahoma’s legal limit 

are not currently required to postpone their abortion care, but other patients—patients seeking 

abortion procedures who in theory could obtain a legal abortion upon expiration of the Executive 

Order—are still subject to the mandatory postponement requirement. Even with the Court’s current 

order in place, pregnant patients will be harmed.  

 
2 See, e.g., Decl. Michael T. Valley, M.D. (“Valley Decl.”) ¶ 12, ECF No. 54-4. 
3 ACOG, Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar. 18, 2020), 
https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortion-access-during-the-covid-19-
outbreak, attached as Exhibit 1-5; see also Brief for ACOG, AMA, et al., Amici Curiae in Opposition to Texas Petition 
for Writ of Mandamus, In re Paxton, No. 20-50264 (Apr. 2, 2020), mandamus granted, 2020 WL 1685929 (5th Cir. 
April 7, 2020), https://www.acog.org/-/media/project/acog/acogorg/files/advocacy/amicus-briefs/20200402-5th-cir-
20-50264-acog-ama-amicus.pdf?la=en&hash=D5BF60E9D4FD6693DE6CAEFECA25E184.  
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21. Medication abortion is approved by the FDA until 10 weeks (70 days) LMP. There 

is good evidence that medication abortion is safely provided beyond 10 weeks LMP, and some 

providers offer this option as an off-label use of the medication, a common practice of all health 

care providers.4 For some patients early in pregnancy, however, medication abortion may not be 

appropriate, including because they have an allergy to the medications used or a medical condition 

that makes a suction abortion procedure comparatively safer for them.5 

22. Additionally, under the Court’s temporary restraining order, abortion continues to 

be prohibited for patients who require an abortion procedure, but who will not be 22 weeks LMP 

as of April 30. This includes all patients who, as of April 9, are between 11 and 19 weeks LMP. 

These patients will be forced to continue their pregnancies during the Executive Order, and either: 

delay abortion by at least several weeks or travel to another state to access legal abortion care.    

23. Pregnancy carries risk, and delaying abortion forces a pregnant person to remain 

pregnant longer, experiencing the symptoms, risks, and potential complications of pregnancy. 

Even an uncomplicated pregnancy stresses a pregnant person’s body, affects every organ system, 

and increasingly compresses abdominal organs as pregnancy progresses. Beginning in early 

pregnancy, a pregnant person’s breathing can change as a result of hormonal changes and the 

uterus expanding—making many pregnant people feel short of breath. A pregnant person’s heart 

and the lungs work harder, to pump blood throughout the body and to remove carbon dioxide from 

her body and the fetus. Pregnancy also causes the body to produce more clotting factors, 

predisposing the pregnant person to blood clots and to venous thromboembolism—a condition in 

 
4 See Nat’l Abortion Fed., Clinical Policy Guidelines for Abortion Care, 16-17 (2020), 
https://5aa1b2xfmfh2e2mk03kk8rsx-wpengine.netdna-ssl.com/wp-content/uploads/2020-CPGs-Final-for-web.pdf.   
5 U.S. Food & Drug Admin., Mifeprex Label at 1 (approved Mar. 2016), 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf (medication abortion should not be 
provided to certain people, including those with an IUD in place, allergy to mifepristone or misoprostol, or conditions 
such as chronic adrenal failure, hemorrhagic disorders or concurrent anticoagulant therapy) [hereinafter Mifeprex 
Label], attached as Exhibit 1-6; see also Nat’l Acads. at 51. 
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which a blood clot forms in the veins of the leg, arm, or groin, or travels to the lungs and can be 

life-threatening throughout pregnancy.  

24. Delay is also problematic for people for whom pregnancy worsens underlying 

health conditions or who seek abortion care for a variety of health reasons. Pregnancy can 

exacerbate conditions including diabetes and hypertension. Gestational diabetes, gestational 

hypertension-related conditions, including preeclampsia, and hyperemesis gravidarum (which 

causes severe pregnancy-related nausea and vomiting) can arise simply because a person is 

pregnant.  For patients suffering these conditions, it can be especially cruel to prevent them from 

getting the medical treatment they need.  

25. Requiring a person to delay abortion care also targets a safe procedure and 

ultimately makes it less safe. Though abortion is extremely safe, the risks increase incrementally 

as pregnancy progresses, as does the invasiveness of the procedure and the potential need for 

sedation.6 

26. Depending on a physician’s training, beginning at approximately 15-16 weeks 

LMP, the physician will perform a dilation and evacuation (“D&E”), rather than a suction 

aspiration, procedure. While the complication rate is still low, because D&E uses additional 

instruments, is comparatively more complex than aspiration, and is generally performed at a later 

gestational age, the risk of complication is comparatively greater than for abortion procedures 

performed earlier.7 Additionally, because there is more blood flow to the uterus as pregnancy 

progresses, there can be more bleeding associated with an abortion procedure later in pregnancy.8 

 
6 Nat’l Acads. at 10-11.   
7 See, e.g., Nat’l Acads. at 65. 
8 See Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and Complications After Abortion, 125 
Obstet. & Gynecol. 175, 180 (2015), attached as Exhibit 1-7.  
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27. Delay can also mean the difference between a one-day or a two-day procedure. In 

the early part of the second trimester, through approximately 18 to 20 weeks LMP, many 

physicians perform cervical preparation and uterine evacuation on the same day. Later in the 

second trimester, depending on the method of cervical preparation, the physician may start the 

dilation process earlier—one day before the evacuation. On the first day, the patient visits the clinic 

and physician begins dilation that will continue overnight, and on the second day, the patient 

returns to the clinic for her procedure. 

28. An abortion procedure later in pregnancy is also more likely to involve sedation. If 

sedation is used, it is routine to require that another person accompany the patient to the clinic so 

that they can drive the patient home following the procedure. In light of COVID-19, this risks 

exposing an additional person to the virus. And, for patients who wish to conceal their pregnancy, 

the requirement that someone accompany them for abortion care can be particularly challenging.  

29. For other patients, being forced to continue with an unwanted pregnancy due to 

delays causes psychological harm. Patients may need to conceal the pregnancy from an abusive or 

controlling partner or others who would disapprove or shame them. Remaining pregnant against 

one’s will is also a unique form of psychological harm. Some pregnant people, faced with these 

realties, may even attempt to self-manage an abortion, creating the potential for great harm.9 

30. Finally, delay can be especially upsetting to patients terminating wanted 

pregnancies due to lethal or severe fetal anomalies, including, as discussed in more detail below, 

anomalies that can be detected by tests that are performed between 11 and 16 weeks LMP. These 

abnormalities can range from mild to incompatible with life and impact a pregnant person’s 

decision about whether to continue her pregnancy.  

 
9 See, e.g., Jenna Jerman et al., Barriers to Abortion Care and Their Consequences for Patients Traveling for Services: 
Qualitative Findings from Two States, 49(2) Persp. on Sexual & Reprod. Health 95, 101 (2017).  
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31. To put this in perspective, consider, for example, a patient who was 10.0 weeks 

LMP on March 27, the day the Executive Order effectively banned abortion care. Had she been 

able to access abortion care on March 27, she could have had a medication abortion or a 

straightforward suction aspiration abortion procedure. The Court’s April 6 temporary restraining 

order does not help her: by April 6, she was 11 weeks and 3 days LMP, and ineligible for 

medication abortion. When the Executive Order expires as scheduled on April 30, she will be 

approximately 15 weeks LMP. She will have been forced to remain pregnant an additional 5 

weeks, which imposes the harms I describe above. If she is able to access abortion at 15 weeks 

LMP, she will not be able to have a medication abortion, and her only option will be an invasive 

abortion procedure.   

32. If the Executive Order is extended an additional month, this same patient will be 

forced to continue her pregnancy until at least May 30, when she will be approximately 19 weeks 

LMP. Even if the Court’s current order is also extended, it will not help her. She will have been 

forced to remain pregnant for an additional 9 weeks, with the risks and harms of delay described 

above. If she is able to access abortion on May 30, she will have a D&E procedure, which will 

likely take place over two days, and carries the incrementally increased risk compared to an earlier 

abortion, as I discussed above. Of course, delaying a patient into this later abortion procedure does 

not serve the Executive Order’s interests—two visits will require more PPE by clinic staff and the 

patient, and additional in-person contact.  

33. Additionally, contrary to the state’s suggestions, requiring a pregnant person to 

postpone her abortion by 5 or 9 weeks does not mean she should go without health care during that 

time. Pregnancy carries risk, and, as discussed further below, pregnant people, including those 
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who are not certain whether and when they will be able to obtain abortion care require care to 

monitor their health during their pregnancy.   

Pregnant People Forced to Remain Pregnant Require Health Care in the Short-Term   

34. I understand that Oklahoma claims that applying the Executive Order to all abortion 

services will ease the strain on the health care system and reduce PPE use. This contention ignores 

that pregnant women who are denied or delayed in accessing abortion care will remain pregnant, 

and pregnant women require health care—including health care in the short-term. 

35. I have reviewed the declarations submitted by Drs. Valley, Haney, Mareshie, and 

Sanders, and Ms. Adams, which Oklahoma submits in support of this argument. Specifically, Dr. 

Valley states that for women who do not have high-risk pregnancies, some prenatal visits can be 

temporarily postponed or conducted via telehealth.10 Dr. Sanders likewise asserts that prenatal care 

as a general matter can be delayed or conducted via telehealth.11 Dr. Mareshie suggests without 

support that postponing abortion care will prevent the depletion of PPE.12 Drs. Valley and Sanders 

also state that the majority of PPE is not needed during pregnancy until the end of pregnancy, for 

childbirth—suggesting that postponing abortion care will preserve PPE and hospital resources in 

the short-term.13 And, Ms. Adams states that the center for which she works is “telling women not 

to seek prenatal services unless they have an actual medical problem or emergency.”14 

36. Based on my knowledge, experience, and familiarity with the relevant medical 

literature, I disagree with those assertions. As detailed below, while some prenatal visits may be 

safely postponed or conducted via telemedicine in light of the COVID-19 public health emergency, 

 
10 Valley Decl. ¶ 8, ECF No. 54-4. 
11 Decl. Rita Sanders, D.O. (“Sanders Decl.”) ¶ 6, ECF No. 54-8. 
12 Decl. Christy J. Mareshie, D.O. (“Mareshie Decl.”) ¶¶ 7–8, ECF No. 54-2; see also Decl. Jeremy Haney, M.D. 
(“Haney Decl.”) ¶ 7, ECF No. 54-3. Dr. Haney does not specifically mention abortion but discusses “elective” 
procedures and submitted a declaration in support of Oklahoma’s position.  
13 Valley Decl. ¶ 11, ECF No. 54-4; Sanders Decl. ¶ 6, ECF No. 54-8. 
14 Decl. Kathy Adams, R.N. (“Adams Decl.”) ¶ 9, ECF 75-2.   
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certain prenatal care, including care within the first 22 weeks of an uncomplicated pregnancy, 

should not be postponed and will require in-person visits to a clinician in the short-term.  

37. Pregnancy is not a static condition. Pregnant patients need medical care, whether 

that care is abortion care, prenatal care, or delivery. In fact, Oklahoma encourages pregnant people 

to obtain prenatal care and emphasizes the importance of prenatal care for the health of the 

pregnant person and the fetus.15 While this guidance may shift in light of COVID-19, accessing 

prenatal care remains important for the health of the pregnant person and the fetus.  

38. For uncomplicated first pregnancies, a patient typically visits their provider every 

4 weeks during the first and second trimesters (to 28-eight weeks), every 2 weeks until 36 weeks, 

and every week from 36 weeks to delivery.16 For a patient who begins prenatal care at 8 weeks, 

the patient will have approximately 14 visits with their prenatal care provider, including delivery, 

with approximately 4 to 6 of those occurring before 22 weeks LMP. 

39. At an initial prenatal care visit, which is recommended at approximately 8 to 10 

weeks, a patient will typically have a physical exam (including a pelvic exam and a pap smear, if 

indicated), blood tests, urine culture, STD screening, and an ultrasound to confirm the gestational 

age of the pregnancy. Throughout pregnancy, patients make additional in-person visits for physical 

 
15 See, e.g., Okla. Health Care Auth., Tips for Being Healthy While You are Pregnant, 
http://www.okhca.org/individuals.aspx?id=712&menu=48 (last visited April 9, 2020) (“See a doctor or clinic as soon 
as you think you are pregnant. Keep all prenatal appointments with your doctor or health care provider.”); Okla. Health 
Care Auth., What to Expect At Your Prenatal Care Visits, http://www.okhca.org/individuals.aspx?id=708&menu=48 
(last visited April 9, 2020) (explaining that the first prenatal care visit entails a physical exam, including “[b]lood 
pressure and temperature checks[; m]outh and teen exam[; b]reast exam[; p]elvic exam[; p]ap smear[; b]lood and urine 
tests,” and later prenatal visits include “[w]eight and blood pressure checks[; m]easuring the baby’s growth[; c]hecking 
the baby’s heart rate[; s]pecial tests you may need to find out about your health or the health of your baby [and 
p]hysical exams as needed”); Okla. Health Care Auth., Warning Signs During Pregnancy, 
http://www.okhca.org/individuals.aspx?id=714&menu=48 (last visited April 9, 2020) (“It is important to see your 
doctor often and regularly.” Directs pregnant people to call their doctor right away upon seeing certain signs, including 
vaginal bleeding, sharp stomach pain, pain while urinating, and less movement of the fetus after the fifth month of 
pregnancy).  
16 See, e.g., Off. on Women’s Health in the U.S. Dep’t of Health & Human Servs., Prenatal Care and Tests, 
https://www.womenshealth.gov/pregnancy/youre-pregnant-now-what/prenatal-care-and-tests (last updated Jan. 30, 
2019).  
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exams, including pelvic exams; genital cultures; ultrasounds; and blood draws to assess the 

condition of the pregnant patient. Prior to COVID-19, each required the use of, at least, one pair 

of disposable gloves for each clinician the patient sees.  

40. Between approximately 11-13 weeks, a patient is offered a more detailed 

ultrasound and a blood draw, to screen for fetal or genetic abnormalities. Based on the results of 

this ultrasound, a patient may be referred to a maternal-fetal medicine specialist or a medical 

geneticist for consultation about the significance of the findings and discussion of options for the 

woman.  

41. At approximately 18-22 weeks LMP, the patient routinely has another more 

extensive and lengthier ultrasound to evaluate the anatomy of the fetus in greater detail. This more 

detailed ultrasound scan is usually performed at a hospital or special ultrasound facility, rather than 

in a private clinician’s office. The scan usually reassures a pregnant person that their fetus has no 

detectable anomalies, but some fetuses will have abnormalities ranging from mild to incompatible 

with life. Based on the results of this scan, patients will consult with their prenatal providers and 

consultants about their options. Follow up ultrasound evaluations or other imaging techniques such 

as MRI may be used to evaluate the fetus and provide guidance about the severity and prognosis 

of the fetal condition. In the case of anomalies incompatible with life, termination of pregnancy is 

discussed with the patient. The risk to the pregnant person’s life and health is far greater from 

carrying the pregnancy to term, compared to terminating the pregnancy at that point. 

42. The location and growth of the placenta is also evaluated at 18-22 weeks LMP using 

ultrasound. The placenta may be found to invade a previous cesarean section scar, a condition 

called placenta accreta. In these cases also, termination of pregnancy is discussed with the pregnant 

woman as it is safer for her compared to carrying the pregnancy to term.  
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43. Genetic testing occurs at various times during the pregnancy. Cell-free DNA 

testing, which is done to screen for various genetic conditions, is conducted early in pregnancy. 

This test involves obtaining a blood sample from the woman, usually at about 11-12 weeks LMP. 

Additional genetic tests, which require blood draws, are done between 11 and 22 weeks LMP. For 

example, chorionic villus sampling (CVS), which analyzes a biopsy from the placenta for 

abnormalities, is provided between 10 and 13 weeks LMP. This is performed by inserting a plastic 

catheter through the cervix into the placenta under ultrasound guidance. Amniocentesis, which 

analyzes fetal cells in an amniotic fluid sample taken from the gestational sac, is conducted at 

approximately 16 weeks LMP and involves insertion of a needle into the uterus. Both of these 

procedures carry the risk of complications, including infection, miscarriage, and preterm labor. 

44. Some pregnant patients require more, or different, prenatal care, if there is a 

complication or the patient is high risk. Risk factors for high-risk pregnancies include prior 

complicated pregnancies, pre-existing maternal medical conditions such as advanced maternal age, 

hypertension, heart disease, diabetes, obesity, and pregnancy abnormalities such as multiple 

gestation, placental abnormalities, or threatened miscarriage.  

45. In light of the COVID-19 public health emergency, ACOG, the Society of Maternal 

Fetal Medicine, and other experts have issued guidance to assist providers in postponing or 

reducing the number of in-person visits where possible and to shift certain care to telehealth.17 We 

have adopted these guidelines at OHSU.  

 
17 See, e.g., ACOG, Examples of Alternate or Reduced Prenatal Care Schedules (Mar. 24, 2020), 
https://www.acog.org/clinical-information/physician-faqs/-/media/287cefdb936e4cda99a683d3cd56dca1.ashx 
[hereinafter ACOG, Alternate or Reduced Prenatal Care]; ACOG, COVID-19 FAQs for Obstetrician-Gynecologists, 
Obstetrics, https://www.acog.org/clinical-information/physician-faqs/covid-19-faqs-for-ob-gyns-obstetrics (last 
visited April 9, 2020); Rupsa C. Boelig et al., MFM Guidance for COVID-19, Am. J. Obstet. & Gynecol. (Mar. 19, 
2020), https://www.sciencedirect.com/science/article/pii/S2589933320300367?via%3Dihub.  
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46. Based on that guidance, pregnant patients are still advised to make at least two in-

person visits for prenatal care during the first 22 weeks of an uncomplicated pregnancy. These 

visits should not be postponed and cannot be provided by telemedicine. At a minimum, during 

COVID-19, it is recommended that patients have their initial obstetric labs between approximately 

11-13 weeks LMP, including blood tests, urine culture, STD screening, as well as a physical exam 

including a pelvic exam.18 Patients also have two important ultrasounds—an ultrasound between 

11-13 weeks LMP, for pregnancy dating and to screen for abnormalities, and an anatomy scan 

between 18-22 weeks LMP.19  

47. The ultrasound at 11-13 weeks LMP is critical in establishing the due date of 

pregnancy. The accuracy of establishing the gestational age, and thus the projected due date 

decreases significantly as the pregnancy progresses. All prenatal care guidelines are based on the 

gestational age of the patient. For example, knowing an accurate due date enables the prenatal 

provider to advise when induction of labor is indicated if the patient goes beyond their due date. 

Pregnancies that continue longer than the due date are at increased risk of stillbirth and intervening 

based on an accurate due date greatly reduces this risk. During this ultrasound, the clinician wears 

gloves. In light of COVID-19, the clinician also wears a mask consistent with Centers for Disease 

Control and Prevention (CDC) guidelines.  

48. The 18-22 week anatomy scan is also critical. As noted above, this scan can detect 

conditions that endanger the pregnant person’s health or life, and therefore have consequences for 

her future care. Two to three clinicians are involved in this visit, including a radiology technician, 

radiologist, and/or maternal-fetal medicine specialist. Each wears a pair of gloves, and, in light of 

COVID-19, additional PPE including a mask consistent with CDC recommendations.  

 
18 Boelig et al. at 5; ACOG, Alternate or Reduced Prenatal Care.  
19 Boelig et al. at 5; ACOG, Alternate or Reduced Prenatal Care. 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 16 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 434 



16 
 

49. In sum, for an uncomplicated pregnancy during COVID-19, pregnant patients will 

still make at least 2-3 in-person visits within the first 22 weeks of pregnancy. Each of these visits 

requires PPE and interaction with at least one clinician; although each interaction can risk 

spreading COVID-19, that must be balanced with the provision of essential care. 

50. Contrary to the state’s suggestion, pregnant people who want to end a pregnancy 

but are subject to the Executive Order’s mandatory postponement requirement should not be 

advised to stay out of the health care system.20 As discussed above, pregnancy carries risks and 

can exacerbate underlying medical conditions. Accordingly, leading medical authorities continue 

to advise that pregnant people access prenatal care, including in early pregnancy, as such care is 

important to assess a pregnant person’s health. For pregnant people subject to the Executive 

Order’s mandatory postponement requirement, my medical advice would be to visit a medical 

provider to assess health status and discuss options, as well as to have an ultrasound performed to 

establish gestational age.   

51. Pregnant people are also not immune from seeking or needing emergency room 

care during their pregnancy. In fact, medical literature reports that 20% of pregnant patients will 

visit an emergency room at least once during their pregnancy. Among those who visit an 

emergency room, between approximately 29% will have two or more visits.21 In my experience, 

much pregnancy-related emergency room care is in the first trimester of pregnancy, for people 

experiencing miscarriage. And, miscarriage is common: approximately 10% of pregnancies end in 

 
20 Adams Decl. ¶ 9, ECF 75-2. 
21 See, e.g., Shayna D. Cunningham et al., Association Between Maternal Comorbidities and Emergency Department 
Use Among a National Sample of Commercially Insured Pregnant Women, 24 Acad. Emergency Med. 940, 942 
(2017); see also Urania Magriples et al., Prenatal Health Care Beyond the Obstetrics Service: Utilization and 
Predictors of Unscheduled Care 198 Am. J. of Obstet. & Gynecol. 75.e1, 75.e5 (2008).  
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miscarriage in the first trimester22 and approximately 1-5% of pregnancies end in miscarriage 

between 13 to 19 weeks LMP.23  

52. Additionally, although much is unknown about COVID-19, pregnant people also 

may be at increased risk of having severe COVID-19 infections and must take precautions.24 

Accordingly, ACOG and the Society for Maternal Fetal Medicine issued guidance for assessing 

and managing pregnant patients with suspected or confirmed COVID-19.25 The assessment tool 

recommends referring a pregnant person to the ER if they present with a variety of symptoms, 

including difficulty breathing, dizziness, or inability to keep liquids down. Each of these symptoms 

may be routine pregnancy symptoms or symptoms of COVID-19. Regardless, given the 

uncertainty with concerning symptoms, experts recommend referring pregnant patients to the 

emergency room, which will increase strain on hospital resources. These recommended referrals 

to the ER apply to pregnant people with wanted pregnancies as well as those who are unable to 

obtain abortion care, who, if forced to remain pregnant continue to risk the complications of 

pregnancy and experience pregnancy symptoms.  

53. In contrast, the CDC recommends that the general public (i.e., people who are not 

pregnant) and experiencing COVID-19 symptoms stay at home and only visit the hospital if their 

symptoms are severe.26 To put this in perspective, for each woman denied a wanted abortion, and 

 
22 ACOG, ACOG Practice Bulletin: Early Pregnancy Loss, 132 Obstet. & Gynecol. e197, e197 (Nov. 2018), 
https://www.acog.org/clinical/clinical-guidance/practice-bulletin/articles/2018/11/early-pregnancy-loss. 
23 Thomas C. Michels et al., Second Trimester Pregnancy Loss, 76(9) Am. Fam. Physician 1341, 1341 (Nov. 2007), 
https://www.aafp.org/afp/2007/1101/p1341.html. 
24 See CDC, Pregnancy and Breastfeeding FAQs, Information about Coronavirus Disease 2019, 
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/pregnancy-breastfeeding.html (last visited Apr. 
3, 2020), attached as Exhibit 1-8.  
25 ACOG & Soc’y for Maternal Fetal Med., Outpatient Assessment and Management for Pregnant Women With 
Suspected or Confirmed Novel Coronavirus (COVID-19) (Mar. 2020), https://www.acog.org/-
/media/project/acog/acogorg/files/pdfs/clinical-guidance/practice-advisory/covid-19-
algorithm.pdf?la=en&hash=2D9E7F62C97F8231561616FFDCA3B1A6, attached as Exhibit 1-9.  
26 CDC, What to Do if You Are Sick, https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/steps-when-
sick.html (last visited Apr. 5, 2020).  
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therefore forced to continue her pregnancy, there may be one additional person who, when they 

have some sign of possible COVID-19 infection, will be sent to the ER rather than to isolate at 

home. 

54. Additionally, the rate at which people obtain emergency room care following an 

abortion is very low. Abortion-related ER visits make up only 0.01% of all ER visits,27 and only 

0.87% of abortions result in an emergency room visit at which the patient receives a diagnosis, 

treatment, or diagnosis and treatment for an abortion-related reason.28  

Pregnant People Will Require Health Care in the Longer-Term 

55. If the Executive Order is extended beyond April 30, a pregnant person who is 

denied a wanted abortion and forced to continue a pregnancy will continue to experience 

pregnancy symptoms, risk pregnancy complications, and have additional contacts with the health 

care system.  

56. Dr. Valley states that the “majority of PPE isn’t needed during pregnancy until the 

end of pregnancy, for childbirth,” and speculates that “for the patients involved here, that moment 

is several months away, which will, I hope be beyond the shortage caused by the pandemic.”29 

However, the duration of the public health emergency is unknown, and experts anticipate could 

last a year to 18 months.30 Pregnant people will continue to need health care during that time, and, 

if unable to access abortion care, will be forced to carry their pregnancies. Beyond 22 weeks LMP, 

pregnancy care includes additional tests and one or two ultrasounds to assess the health of the 

patient and the fetus.  

 
27  Ushma D. Upadhyay et al., Abortion-Related Emergency Room Visits in the United States: An Analysis of a National 
Emergency Department Sample, 16(1) BMC Med. 1, 1 (2018), attached as Exhibit 1-10.  
28 Upadhyay (2015) at 177.  
29 Valley Decl. ¶ 11, ECF No. 54-4. 
30 See, e.g., Peter Baker & Eileen Sullivan, U.S. Virus Plan Anticipates 18-Month Pandemic and Widespread 
Shortages, N.Y. Times (Mar. 17, 2020), https://www.nytimes.com/2020/03/17/us/politics/trump-coronavirus-
plan.html. 
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57. Labor and delivery require significant amounts of PPE, particularly given the 

number of medical staff involved in even uncomplicated deliveries, and hospital resources. For a 

vaginal delivery, the patient will be assisted by, at the very least, a physician or midwife, as well 

as one nurse for the delivering person, and one nurse for the newborn. Frequently, there will be 

additional personnel assisting throughout the delivery if the labor has become complicated. The 

primary clinicians must wear PPE, including gowns, gloves, shoe covers, and often surgical masks. 

After an uncomplicated vaginal delivery, the patient and the baby typically remain in the hospital 

for about 24-48 hours. 

58. Delivery by cesarean section (“C-section”), which occurs in about 30% of 

deliveries in the United States, requires substantially more staff and more PPE than vaginal 

delivery, as a C-section is a major abdominal surgery with an inpatient recovery period of two to 

four days. For a C-section, personnel involved will generally include an OB/GYN, an assistant, a 

scrub tech, a circulating nurse, an anesthesiologist, and very possibly a neonatal team. Each of 

these personnel generally wear PPE, including surgical masks and gloves, with some wearing 

gowns and shoe covers as well.  

59. For deliveries for patients with confirmed or suspected COVID-19 infection, all 

personnel would wear full PPE, including masks, gloves, gowns, shoe covers, and face shields.  

Abortion is Common, Safe, and Essential Health Care  

60. Drs. Valley and Harrison also offer opinions about the safety of abortion and 

abortion complications that are contrary to robust, mainstream medical literature. Dr. Sanders also 

notes without elaboration that she has seen abortion complications in her private practice and as 

an emergency physician, and that “[c]omplications might require hospital space.”31  

 
31 Sanders Decl. ¶ 8, ECF No. 54-8. 
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61. Contrary to these assertions, abortion is an extremely safe and straightforward 

medication regimen or procedure. Both carry a low risk of complications and a very low risk that 

hospitalization is necessary to treat a complication.32 As an initial matter, I understand that Dr. 

Harrison’s declaration is identical to the submission she made in another case, and to which Dr. 

Daniel Grossman responded in a thorough rebuttal. I have reviewed Dr. Grossman’s rebuttal 

declaration and agree with its key points, including that Dr. Harrison has misstated and 

exaggerated the risks of medication abortion. I focus below on the mischaracterizations or 

inaccuracies in Dr. Harrison’s declaration that are most relevant here.  

62. First, to the extent Dr. Harrison discusses complication rates, she states that true 

complication rates are unknown, when, in fact, the safety of abortion is well documented. Indeed, 

the safety of abortion has been repeatedly confirmed by multiple peer-reviewed studies in highly 

respected journals. A recent, robust analysis of the full range of abortion care in the United States 

performed by the National Academies of Sciences, Engineering, and Medicine (National 

Academies), a body of esteemed experts that was established by Congress to provide independent, 

objective expert analysis and advice to the nation to inform public policy and “focused on finding 

reliable, scientific information,” concluded that abortion continues to be one of safest, most 

common medical procedures performed in the nation.33 As the National Academies summarizes: 

“Today, the available scientific evidence on abortion’s health effects is quite robust,”34 and “the 

 
32 See Upadhyay et al. (2018); Elizabeth G. Raymond et al., Mortality of Induced Abortion, Other Outpatient Surgical 
Procedures and Common Activities in the United States, 90 Contraception 476, 477 (2014) (abortion is as safe or safer 
than many other commonly performed outpatient procedures); see also ACOG, Practice Bulletin No. 143: Medical 
Management of First-Trimester Abortion (Mar. 2014, reaff’d 2016), https://www.acog.org/-
/media/project/acog/acogorg/clinical/files/practice-bulletin/articles/2014/03/medical-management-of-first-trimester-
abortion.pdf; ACOG, Practice Bulletin No. 135:Second-Trimester Abortion (June 2013, reaff’d 2019); Kelly Cleland 
et al., Significant Adverse Events and Outcomes after Medical Abortion, 121 Obstet. & Gynecol. 166, 166 (2013); see 
also Nat’l Acads. at 74-75. 
33 Nat’l Acads. at 37 & 77-78; see also id. at 162-63. 
34 Id. at 17. 
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extensive body of research documenting the safety of abortion care in the United States reflects 

the outcomes of abortions provided by thousands of individual clinicians.”35  

63. Second, when Dr. Harrison and Dr. Valley discuss complications of abortion, they 

do so without acknowledging that those complications are exceedingly rare. As the National 

Academies summarizes: “The clinical evidence makes clear that legal abortions in the United 

States—whether by medication, aspiration, D&E, or induction—are safe and effective.”36 Serious 

complications are exceedingly rare; “in the vast majority of studies, they occur in fewer than 1 

percent of abortions.”37  According to one reliable study, as to first-trimester aspiration abortion 

procedures, the rate of serious complications (defined as requiring hospital admission, surgery, or 

blood transfusion) was 0.16%, and the rate of serious complications for second-trimester procedure 

or later procedures was 0.41%.38 The hospital-admission rate for all women was 0.02%.39  

64. Third, to the extent Drs. Harrison, Valley, and Sanders discuss complications, they 

discuss all or minor complications, which sweeps in incidents that may require further medical 

treatment but no visit to the hospital.40 In addition to being rare, almost all of the complications 

associated with medication abortion, or with abortion procedures especially prior to 22 weeks 

LMP, can be safely and appropriately managed in an outpatient, clinic setting—i.e., do not require 

hospitalization.41 For example, most cases of hemorrhage are managed in the clinic setting with 

uterotonics, medications that cause uterine contractions and reduce bleeding.42 Likewise, most 

 
35 Id. at 14. 
36 Id. at 10-11. 
37 Id. at 77-78.  
38 Upadhyay et al. (2015). 
39 Id. 
40 See, e.g., Valley Decl. ¶¶ 3–5, ECF No. 54-4; Harrison Decl. ¶¶ 10, 12, 17–18, 26–27, ECF No. 54-7; Sanders Decl. 
¶ 8, ECF No. 54-8.  
41 See Sarah C. M. Roberts et al., Association of Facility Type with Procedural-Related Morbidities and Adverse 
Events Among Patients Undergoing Induced Abortions, 319(24) JAMA 2497, 2503–04 (2018); Nat’l Acads. at 14.  
42 Jennifer Kearns & Jody Steinhauer, Management of Postabortion Hemorrhage, 87 Contraception 331, 333 (2013).  
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cases of cervical laceration are managed in the clinic setting either with cauterizing medications 

or by suturing the laceration.43 And cases of incomplete abortion are generally managed in the 

clinic through repeat aspiration and medications. 

65. Emergency room visits at which treatment is provided following an abortion are 

also rare. For example, the Upadhyay (2015) study about ER visits following abortion found only 

0.87% of all abortions resulted in an emergency department visit at which treatment was provided 

for an abortion-related condition.44 While Dr. Harrison criticizes this study, it is notable because 

of its large sample size, which helps in estimating rare events. It is also noteworthy because follow-

up at 6-weeks was likely to be essentially complete, particularly for complications that were 

diagnosed or treated outside the facility at which the abortion was provided.   

66. Complications such as hemorrhage, infection, and injury to other organs are also 

all far more likely to occur with a full-term pregnancy than with an abortion.45 This is not surprising 

considering pregnancies ending in abortion are substantially shorter than those ending in childbirth 

and thus entail less time for pregnancy-related problems to occur or progress.46 Certain dangerous 

pregnancy-related complications such as pregnancy-induced hypertension and placental 

abnormalities manifest themselves in late pregnancy; early abortion avoids these hazards.47   

67. Finally, as to medication abortion, Dr. Harrison’s declaration misrepresents the 

FDA Mifeprex label to suggest that medication abortion is unsafe. For instance, Dr. Harrison’s 

declaration states that 85% of medication abortion patients report serious adverse reactions to 

mifepristone.48 The FDA label plainly states that serious adverse reactions, which include 

 
43 Id.  
44 Upadhyay et al. (2015) at 177.  
45 Elizabeth G. Raymond et al., Comparative Safety of Legal Induced Abortion & Childbirth in the United States, 
119(2) Obstet. & Gynecol. 215, 216–17 (2012).  
46 Id. at 217. 
47 Id. 
48 See Harrison Decl. ¶¶ 10-11, ECF No. 54-7. 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 23 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 441 



23 
 

transfusion, infections, and hemorrhage, occur in less than 0.5% of women.49 The label also 

references common “adverse reactions”—meaning they occur in more than 15% of women, and 

which the label alternately refers to as side effects—including “nausea, weakness, fever/chills, 

vomiting, headache, diarrhea, and dizziness.”50 These side effects do not suggest mifepristone is 

unsafe; rather, as with other medications, patients are advised of the side effects and counseled as 

to how to address them.51  

68. Dr. Harrison’s declaration also takes a partial quote from the “black box warning” 

on the Mifeprex label to suggest that serous and fatal infection and bleeding are common adverse 

reactions to mifepristone use. Dr. Harrison’s declaration quotes the label as stating: “Warning: 

Serious and Sometime Fatal Infections or Bleeding.”52 The full label, however, states: “Serious 

and sometimes fatal infections and bleeding occur very rarely following spontaneous, surgical, 

and medical abortions, including following MIFEPREX use. No causal relationship between the 

use of MIFEPREX and misoprostol and these events has been established.”53 By only partially 

quoting from the label, Dr. Harrison gives a misimpression about how rare these reactions are and 

their causal relationship to mifepristone. As the National Academies’ comprehensive review of 

medical literature confirms, medication abortion is extremely safe.54  

69. Also contrary to Dr. Harrison’s suggestion,55 the fact that Mifeprex has a Risk 

Evaluation and Mitigation Strategy (REMS) does not undermine this well-documented safety 

record.56  Moreover, as ACOG has stated: the REMS “requirements are inconsistent with those for 

 
49 Mifeprex Label at 7-8.  
50 Id. 
51 Mifeprex Label at 16.  
52 Harrison Decl. ¶ 11, ECF No. 54-7. 
53 Mifeprex Label at 2. 
54 Nat’l Acads. at 55–56.  
55 Harrison Decl. ¶ 11, ECF No. 54-7. 
56 Nat’l Acads. at 55–56. 
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other medications with similar or greater risks . . . and serve as barriers to access without supporting 

demonstrated improvements to patient safety or outcomes.”57 In fact, “[e]vidence regarding the 

safety of mifepristone for medication-induced abortion, used by over 3 million women in the U.S. 

since FDA approval in 2000, supports the removal of the REMS.”58  

 

I declare under penalty of perjury the foregoing is true and correct. 

     ________________________ 

     Mark Nichols M.D. 

Executed April 10, 2020 

 

 

 
57 ACOG, Improving Access to Mifepristone for Reproductive Health Indications: Position Statement (June 2018), 
https://www.acog.org/clinical-information/policy-and-position-statements/position-statements/2018/improving-
access-to-mifepristone-for-reproductive-health-indications. 
58 Id.  
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3. Nichols, MD.  Formal Discussant.  Cytologic evaluation of non-bloody breast cyst fluid. Am J Obstet Gynecol, 

Am J Obstet Gynecol, 182:1300-5, 2000  
 
4. Nichols, MD. Letter to the Editor, “Fewer Abortions would be needed”. Oregonian, June 15, 2001 
 
5. Nichols, MD. Methotrexate for management of a pregnancy in a non-communicating uterine horn. Letter to 

the editor. Journal Repro Med 50:878-9;2002 
 
6. Nichols, MD. Clinical Trials Report, Current Women’s Health Reports, 2:407-408;2002 
 
7. Reeves MF; Blumenthal PD; Jones RK; Nichols MD; Saporta VA. New research at the 2014 National Abortion 
Federation Annual Meeting: continuously improving abortion care. Contraception. 89(5):339-40, 2014 May. 
 
8. Reeves MF; Blumenthal PD; Jones RK; Nichols MD; Saporta VA. New research at the 2015 National Abortion 
Federation Annual Meeting: putting research into practice.Contraception. 91(5):359, 2015 May. 
 
9. Darney P; Creinin MD; Nichols M; Gilliam M; Westhoff CL; Tenth anniversary of the Society for Family Planning. 
Contraception. 92(4):279-81, 2015 Oct. 
 
 
Publications (submitted) 
 
Chapters 
 
1.    Nichols M.  “Faculty Ownership”.  In: Teaching and Evaluating Clinical Skills, 1995, APGO. 
 
2.    Nichols M, Halvorson-Boyd G, Goldstein R, Gevirtz D and Healow D. “Pain Management” in Management of 
Unintended and Abnormal Pregnancy. Wiley –Blackwell, 2009 
 
 
 
Abstracts 
 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 34 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 452 



9 
 
1. Thulin PC, Carter JH, Nichols MD, Kurth M, Nutt JG.  Menstrual-cycle Related Changes in Parkinson’s Disease, 

Neurology, 46:A376, 1996. 
 
2. Fossum GT, Thomas M, Wise R, Nichols M, Sinofsky F, Pasquale S.  Preliminary Evaluation of a New Instrument 

Design for the Removal of Norplant Capsules.  
 
3. Bird ST, Harvey  SM, Nichols MD.  Women’s Acceptability of Manual Vacuum Aspiration (MVA:  An Exploratory 

Study of Abortion Patients in Portland, Oregon. 
 
4. Romm J, Nichols M.  The Men’s Group:  Discussion Group for Male OB/GYN Residents, International Society of 

Psychosomatic Obstetrics and Gynecology, June 1998, Washington DC. 
 
5. Stanczyk FZ, Bradshaw KD, Ballagh BA, Nichols MD, Thorneycroft, LH.  Effect of Oral Contraceptive Progestins 

on Production of Ovarian, Adrenal and Peripheral Androgens, European Society of Contraception, June 1998, 
Prague. 

 
6. Sheryl Thornbird PhD, Marie Harvey DrPH, Linda Beckman,PhD, Mark Nichols, MD, Paul Blumenthal. MD. 

Men's involvement in abortion: Perceptions of women having abortions in three U.S. cities Population, Family 
Planning, and Reproductive Health section of the 130th Annual APHA Meeting, Philadelphia, PA November, 
2002. 

 
7. Singh RH, Nichols MD, Rogers K, Ghanem KG, & Blumenthal Pd. Subjective predictors of pain in women 

undergoing electrical vacuum aspiration (eva) versus manual vacuum aspiration (mva) for first trimester 
abortion. Assoc. of Reproductive Health Professionals Annual meeting, Tampa FL, Sept. 2005 

 
8. Edelman A, Nichols M, Leclair C, & Jensen JT. 4% intrauterine lidocaine infusion for pain management in first 

trimester abortions. Assoc. of Reproductive Health Professionals Annual meeting, Tampa FL, Sept. 2005. 
 
9. Drath E, Nichols M, & Edelman A. Ultrasound, Twin Gestation, and Abortion Decision Making: Patients and 

Providers. NASPOG Annual Scientific Meeting, February, 2006, Hawaii 
 
10. Bednarek P, Nichols M, Edelman A, Jensen JT, Truitt S, Creinin MD.  Effect of observed start compared with 

Sunday start on contraceptive continuation after medical abortion.  Obstet  Gynecol 2007, supp 57S. 
 
Audio Presentations 
 
1. “RU-486,” Audio-Digest Obstetrics and Gynecology, Vol. 41, No. 8, April 19, 1994 
 
2. “Family Planning/STD Case Consultation,” Center for Health Training, June 7, 1999 
 
3. “Legal and Medical Implications of the Federal Abortion Ban” Podcast from Lewis & Clark Law School, 

Portland, OR Jan. 2006 
 
Posters 
 
1. Nichols MD, Kirk EP.  Resident Retreat: A Stress Reducer and Morale Booster, CREOG and APGO Meeting, 

March 1991, Orlando, FL 
 
2. Thomas L, Nichols MD.  Ultrasound Evaluation of the Post Mifepristone Abortion Patient, Pacific Coast 

Obstetrical and Gynecological Society, Sunriver OR, 1996 
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3. Edelman A, Nichols MD.  Comparison of Resident and Faculty Performed Abortions using Two Different 

Abortion Techniques, District VIII Meeting, American College of Obstetricians and Gynecologists, Anchorage 
AK, August 2000 

 
4. Edelman A, Nichols MD.  Comparison of Resident and Faculty Performed Abortions using Two Different 

Abortion Techniques, District VIII Meeting, American College of Obstetricians and Gynecologists, Anchorage 
AK, August 2000. 

 
5. Phair N, Jensen J, Nichols M. Paracervical block and elective abortion: The effect of waiting between injection 

and procedure pain, PCOGS Annual meeting, Ashland OR, October, 2001. Received award as best poster of the 
meeting. 

 
6. Lew R, Edelman A, Cwiak C, Jensen J, Nichols M. Acceptability of Contraceptive-Induced Amenorrhea in 

American Women, ACOG Annual Clinical Meeting, San Francisco, May 2005. 
 
7. Koontz, Edelman A, Jensen J, Nichols M. Continuous Oral Contraceptives:  Are Bleeding Patterns Dependent on 

the Hormones Given? ACOG Annual Clinical Meeting, San Francisco, May 2005. 
 
8. Paula Bednarek, MD, Mark Nichols, MD, Alison Edelman, MD, MPH, Jeffrey T. Jensen, MD, MPH, Sarah Truitt, 

MD, Mitchell D. Creinin, MD. Effect of “Observed Start” versus “Sunday Start” on hormonal contraception 
continuation after medical abortion. ACOG Annual Clinical Meeting, SanDiego, May 2007 

 
Invited Lectures, Conference Presentations or Professorships (since promotion to Associate Professor): 
 
Local (Selected) 
 
1. “IUD Review,” Grand Rounds, Kaiser Sunnyside Hospital, Department of Obstetrics and Gynecology, January 

1993. 
 
2. “Breast Disease for the Gynecologist,” Langley Memorial Lectures, Portland OR, February 1993. 

 
3. “Second Trimester Abortion Technique,” Grand Rounds, Bess Kaiser Hospital, Obstetrics and Gynecology 

Department, April 1993. 
 
4. “RU-486,” City Club of Portland, July 1994. 
 
5. “Circumcision Review,” Grand Rounds, OHSU, Department of Obstetrics and Gynecology, June 1995. 
 
6. “Abortion” and “Breast Disease,” OHSU, Nursing School Advanced Gynecology Course, October 1995. 
 
7. “Emergency Management of Vaginal Bleeding,” St. Vincent Hospital, January 1996. 
 
8. “Trauma in Pregnancy,” OHSU, Emergency Medicine Residents, September 1996. 
 
9. “Contraception Review,” OHSU, Internal Medicine Residents, January 1997. 
 
10. “Management of Miscarriages,” OHSU, Student Health Service, January 1997. 
 
11. “Contraception and World Population,” Portland State University Population Control Class, January 1997. 
 
12. “Emergency contraception: Coca-Cola to Mifepristone,” Grand Rounds, OHSU, Department of Obstetrics and 
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Gynecology, April 1997. 
 
13. “First Trimester Bleeding,” OHSU, Emergency Medicine Residents, June 1997. 
 
14. “Approach to Dysfunctional Uterine Bleeding,” Grand Rounds, OHSU, Internal Medicine Department, March 

1998. 
 
15. “Medical Abortion Review,” Kaiser Grand Rounds, Clackamas OR, December 1998. 
 
16. “Update on Emergency Contraception and Medical Abortion,” Grand Rounds, OHSU, Department of Obstetrics 

and Gynecology, January 1999. 
 
17. “Emergency Contraception,” OHSU, School of Nursing, Graduate Program, January 1999. 
 
18. “Emergency Contraception,” Planned Parenthood, Columbia/Willamette Affiliate, Portland OR, March 1999. 
 
19. “Emergency Contraception,” Mt. Hood Medical Center, OB/GYN and Pediatrics Department Meeting, June 

1999. 
 
20. “Abnormal Uterine Bleeding,” Grand Rounds, OHSU, Department of Obstetrics and Gynecology, July 1999. 
 
21. “Medical Abortion Review,” St. Vincent Medical Center Ob/Gyn Dept., Portland OR, October 1999. 
 
22. Norplant/IUD Training, Clinicians from Lane, Linn, Josephine, Tillamook, Marion, Coos, Polk, Lincoln, Malheur, 

Douglas, Washington, Multnomah and Klamath Counties and Planned Parenthood, Portland OR, November 
1999. 

 
23. “Review of Emergency Contraception,” Tuality Hospital, Hillsboro OR, March 2000. 
 
24. “Wedge Issues of Choice,” NARAL Leadership Training, Unitarian Church, Portland OR, April 2000. 
 
25. “Emergency Contraception” Emanuel Hospital, Ob/Gyn Department, June 2000 
 
26. “Emergency Contraception” Center for Women’s Health, OHSU, September 2000 
 
27. “Mifepristone: FDA Approval and Review,” OHSU, Grand Rounds, Department of Obstetrics and Gynecology, 

October 2000. 
 
28. “RU486," OB/GYN Department Educational Conference, Providence St. Vincent Medical Center, Portland OR, 

March 2001. 
 
29. “Review of Emergency Contraception”. Pediatric Department, Emanuel Hospital, Portland, OR, February, 2002 
 
30. “Contraceptive Update: What’s New?” OHSU, Grand Rounds, Department of Obstetrics and Gynecology, 

March 2002. 
 
31. “Women seeking abortion care. Are they discriminated against?” Reed College VOX course, Portland, OR, 

March, 2002. 
 
32. “Update in Contraception” Lorenzen Women’s Physician Forum, Portland, OR, November 2002 
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33. “Update in Contraception” Grand Rounds, Good Samaritan Hospital, Portland, OR, February 2003 
 
34. “Becoming an abortion provider” Reed Vox seminar, Reed College, Portland, OR, April, 2003 
 
35. “Planned Parenthood Update” SW Washington Medical Center, Ob/Gyn Department Grand Rounds, 

Vancouver, WA, June, 2003 
 
36. “Update on Contraception”, Student Health Center, OHSU, November 2003 
 
37. “IUD Review”, Legacy Hospital CNM Department, Portland, OR February 2004 
 
38. “Oral Contraceptive Update”, St. Vincent Medical Center, Resident teaching conference, Portland, OR, March 

2004 
 
39. “Essure device for female sterilization”, SW Washington Med. Center, Ob/Gyn dept. Grand Rounds, 

Vancouver, WA, Jan. 2005 
 
40. “Transcervical Female Sterilization”, East Portland Rotary Club, Portland, OR  Jan. 2005 
 
41. “Legal and Medical Implications of the Federal Abortion Ban” Lewis & Clark Law School, Portland, OR Jan. 2006 

 
42. “Pain Management of Gyncologic Procedures” Grand Rounds, OHSU Ob/Gyn department, Portland, OR Oct. 

2008 
 

43. “Management of Breech Presentation” Grand Rounds, OHSU Ob/Gyn department, Portland, OR Sept 2009 
 

44. “Alternatives to Hysterectomy” Brown Bag Lecture, OHSU, Portland, OR  October 2009 
 

45. “Pain management for gynecologic procedures”, Grand Rounds Dept of Anesthesiology, OHSU, September 
2010. 

 
Regional 
 
1. “Norplant Review and Insertion Training,” Washington Academy of Family Practice Review Course, Spokane 

WA, April 1993. 
 

2. “Gynecology for the Primary Care Provider: Preventive Health Care,” Primary Care Conference, Sunriver OR, 
June 1993. 
 

3. “Contraception for Patients with Chronic Health Problems,” Nurse Practitioners of Oregon, September 1995. 
 

4. “RU-486 Review,” Ashbury Memorial Lectureship, Guest Speaker, Corvallis OR, November 1995. 
 

5. “Common Gynecologic Problems and the Internist,” 3rd Annual Internal Medicine Review Course, April 1996. 
 

6. “Contraceptive Update,” Family Planning Conference, Eugene OR, September 1996. 
 

7. “Gynecological Procedures,” 28th Annual Family Practice Review, Portland OR, February 1997. 
 

8. “Contraception,” 28th Annual Family Practice Review, Portland OR, February 1997. 
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9. “Family Planning,” Reproductive Health Conference 1997, Portland OR, March 1997. 

 
10. “Elective Abortions: RU-486 and Methotrexate,” Reproductive Health Conference, Portland OR, March 1997. 

 
11. “Medical Abortion,” 5th Annual Oregon Section ACOG Update in Obstetrics, Gynecology, and Primary Care, 

Bend OR, April 1997. 
 

12. “Hormonal Contraception for Females:  Recommendations and Guidelines,” Endocrine Conference, Ashland 
OR, August 1997. 
 

13. “Emergency Contraception: From Coca-Cola to Mifepristone,” 21st Annual Pacific NW Review of OB-GYN, 
Portland OR, October 1997. 
 

14. “Office Gynecology,” 29th Annual Family Practice Review, Portland OR, February 1998. 
 

15. “IUD Insertion Technique,” Roseburg OR, March 1998. 
 

16. “Office Gynecology,” 5th Annual Internal Medicine Review, Portland, April 1998. 
 

17. “Contraceptive Overview,” Planned Parenthood, Eugene OR, November 1998. 
 

18. “Emergency Contraception,” 30th Annual Family Practice Review, Portland OR, February 1999. 
 

19. “Gynecologic Procedures,” 30th Annual Family Practice Review, Portland OR, February 1999. 
 

20. “Emergency Contraception,” Oregon Section, ACOG 6th Annual Meeting, Sunriver OR, April 1999. 
 

21. “Emergency Contraception:  New Innovations,” Center for Health Training, 28th Annual Clinical Update, 
Portland OR, April 1999. 
 

22. “Emergency Contraception,” Sacred Heart Medical Center, 1st Annual Primary Care Conference, Eugene OR, 
May 1999. 
 

23. “Update in Contraception,” Sacred Heart Medical Center, 1st Annual Primary Care Conference, Eugene OR, 
May 1999. 
 

24. “ Laparoscopic Tubal Ligation Techniques,” 23rd Annual Pacific NW Review of OB-GYN, Portland OR, October 
1999. 
 

25. “Impact of Religious Hospital Mergers on Training Residents in Abortion Care.” Toward Rational Living 
Conference, Portland OR, November 1999. 
 

26. “Gynecology: Office Procedures,” 31st Annual Family Practice Review, Portland, February 2000. 
 

27. “RU486 in OB/GYN,” Women’s Health Care Symposium, Eugene OR, September 2000. 
 

28. “Savvy About Sex,” Martha Browning Bryant Memorial Lecture, Oregon Chapter of The American College of 
Nurse-Midwives, October 2000. 
 

29. “Emergency Contraception,” Institute of Women’s Health and Integrative Medicine, October 2000. 
 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 39 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 457 



14 
 
30. “Update on Pap Smears” Family Practice OB Ski and Women’s Health Conference, Bend OR, January 2001. 

 
31. “Gynecological Skills Workshop”, Family Practice OB Ski and Women’s Health Conference, Bend OR, January 

2001. 
 

32. “Gynecology: Office Procedures,” 32nd Annual Family Practice Review, OHSU, February 2001. 
 

33. “Dysfunctional Uterine Bleeding,” 8th Annual Internal Medicine Review, April 2001. 
 

34. “Sonohysterography or SIS (Saline Infusion Sonography),” 8th Annual Oregon ACOG Update in Obstetrics and 
Gynecology, Bend OR, April 2001. 
 

35. “Where are we with RU-486" Oregon Nurses Association/Nurse Practitioners of Oregon, 24th Annual Meeting, 
Eugene, OR Sept. 2001 
 

36. “Pharmacology of Oral Contraceptives”, OHSU with 4 remote sites, Nurse Practitioner curriculum, Oct. 2001 
 

37. “Laparoscopic Supracervical Hysterectomy: Making the Recovery Even Faster”. 25th Annual Pacific Northwest 
Review Conference, Portland OR, November 2001 
 

38. “Review of Emergency Contraception”, Oregon Pharmacology Association, Nov. 2001 
 

39. “Intrauterine contraception” Nurse Practitioner Training Course, Portland, OR, Jan. 2002 
 

40. “What's new in contraception?” Montana section ACOG Annual Meeting, Big Sky, MT, Feb. 2002 
 

41. “RU-486 in Ob/Gyn”, Montana section ACOG Annual Meeting, Big Sky, MT, Feb. 2002 
 

42. “Review of Emergency Contraception”, Montana section ACOG Annual Meeting, Big Sky, MT, Feb. 2002 
 

43. "What's New in Contraception", 33rd Annual Family Practice Review, Portland, February, 2002 
 

44. "Gynecologic Procedures" 33rd Annual Family Practice Review, Portland, February, 2002 
 

45. “Update on Contraception” Good Samaritan Hospital, Corvallis, OR, March 2002 
 

46. “RU-486 in Ob/Gyn” Good Samaritan Hospital, Corvallis, OR, May, 2002 
 
47. “Labor Inductions” OAFP Women’s Health Conference, Bend, OR, Jan. 2003 
 
48. “The new IUD”OAFP Women’s Health Conference, Bend, OR, Jan. 2003 
 
49. “Update in Contraception” Reproductive Health Conference, Portland, OR, March 2003 
 
50. “IUD training” Reproductive Health Conference, Portland, OR, March 2003 
 
51. “Essure Device for Tubal Sterilization” 10th Annual Oregon ACOG Update in Obstetrics and Gynecology, Bend 

OR, April 2003. 
 
52. “Update on Contraception for the New Millenium” Women’s Health Care Symposium, Eugene, OR, May 2003 
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53. “Trans-Cervical Sterilization: A review of the Essure device” 27th Annual Pacific NW Review of OB-GYN, 

Portland OR, October 2003. 
 
54. “Medical Abortion Review” National Abortion Federation Course, Portland, OR, October, 2003 
 
55. "What's New in Contraception", 35th Annual Family Practice Review, Portland, February, 2004 

 
56. "Gynecologic Procedures" 35th Annual Family Practice Review, Portland, February, 2004 
 
57. “IUD Training” Center for Health Training, Portland, OR October, 2004 
 
58. “Why Women Wait”. Western Regional meeting of Medical Students for Choice, Portland, October, 2004 
 
59. “MVA Training Sessions” Western Regional meeting of Medical Students for Choice, Portland, October, 2004 
 
60. “Ultrasound in Medical Abortion” Sponsored by NAF , Portland, OR, November, 2004 
 
61. "Gynecologic Procedures" 36th Annual Family Practice Review, Portland, February, 2005 
 
62. "Contraceptive Update" 36th Annual Family Practice Review, Portland, February, 2005 
 
63. “Alternatives to Hysterectomy” 36th Annual Family Practice Review, Portland, February, 2005 
 
64. “Looking in the Future: New Contraceptive Methods” Reproductive Health Conference, Portland, OR, March 

2005 
 
65. “Shortage of Abortion Providers in the U.S.” Students for Choice conference, Willamette University, Jan. 2006 
 
66. "Gynecology Procedures"  37th Annual Family Practice Review, Portland, February, 2006 
 
67. “Review of Medical Abortion” Pacific Northwest Review Course, Portland, OR October, 2006 
 
68. “Implanon training” Sponsored by Implanon, Portland, OR March, 2007 
 
69. “Review of Contraceptive Implants”  Reproductive Health 2007, Portland, OR  March 2007 

 
70. “Management of Early Pregnancy Failure”, Nurse Practioners of Oregon annual meeting, Hood River, OR Oct. 

2008 
 

71. “Medical Abortion”, Nurse Practioners of Oregon annual meeting, Hood River, OR Oct. 2008 
 

72. “ Addressing the abortion provider shortage” Western regional meeting, Medical Students for Choice, 
Portland, OR, April 2009 
 

 
National 
 
1. “IUD Review,” Grand Rounds, University of Maryland, Obstetrics and Gynecology Department, February 1993. 
 
2. “IUD Review,” Grand Rounds, Pennsylvania Hospital, Obstetrics and Gynecology Department, May 1993. 
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3. “IUD Review,” Grand Rounds, Maricopa County, Obstetrics and Gynecology Department, June 1993. 
 
4. “OB/GYN Review Course,” Loma Linda University, Guest Faculty, Yosemite CA, April 1995. 
 
5. “Incorporating Abortion Training Into the Ob/Gyn Residency Curriculum,” National Abortion Federation 

Conference, Baltimore MD, November 1998 
 
6. “Second Trimester Abortion Technique” and “Abortion Providers Panel: Incorporating Abortion Care Into Your 

Practice,” Medical Students for Choice, 6th Annual Meeting, Atlanta, GA, April 1999. 
 
7. “Fine Needle Aspiration for the Evaluation of Breast Masses,” National Medical Committee Planned 

Parenthood Federation of America, Dallas TX, Sept. 1999. 
 
8. “Parenteral Estrogen and Progestin Contraceptive: a Review,” Risk Management Seminar, National Abortion 

Federation, Denver CO, Sept. 1999. 
 
9. “Faculty Models” National Abortion Federation Resident Training Workshop, New Orleans LA, February 2000. 
 
10. “Building Support in Your Department & Negotiating the Contract:  From a Residency Program Perspective,” 

National Abortion Federation Resident Training Workshop, New Orleans LA, February 2000. 
 
11. “Background/Historical Context,” “Medications: Mifepristone, Misoprostol and Methotrexate,” “Protocol,” 

“Patient Management,” National Abortion Federation & Planned Parenthood Federation of America 
“Mifepristone 2000," Pleasant Hill CA, March 2000. 

 
12. “Required Training in Abortion” Training in Abortion: The Next Level, Washington DC, October 2000 
 
13. "Family Planning Fellowships and Planned Parenthood”, PPFA National Medical Committee, Washington DC, 

December, 2001 
 
14. "Evidence Based Regimen for mifepristone abortions" National Abortion Federation Annual Meeting, San Jose, 

CA, April 2002 
 
15. “Faculty Models” National Abortion Federation Residency Training Workshop, Phoenix, AZ, December 2002 
 
16. “The Who-What-When-How of Training” National Abortion Federation Residency Training Workshop, Phoenix, 

AZ, December 2002 
 
17. “Gender Discrimination in Obstetrics and Gynecology: the Impact on recruiting men and retaining women” 

APGO Faculty Development Seminar, Kapalua, Maui, January 2003 
 
18. “Clinical Issues in First Trimester Abortion”, Medical Students for Choice, Annual Meeting, Seattle, WA, April 

2003 
 
19. “Clinical Issues in Second Trimester Abortion”, Medical Students for Choice, Annual Meeting, Seattle, WA, 

April 2003 
 
20. “Medical Student and Resident Education in Abortion” National Abortion Federation, Annual Meeting, Seattle, 

WA, April 2003 
 
21. "The Who-What-When-How of Training”, National Abortion Federation Residency Training Workshop, 
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Chicago, March, 2004 
 
22. “Alternatives to Hysterectomy” Medica Symposia Conference, Maui, Hawaii, December, 2004 
 
23. “Contraceptive Options for Women over 40” Medica Symposia Conference, Maui, Hawaii, December, 2004 
 
24. “Gynecologic Procedures” Medica Symposia Conference, Maui, Hawaii, December, 2004 
 
25. “Workup and Management of Postmenopausal Bleeding” Medica Symposia Conference, Maui, Hawaii, 

December, 2004 
 
26. “Transcervical Female Sterilization”, PPFA Medical Directors Conference, Steamboat Springs, CO, March, 2005 
 
27. “Multi-site Studies”, Family Planning Fellowship Directors Meeting, San Francisco, CA, May, 2005 
 
28. “Infections in Medical Abortion” Annual Meeting of the National Abortion Federation, San Francisco, CA April, 

2006 
 
29. “Technique of IUD insertion to minimize perforation risk” PPFA teleconference, November 2006 
 
30. “Requiring abortion training in Ob/Gyn residency: Does it effect recruitment?” 34th Annual national meeting of 

the North American Society for Psychosocial Obstetrics and Gynecology, Portland, OR  February 2007 
 
31. “First Trimester Abortion Technique”, Medical Students For Choice National Meeting, Tampa, FL, March 2007 
 
32. “Review of Essure Procedures”, ASRM, Washington DC, October 2007 
 
33. “Abortion training in Ob/Gyn Residencies” Medical Students for Choice National Meeting, Minneapolis, MN, 

April 2008 
 

34. “OHSU Feticide Policy” Family Planning Fellowship Annual meeting, New Orleans, LA, May 2008 
 

35. “Balancing Life and Work Panel” ARHP annual meeting, Washington DC, Sept 2008 
 

36. “Update on pain management in surgical abortion”. National Abortion Federation annual meeting, Portland, 
OR, April, 2009. 

 
37. “Management of the non-lethal anomaly”. National Abortion Federation annual meeting, Portland, OR, April, 

2009. 
 

38. “Pain Management of Gynecologic Procedures” Grand Rounds, Northwestern University,  Ob/Gyn 
department, Chicago, IL May 2009 

 
39. “Essure Review”, American Society of Reproductive Medicine annual meeting, Atlanta GA, October 2009 

 
40. “Issues in second trimester abortion”, MSFC annual meeting, Salt Lake City, UT, November 2009 

 
41. “Practitioners Perspective Panel”, MSFC annual meeting, Salt Lake City, UT, November 2009 

 
42. “Abortion Panel”, MEDC meeting, Salt Lake City, UT,  March 2010 
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43. “IUD Review”, Grand Rounds, University of Utah Department Ob/Gyn, Salt Lake City, UT, March 2010 
 
44. “Hysteroscopic Sterilization Review” MEDC annual meeting, Las Vegas, NV, March 2011 

 
45. “Patient Safety in Abortion Care”, MEDC annual meeting, Las Vegas, NV, March 2011 

 
46. “Pain management in gyn procedures” Grand Rounds, Dept Ob/Gyn, Wayne State University, Detroit MI, 

March 2011 
 

47. “Values clarification workshop” Residents, Dept Ob/Gyn, Wayne State University, Detroit MI, March 2011 
 

 
 
International 
 
1. “Background/Historical Context,” “Medications: Mifepristone, Misoprostol and Methotrexate,” “Protocol,” 

“Patient Management,” National Abortion Federation & Planned Parenthood Federation of America 
“Mifepristone 2000," Vancouver BC. September 2000 
 

2. “IUD Review”, Grand Rounds, Ob/Gyn Department, University of Zambia, Lusaka, Zambia, September 2010 
 

3. “Contraception Review” Hospital Staff Meeting, Gimbie Adventist Hospital, Gimbie Ethiopia, November 2010 
 

4. “Post abortion IUCDs to reduce subsequent pregnancies” International Family Planning Conference, 
November 2011, Dakar, Senegal 

 
5. “Update on USA contraception research” Shanghai Institute of Planned Parenthood Researach, October 2013 

 
 

IV.  SERVICE 
 
Membership in Professional Societies: 
 
Oregon Medical Association, 1983 - present 
 
American College of Obstetrics and Gynecology, Oregon Section, 1983-present 
  
Multnomah County Medical Society, 1983 - present 
 
Association of Reproductive Health Professionals, 1983 - present 
 
Association of Professors in Gynecology and Obstetrics, 1983 - 1993 
 
American Fertility Society, Elected 1984 
 
National Abortion Federation 1996 - present 
  
National Abortion Rights Action League, 1987 - present 
 
Pacific Northwest Obstetrical and Gynecological Society, 1989 - present 
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Pacific Coast Obstetrical and Gynecological Society, 1993 – present 
 
Society of Family Planning, 2005 - present 
  
Appointed or Elected Positions in Professional Societies: 
 
American College of Obstetrics and Gynecology, Oregon Section 
 Advisory Committee Member, 1984-1987 
 Program Coordinator, 1984-1987 
 Vice Chair, 1997-2000 
 Chair, 2000-2003 
 Program Chair, Annual Meeting, April 1998 
 Program Chair, Annual Meeting, April 1999 
 Program Chair, Annual Meeting, April 2000 
 Program Chair, Annual Meeting, April 2001 
 Program Chair, Annual Meeting, April 2002 
 Program Chair, Annual Meeting, April 2003 
 
American College of Obstetrics and Gynecology, District VIII 
 Advisory Council member, 1997-2003 
 Junior Fellow Advisor, 2000-2003 
 
Association of Reproductive Health Professionals 
 Program Planning Committee, 1998 
 Co-Chair, Planning Committee, 2009 
 
National Abortion Federation 
 Co-Chair, Risk Management Seminar, 1999 
 Co-Chair of Scientific Session at NAF National Meeting 
  Atlanta GA, April 1998 
  Vancouver BC, April 1999 
  Pittsburgh PA, April 2000 
  St. Louis MO, April 2001 
  San Jose, CA, April 2002 
  Seattle, WA, April 2003 
  New Orleans, LA, April 2004 
  Montreal, Canada, April 2005 
  San Francisico, CA, April 2006 
  Boston, MA, April 2007 
  Minneapolis, MN, April 2008 
  Portland, OR, April 2009 
  Philadelphia, PA, April 2010 
  Chicago, IL, April 2011 
  Vancouver BC, April 2012 
 
Pacific Coast Obstetrical and Gynecological Society 
 Program Chair, 1998 meeting 
 Member program committee, 1997-2003 
 Program Chair, 2001 meeting 
 
Society for Family Planning 
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 President Elect, 2007-2009 
 Chair Scientific Committee, 2007-2009 
 President, 2009-2011 
 Immediate Past President, 2011-2013 
 
Editorial and Ad Hoc Review Activities: 
 
Member, Editorial Board 
 
Contraception 2014 - 2018 
 
Journal Reviewer 
 
American Journal of Obstetrics and Gynecology 
Obstetrics and Gynecology  
Journal of American Women’s Association (JAMWA) 
British Journal of Obstetrics and Gynecology 
New England Journal of Medicine 
International Journal of Obstetrics and Gynecology 
Contraception 
 
Section Editor 
 
Current Women’s Health Reports, General Gynecologic Issues Section, 2001, 2002, and 2003 
 
Committees: 
International/National 
 
Norplant Training in the Community, Panel Member, Dallas, Texas, April 1996 
 
Planned Parenthood Federation of America 
 National Medical Committee, April 1996 - 2002 
  Primary Care Subcommittee, April 1996 - 2002 
  Nominating Committee, 1997, 1999 
  Chair, Nominating Committee, 2001 
 National Board of Dirctors, 2017-2023 
 
National Abortion Federation 
 Planning Committee, Risk Management Seminar, Denver CO, September 1999 
  
American College of Obstetrics and Gynecology,  
 Oregon Section 
   Advisory Committee Member, 1984-1987 
   
 District VIII 
   Advisory Committee 2000-2003 
   Junior Fellow Advisor 2000-2003 
 
Association of Reproductive Health Professionals 
 Program Planning Committee, 1998, 2008 
 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 46 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 464 



21 
 
Regional 
 
Pacific Coast Obstetrical and Gynecological Society, 1993 - present 
 Member program committee, 1997-2003 
 
Institutional 
 
OHSU School of Medicine 
 Grievance Committee, September 1985 - June 1989 
 Joint Conference Committee on Graduate Medical Education, January 1987 - 1994 
 Student Health Advisory Committee, January 1988 - June 1994 
 Curriculum Review Task Force, Transition to Residency Course, February 1991 - 1993 
 Faculty Council, August 1991 - June 1997 
 Faculty Senate, June 1994- June 1996 
 Search Committee for Director for Maternal Fetal Medicine Division, 1998 
 Promotion and Tenure, October 1996 - 2002 
 Women’s Health Student Interest Group, Faculty Advisor, 1998 - present 
 Medical Students for Choice, OHSU Chapter, Faculty Advisor, 1998 - present 
 School of Medicine Awards Committee, 2002-2007 
 Faculty Practice Plan Board of Directors, elected member, 2009-2012 
 
Departmental 
 
Executive Committee 1988-present 
Promotion and Tenure Committee 1995-present 
Clinical Care Committee 1999-present 
Education Committee 1999-present 
Combined Education Committee 1983-1995 
 
Hospital 
 
Medical Records Committee, September 1983 - 1987 
Ambulatory Care Committee, July 1987 - July 1990 
Operating Room Committee, 1988 - 1992 
University Medical Group 
 Finance Committee, April 1993 - April 1997 
 Clinical Practice Committee, May 1994 - April 1997 
 Board of Directors, Specialty Care Representative, March 1998 - 2001 
 Compensation Committee, 1998 
 Board of Directors, 1998 - 2001 
IPCO Advisory Board, 1995 - 1998 
University Hospital North, Ambulatory Surgery Move Task Force, March 1997 - June 1998 
Surgical Services Committee, 1998 - present 
Ambulatory Surgery Management Group, 2000 - 2003. 
 
Local, State, National Recognition for Clinical Excellence: 
 
Selected as one of the “Top-Rated Physicians in America”, in Guide to Top Doctors, 1999, 2000, 2001, 2002, 2003, 
2004, 2005, 2006, 2007, 2008, 2009, 2010, 2011, 2012 
Named as one of the “Best Doctors for Women-coast to coast”, Ladies Home Journal, April, 2002  
Selected as one of “Our Best Doctors” by Portland physicians, Portland Monthly: 2004, 2005, 2006, 2007, 2008, 
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2009, 2010, 2011, 2013 
"Pioneer and Leader Award", for introduction of Essure in PPFA, September 2004 
 
Clinical Care Awards: 
 
Rose Awards: numerous 
 
Community Service: 
 
Birth Home, Board of Directors, Portland OR, 1982 - 1987 
Planned Parenthood Columbia Willamette  
 Medical Committee, April 1984 - present 
 Chairman Medical Committee, June 1991 - 1994 
 Board of Directors, July 1991 – 1994 and June 2016 to present 
Portland Feminist Women’s Health Center, Medical Advisor, 1983 - 1987 
Oregon State Health Division 
 Out of Hospital Birth Task Force, September 1985 - November 1987  
 Direct Entry Midwifery, Board of Directors, 1993 - 1999 
 Family Planning Consultant, April 1997 - present 
Teen Pregnancy Prevention Task Group Member, December 1996 - present 
Region X Chlamydia Project Member, February 1997 - present 
Population Services International 
 Advisory Committee on Emergency Contraception Promotion Project 2000-2001 
 
V.  TEACHING (OHSU Educator’s Portfolio): 
 
Overview of your Role as an Educator: 
 
Almost all of my clinical activities occur with a learner present. I see patients at the Center for Women’s Health 
with third year medical students, provide care at Planned Parenthood with Ob/Gyn residents and Family Planning 
fellows, perform surgery and deliver babies with medical students and residents. My philosophy of teaching is to 
allow learners to perform to their abilities and to encourage assumption of increasing responsibility as skills and 
knowledge grow. I believe that learning occurs best when individuals are given autonomy (commensurate with 
their training) to provide medical care. I attempt to foster this type of learning by providing feedback during and 
after the learners care for patients. In surgery, that occurs while directing every action of the learners. In the clinic 
setting, the learners have more independence to develop their skills without step by step direction. 
 
Scholarship of Teaching: 
 
Curriculum Development 
 
I developed the program objectives for the Family Planning Fellowship. This document was submitted to the 
Buffett Foundation, and we received approval as a training site.  
 
Educational Conference Presentations 
 
See “Invited Lectures, Conference Presentations or Professorships:” (above) 
 
Classroom Teaching  (Since 1995, and not cited in Local Presentations above)  
 
 Principles of Clinical Medicine,  
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  “Obstetric Physical Examination”, 1995, 1996, 1997, 1998, 2000, 2001, 2002, 2003, 2004, 2005 

Pelvic/GU Examination Instructor, 1995, 1996, 1997, 1998, 1999, 2000, 2001, 2002, 2003, 2004, 
2005, 2006, 2007, 2008, 2009, 2010 

  
 Gross Anatomy Class – MS I Course:  
  Instructor 2001, 2003, 2004 
 
 Physician Assistant Curriculum 
  “Breast Disease” 1999, 2001 
  “Contraception” 1999, 2001 
  “Ectopic Pregnancy” 2003, 2004, 2005, 2006, 2007 
 
 Human Growth and Development - MS II Course 

“Contraception, Abortion, and Sterilization” 1995-2012 
  “Female Infertility” 1995-2001 
  “Abnormal Menstrual Cycles” 1995-2004 
  “Panel: Population Growth”, 1995-1998 
  
 Pediatric Resident Noon Conference Series 
  “Contraception for Adolescents,” 1996, 1998, 2000, 2003 
  “Evaluation and Management of Abnormal Bleeding in Adolescents,” 2000, 2002 
  
 Internal Medicine Resident Noon Conference Series  
  “Contraception Review”, 2004 
  
 Students for Reproductive Choice Elective 
  “Surgical Abortion Technique” 1997-2007 
 
 Women’s Health Care Nurse Practitioner Curriculum 
  “Abortion Review” 1995, 1996, 1997, 1998, 1999, 2000, 2001, 2002, 2003 
  “Benign Breast Disease” 1995, 1996, 1997, 1998, 1999, 2000, 2001, 2002, 2003 
  “Oral Contraceptives and Emergency Contraception” 2002, 2003 
 
 Nurse-Midwifery Curriculum 
  “Shoulder Dystocia” 1995-2016 
  “Breech Presentation” 2006, 2008, 2010, 2012, 2014, 2016 
 
 Family Practice Resident Noon conference  
  “Contraception Update” 2003 
  “Medical Abortion” 2003 
 
 Endocrinology Fellows Noon Conference  
  “Contraceptive Review” 2005 
 
 Women’s Health Interest Group 
  “Management of Breech Presentation” 2010 
 
Education Grants and Contracts: 
 
Fellowship in Family Planning, funded by the Buffett Foundation. This pays for the salary of two fellows (R5 & R6) 
and 10% of the faculty of the fellowship director, (split evenly with the assistant fellowship director) 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 49 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 467 



24 
 
 
Effectiveness of Educational Activity: 
 
Evaluations from teaching activities are available. 
 
Mentorship: 
 
Served on the MPH thesis committee for Kim Goldsmith, 2003-2004. 
Served as mentor of numerous residents for their research projects including Lisa Thomas, Alison Edelman, Neva 
Phair, Carla Picardo, Marni Kwiecen, Liz Morgan, Gary Burgoine, Stephanie Koontz, Gina Allison, Emily Drath 
 
Service and Membership of Educational Committees: 
 
Steering Committee for the Human Growth and Development Course, SOM, OHSU, 1995-2002 
Course Development Committee, Transition to Internship, SOM, OHSU, 1998 
Member, Thesis Advisor for Kim Goldsmith, candidate for MPH, 2003 
 
Honors and Awards for Education: 
 

Outstanding Teaching Award, presented by graduating chief residents, OB/GYN Department at OHSU, 
June 1992. 

   
APGO/CREOG National Faculty Award, presented for excellence in teaching to one faculty member in the 
Ob/Gyn Dept. at OHSU each year, June 1993. 

 
Excellence in Basic Sciences Teaching MSII Curriculum, OHSU, School of Medicine, 1994-1995. 

 
Teaching Excellence Award, OHSU, School of Medicine, 1999-2000  

 
J. David Bristow Award, OHSU, School of Medicine, Senior Class recognition to “one faculty member who 
exemplifies the ideals of the true physician as he/she conducts clinical practice with patients and 
colleagues”, June 2001. 

 
APGO/CREOG National Faculty Award, presented for excellence in teaching to one faculty member each 
year, June 2001  
 
Planned Parenthood Federation of America, Affiliate Excellence Award given to one affiliate in the country 
for outstanding clinical teaching and research, 2003 
 
Chosen as Faculty Marshal, OHSU School of Medicine Commencement Ceremony, June, 2004 
 
Teaching Excellence Award, OHSU, School of Medicine, 2003-2004 
 
Medical Students for Choice Faculty Mentor Award, presented at MSFC National meeting, Philadelphia, 
March, 2005 
 
J. David Bristow Award, OHSU, School of Medicine, Senior Class recognition to “one faculty member who 
exemplifies the ideals of the true physician as he/she conducts clinical practice with patients and 
colleagues”, June 2007. 

The Leonard Tow Humanism in Medicine Award, June 2007 
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Chosen as Faculty Marshal, OHSU School of Medicine Commencement Ceremony, June, 2008 
 
Outstanding Teacher Award, presented by graduating chief residents, OB/GYN Department at OHSU, June 
2009. 
 
Medical Students for Choice Faculty Mentor Award, presented at MSFC National meeting, Salt Lake City, 
UT, October 2009.  
 
Robert Hatcher Family Planning Mentor Award, Society of Family Planning, 2015 
 
 

 
Medico-Legal activities:  
 
Testimony and depositions: 

 
Date Lawyer Name Location 

8/7/07 John Hart Warling v Newhall Oregon 
9/25/07 Larry Brisbee Fino-Morales v Providence Oregon 
11/30/07 Kelly Giampa Brown v Newhall Oregon 
1/10/08 Kim Hoyt Jones v Peterson Oregon 
2/26/08 John Hart Kluschkowski v Peacehealth Oregon 
11/3/08 Michael Ramsden Dusbabek v Ambrose Idaho 
May 2009 John Hart Wharton v Grant Oregon 
8/25/11 Ed Lemons Hayes v Price Nevada 
11/6/11 TroyBundy Nguyen v Draper Oregon 
11/20/14 Larry Brisbee Bergstrom v Carbonell Oregon 
 Sherry Browning Bergstrom v Carbonell Oregon 
2/6/20 Chip Horner Ziadi-Hadar v A Gentle Beginnings Oregon 
 
 
Other Legal Activities 
 
 

Date Lawyer Name Activity Location 
10/6/16 Laura Einstein State of Idaho v Planned Parenthood Deposition Boise, Idaho 
3/24/17 Alexa Kolbi-Molinas ACLU v Commonwealth of Kentucky Testimony Lexington, 

Kentucky 
11/8/17 Janet Crepps Center for Reproductive Rights vs Texas Testimony Austin, Texas 
4/5/19 Chip Horner Maria Espuro vs Bayer Deposition Portland, OR 
2/1/19, 
5/20/19, 
5/31/19 

Jenny Ma Falls Church Medical Center vs  Norman 
Oliver 

Deposition and 
testimony 

Portland, OR 
Richmond, VA 
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY  
STATE OF OKLAHOMA 

 

(1) SOUTH WIND WOMEN’S CENTER 
LLC, D/B/A TRUST WOMEN 
OKLAHOMA CITY, on behalf of itself, its 
clinicians and staff, and its patients; and 

(2) COLLEEN MCNICHOLAS, D.O., on 
behalf of herself and her patients; and 

(3) BRIDGET VAN TREESE, M.S.N., 
APRN-CNP., on behalf of herself and her 
patients, 
 

Plaintiffs, 

            v. 

(1) MIKE HUNTER, in his official capacity as 
Attorney General of Oklahoma; and 

(2) DAVID PRATER, in his official capacity 
as Oklahoma County District Attorney; and  

(3) LYLE KELSEY, in his official capacity as 
Executive Director of the Oklahoma State 
Board of Medical Licensure and 
Supervision; and 

(4) G. ROBINSON STRATTON, III, in his 
official capacity as Executive Director of 
the Oklahoma State Board of Osteopathic 
Examiners; and 

(5) KIM GLAZIER, in her official capacity as 
the Executive Director of the Oklahoma 
Board of Nursing; and 

(6) GARY COX, in his official capacity as 
Oklahoma Commissioner of Health,  
 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

Case No. CV-2019-2506 

Hon. Judge N. Mai 

 
 

DECLARATION OF DANIEL A. GROSSMAN, M.D. IN SUPPORT OF PLAINTIFFS’ 
REPLY MOTION FOR A TEMPORARY INJUNCTION  
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DANIEL A. GROSSMAN, M.D., declares and states as follows:   

1. I submit this declaration in support of Plaintiffs’ Reply in Support of their Motion 

for a Temporary Injunction, which seeks to enjoin enforcement of 63 O.S. § 1-729.1 (the 

“Physician In-Person Law”) and 63 O.S. § 1-731(A) (the “Physician-Only Law”) (together, the 

“Challenged Laws”).  More specifically, this declaration responds to the opinions offered by Dr. 

Donna Harrison in support of Defendants’ opposition to the Plaintiffs’ motion.   

2.  The opinions in this declaration are based on my education, clinical training, 

experience as a practicing physician over the past twenty-six years, my medical research, regular 

review of other medical research in my field, and attendance at professional conferences.  My 

background is more extensively set forth in an affidavit I submitted in support of Plaintiffs’ Motion 

for a Temporary Injunction.1  The facts in this declaration, unless otherwise stated, are based on 

my personal knowledge. 

Medication Abortion is Safe 

3. As I discussed in my previous affidavit, under any measure of safety, medication 

abortion is a safe medical treatment and a safe method of abortion.2  Numerous major, peer-

reviewed studies—including several relied on by the U.S. Food and Drug Administration (“FDA”) 

in approving an updated label for Mifeprex in 20163—demonstrate the safe and effective use of 

mifepristone for medication abortion up to ten weeks (70 days) of gestation.  As discussed in 

further detail below, Dr. Harrison’s opinions about the safety of medication abortion are not 

supported by the medical literature.   

 
1 See Grossman Aff. ¶¶ 1-4.  
2 See Grossman Aff. ¶ 19.  
3 U.S. Food & Drug Administration (FDA), Mifeprex Label 2016, 7 (2016), 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf [hereinafter “Mifeprex Label”]. 
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4. Dr. Harrison’s declaration selectively quotes data from the FDA’s Mifepristone 

Adverse Events Summary (“Summary”), and, moreover, it fails to provide any context for the 

data.4  The Summary reports adverse events over a period of 18 years, during which time 

approximately 3.7 million women have received medication abortion using mifepristone for 

medical termination of pregnancy.  Therefore, the hospitalization rate is 0.028% 

(1,042/3,700,000), the blood transfusion rate is 0.016% (599/3,700,000), and the infection rate is 

0.011% (412/3,700,000).5  These numbers are consistent with those reported in peer-reviewed 

studies.6  However, Dr. Harrison omits this information from her declaration, even though it is 

included in the FDA’s Summary. 

5. Moreover, Dr. Harrison’s declaration focuses on the 24 deaths linked to medication 

abortion reported in the Summary, but omits that 11 of those 24 deaths do not appear related to 

medication abortion.7  Six of the deaths were related to drug use, overdose, or intoxication, two 

were homicides, one was a suspected homicide, one was due to suicide, and one resulted from 

emphysema.8  In addition, seven deaths were due to C. sordellii (Clostridium) infections,9 but there 

is no causal link between medication abortion and Clostridium infection.10  Indeed, the FDA label 

for Mifeprex states: “No causal relationship between the use of MIFEPREX and misoprostol and 

 
4 See Harrison Decl. ¶ 12. 
5 U.S. Food & Drug Administration (FDA), RCM # 2007-525, Mifepristone U.S. Post-Marketing Adverse Events 
Summary Through 12/13/2018, at 1-2, https://www.fda.gov/media/112118/download [hereinafter “FDA Post-
Marketing”]. 
6 See, e.g., Kelly Cleland et al., Significant Adverse Events and Outcomes After Medical Abortion, 121 OBSTET. & 
GYNECOL. 166, 169 (2013); Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and 
Complications After Abortion, 125 OBSTET. & GYNECOL. 175, 175 (2015). 
7 FDA Post-Marketing at 1. 
8 Id. 
9 Id. 
10 American College of Obstetricians and Gynecologists, Practice Bulletin No. 143: Medical Management of 
First-Trimester Abortion, 8 (Mar. 2014, reaffirmed 2016) [hereinafter “AGOC Bulletin”].  
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[fatal infections and bleeding] has been established.”11  Further, the FDA clinical review team 

confirmed that “[s]ince 2009, there have been no C. sordellii deaths associated with medical 

abortion in the U.S.”12  That there are only 13 deaths cited in the Summary that are possibly related 

to the abortion, out of 3.7 million patients, illustrates the extremely low mortality rate resulting 

from medication abortions. 

6. Consistent with these low rates of adverse events, a recent large-scale study that 

reviewed the outcomes of 233,805 medication abortions performed in the United States found that 

only 0.16% of patients experienced a significant adverse event (defined as hospital admission,  

blood transfusion, emergency department treatment, intravenous antibiotics administration, 

infection requiring treatment with intravenous antibiotics or admission to the hospital, or death).13  

My 2017 study of over 19,000 medication abortions in Iowa found that only 0.26% of patients experienced 

a clinically significant adverse event.14  Another study that I co-authored in 2015 examined complications 

from approximately 55,000 abortions among California Medicaid patients and found a major 

complication rate of 0.31% for medication abortion patients.15  

7. Dr. Harrison also incorrectly interprets information from the FDA Mifeprex label.16  

The label clearly states that serious adverse reactions—which include transfusion, infections, and 

hemorrhage—occur in less than 0.5% of women.17  However, Dr. Harrison groups the “adverse 

 
11 Mifeprex Label at 2. 
12 U.S. Food & Drug Admin., Ctr. for Drug Evaluation and Research, No. 020687Orig1s020, 
Med. Rev., 83 (Mar. 29, 2016), 
https://www.accessdata.fda.gov/drugsatfda_docs/nda/2016/020687Orig1s020MedR.pdf [hereinafter “FDA Med. 
Rev.”].   
13 Cleland et al., supra note 6, at 168-69.  
14 Daniel Grossman & Kate Grindlay, Safety of Medical Abortion Provided Through Telemedicine Compared With 
In Person, 130(4) OBSTET. & GYNECOL. 778, 781 (Oct. 2017).   
15 Upadhyay et al., supra note 6, at 181. 
16 See Harrison Decl. ¶¶ 10-11. 
17 Mifeprex Label at 7-8. 
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reactions” together with “serious adverse reactions” to incorrectly suggest that 85% of patients 

report “serious adverse reactions.”18  The most common “adverse reactions,” occurring in more 

than 15% of patients, are “nausea, weakness, fever/chills, vomiting, headache, diarrhea, and 

dizziness.”19  The label later describes these same reactions as “side effects.”20  While these side 

effects may be uncomfortable, they do not suggest that mifepristone is dangerous or unsafe.  

Women who have decided to have a medication abortion are advised of these side effects and are 

instructed on how to address them.21  They are given instructions on when to seek medical care, 

as with any prescription medication, and they are provided the contact information for their 

providers as an additional precaution.22 

8. Dr. Harrison also mischaracterizes and omits key information when she excerpts 

information from the “black box warning” of the Mifeprex label.23  Dr. Harrison quotes the label 

as stating: “Warning: Serious and Sometime Fatal Infections or Bleeding.”24  However, she does 

not fully quote the label, which goes on to read: “Serious and sometimes fatal infections and 

bleeding occur very rarely following spontaneous, surgical, and medical abortions, including 

following MIFEPREX use.  No causal relationship between the use of MIFEPREX and 

misoprostol and these events has been established.”25  Omission of this key information gives the 

false impression that infections are more common and dangerous than they actually are, and it 

 
18 See Harrison Decl. ¶ 10 (“‘About 85% of patients report at least one adverse reaction . . .  .’  These reactions 
include, but are not limited to, vomiting, headache, uterine hemorrhage, viral infections, and pelvic inflammatory 
disease.”).  
19 Mifeprex Label at 7. 
20 Id. at 19. 
21 Id. at 18 (listing these as possible symptoms after taking Mifeprex in the “Medication Guide,” which is handed to 
patients).  
22 Id. at 16. 
23 See Harrison Decl. ¶ 11.  
24 Id.  
25 Mifeprex Label at 2. 
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falsely insinuates that they are caused by Mifeprex—in direct contradiction to the language on the 

label. 

9. Dr. Harrison also notes that Mifeprex has a Risk Evaluation and Mitigation Strategy 

(“REMS”),26 but the presence of a REMS does not contradict or undermine the well-established 

safety record of medication abortion.  As outlined in my 2017 article, REMS “are intended for 

drugs that are known or suspected to cause serious adverse effects that cannot be mitigated simply 

by the label instructions,” but “the Mifeprex elements do not meet these specifications. 

Mifepristone is not inherently toxic or harmful to the woman using it.”27  Notably, other countries 

such as Australia and Canada have not imposed safety regulations analogous to the REMS, and 

have not encountered substantial safety concerns when administering mifepristone.28  The two 

serious risks described on the Mifeprex label are also not unique to the drug.  They occur after 

many other common obstetrical and gynecological procedures that are not subject to the same 

regulations as medication abortion.29  The “rationale for singling out Mifeprex as needing such 

measures to ensure safety is lacking, and the Mifeprex elements can hardly be justified as 

‘commensurate’ with the risks”—as the safety information included on the FDA-approved 

Mifeprex label itself makes clear.30 

Medication Abortion is as Safe as Surgical Abortion 

10. Dr. Harrison incorrectly asserts that medication abortions are more dangerous than 

surgical abortions.31  Medication abortions have an extremely low complication rate relative to 

 
26 Harrison Decl. ¶ 11.   
27 Mifeprex REMS Study Group, Sixteen Years of Overregulation: Time to Unburden Mifeprex, 376(8) NEW ENGL. 
J. MED. 790, 790-793 (2017).  
28 Id. at 792.  
29 Id.  
30 Id. 
31 See Harrison Decl. ¶¶ 15-18.    
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other medical procedures, including surgical abortion.  While it is true that the “failure rate” for 

medication abortion, i.e., the proportion of women who require a vacuum aspiration to complete 

the abortion, is higher than the proportion of women who undergo a surgical abortion and require 

a repeat procedure, this does not make medication more risky.  In fact, it is a known feature of the 

method that is clearly explained to patients during the counseling process.   

11. Further, as is the case in all other medical contexts, it should be up to the patient, 

in consultation with her medical provider, to weigh the risks and benefits of medication versus 

surgical abortion.  As I discussed in my previous affidavit, medication abortion has certain notable 

advantages over surgical abortion (e.g., it affords greater flexibility with respect to timing, avoids 

the use of anesthesia or sedation, and is less invasive and more private), and it is medically 

preferable for those with certain medical or anatomical conditions.32  Moreover, the relative risk 

of surgical abortion is not at all relevant to the question of whether medication abortion may be 

safely practiced via telemedicine or by advanced practice registered nurses (“APRNs”).   

Medication Abortion via Telemedicine is Safe 

12. As discussed at length in my prior affidavit, medication abortion can be safely 

provided via telemedicine.33  Contrary to Defendants’ arguments, Plaintiffs’ data about the safety 

of medication abortion when administered by telemedicine is not based solely on data from the 

Planned Parenthood clinics in Iowa.  The most recent telemedicine-specific study relies on data 

from multiple states, including Alaska, Idaho, Nevada, and Washington.34 

 
32 See Grossman Aff. ¶¶ 21-23.  
33 Id. at ¶¶ 25-31.  
34 Id. at ¶ 29 (citing Julia E. Kohn & Jennifer Snow, Medication Abortion Provided Through Telemedicine in Four 
U.S. States, 134 OBSTET. & GYNECOL. 343 (2019)). 
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13. Further, I disagree with Dr. Harrison’s opinions about telemedicine.  First, I do not 

believe that providing care via telemedicine “trivializes” the seriousness of that care.35  

Telemedicine is widespread around the country, and has not “trivialized” the care provided through 

this means.  In fact, a recent systematic review found that telemedicine is used for a variety of 

services related to women’s health.36  

14. Secondly, I disagree with Dr. Harrison’s opinion that telemedicine precludes a 

thorough evaluation before medication abortion.37  An ultrasound, which I understand is part of 

the Trust Women protocol for medication abortion via telemedicine, permits detection of an intra-

uterine pregnancy and excludes an ectopic pregnancy to the same degree as when a patient is 

evaluated in person.  The presence of an intra-uterine device (“IUD”) is generally excluded by 

patient history and may also be confirmed by ultrasound.  Neither the ACOG Practice Bulletin nor 

the FDA labeling for Mifeprex requires a physical exam to provide medication abortion.38   

15. Finally, I disagree with Dr. Harrison’s concerns about complications following a 

medication abortion via telemedicine.39  I understand that Trust Women, like many clinics, 

provides its patients with information about a follow-up appointment, a phone number for after-

hours concerns, and information on potential side-effects of the procedure.  Patients receive the 

care they need for medication abortion—whether provided via telemedicine or during an office 

visit.  In our cohort study in Iowa, we found that patients receiving medication abortion by 

telemedicine were just as likely to return to the clinic for follow-up as were patients who had a 

 
35 Harrison Decl. ¶ 29.   
36 Nathaniel DeNicola et al., Telehealth Interventions to Improve Obstetric and Gynecologic Health Outcomes: A 
Systematic Review. 135(2) OBSTET & GYNECOL 371 (2020).  
37 Harrison Decl. ¶¶ 30-38.  
38 See Mifeprex Label; ACOG Bulletin.  
39 Harrison Decl. ¶¶ 39-43.  
 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 60 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 478 



   
 

9 
 
 
 

medication abortion with an in-person visit.40  In addition, our study of almost 20,000 patients 

undergoing medication abortion in Iowa used safety outcome information that all physicians are 

required to report to the drug’s manufacturer and the FDA.  Therefore, we would have captured 

adverse events that were detected at clinical sites other than the abortion clinic,41 whether the 

treatment was provided in person or via telemedicine.42 

APRNs Can Safely Provide Medication Abortion 

16. Defendants assert that “safety and other reasons” justify preventing APRNs from 

performing medication abortions, without explanation or evidentiary support.43  In fact, 

Defendants’ position is contrary to well-accepted research and the positions of leading medical 

authorities. ACOG states that medication abortion “can be provided safely and effectively by 

nonphysician clinicians.”44  The FDA explicitly allows for non-physicians to provide medication 

abortions.45  Moreover, several studies have confirmed that non-physicians can safely provide 

abortions.46 

Dr. Harrison Misrepresents the Medical Literature on the Safety of Medication Abortion   
 

17. Dr. Harrison misconstrues data from the FDA and major peer-reviewed studies, and 

instead relies upon outdated and unreliable studies to support her opinions.  Dr. Harrison asserts 

that the FDA fails to adequately monitor complications.47  She relies on a study she co-authored 

 
40 Daniel Grossman et al., Effectiveness and Acceptability of Medical Abortion Provided Through Telemedicine, 118 
OBSTET. & GYNECOL. 296, 302 (2011).   
41 Grossman & Grindlay, supra note 14, at 779.  
42 Id.  
43 Opp. Br. at 14.  
44 ACOG Bulletin at 11.  
45 FDA Med. Rev. at 7; Mifeprex Label (uses term “healthcare provider” rather than “physician” throughout). 
46 See, e.g., Helena Kopp Kallner, et al., The Efficacy, Safety and Acceptability of Medical Termination of 
Pregnancy Provided by Standard Care by Doctors or by Nurse-Midwives: A Randomized Controlled Equivalence 
Trial, 122(4) Brit. J. OBSTET. & GYNECOL. 510, 515 (2014). 
47 Harrison Decl. ¶ 13.   
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that reviewed FDA Adverse Event Reports from 2000 through 2004.48  These data are from the 

first four years Mifeprex was used for medication abortion in the United States and are over fifteen 

years old.  Her study implies that the adverse event rate is underreported, but that assertion is 

speculative.  Dr. Harrison fails to acknowledge the subsequent robust review of adverse events 

based not only on FDA reports, but also U.S. clinical studies published in peer-reviewed journals.  

Neither her article nor her declaration support the conclusion that complications are unknown or 

widely underreported.  

18. The FDA carefully monitors reports of complications, and the agency’s data are as 

complete for mifepristone as they are for any other FDA-approved drug.  Nearly two decades of 

post-market experience and clinical studies have confirmed that medication abortion is safe and 

effective.49 

19. Specifically, the FDA’s recent review of 15 years of post-market experience and 

updated clinical studies highlights the overall safety and efficacy of medication abortion.50  The 

FDA’s efficacy review in connection with proposed changes to the Mifeprex label evaluated the 

quality of the studies that supported the current label, including whether the literature was an 

adequate primary information source to support the FDA’s conclusion that the current medication 

abortion protocol is safe.  Moreover, the FDA’s medical review provides detailed information 

regarding the medical literature reviewed by the FDA and its reasons for approving the label 

 
48 Margaret M. Gary & Donna J. Harrison, Analysis of Severe Adverse Events Related to the Use of Mifepristone as 
an Abortifacient, 40 ANNALS PHARMACOTHERAPY 1, 1 (2006). 
49 See Regina Kulier et al., Medical Methods for First Trimester Abortion (Review), COCHRANE DATABASE OF 
SYSTEMATIC REVS., Issue 11 (Nov. 2011). 
50 See FDA Med. Rev. at 47-76; see also U.S. Food & Drug Admin., Ctr. for Drug Evaluation and Research, 
No. 020687Orig1s020, Summary Rev., 10-12 (Mar. 29, 2016), 
https://www.accessdata.fda.gov/drugsatfda_docs/nda/2016/020687Orig1s020SumR.pdf [hereinafter “FDA 
Summary Rev.”].  
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update.  The 14 major studies and literature reviews relied upon by the FDA in approving the 

updated label are listed at Table 1 of the FDA’s Medical Review.51  The FDA’s clinical review 

team identified key serious adverse events—including hospitalization, serious infection, bleeding 

requiring transfusion, and ectopic pregnancy—discussed in the medical literature.52  The FDA 

team noted that, in U.S., hospitalization rates associated with medication abortion ranged from 

0.04% to 0.6% (in a population of over 14,000 women); serious infection occurred in 0% to 

0.2% of cases (in a population of over 12,000 women); and rates of transfusion were 0.03% to 

0.5% (in a population of over 17,000 women).53  These rates of adverse events are well within 

the range of an acceptable level of risk for a medical treatment.54  The FDA noted that the regimen 

“has been studied extensively in the literature using U.S. and global sites”55 and concluded that 

major adverse events were “exceedingly rare.”56  

20. Dr. Harrison is also wrong in her analysis of the 2015 Upadhyay study, which 

analyzed complication rates resulting from abortions in more than 50,000 California Medicaid 

patients.57  The study, which I co-authored, reviewed billing codes to evaluate the type of medical 

care patients received following an abortion, both at the location where they received the abortion 

and at other locations, including the emergency department.  Because the study’s methodology 

captured all care women received post-abortion, it is one of the most thorough and reliable studies 

on abortion complications.  Dr. Harrison criticizes this study by suggesting that its definition of 

 
51 See FDA Med. Rev. at 18, Table 1; see also FDA Med. Rev. at 91-98, App. 9.5, for the full list of references 
reviewed by the FDA. 
52 FDA Summary Rev. at 10.  
53 Id. at 10-11.  
54 FDA Med. Rev. at 47. 
55 FDA Summary Rev. at 11.  
56 FDA Med. Rev. at 47. 
57 See Harrison Decl. ¶ 27; Upadhyay et al., supra note 6.   
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“major” complications is unduly narrow.58  This is not true; the study defines “major” complication 

broadly to include “serious unexpected adverse events requiring hospital admission, surgery, or 

blood transfusion.”59  This definition is similar, if not more inclusive, than the FDA’s definition 

of a “serious adverse event.”60 

21. Dr. Harrison suggests that “emergency room visits” should also be included in the 

safety assessment.61  In our study of more than 19,000 medication abortions in Iowa, we did 

document the frequency of emergency department visits where treatment was given, and these 

visits were very rare.62  Among 8,765 medication abortions provided by telemedicine, there were 

13 cases of emergency department visits where treatment was given (0.15%).63  Among 10,405 

medication abortions provided with an in-person visit, there were 22 cases of emergency 

department visits where treatment was given (0.21%).64  The prevalence of these visits was very 

low in both groups and did not differ to a statistically significant extent between telemedicine and 

in-person provision. 

22. In her declaration, Dr. Harrison expresses concern that hemorrhage without 

transfusion is not considered a major complication.  She notes that she has reviewed FDA adverse 

event reports where patients lost “nearly half of their blood—without [receiving] a transfusion.”65  

Given that the average person has a blood volume of approximately five liters, this would mean 

losing approximately 2500 cc of blood.  It is unfortunate that Dr. Harrison did not provide more 

 
58 See Harrison Decl. ¶ 27.   
59 Upadhyay et al., supra note 6, at 176. 
60 See Mifeprex Label at 7-8 (defining “serious adverse event” as including transfusion, infections, and hemorrhage). 
61 See Harrison Decl. ¶ 27.  
62 Grossman & Grindlay, supra note 14.   
63 Id. at 781.  
64 Id.  
65 Harrison Decl. ¶ 27. 
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information about these cases, since it would be very unusual to have such a massive hemorrhage 

and not require a transfusion.  The problem is that hemorrhage does not have a standard definition 

and may be interpreted to mean any degree of bleeding.  Given that bleeding is an expected 

symptom of medication abortion, unquantified hemorrhage is not necessarily a sign of an adverse 

event—and certainly not a major one.  

23. The study found that only 3.1 out of 1,000 patients (0.31%) in this study 

experienced a major complication (hospital admissions, surgery, or blood transfusion) following a 

medication abortion.66  By contrast, nearly 3% (i.e., ten times higher than for medication abortions) 

of all women who give birth vaginally have a prolonged hospital admission or early re-admission 

to the hospital.  For cesarean delivery (a major operation that more than 30% of American women 

who give birth will undergo), the figure is three times higher.67   

24. Dr. Harrison also ignores that the study included an analysis of all 

“complications”—not just those defined as “major”—and employed an extremely broad 

definition.  The study “defined a complication as any postabortion adverse event that received an 

abortion-related diagnosis or treatment at any source of care, including EDs [emergency 

departments] and the original abortion facility within 6 weeks of an abortion procedure.”68  Even 

following that broad definition of “complication,” the study reported only a 5.2% rate of 

 
66 Upadhyay et al., supra note 6, at 175.  
67 Patricia R. Hebert et al., Serious Maternal Morbidity After Childbirth: Prolonged Hospital Stays and 
Readmissions, 94 OBSTET. & GYNECOL. 942, 944 (1999); Brady E. Hamilton et al., Births: Preliminary Data for 
2011, 61 NAT’L VITAL STAT. REP. 1, 2 (Oct. 3, 2012), https://www.cdc.gov/nchs/data/nvsr/nvsr61/nvsr61_05.pdf. 
68 Upadhyay et al., supra note 6, at 179. 
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complications for medication abortions.69  The study also posits multiple reasons why it may have 

over-reported complications.70  

25. The studies Dr. Harrison relies on to assert that “[medication abortion] 

complications are common” are inferior to the studies relied upon by the FDA and by Plaintiffs.71  

Both the Mulligan study72 and the Niinimaki study73 have serious methodological limitations.  The 

Mulligan study has a small sample size74 and does not control for the route of misoprostol 

administration or timing of misoprostol administration.75  The Niinimaki study does not 

differentiate between different medication abortion protocols.76  The Niinimaki study also does 

not define how hemorrhage was quantified.77  And in any event, the Mulligan study concludes that 

“the rate of any adverse outcome following early abortion is low” and that “little can be made of 

the likelihood of the most serious adverse outcomes of early abortion except to note that they are 

rare.”78 The Niinimaki study finds that there is a “low level of serious complications”79 and medical 

and surgical abortion are “generally safe.”80  

 
69 Id. at 181.    
70 See id. at 182. 
71 Harrison Decl. ¶¶ 24-27.  
72 Ea Mulligan & Haley Messenger, Mifepristone in South Australia: The First 1343 Tablets, 40(5) AUSTRALIAN 
FAMILY PHYSICIAN 342 (2011). 
73 Maarit Niinimaki et al., Immediate Complications After Medical Compared with Surgical Termination of 
Pregnancy, 114(4) OBSTET. & GYNECOL. 795 (2009). 
74 Mulligan & Messenger, supra note 72, at 343 (947 medication abortion in the sample compared to 233,805 
medication abortions in the sample in Cleland et al., supra note 6, and 11,319 medication abortion in the sample in 
Upadhyay et al., supra note 6). 
75 Id.  
76 Niinimaki et al., supra note 73, at 796.  
77 Id. at 799-800.  
78 Mulligan & Messenger, supra note 72, at 343-44. 
79 Niinimaki et al., supra note 73, at 803.  
80 Id. at 798. 
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26. Dr. Harrison cites to an “abortion reversal” study as part of her claim that there is a 

high risk of hemorrhage following medication abortions.81  This study was designed to test a claim 

that medication abortions are “reversable” and was conducted by having the patient take only 

mifepristone, but not misoprostol, the second drug in the medication abortion regimen.82  The 

higher rate of hemorrhage confirmed the importance of the two-drug regimen for medication 

abortion.  As a result, the “reversal” study says nothing about the safety of the current protocol for 

medication abortion, which requires the administration of both drugs.  This protocol is extremely 

safe, as demonstrated by the fact that serious adverse reactions, including hemorrhage, occur in 

less than 0.5% of women who undergo the treatment.83 

Conclusion 

27. The Challenged Laws present arbitrary, burdensome, and unreasonable restrictions 

on the provision of medication abortion that serve no legitimate medical purpose in light of the 

safety of that treatment.     

28. Dr. Harrison misrepresents existing studies and relies on outdated or debunked 

information to suggest that medication abortion is dangerous, when—in fact—the data, research, 

and credible peer-reviewed studies show it is extremely safe.   

29. It is my opinion that Oklahoma’s prohibition on the delivery of medication abortion 

via telemedicine and by APRNs burdens women’s access to medication abortion for no medically 

justifiable reason.  

 

 
81 See Harrison Decl. ¶ 20. 
82 See Mitchell D. Creinin et al., Mifepristone Antagonization with Progesterone to Prevent Medical Abortion, 
135(1) OBSTET. & GYNECOL. 158 (2020).   
83 Mifeprex Label at 7-8.  
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I declare under penalty of perjury that the foregoing is true and correct. 

 

Dated this 30th day of January, 2020. 

      __________________________________ 

      Daniel A. Grossman, M.D. 
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INTEREST OF AMICI CURIAE 

Amici are nationwide, non-partisan organizations of leading medi-

cal professionals and experts in the United States.  They represent the 

doctors and nurses who are on the front lines caring for patients and 

fighting the COVID-19 pandemic.  They file this brief because the Gover-

nor of Texas’s new executive order, which according to the Attorney Gen-

eral effectively bans abortion in the state, poses a severe threat to the 

health and well-being of women in Texas.  The executive order is contrary 

to the considered judgment of the medical community.  If permitted to 

remain in effect, it will deny women essential medical care, care that 

should not be delayed or denied, in violation of the Constitution.  A full 

list of amici is provided in the appendix to this brief.1    

INTRODUCTION AND SUMMARY OF ARGUMENT 

For the first time since 1973, abortion is effectively illegal in Texas.  

Physicians and medical professionals in the state face possible criminal 

prosecution if they provide this essential medical care.  Reproductive 

health care is critical to a woman’s overall health, and access to abortion 

                                        
1  No counsel for a party authored this brief in whole or in part, and no entity or 

person, other than amici curiae, their members, and their counsel, made a monetary 

contribution to the preparation or submission of this brief.  See Fed. R. App. P. 

29(a)(2), (a)(4)(E).  The parties have consented to the filing of this brief. 
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is an important component of reproductive health care.  Amici are leading 

societies of medical professionals, whose policies represent the considered 

judgment of many health care professionals in this country.  Amici’s po-

sition is that laws that regulate abortion should be supported by a valid 

medical justification.  The Governor’s decision to effectively ban abortion 

in Texas during the COVID-19 pandemic lacks a valid medical justifica-

tion.  If allowed to remain in effect, the Governor’s order will render abor-

tion inaccessible in the state and will severely harm women. 

On March 22, 2020, the Governor issued Executive Order GA-09, 

which bars “all surgeries and procedures that are not immediately med-

ically necessary.”2  The order’s stated purpose is to conserve hospital re-

sources, including personal protective equipment (PPE).3   

The Attorney General has interpreted the executive order to take 

the drastic step of banning all non-emergency abortions in Texas, and he 

                                        
2  Tex. Exec. Order No. GA-09, at 3 (Mar. 22, 2020), https://perma.cc/F6EU-EBPE. 
3  Id. (order exempts procedures that “would not deplete the hospital capacity or the 

personal protective equipment needed to cope with the COVID-19 disaster”).   
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has stated he will criminally prosecute physicians and medical profes-

sionals who violate the order.4  The ban is scheduled to last at least until 

April 21, 2020, or until the Governor modifies it.5  The state defendants 

suggest that this is just a “three-week pause,”6 but there is no medical or 

scientific reason to believe that the COVID-19 pandemic will be resolved 

in three weeks.     

The executive order has the “force and effect of law.”7  Physicians 

and medical professionals who violate the law are subject to criminal pen-

alties, including fines of up to $1,000 and imprisonment for up to 180 

days.8  Violators also are subject to administrative enforcement proceed-

ings, which may result in discipline by the state medical board.9   

This ban is contrary to the considered judgment of the country’s 

leading physician organizations, including guidance from the American 

                                        
4  Office of the Att’y Gen. of Tex., Health Care Professionals and Facilities, Including 

Abortion Providers, Must Immediately Stop All Medically Unnecessary Surgeries and 

Procedures to Preserve Resources to Fight COVID-19 Pandemic (Mar. 23, 2020) 

(“Those who violate the governor’s order will be met with the full force of the law.”), 

https://perma.cc/9WSX-JW6N.   
5  Tex. Exec. Order No. GA-09, at 3 (Mar. 22, 2020).    
6  Pet. for a Writ of Mandamus 2. 
7  Tex. Gov’t Code Ann. § 418.012 (West 1987).   
8  See Tex. Gov’t Code Ann. § 418.173 (West 1987).   
9  See 25 Tex. Admin. Code §§ 135.24(a)(1)(F), 139.32(b)(6); 22 Tex. Admin. Code 

§ 185.17(11); Tex. Occ. Code Ann. §§ 164.051(a)(2)(B), (a)(6); 301.452(b)(3), (b)(10).     
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Medical Association, the American College of Obstetricians and Gynecol-

ogists, and the American College of Surgeons.10  The Governor’s ban on 

abortion in the state, except in cases of emergency, is not supported by 

accepted medical practice or scientific evidence.  There is a broad medical 

consensus that abortion is essential health care, accessed by at least one-

quarter of women in the United States during their lifetimes.  There is 

no evidence that prohibiting abortion during the pandemic will mitigate 

PPE shortages or promote public health and safety.   

The Governor’s order will make safe abortion inaccessible in Texas.  

Abortion care will be delayed or, in some cases, denied altogether.  Some 

women will travel long distances to go out of state to obtain abortion care.  

And some women likely will resort to unsafe methods of abortion.   

 There is no medical justification for this ban on abortion.  Amici’s 

members are on the front lines caring for patients, at great personal risk.  

They understand that the COVID-19 pandemic is a public health crisis 

                                        
10  Am. Coll. of Obstetricians & Gynecologists (ACOG), Joint Statement on Abortion 

Access During the COVID-19 Outbreak (Mar. 18, 2020) (ACOG Joint Statement), 

https://perma.cc/52S9-LHUA; Am. Coll. of Surgeons, COVID-19 Guidelines for Triage 

of Gynecology Patients (Mar. 24, 2020) (American College of Surgeons Statement), 

https://perma.cc/4KXE-24KY; Am. Med. Ass’n, AMA Statement on Government Inter-

ference in Reproductive Health Care (Mar. 30, 2020) (AMA Statement), 

https://perma.cc/2YZR-2UXT. 
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that requires the full attention and resources of our health care system.  

But the COVID-19 pandemic does not justify restricting abortion care in 

Texas.  Most abortions do not require use of any hospital resources and 

use only minimal PPE.  Indeed, the Governor’s order is likely to increase, 

rather than decrease, burdens on hospitals and use of PPE.  At the same 

time, it will severely impair essential health care for women, and it will 

place doctors, nurses, and other medical professionals in an untenable 

position by criminalizing necessary medical care.  

The Court should deny the petition for a writ of mandamus.         

ARGUMENT 

I. ABORTION IS ESSENTIAL, TIME-SENSITIVE, AND SAFE 
HEALTH CARE  

Abortion is an essential component of comprehensive health care.  

Like all medical matters, decisions regarding abortion should be made by 

patients in consultation with their physicians and health care profession-

als and without undue interference from outside parties.11  The medical 

                                        
11 ACOG, Statement of Policy, Abortion (reaffirmed 2017) (ACOG Abortion Policy), 

https://perma.cc/73RA-RMUK. 
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community recognizes that “[a]ccess to legal and safe pregnancy 

termination . . . is essential to the public health of women everywhere.”12   

Abortion also is a common medical procedure.  In 2017, medical pro-

fessionals performed over 860,000 abortions nationwide,13 including ap-

proximately 55,440 in Texas.14  Approximately one-quarter of American 

women will have an abortion before the age of 45.15   

Abortion is one of the safest medical procedures performed in the 

United States, and the vast majority of abortions are performed in out-

patient non-hospital settings.16  Complication rates from abortion are ex-

tremely low, and most complications are relatively minor and easily 

                                        
12  Editors of the New England Journal of Medicine et al., The Dangerous Threat to 

Roe v. Wade, 381 New Eng. J. Med. 979, 979 (2019) (stating the view of the editors, 

along with several key organizations in obstetrics, gynecology, and maternal-fetal 

medicine, including the American Board of Obstetrics and Gynecology); see ACOG 

Joint Statement; American College of Surgeons Statement; AMA Statement. 
13  Rachel K. Jones et al., Abortion Incidence and Service Availability in the United 

States, 2017, at 7 (2019) (Abortion Incidence 2017). 
14  Guttmacher Inst., State Facts About Abortion:  Texas (2020).    
15  Rachel K. Jones & Jenna Jerman, Population Group Abortion Rates and Lifetime 

Incidence of Abortion:  United States, 2008-2014, 107 Am. J. Pub. Health 1904, 1908 

(2017). 
16  See, e.g., National Academies of Sciences, Engineering, Medicine, The Safety and 

Quality of Abortion Care in the United States 10 (2018) (Safety and Quality of Abor-

tion Care) (“The clinical evidence clearly shows that legal abortions in the United 

States – whether by medication, aspiration, D&E, or induction – are safe and effec-

tive.  Serious complications are rare.”). 
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treatable.17  The most common complications following an abortion typi-

cally can be treated by follow-up procedures at the clinic and/or with an-

tibiotics.18   

Major complications from abortion are exceptionally rare, occurring 

in just 0.23 to 0.50 percent of cases, depending on the method used.19  The 

risk of death from abortion is even rarer.  Nationally, fewer than one in 

100,000 patients die from abortion-related complications.20  The risk of 

death associated with childbirth is approximately fourteen times higher 

than the risk associated with abortion.21   

                                        
17  Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and Com-

plications After Abortion, 125 Obstetrics & Gynecology 175, 181 (2015) (Upadhyay); 

see Safety and Quality of Abortion Care 60.   
18  See ACOG, Induced Abortion:  What Complications Can Occur with an Abortion? 

(2015), https://perma.cc/DFU5-WL5D; Safety and Quality of Abortion Care 116.   
19  Kari White et al., Complications from First-Trimester Aspiration Abortion:  A Sys-

tematic Review of the Literature, 92 Contraception 422, 434, 435 tbl. 7 (2015) (White).   
20  Elizabeth G. Raymond & David A. Grimes, The Comparative Safety of Legal 

Induced Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 

215, 216 (2012) (Raymond & Grimes); see ACOG, Guidelines for Women’s Health Care:  

A Resource Manual 719 (4th ed. 2014).   
21  Raymond & Grimes 216.    
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Advances in medical science have expanded safe options for preg-

nancy termination.  For example, medication abortion is a safe and effec-

tive option in the first trimester.22  Thirty percent of abortions are medi-

cation abortions, where patients typically take the medication to com-

plete the procedure at home.23   

Non-medication abortion commonly is performed in clinics or doc-

tor’s offices, as opposed to hospitals.  Nationally, 95 percent of abortions 

are performed in non-hospital settings.24  There is no medically sound 

reason to assume that abortions performed in hospitals are safer than 

those performed in abortion clinics or offices.  Indeed, scientific literature 

suggests that the safety of abortions performed in office settings is equiv-

alent to those performed in hospital settings.25   

                                        
22  See Safety and Quality of Abortion Care 10, 51-55. 
23  Tara C. Jatlaoui et al., Abortion Surveillance – United States 2015, 67 Morbidity 

& Mortality Weekly Rep. 1, 33 tbl. 11 (2018) (Jatlaoui); Rachel K. Jones & Jenna 

Jerman, Abortion Incidence and Service Availability in the United States, 2014, 49 

Perspectives on Sexual & Reprod. Health 17, 24 tbl. 5 (2017) (Abortion Incidence 

2014).  
24  Rachel K. Jones & Kathryn Kooistra, Abortion Incidence and Access to Services in 

the United States, 2008, 43 Perspectives on Sexual & Reprod. Health 41, 42 (2011) 

(Abortion Incidence 2008); Theodore Joyce, The Supply-Side Economics of Abortion, 

365 New Eng. J. Med. 1466, 1467 (2011) (Joyce).   
25  Sarah C.M. Roberts, Ushma D. Upadhyay & Guodong Liu, Association of Facility 

Type with Procedural-Related Morbidities and Adverse Events Among Patients Un-

dergoing Induced Abortions, 319 JAMA 2497, 2505 (2018); White 440; see Safety and 

Quality of Abortion Care 10, 73, 79. 
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The overwhelming weight of medical evidence conclusively demon-

strates that abortion is an extremely safe, common medical procedure.  

The Supreme Court made just that point in Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292 (2016), when it noted that “[t]he great weight 

of evidence demonstrates that,” before Texas enacted certain regulations, 

“abortion in Texas was extremely safe with particularly low rates of seri-

ous complications and virtually no deaths occurring on account of the 

procedure.”  Id. at 2302 (quoting district court’s order).  See also June 

Medical Services LLC v. Kliebert, 250 F. Supp. 3d 27, 61 (M.D. La. 2017) 

(“Abortion is one of the safest medical procedures in the United States.”), 

rev’d, 905 F.3d 787 (5th Cir. 2018), cert. granted, 140 S. Ct. 35 (2019) (No. 

18-1323) (argued Mar. 4, 2020).   

While abortion is a safe and common medical procedure, it is also a 

time-sensitive one for which a delay may increase the risks or potentially 

make it completely inaccessible.  The consequences of being unable to 

obtain an abortion profoundly impact a person’s life, health, and well-

being. 
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II. THE GOVERNOR’S ORDER WILL MAKE SAFE, LEGAL 
ABORTION INACCESSIBLE IN TEXAS  

The Governor’s order will lead to abortion care being delayed or de-

nied.  If Texas’s abortion facilities must suspend all services while the 

executive order remains in effect, many patients seeking abortion care in 

early pregnancy will no longer be eligible for medication abortion.26  

Many patients may not be able to obtain care until the second trimester.27  

Second-trimester abortions “are more expensive, and fewer facilities offer 

the service.”28  And once the executive order expires, existing facilities 

may not have enough capacity to immediately provide abortion care to 

patients seeking that care, which will delay the service even further.29   

Delays in obtaining an abortion can compromise patients’ health.  

Abortion should be performed as early as possible because, although 

abortion procedures are among the safest medical procedures, the asso-

ciated rate of complications increases as the pregnancy progresses.30  The 

                                        
26  Kari White et al., The Potential Impacts of Texas’ Executive Order on Patients’ 

Access to Abortion Care 1, Tex. Policy Evaluation Project, Research Brief (2020) (Po-

tential Impacts), https://perma.cc/5V3F-25UK.  
27 Id.   
28  Id. at 2.  
29  Id.  
30  Safety and Quality of Abortion Care 75; see ACOG Abortion Policy. 
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chance of a major complication is higher in the second trimester than in 

the first trimester.31   

As a result of the Governor’s order, some women will travel out of 

state in order to attempt to obtain abortion care.  One very recent study 

concluded that most women will have to travel large distances to obtain 

abortion care:  “If Texas clinics are forced to suspend services while the 

executive order remains in effect, most counties (94%) will be 100 miles 

or more from a facility and approximately three-quarters (72%) will be 

over 200 miles away.”32  While the out-of-state travel itself poses an un-

due burden on women seeking abortion care, “most of Texas’ neighboring 

states require a mandatory in-person consultation visit and 24-hour wait-

ing period.”33  As a result, “many patients seeking care out of state would 

have to travel 800 round-trip miles or more to attend two separate vis-

its.”34  While some patients may be able to stay overnight, “research in-

dicates that fewer than one in five patients do so.”35  For many women, 

                                        
31  Upadhyay 181.   
32  Potential Impacts 3. 
33  Id. 
34  Id.  
35  Id.  
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especially low-income women, “[i]t is often difficult . . . to make the nec-

essary arrangements to travel to a clinic, especially one that is far away.  

Finding child care, taking time off work and covering the cost of gas in-

crease patients’ out-of-pocket expenses and are logistically challenging to 

arrange.”36   

Out-of-state travel may be particularly challenging as a result of 

COVID-19 because of “economic uncertainty from lost wages and need to 

care for children who are at home.”37  Moreover, at least one bordering 

state – Oklahoma – has similarly attempted to outlaw abortion,38 mean-

ing that even women who would be able to travel to a state like Oklahoma 

could be unable to access care.  

The Governor’s order likely will cause some women to resort to un-

safe methods of care.  Studies have found that women are more likely to 

self-induce abortions when they face barriers to reproductive services.39  

                                        
36  Id. 
37  Id. 
38  Okla. Fourth Am. Exec. Order 2020-07 (Mar. 24, 2020), https://perma.cc/A86V-

2PMS; Office of Gov. J. Kevin Stitt, Governor Stitt Clarifies Elective Surgeries and 

Procedures Suspended Under Executive Order (Mar. 27, 2020), https://perma.cc/ 

6V4H-YSMZ.  
39  See, e.g., Lisa H. Harris & Daniel Grossman, Complications of Unsafe and Self-

Managed Abortion, 382 New Eng. J. Med. 1029, 1029 (2020). 
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In Texas, many women will not have the means to travel out of state for 

abortion care, which increases the likelihood that they will attempt to 

self-induce abortion or seek an illegal abortion.40  Methods of self-induc-

tion outside medical abortion may rely on harmful tactics such as herbal 

or homeopathic remedies, getting punched in the abdomen, using alcohol 

or illicit drugs, or taking hormonal pills.41  

Previous experience in Texas proves the point:  From 2011 to 2013, 

Texas severely curtailed the ability to obtain abortion care.  In 2013, “the 

number of abortions performed in Texas declined 13% compared to the 

same period” the previous year, and “[t]he number of medication 

abortions provided . . . declined 70%.”42  A study that surveyed women 

seeking abortions revealed that “five of 23 respondents said they had 

thought about or looked into trying to self-manage their abortion; they 

said they did not pursue that option because they were worried that it 

                                        
40  See ACOG, Comm. on Health Care for Underserved Women, Opinion Number 613, 

Increasing Access to Abortion 2-3 (2014) (ACOG Opinion 613); Elizabeth G. Raymond 

et al., Mortality of Induced Abortion, Other Outpatient Surgical Procedures and Com-

mon Activities in the United States, 90 Contraception 476, 478 (2014). 
41  Daniel Grossman et al., Knowledge, Opinion and Experience Related to Abortion 

Self-Induction in Texas, Tex. Policy Evaluation Project Research Brief 3 (2015).   
42  Liza Fuentes et al., Texas Women’s Decisions and Experiences Regarding Self-

Managed Abortion, BMC Women’s Health 2 (2020). 
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would not be safe or that it would not be effective.”43  That study con-

cluded that “self-managed abortion may become more common if clinic-

based abortion care becomes more difficult to access, especially among 

women in south Texas” and “among poor women – who make up more 

than half of all abortion patients.”44   

Finally, evidence suggests that women are more likely to experi-

ence short-term psychological issues when denied an abortion.  For ex-

ample, women denied abortions because of gestational age bans are more 

likely to report short-term symptoms of anxiety than those women who 

received an abortion.45  Accordingly, restrictions on abortion, such as 

those at issue here, are detrimental to women’s physical and psychologi-

cal health and well-being. 

                                        
43  Id. 
44  Id. at 11.  
45  M. Antonia Biggs et al., Women’s Mental Health and Well-Being 5 Years After Re-

ceiving or Being Denied an Abortion:  A Prospective, Longitudinal Cohort Study, 74 

JAMA Psychiatry 169, 172 (2017).   
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III. THERE IS NO MEDICAL JUSTIFICATION FOR THE GOV-
ERNOR’S ORDER, AND IT WILL SEVERELY HARM 
WOMEN AND MEDICAL PROFESSIONALS  

A. The COVID-19 Pandemic Does Not Justify Restricting 
 Or Prohibiting Abortion Care In Texas  

It is the consensus of the nation’s medical experts that the COVID-

19 pandemic does not justify restricting or prohibiting abortion care.46   

The vast majority of abortions are performed in non-hospital settings.47  

Very, very few abortions result in complications that require hospitaliza-

tion.48  Because most abortion care is delivered in outpatient settings, 

providing abortion care does not require hospital resources, including 

hospital PPE.   

                                        
46 ACOG Joint Statement (ACOG and several other medical organizations “do not 

support COVID-19 responses that cancel or delay abortion procedures.”); American 

College of Surgeons Statement (listing “[p]regnancy termination (for medical indica-

tion or patient request)” as a “[s]urger[y] that if significantly delayed could cause sig-

nificant harm”); AMA Statement (In response to states issuing orders “ban[ning] or 

dramatically limit[ing] women’s reproductive health care,” the AMA’s view is that 

“physicians – not politicians – should be the ones deciding which procedures are ur-

gent-emergent and need to be performed, and which ones can wait, in partnership 

with our patients.”).  
47  Jatlaoui 33 tbl. 11; Joyce 1467; see Abortion Incidence 2014, at 24 tbl. 5; Abortion 

Incidence 2008, at 42. 
48  Ushma D. Upadhyay et al., Incidence of Post-Abortion Complications and 

Emergency Department Visits Among Nearly 55,000 Abortions Covered by the 

California Medi-Cal Program slide 28 (Jan. 28, 2014) (ANSIRH Grand Rounds 

presentation), https://perma.cc/Y4NJ-WM7Q.  
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Permitting abortion care – which is essential, time-sensitive health 

care – will not substantially increase the burdens hospitals face as a re-

sult of the COVID-19 pandemic.  In contrast, forcing women to carry 

pregnancies to term will increase reliance on the health care system and 

use of PPE.  Pregnant women remain in the health care system.  They 

often visit hospitals (including emergency rooms) for evaluation, thus us-

ing hospital bed space and resources.  Most women give birth in hospitals 

and some births even require surgery.  Further, women who attempt un-

safe, unmanaged abortions may require emergency hospitalization, 

which could use significant hospital resources.  Accordingly, the Gover-

nor’s order will actually increase the burdens on hospitals and increase 

the use of PPE.      

The Governor’s order also is likely to increase, rather than de-

crease, the spread and severity of COVID-19.  For the few women who 

may have the resources to travel to another state to obtain an abortion, 

there is no evidence that abortions in other states would utilize less med-

ical equipment than abortions in Texas.  Further, travel is one factor that 
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contributes to the spread of COVID-19.49  Many Governors have issued 

“shelter-in-place” orders that prevent people from even leaving their 

homes, except in certain narrow circumstances, in order to reduce 

COVID-19 spread.50   

To be sure, the availability of PPE is of critical importance to amici, 

who are on the front lines of the COVID-19 pandemic.  Amici’s members 

are caring for patients every day in trying circumstances and in cases 

where they have not been provided adequate PPE or testing.  Yet, it is 

disingenuous, at best, for the State to claim that banning abortion will 

preserve or mitigate shortages of PPE that the nation’s medical profes-

sionals need to care for people during the pandemic.  There is simply no 

evidence or logic under which that would be the case.  

B. The Order Will Harm Women And Pose A Serious 
Threat To Medical Professionals In Texas  

The Texas order bans all non-emergency abortions in the state, 

which will increase the likelihood that women will delay the procedure 

or will not be able to obtain the procedure at all.  As discussed, the order 

                                        
49  Centers for Disease Control & Prevention, Coronavirus Disease 2019 (COVID-19) 

– Travel in the US (last reviewed Mar. 30, 2020), https://perma.cc/2QA7-TL9M. 
50  See Sarah Mervosh et al., See Which States and Cities Have Told Residents to Stay 

at Home, N.Y. Times (updated Apr. 2, 2020), https://perma.cc/A6GF-HK7G.  
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means women may travel outside the state to obtain abortions, attempt 

to self-induce abortions through potentially harmful methods, or ulti-

mately be unable to obtain abortions at all, forcing them to carry an un-

wanted pregnancy to term.51  Each of these outcomes increases the like-

lihood of negative consequences to a woman’s physical and psychological 

health that could be avoided if abortion services were available.52  Being 

forced to carry a pregnancy to term could profoundly affect a person’s life, 

health, and well-being.   

The Governor’s order also poses serious threats to physicians and 

medical professionals.  Under the order, doctors, nurses, and other med-

ical professionals who perform abortion care that is constitutionally pro-

tected and medically necessary could lose their licenses and even be sub-

ject to criminal penalties, including imprisonment.53  Those are draco-

nian sanctions to place on individuals who are only attempting to offer 

the best possible care to their patients.   

* * * * * 

                                        
51  See, e.g., Abortion Incidence 2017, at 3, 8.   
52  See, e.g., ACOG Opinion 613.   
53  Tex. Exec. Order No. GA-09, at 3; see Tex. Gov’t Code Ann. § 418.173 (West 1987); 

see 25 Tex. Admin. Code §§ 135.24(a)(1)(F), 139.32(b)(6); 22 Tex. Admin. Code 

§ 185.17(11); Tex. Occ. Code Ann. §§ 164.051(a)(2)(B), (a)(6); 301.452(b)(3), (b)(10). 
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Abortion is essential health care for women, protected by the Con-

stitution.  For the first time since 1973, Texas has banned virtually all 

abortions in the state.  No valid medical justification supports that ban.  

Amici urge this Court to deny the petition for a writ of mandamus.     

CONCLUSION 

For the foregoing reasons, the Court should deny the petition for a 

writ of mandamus.  
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APPENDIX 
 

LIST OF AMICI CURIAE  
 

1. The American College of Obstetricians and Gynecol-

ogists (ACOG) is the nation’s leading group of physicians providing 

health care for women.  With more than 60,000 members – representing 

more than 90 percent of all obstetricians-gynecologists in the United 

States – ACOG advocates for quality health care for women, maintains 

the highest standards of clinical practice and continuing education of its 

members, promotes patient education, and increases awareness among 

its members and the public of the changing issues facing women’s health 

care.  ACOG is committed to ensuring access to the full spectrum of evi-

dence-based quality reproductive health care, including abortion care, for 

all women.  ACOG opposes medically unnecessary laws or restrictions 

that serve to delay or prevent care.  ACOG has previously appeared as 

amicus curiae in various courts throughout the country.  ACOG’s briefs 

and guidelines have been cited by numerous courts as providing author-

itative medical data regarding childbirth and abortion. 

2. The American Medical Association (AMA) is the largest 

professional association of physicians, residents, and medical students in 
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the United States.  Additionally, through state and specialty medical so-

cieties and other physician groups seated in the AMA’s House of Dele-

gates, substantially all U.S. physicians, residents, and medical students 

are represented in the AMA’s policymaking process.  The objectives of the 

AMA are to promote the science and art of medicine and the betterment 

of public health.  AMA members practice in all fields of medical speciali-

zation and in every state.  The federal courts have cited the AMA’s pub-

lications and amicus curiae briefs in cases implicating a variety of medi-

cal questions. 

3. The American Academy of Family Physicians (AAFP) is 

the national medical specialty society representing family physicians.  

Founded in 1947 as a not-for-profit corporation, its 134,600 members are 

physicians and medical students from all 50 states, the District of Colum-

bia, Guam, Puerto Rico, the Virgin Islands, and the Uniformed Services 

of the United States.  AAFP seeks to improve the health of patients, fam-

ilies, and communities by advocating for the health of the public and serv-

ing the needs of its members with professionalism and creativity. 

4. The American Academy of Nursing (Academy) serves the 

public by advancing health policy through the generation, synthesis, and 
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dissemination of nursing knowledge.  Academy Fellows are inducted into 

the organization for their extraordinary contributions to improve health 

locally and globally.  With more than 2,800 Fellows, the Academy repre-

sents nursing’s most accomplished leaders in policy, research, admin-

istration, practice, and academia.   

5. The American Academy of Pediatrics (AAP) is a non-

profit professional organization founded in 1930 dedicated to the health, 

safety, and well-being of infants, children, adolescents, and young adults.  

Its membership is comprised of 67,000 primary care pediatricians, pedi-

atric medical subspecialists, and pediatric surgical specialists.  AAP has 

become a powerful voice for child and adolescent health through educa-

tion, research, advocacy, and the provision of expert advice.  AAP has 

worked with the federal and state governments, health care providers, 

and parents on behalf of America’s families to ensure the availability of 

safe and effective reproductive health services. 

6. AAGL is a professional medical association of 7,500 mini-

mally invasive gynecologic surgeons and is the global leader in minimally 

invasive gynecologic surgery.  AAGL’s mission is to elevate the quality 
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and safety of health care for women through excellence in clinical prac-

tice, education, research, innovation and advocacy.  AAGL is accredited 

by the Accreditation Council for Continuing Medical Education to provide 

continuing medical education for physicians.    

7. The American College of Nurse-Midwives (ACNM) works 

to advance the practice of midwifery to achieve optimal health for women 

through their lifespan, with expertise in women’s health and gynecologic 

care.  Its members include approximately 7,000 certified nurse midwives 

and certified midwives who provide primary and maternity care services 

to help women of all ages and their newborns attain, regain, and main-

tain health.  ACNM and its members respect each woman’s right to do-

minion over her own health and care, and ACNM advocates on behalf of 

women and families, its members, and the midwifery profession to elim-

inate health disparities and increase access to evidence-based, quality 

care. 

8. The American College of Osteopathic Obstetricians and 

Gynecologists (ACOOG) is a non-profit, non-partisan organization com-

mitted to excellence in women’s health representing over 2,500 providers.  

ACOOG educates and supports osteopathic physicians to improve the 
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quality of life for women by promoting programs that are innovative, vi-

sionary, inclusive, and socially relevant.  ACOOG is likewise committed 

to the physical, emotional, and spiritual health of women. 

9. The American College of Physicians (ACP) is the largest 

medical specialty organization in the U.S. and has members in more than 

145 countries worldwide.  ACP membership includes 159,000 internal 

medicine physicians, related subspecialists, and medical students.  Inter-

nal medicine physicians are specialists who apply scientific knowledge 

and clinical expertise to the diagnosis, treatment, and compassionate 

care of adults across the spectrum from health to complex illness. 

10. The American Osteopathic Association (AOA) represents 

more than 151,000 osteopathic physicians (DOs) and osteopathic medical 

students; promotes public health; encourages scientific research; serves 

as the primary certifying body for DOs; and is the accrediting agency for 

osteopathic medical schools.  As the primary certifying body for DOs and 

the accrediting agency for all osteopathic medical schools, the AOA works 

to accentuate the distinctiveness of osteopathic principles and the diver-

sity of the profession. 
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11. The American Psychiatric Association (APA) is a non-

profit organization representing over 38,800 physicians who specialize in 

the practice of psychiatry.  APA members engage in research into and 

education about diagnosis and treatment of mental health and substance 

use disorders, and are front-line physicians treating patients who expe-

rience mental health and/or substance use disorders. 

12. The American Society of Reproductive Medicine 

(ASRM) is a multidisciplinary not-for-profit organization dedicated to the 

advancement of the science and practice of reproductive medicine.  Its 

members include approximately 8,000 professionals.  ASRM accom-

plishes its mission through the pursuit of excellence in education and re-

search and through advocacy on behalf of patients, physicians, and affil-

iated health care providers. 

13. The American Urogynecologic Society (AUGS) is the 

premier non-profit organization representing professionals dedicated to 

treating female pelvic floor disorders.  Founded in 1979, AUGS repre-

sents more than 1,900 members, including practicing physicians, nurse 

practitioners, physical therapists, nurses and health care professionals, 

and researchers from many disciplines. 
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14. The North American Society for Pediatric and Adoles-

cent Gynecology (NASPAG) is dedicated to providing multidisciplinary 

leadership in education, research, and gynecologic care to improve the 

reproductive health of youth.  NASPAG conducts and encourages multi-

disciplinary and inter-professional programs of medical education and 

research in the field and advocates for the reproductive well-being of chil-

dren and adolescents and the provision of unrestricted, unbiased, and ev-

idence-based medical practice.    

15. The National Association of Nurse Practitioners in 

Women’s Health (NPWH) is a national non-profit educational and pro-

fessional organization that works to ensure the provision of quality pri-

mary and specialty health care to women of all ages by women’s health 

and women’s health focused nurse practitioners.  Its mission includes 

protecting and promoting a woman’s right to make her own choices re-

garding her health within the context of her personal, religious, cultural, 

and family beliefs.  Since its inception in 1980, NPWH has been a trusted 

source of information on nurse practitioner education, practice, and 

women’s health issues.  In keeping with its mission, NPWH is committed 
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to ensuring the availability of the full spectrum of evidence-based repro-

ductive health care for women and opposes unnecessary restrictions on 

access that serve to delay or prevent care. 

16. The Society of Family Planning (SFP) is the source for sci-

ence on abortion and contraception.  SFP represents approximately 800 

scholars and academic clinicians united by a shared interest in advancing 

the science and clinical care of family planning.  The pillars of its strate-

gic plan are (1) building and supporting a multidisciplinary community 

of scholars and partners who have a shared focused on the science and 

clinical care of family planning; (2) supporting the production of research 

primed for impact; (3) advancing the delivery of clinical care based on the 

best available evidence; and (4) driving the uptake of family planning 

evidence into policy and practice.  

17.  The Society for Maternal-Fetal Medicine (SMFM), 

founded in 1977, is the medical professional society for obstetricians who 

have additional training in the area of high-risk, complicated pregnan-

cies.  Representing over 4,000 members, SMFM supports the clinical 

practice of maternal-fetal medicine by providing education, promoting re-

search, and engaging in advocacy to reduce disparities and optimize the 
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health of high-risk pregnant women and their babies.  SMFM and its 

members are dedicated to ensuring that medically appropriate treatment 

options are available for high-risk women. 

18. The Society of Gynecologic Oncology (SGO) is the prem-

ier medical specialty society for health care professionals trained in the 

comprehensive management of gynecologic cancers.  With 2,000 mem-

bers representing the entire gynecologic oncology team in the United 

States and abroad, the SGO contributes to the advancement of women’s 

cancer care by encouraging research, providing education, raising stand-

ards of practice, advocating for patients and members and collaborating 

with other domestic and international organizations.  In that mission, 

the SGO strives to ensure access to women’s health care as part of an 

overall prevention strategy for gynecologic cancer. 

19. The mission of the Society of Gynecologic Surgeons is to 

promote excellence in gynecologic surgery through acquisition of 

knowledge and improvement of skills, advancement of basic and clinical 

research, and professional and public education. 

20. The Society of OB/GYN Hospitalists (SOGH) is a rapidly 

growing group of physicians, midwives, nurses and other individuals in 

      Case: 20-50264      Document: 00515370632     Page: 39     Date Filed: 04/02/2020
Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 108 of 177

Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 526 



 

10 
 

the health care field who support the OB/GYN Hospitalist model.  SOGH 

is dedicated to improving outcomes for hospitalist women and supporting 

those who share this mission.  SOGH’s vision is to shape the future of 

OB/GYN by establishing the hospitalist model as the care standard and 

the Society values excellence, collaboration, leadership, quality and com-

munity. 
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Summary1

When the Institute of Medicine (IOM)2 issued its 1975 report on 
the public health impact of legalized abortion, the scientific evidence on 
the safety and health effects of legal abortion services was limited. It had 
been only 2 years since the landmark Roe v. Wade decision had legalized 
abortion throughout the United States, and nationwide data collection was 
just under way. Today, the available evidence on abortion’s health effects 
is quite robust. There is a great deal of related scientific research, including 
well-designed randomized controlled trials, systematic reviews, and epide-
miological studies examining the relative safety of abortion methods and 
the appropriateness of methods for different clinical circumstances. With 
this growing body of research, medical and surgical abortion methods have 
been refined or discontinued, and new techniques have been developed. 

In 2016, six private foundations came together to ask the Health and 
Medicine Division of the National Academies of Sciences, Engineering, and 
Medicine to conduct a comprehensive review of the state of the science on 
the safety and quality of legal abortion services in the United States. The 
sponsors—The David and Lucile Packard Foundation, The Grove Founda-
tion, The JPB Foundation, The Susan Thompson Buffett Foundation, Tara 
Health Foundation, and William and Flora Hewlett Foundation—asked 

1This summary does not include references. Relevant citations appear in subsequent chapters.
2In March 2016, the division of the National Academies of Sciences, Engineering, and 

Medicine that focuses on health and medicine, previously known as the Institute of Medicine 
(IOM), was renamed the Health and Medicine Division.

1
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10 THE SAFETY AND QUALITY OF ABORTION CARE IN THE UNITED STATES

Mental health effects The committee identified a wide array of research 
on whether abortion increases women’s risk of depression, anxiety, and/or 
posttraumatic stress disorder and concludes that having an abortion does 
not increase a woman’s risk of these mental health disorders.  

3.  What is the evidence on the safety and quality of medical and surgical 
abortion care?

Safety The clinical evidence clearly shows that legal abortions in the 
United States—whether by medication, aspiration, D&E, or induction—are 
safe and effective. Serious complications are rare. But the risk of a serious 
complication increases with weeks’ gestation. As the number of weeks 
increases, the invasiveness of the required procedure and the need for 
deeper levels of sedation also increase. 

Quality Health care quality is a multidimensional concept. As noted 
above, six attributes of health care quality—safety, effectiveness, patient-
centeredness, timeliness, efficiency, and equity—were central to the commit-
tee’s review of the quality of abortion care. Table S-1 details the committee’s 
conclusions regarding each of these quality attributes. Overall, the commit-
tee concludes that the quality of abortion care depends to a great extent 
on where women live. In many parts of the country, state regulations have 
created barriers to optimizing each dimension of quality care. The quality 
of care is optimal when the care is based on current evidence and when 
trained clinicians are available to provide abortion services.

4.  What is the evidence on the minimum characteristics of clinical facili-
ties necessary to effectively and safely provide the different types of 
abortion interventions?

Most abortions can be provided safely in office-based settings. No 
special equipment or emergency arrangements are required for medication 
abortions. For other abortion methods, the minimum facility characteristics 
depend on the level of sedation that is used. Aspiration abortions are per-
formed safely in office and clinic settings. If moderate sedation is used, the 
facility should have emergency resuscitation equipment and an emergency 
transfer plan, as well as equipment to monitor oxygen saturation, heart 
rate, and blood pressure. For D&Es that involve deep sedation or general 
anesthesia, the facility should be similarly equipped and also have equip-
ment to provide general anesthesia and monitor ventilation.

Women with severe systemic disease require special measures if they 
desire or need deep sedation or general anesthesia. These women require 
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SUMMARY 11

TABLE S-1 Does Abortion Care in the United States Meet the Six 
Attributes of Quality Health Care?

Quality 
Attributea Definition Committee’s Conclusions

Safety Avoiding injuries 
to patients from 
the care that is 
intended to help 
them.

Legal abortions—whether by medication, 
aspiration, D&E, or induction—are safe. 
Serious complications are rare and occur far 
less frequently than during childbirth. Safety 
is enhanced when the abortion is performed as 
early in pregnancy as possible. 

Effectivenessb Providing services 
based on scientific 
knowledge to all 
who could benefit 
and refraining 
from providing 
services to those 
not likely to benefit 
(avoiding underuse 
and overuse, 
respectively).

Legal abortions—whether by medication, 
aspiration, D&E, or induction—are effective. 
The likelihood that women will receive the type 
of abortion services that best meet their needs 
varies considerably depending on where they 
live. In many parts of the country, abortion-
specific regulations on the site and nature of 
care, provider type, provider training, and 
public funding diminish this dimension of 
quality care. The regulations may limit the 
number of available providers, misinform 
women of the risks of the procedures they are 
considering, overrule women’s and clinician’s 
medical decision making, or require medically 
unnecessary services and delays in care. These 
include policies that
•  require office-based settings to meet the 

structural standards of higher-intensity clinical 
facilities (e.g., ambulatory surgery centers or 
hospitals) even for the least invasive abortion 
methods (medication and aspiration);

•  prohibit the abortion method that is most 
effective for a particular clinical circumstance 
(e.g., D&E);

•  delay care unnecessarily from a clinical 
standpoint (e.g., mandatory waiting periods);

•  prohibit qualified clinicians (family medicine 
physicians, certified nurse-midwives, nurse 
practitioners, and physician assistants) from 
performing abortions;

•  require the informed consent process to 
include inaccurate information on abortion’s 
long-term physical and mental health effects;

•  require individual clinicians to have hospital 
privileges;

•  bar publicly funded clinics from providing 
abortion care to low-income women; or

•  mandate clinically unnecessary services (e.g., 
preabortion ultrasound, in-person counseling 
visit).

continued
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the clinician needs the relevant surgical expertise and sufficient caseload to 
maintain the requisite surgical skills. To provide induction abortions, the 
clinician requires the skills needed for managing labor and delivery.

Clinicians that have the necessary competencies Both trained physicians 
(OB/GYNs, family medicine physicians, and other physicians) and APCs 
(physician assistants, certified nurse-midwives, and nurse practitioners) 
can provide medication and aspiration abortions safely and effectively. OB/
GYNs, family medicine physicians, and other physicians with appropriate 
training and experience can provide D&E abortions. Induction abortions 
can be provided by clinicians (OB/GYNs, family medicine physicians, and 
certified nurse-midwives) with training in managing labor and delivery. 

The extensive body of research documenting the safety of abortion 
care in the United States reflects the outcomes of abortions provided by 
thousands of individual clinicians. The use of sedation and anesthesia may 
require special expertise. If moderate sedation is used, it is essential to have 
a nurse or other qualified clinical staff—in addition to the person perform-
ing the abortion—available to monitor the patient, as is the case for any 
other medical procedure. Deep sedation and general anesthesia require the 
expertise of an anesthesiologist or certified registered nurse anesthetist to 
ensure patient safety.

6.  What safeguards are necessary to manage medical emergencies arising 
from abortion interventions?

The key safeguards—for abortions and all outpatient procedures—are 
whether the facility has the appropriate equipment, personnel, and emer-
gency transfer plan to address any complications that might occur. No 
special equipment or emergency arrangements are required for medica-
tion abortions; however, clinics should provide a 24-hour clinician-staffed 
telephone line and have a plan to provide emergency care to patients after 
hours. If moderate sedation is used during an aspiration abortion, the facil-
ity should have emergency resuscitation equipment and an emergency trans-
fer plan, as well as equipment to monitor oxygen saturation, heart rate, 
and blood pressure. D&Es that involve deep sedation or general anesthesia 
should be provided in similarly equipped facilities that also have equipment 
to monitor ventilation. 

The committee found no evidence indicating that clinicians that per-
form abortions require hospital privileges to ensure a safe outcome for the 
patient. Providers should, however, be able to provide or arrange for patient 
access or transfer to medical facilities equipped to provide blood transfu-
sions, surgical intervention, and resuscitation, if necessary. 
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When the Institute of Medicine (IOM)1 issued its 1975 report on 
the public health impact of legalized abortion, the scientific evidence on 
the safety and health effects of legal abortion services was limited (IOM, 
1975). It had been only 2 years since the landmark Roe v. Wade decision 
had legalized abortion throughout the United States and nationwide data 
collection was just under way (Cates et al., 2000; Kahn et al., 1971). Today, 
the available scientific evidence on abortion’s health effects is quite robust. 

In 2016, six private foundations came together to ask the Health 
and Medicine Division of the National Academies of Sciences, Engineer-
ing, and Medicine to conduct a comprehensive review of the state of the 
science on the safety and quality of legal abortion services in the United 
States. The sponsors—The David and Lucile Packard Foundation, The 
Grove Foundation, The JPB Foundation, The Susan Thompson Buffett 
Foundation, Tara Health Foundation, and William and Flora Hewlett 
Foundation—asked that the review focus on the eight research questions 
listed in Box 1-1.

The Committee on Reproductive Health Services: Assessing the Safety 
and Quality of Abortion Care in the U.S. was appointed in December 2016 
to conduct the study and prepare this report. The committee included 
13 individuals2 with research or clinical experience in anesthesiology, 

1In March 2016, the IOM, the division of the National Academies of Sciences, Engineer-
ing, and Medicine focused on health and medicine, was renamed the Health and Medicine 
Division.

2A 14th committee member participated for just the first 4 months of the study.

1 

Introduction

17
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is, the successful completion of an abortion without the need for a follow-
up aspiration.

Finding and Assessing the Evidence

The committee deliberated during four in-person meetings and numer-
ous teleconferences between January 2017 and December 2017. On March 
24, 2017, the committee hosted a public workshop at the Keck Center of 
the National Academies of Sciences, Engineering, and Medicine in Wash-
ington, DC. The workshop included presentations from three speakers 
on topics related to facility standards and the safety of outpatient proce-
dures. Appendix C contains the workshop agenda. 

Several committee workgroups were formed to find and assess the qual-
ity of the available evidence and to draft summary materials for the full 
committee’s review. The workgroups conducted in-depth reviews of the epi-
demiology of abortions, including rates of complications and mortality, the 
safety and effectiveness of alternative abortion methods, professional stan-
dards and methods for performing all aspects of abortion care (as described 
in Figure 1-1), the short- and long-term physical and mental health effects 
of having an abortion; and the safety and quality implications of abortion-
specific regulations on abortion.

The committee focused on finding reliable, scientific information reflect-
ing contemporary U.S. abortion practices. An extensive body of research on 
abortion has been conducted outside the United States. A substantial pro-
portion of this literature concerns the delivery of abortion care in countries 
where socioeconomic conditions, culture, population health, health care 
resources, and/or the health care system are markedly different from their 
U.S. counterparts. Studies from other countries were excluded from this 
review if the committee judged those factors to be relevant to the health 
outcomes being assessed. 

The committee considered evidence from randomized controlled trials 
comparing two or more approaches to abortion care; systematic reviews; 
meta-analyses; retrospective cohort studies, case control studies, and 
other types of observational studies; and patient and provider surveys (see 
Box 1-4). 

An extensive literature documents the biases common in published 
research on the effectiveness of health care services (Altman et al., 2001; 
Glasziou et al., 2008; Hopewell et al., 2008; Ioannidis et al., 2004; IOM, 
2011a,b; Plint et al., 2006; Sackett, 1979; von Elm et al., 2007). Thus, 
the committee prioritized the available research according to conventional 
principles of evidence-based medicine intended to reduce the risk of bias 
in a study’s conclusions, such as how subjects were allocated to different 
types of abortion care, the comparability of study populations, controls 
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highly effective at determining eligibility for medication abortion—patients 
accurately assessed their eligibility (Bracken et al., 2011). 

SAFETY AND EFFECTIVENESS OF 
CURRENT ABORTION METHODS

Several methods—medication, aspiration, dilation and evacuation 
(D&E), and induction—are used to perform an abortion depending on 
weeks’ gestation, patient preference, provider skill, need and desire for 
sedation, costs, clinical setting, and state policies and regulations. 

Medication Abortion

Medication abortion in early pregnancy is accomplished using 
 mifepristone, a progesterone receptor antagonist that competitively inter-
acts with progesterone at the progesterone receptor site, thereby inhibiting 
the activity of endogenous or exogenous progesterone. This process initi-
ates the breakdown of the endometrium and implanted embryo (Borkowski 
et al., 2015). Mifepristone, sold under the brand name Mifeprex,1 is the 
only medication specifically approved by the FDA for use in medication 
abortion (Woodcock, 2016). Taken orally, it has been shown to increase 
sensitivity to prostaglandins and is most commonly used in conjunc-
tion with  misoprostol, a prostaglandin E1 analogue. Misoprostol causes 
uterine contractions as well as cervical ripening and can be administered 
orally, sub lingually,  buccally, or vaginally.2 Since mifepristone’s initial FDA 
approval in 2000, an extensive body of research has led to improvements 
in the drug’s protocol, including a lower recommended dosage, an increased 
period of eligibility from 49 days’ to 70 days’ (10 weeks’) gestation, and 
a recommendation that the misoprostol be taken buccally rather than 
sublingually or orally to minimize side effects (Borkowski et al., 2015; 
Chai et al., 2013). The World Health Organization (WHO) has included 
 mifepristone and misoprostol on its Model List of Essential Medicines since 
2005 (WHO, 2015).3

Few women have contraindications to medication abortion (ACOG 
and SFP, 2014). The FDA-approved Mifeprex label states that the drug 
should not be used for women with confirmed or suspected ectopic preg-
nancy or undiagnosed adnexal mass; an IUD in place; chronic adrenal 

1Mifeprex is manufactured and distributed by Danco Laboratories. Danco is the only dis-
tributer of Mifeprex in the United States.

2A sublingual medication is dissolved under the tongue. Buccal medications are placed 
between the gums and the cheek. 

3Where permitted under national law and where culturally acceptable (WHO, 2015).
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complications in women with Class III obesity was significant (OR = 5.04; 
95% CI = 1.65–15.39). 

Hemorrhage In studies of abortions performed in the year 2000 or later, 
D&E-related hemorrhage requiring transfusion or other treatment occurred 
in 0.0 to 1.0 percent of cases (Frick et al., 2010; Grossman et al., 2011a; 
Mauelshagen et al., 2009). 

Infection Routine antibiotic prophylaxis is recommended for all surgical 
abortions (ACOG, 2013; NAF, 2017a; RCOG, 2015; WHO, 2014). Infec-
tion after a D&E is uncommon, with rates ranging from 0.0 to 2.0 percent 
(Autry et al., 2002; Grossman et al., 2011a; Mauelshagen et al., 2009). In 
the California Medicaid study described above, Upadhyay and colleagues 
(2015) found that 0.3 percent or 18 of 8,837 abortions performed after 
13 weeks’ gestation resulted in an infection, although these procedures 
included both D&Es and inductions. 

Cervical lacerations Injuries to the cervix and uterus have decreased sig-
nificantly with routine cervical preparation prior to D&E (ACOG, 2013). 
Recent studies have reported rates of 0.02 to 3.3 percent (Autry et al., 
2002; Frick et al., 2010). The risk of cervical laceration is associated with 
mechanical dilation, nulliparity, advanced gestation, and provider inexperi-
ence (ACOG, 2013). Thus, as noted above, performing D&E procedures 
requires advanced training and/or experience.

Uterine perforation While uterine perforation is more common in D&E 
than in aspiration procedures, the incidence remains quite low and is likely 
related to the availability of cervical preparation and ultrasound guidance 
(Grossman et al., 2008). Limited clinician experience and underestimation 
of the duration of pregnancy are also factors that have been associated 
with uterine perforation (Grossman et al., 2008). A 1989 study compared 
the incidence of perforation during 810 D&E procedures with and without 
sonography (Darney and Sweet, 1989). Using ultrasound to guide the use of 
intrauterine forceps clearly improved the safety of the procedure: the rate 
of perforation declined significantly from 1.4 to 0.2 percent. Studies dating 
from 2010 to 2015 report perforation rates ranging from 0.2 to 0.8 percent 
(Frick et al., 2010; Upadhyay et al., 2015). 

The facility requirements that are appropriate for D&Es depend on the 
level of sedation and anesthesia that is used. (See later in this chapter for a 
review of the use of analgesia, sedation, and anesthesia during abortions.)
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(without intubation) in a high-volume licensed clinic in New York State 
between 2001 and 2008.20 Deep sedation was provided only to medically 
eligible patients who followed strict fasting guidelines. The procedures were 
monitored by an anesthesiologist or CRNA. The researchers reviewed the 
medical records of all women who were transferred to a hospital (n = 26) 
because of complications and found that no hospital transfers occurred 
because of an anesthesia complication. 

In a more recent study, Gokhale and colleagues (2016) assessed the 
outcomes for 5,579 aspiration and D&E abortions using IV sedation (with-
out intubation) at a freestanding abortion clinic in Cleveland from 2012 
to 2013. Patients were screened for medical eligibility and followed fasting 
guidelines. Sedation was administered by registered nurses or by CRNAs if 
propofol was administered. There were no hospital transfers for anesthesia-
related indications. Naloxone was required for opioid reversal in 0.2 per-
cent of patients. The study also compared outcomes for obese and nonobese 
women; no differences were found.

Induction Pain Management 

There is little research on how best to manage pain during an induction 
(Jackson and Kapp, 2011). Comparisons of different analgesic regimens are 
not available, and the optimal approach to effective treatment of pain is not 
well established (Wiebe and Renner, 2014). The options will depend on the 
provider’s resources and the particular clinical circumstances. Nulliparous 
women may require more analgesia compared with multiparous women 
(Ashok et al., 2004). The levels of pain in later-gestation induction abor-
tions are said to be similar to those in normal delivery, but the committee 
found no studies documenting this (Smith et al., 2016; Viviand et al., 2003).

MORTALITY

Death associated with a legal abortion in the United States is an exceed-
ingly rare event. As Table 2-4 shows, the risk of death subsequent to a legal 
abortion21 (0.7 per 100,000) is a small fraction of that for childbirth (8.8 
per 100,000) (Bartlett et al., 2004; Zane et al., 2015).22 Abortion-related 

20One patient received an endotracheal intubation.
21The CDC defines an abortion-related death as “a death resulting from a direct complica-

tion of an induced abortion, an indirect complication caused by a chain of events initiated by 
an abortion procedure, or the aggravation of a pre-existing condition by the physiologic or 
psychological effects of the abortion” (Jatlaoui et al., 2016, p. 4).

22The CDC calculates the rate of abortion mortality using deaths reported to the CDC Abor-
tion Surveillance System and dividing them by the estimated number of abortion procedures 
in the United States (CDC, 2017; Jones and Jerman, 2014).
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TABLE 2-4 Comparison of Mortality Rates for Abortion, Childbirth, 
Colonoscopy, Dental Procedures, Plastic Surgery, and Tonsillectomy, 
United States 

Procedure (Study Period)
Mortality Rate
(number of deaths per 100,000 procedures)

Abortion (legal) (1988–2010) 0.7

Childbirth (1988–2005) 8.8

Colonoscopy (2001–2015) 2.9

Dental procedures (1999–2005) 0.0 to 1.7

Plastic surgery (2000–2012) 0.8 to 1.7

Tonsillectomy (1968–1972) 2.9 to 6.3

NOTE: Reported tonsillectomy rates were recalculated to reflect the rate per 100,000 procedures.
SOURCES: Baugh et al., 2011; Raymond and Grimes, 2012; Raymond et al., 2014; Reumkens 
et al., 2016; Zane et al., 2015. 

mortality is also lower than that for colonoscopies (2.9 per 100,000), 
plastic surgery (0.8 to 1.7 per 100,000), dental procedures (0.0 to 1.7 per 
100,000), and adult tonsillectomies (2.9 to 6.3 per 100,000). Comparable 
data for other common medical procedures are difficult to find.

The CDC monitors abortion-related deaths through its Pregnancy 
 Mortality Surveillance System (Jatlaoui et al., 2017). The surveillance data 
underscore the increased risk of having an abortion later in pregnancy. Zane 
and colleagues (2015) assessed differences in abortion-related mortality by 
race, maternal age, and weeks’ gestation using data from the CDC surveil-
lance system. Among the 16.1 million legal abortions performed from 1998 
to 2010, there were 108 deaths (0.7 per 100,000). Twenty deaths occurred 
among high-risk women whose pregnancy was life threatening. Infection 
and anesthesia complications were the most frequent cause of death for 
procedures performed up to 13 weeks’ gestation. After 13 weeks, the deaths 
reported were due primarily to infection or hemorrhage.

The researchers found that weeks’ gestation was the strongest predic-
tor of abortion-related mortality. At 8 weeks’ gestation or less, the death 
rate was 0.3 per 100,000; after 17 weeks, the rate was 6.7 per 100,000. 
Death rates were approximately three times as high for black women as 
for white women—similar to the disparities found in pregnancy outcomes 
overall (Creanga et al., 2012, 2015, 2017; MacDorman et al., 2017). From 
2011 to 2013, for example, the overall maternal mortality ratio for non-
Hispanic black women was 3.4 times higher than that for non-Hispanic 
white women (Creanga et al., 2017). A study of maternal mortality in 2013 
to 2014 found a 22 percent lower (p = .02) mortality rate for Hispanic 
women compared with non-Hispanic white women; in 2008–2009, the 
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(e.g., qualified advanced practice clinicians [APCs] or physicians without 
hospital privileges may be barred from performing abortions); how the 
informed consent process is conducted (e.g., providers may be required to 
misrepresent the risks of the procedure); the abortion method that is used 
(e.g., D&Es may be banned); the timing and scheduling of procedures 
(e.g., women may have to wait 18 to 72 hours after a counseling appoint-
ment); the physical attributes of the clinical setting (e.g., procedure room 
size, corridor width); and other basic elements of care. In most states, the 
regulations apply to all abortion methods regardless of weeks’ gestation, 
use of sedation, or the invasiveness of the procedure.

See Table 1-1 in Chapter 1 for a listing of abortion-specific regulations 
by states as of September 1, 2017.

SUMMARY

The clinical evidence presented in this chapter on the provision of 
safe and high-quality abortion care stands in contrast to the extensive 
regulatory requirements that state laws impose on the provision of abor-
tion services. These requirements may influence the efficiency of abortion 
care by requiring medically unnecessary services and multiple visits to the 
abortion facility, in addition to requiring that care take place in costlier 
and more sophisticated settings than are clinically necessary. These require-
ments go beyond the accepted standards of care in the absence of evidence 
that they improve safety. Some requirements, such as multiple visits and 
waiting periods, delay abortion services, and by doing so may increase the 
clinical risks and cost of care. They may also limit women’s options for 
care and impact providers’ ability to provide patient-centered care. Fur-
thermore, many of these laws have been documented to reduce the avail-
ability of care by imposing unneeded regulations on abortion providers 
and the settings in which abortion services are delivered. The implications 
of abortion-specific regulations for the safety and quality of abortion care 
are described below.

Delaying the Procedure

The clinical evidence makes clear that legal abortions in the United 
States—whether by medication, aspiration, D&E, or induction—are safe 
and effective. Serious complications are rare; in the vast majority of studies, 
they occur in fewer than 1 percent of abortions, and they do not exceed 
5 percent in any of the studies the committee identified. However, the risk 
of a serious complication increases with weeks’ gestation. As the number of 
weeks increases, the invasiveness of the required procedure and the need for 
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deeper levels of sedation also increase. Thus, delaying the abortion increases 
the risk of harm to the woman.

State regulations that require women to make multiple in-person 
 visits and wait multiple days delay the abortion. If the waiting period is 
required after an in-person counseling appointment, the delay is exac-
erbated  (Roberts et al., 2016; Sanders et al., 2016; White et al., 2017). 
Restrictions on the types of providers and on the settings in which abortion 
services can be provided also delay care by reducing the availability of care 
(Baum et al., 2016; Fuentes et al., 2016; Gerdts et al., 2016; Grossman et 
al., 2014, 2017).

Financial burdens and difficulty obtaining insurance are frequently 
cited by women as reasons for delay in obtaining an abortion (Bessett et 
al., 2011; Drey et al., 2006; Finer et al. 2006; Foster and Kimport, 2013; 
Foster et al., 2008; French et al., 2016; Janiak et al., 2014; Kiley et al., 
2010; Roberts et al., 2014; Upadhyay et al., 2014). As noted in Chapter 1, 
33 states prohibit public payers from paying for abortions, and other states 
have laws that either prohibit health insurance exchange plans (25 states) or 
private insurance plans (11 states) sold in the state from covering or paying 
for abortions, with few exceptions.26

Counseling and Informed Consent

Long-established ethical and legal standards for informed consent in 
health care appear to have been compromised in the delivery of abortion 
care in many areas of the country. Thirty-five states have abortion-specific 
regulations requiring women to receive counseling before an abortion is per-
formed, and abortion patients in many of these states are offered or given 
inaccurate or misleading information (verbally or in writing) on reversing 
medication abortions, risks to future fertility, possible breast cancer risk, and/
or long-term mental health consequences of abortion ( Guttmacher Institute, 
2017a) (see Table 1-1 in Chapter 1). As noted earlier in this chapter, the 
principal objective of the informed consent process is that patients under-
stand the nature and risks of the procedure they are considering (AAAHC, 
2016; AMA, 2016; HHS, 2017a; Joint Commission, 2016). However, legally 
requiring providers to inform women about risks that are not supported and 
are even invalidated by scientific research violates the accepted standards of 
informed consent. For example, some states require that providers inform 
women that abortion puts them at greater risk for breast cancer; mental 
health disorders; and difficulties in having a healthy, successful pregnancy 

26Exceptions are limited and vary by state. They are often made for pregnancies resulting 
from rape or incest, pregnancies that endanger the woman’s life or severely threaten the health 
of the woman, and cases of fetal impairment.
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safe and effective. Serious complications are rare. But the risk of a serious 
complication increases with weeks’ gestation. As the number of weeks 
increases, the invasiveness of the required procedure and the need for 
deeper levels of sedation also increase. 

Quality Health care quality is a multidimensional concept. Six attributes 
of health care quality—safety, effectiveness, patient-centeredness, timeli-
ness, efficiency, and equity—were central to the committee’s review of the 
quality of abortion care. Table 5-1 details the committee’s conclusions 
regarding each of these quality attributes. Overall, the committee concludes 
that the quality of abortion care depends to a great extent on where women 
live. In many parts of the country, state regulations have created barriers to 
optimizing each dimension of quality care. The quality of care is optimal 
when the care is based on current evidence and when trained clinicians are 
available to provide abortion services.

4.  What is the evidence on the minimum characteristics of clinical facili-
ties necessary to effectively and safely provide the different types of 
abortion interventions?

Most abortions can be provided safely in office-based settings. No 
special equipment or emergency arrangements are required for medication 
abortions. For other abortion methods, the minimum facility characteristics 
depend on the level of sedation that is used. Aspiration abortions are per-
formed safely in office and clinic settings. If moderate sedation is used, the 
facility should have emergency resuscitation equipment and an emergency 
transfer plan, as well as equipment to monitor oxygen saturation, heart 
rate, and blood pressure. For D&Es that involve deep sedation or general 
anesthesia, the facility should be similarly equipped and also have equip-
ment to provide general anesthesia and monitor ventilation.

Women with severe systemic disease require special measures if they 
desire or need deep sedation or general anesthesia. These women require 
further clinical assessment and should have their abortion in an accredited 
ambulatory surgery center or hospital.

5.  What is the evidence on what clinical skills are necessary for health 
care providers to safely perform the various components of abortion 
care, including pregnancy determination, counseling, gestational age 
assessment, medication dispensing, procedure performance, patient 
monitoring, and follow-up assessment and care?

Required skills All abortion procedures require competent pro viders 
skilled in patient preparation (education, counseling, and informed consent); 
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TABLE 5-1 Does Abortion Care in the United States Meet the Six 
Attributes of Quality Health Care?

Quality 
Attributea Definition Committee’s Conclusions

Safety Avoiding 
injuries to 
patients from 
the care that is 
intended to help 
them.

Legal abortions—whether by medication, 
aspiration, D&E, or induction—are safe. Serious 
complications are rare and occur far less frequently 
than during childbirth. Safety is enhanced when 
the abortion is performed as early in pregnancy as 
possible. 

Effectivenessb Providing 
services based 
on scientific 
knowledge 
to all who 
could benefit 
and refraining 
from providing 
services to 
those not likely 
to benefit 
(avoiding 
underuse 
and overuse, 
respectively).

Legal abortions—whether by medication, 
aspiration, D&E, or induction—are effective. 
The likelihood that women will receive the type 
of abortion services that best meets their needs 
varies considerably depending on where they 
live. In many parts of the country, abortion-
specific regulations on the site and nature of 
care, provider type, provider training, and public 
funding diminish this dimension of quality care. 
The regulations may limit the number of available 
providers, misinform women of the risks of the 
procedures they are considering, overrule women’s 
and clinician’s medical decision making, or require 
medically unnecessary services and delays in care. 
These include policies that
•  require office-based settings to meet the 

structural standards of higher-intensity clinical 
facilities (e.g., ambulatory surgery centers or 
hospitals) even for the least invasive abortion 
methods (medication and aspiration);

•  prohibit the abortion method that is most 
effective for a particular clinical circumstance 
(e.g., D&E);

•  delay care unnecessarily from a clinical 
standpoint (e.g., mandatory waiting periods);

•  prohibit qualified clinicians (family medicine 
physicians, certified nurse-midwives, nurse 
practitioners, and physician assistants) from 
performing abortions;

•  require the informed consent process to include 
inaccurate information on abortion’s long-term 
physical and mental health effects;

•  require individual clinicians to have hospital 
privileges;

•  bar publicly funded clinics from providing 
abortion care to low-income women; or

•  mandate clinically unnecessary services (e.g., 
preabortion ultrasound, in-person counseling 
visit).

continued
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Clinical |  Mar 18, 2020

Joint Statement on Abortion Access During the COVID-
19 Outbreak

The American College of Obstetricians and Gynecologists and the American Board of Obstetrics &

Gynecology, together with the American Association of Gynecologic Laparoscopists, the American

Gynecological & Obstetrical Society, the American Society for Reproductive Medicine, the Society

for Academic Specialists in General Obstetrics and Gynecology, the Society of Family Planning, and

the Society for Maternal-Fetal Medicine, released the following statement:

“As hospital systems, clinics, and communities prepare to meet anticipated increases in demand

for the care of people with COVID-19, strategies to mitigate spread of the virus and to maximize

health care resources are evolving. Some health systems, at the guidance of the CDC, are

implementing plans to cancel elective and non-urgent procedures to expand hospitals’ capacity to

provide critical care.

“While most abortion care is delivered in outpatient settings, in some cases care may be delivered

in hospital-based settings or surgical facilities. To the extent that hospital systems or ambulatory

surgical facilities are categorizing procedures that can be delayed during the COVID-19 pandemic,

abortion should not be categorized as such a procedure. Abortion is an essential component of

comprehensive health care. It is also a time-sensitive service for which a delay of several weeks, or

in some cases days, may increase the risks or potentially make it completely inaccessible. The

consequences of being unable to obtain an abortion profoundly impact a person’s life, health, and

well-being.

“The American College of Obstetricians and Gynecologists and the American Board of Obstetrics &

Gynecology, together with the American Association of Gynecologic Laparoscopists, the American

Gynecological & Obstetrical Society, the American Society for Reproductive Medicine, the Society

for Academic Specialists in General Obstetrics and Gynecology, the Society of Family Planning, and
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Latest Clinical News
ACOG Releases Updated Guidance on Exercise in Pregnancy and Postpartum, Includes
Recommendations for Athletes
Mar 26, 2020

Joint Statement on Elective Surgeries
Mar 16, 2020

ACOG Updates on Novel Coronavirus Disease 2019 (COVID-19)
Mar 6, 2020

ACOG Statement on "Virginity Testing"
Nov 7, 2019

View More

the Society for Maternal-Fetal Medicine, do not support COVID-19 responses that cancel or delay

abortion procedures. Community-based and hospital-based clinicians should consider

collaboration to ensure abortion access is not compromised during this time.”

Topics Coronavirus COVID-19 Delivery of health care Health services accessibility

Induced abortion Medical societies Obstetric surgical procedures Organizations

Virus diseases Women's health services
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HIGHLIGHTS OF PRESCRIBING INFORMATION 
These highlights do not include all the information needed to use 
MIFEPREX safely and effectively.  See full prescribing information for 
MIFEPREX. 

MIFEPREX® (mifepristone) tablets, for oral use 
Initial U.S. Approval: 2000 

WARNING: SERIOUS AND SOMETIMES FATAL INFECTIONS OR 
BLEEDING 

See full prescribing information for complete boxed warning. 
Serious and sometimes fatal infections and bleeding occur very rarely 
following spontaneous, surgical, and medical abortions, including 
following MIFEPREX use. 
•	 Atypical Presentation of Infection. Patients with serious bacterial 

infections and sepsis can present without fever, bacteremia or 
significant findings on pelvic examination. A high index of suspicion is 
needed to rule out serious infection and sepsis. (5.1) 

•	 Bleeding. Prolonged heavy bleeding may be a sign of incomplete 
abortion or other complications and prompt medical or surgical 
intervention may be needed. (5.2) 

MIFEPREX is only available through a restricted program called the 
MIFEPREX REMS Program (5.3). 
Before prescribing MIFEPREX, inform the patient about these risks. 
Ensure the patient knows whom to call and what to do if she experiences 
sustained fever, severe abdominal pain, prolonged heavy bleeding, or 
syncope, or if she experiences abdominal pain or discomfort or general 
malaise for more than 24 hours after taking misoprostol. 
Advise the patient to take the MEDICATION GUIDE with her if she 
visits an emergency room or another healthcare provider who did not 
prescribe MIFEPREX, so that provider knows that she is undergoing a 
medical abortion. (5.1, 5.2) 

----------------------------RECENT MAJOR CHANGES--------------------------
Boxed Warning 3/2016 
Indications and Usage (1) 3/2016 
Dosage and Administration, Dosing Regimen (2.1) 3/2016 
Dosage and Administration, Post-treatment Assessment: 
Day 7 to 14 (2.3) 3/2016 
Warnings and Precautions, MIFEPREX REMS Program (5.3) 3/2016 
Warnings and Precautions, Ectopic Pregnancy (5.4) 3/2016 

----------------------------INDICATIONS AND USAGE---------------------------
MIFEPREX is a progestin antagonist indicated, in a regimen with 
misoprostol, for the medical termination of intrauterine pregnancy through 70 
days gestation. (1) 

----------------------DOSAGE AND ADMINISTRATION-----------------------
•	 200 mg MIFEPREX on Day 1, followed 24-48 hours after MIFEPREX 

dosing by 800 mcg buccal misoprostol. (2.1) 
•	 Instruct the patient what to do if significant adverse reactions occur. (2.2) 
•	 Follow-up is needed to confirm complete termination of pregnancy. (2.3) 

---------------------DOSAGE FORMS AND STRENGTHS----------------------
Tablets containing 200 mg of mifepristone each, supplied as 1 tablet on one 
blister card (3) 

-------------------------------CONTRAINDICATIONS------------------------------
•	 Confirmed/suspected ectopic pregnancy or undiagnosed adnexal mass (4) 
•	 Chronic adrenal failure (4) 
•	 Concurrent long-term corticosteroid therapy (4) 
•	 History of allergy to mifepristone, misoprostol, or other prostaglandins (4) 
•	 Hemorrhagic disorders or concurrent anticoagulant therapy (4) 
•	 Inherited porphyria (4) 
•	 Intrauterine device (IUD) in place (4) 

-----------------------WARNINGS AND PRECAUTIONS------------------------
•	 Ectopic pregnancy: Exclude before treatment. (5.4) 
•	 Rhesus immunization: Prevention needed as for surgical abortion. (5.5) 

------------------------------ADVERSE REACTIONS-------------------------------
Most common adverse reactions (>15%) are nausea, weakness, fever/chills, 
vomiting, headache, diarrhea, and dizziness. (6) 

To report SUSPECTED ADVERSE REACTIONS, contact Danco 
Laboratories, LLC at 1-877-432-7596 or 
medicaldirector@earlyoptionpill.com or www.earlyoptionpill.com or 
FDA at 1-800-FDA-1088 or www.fda.gov/medwatch. 

------------------------------DRUG INTERACTIONS-------------------------------
•	 CYP3A4 inducers can lower mifepristone concentrations. (7.1) 
•	 CYP3A4 inhibitors can increase mifepristone concentrations. Use with 

caution. (7.2) 
•	 CYP3A4 substrate concentrations can be increased. Caution with 

coadministration of substrates with narrow therapeutic margin. (7.3) 

-----------------------USE IN SPECIFIC POPULATIONS------------------------
•	 Pregnancy: Risk of fetal malformations in ongoing pregnancy if not 

terminated is unknown. (8.1) 

See 17 for PATIENT COUNSELING INFORMATION, Medication 
Guide. 

Revised: 3/2016 

FULL PRESCRIBING INFORMATION: CONTENTS* 

WARNING: SERIOUS AND SOMETIMES FATAL INFECTIONS OR 
BLEEDING 
1 INDICATIONS AND USAGE 
2 DOSAGE AND ADMINISTRATION 

2.1	 Dosing Regimen 
2.2	 Patient Management Following Misoprostol Administration 
2.3	 Post-treatment Assessment: Day 7 to 14 
2.4	 Contact for Consultation 

3 DOSAGE FORMS AND STRENGTHS 
4 CONTRAINDICATIONS 
5 WARNINGS AND PRECAUTIONS 

5.1	 Infections and Sepsis 
5.2	 Uterine Bleeding 
5.3	 MIFEPREX REMS Program 
5.4	 Ectopic Pregnancy 
5.5	 Rhesus Immunization 

6 ADVERSE REACTIONS 
6.1	 Clinical Trials Experience 
6.2	 Postmarketing Experience 

7 DRUG INTERACTIONS 
7.1	 Drugs that May Reduce MIFEPREX Exposure (Effect of 

CYP 3A4 Inducers on MIFEPREX) 

7.2	 Drugs that May Increase MIFEPREX Exposure (Effect of 
CYP 3A4 Inhibitors on MIFEPREX) 

7.3	 Effects of MIFEPREX on Other Drugs (Effect of MIFEPREX on 
CYP 3A4 Substrates) 

8 USE IN SPECIFIC POPULATIONS 
8.1	 Pregnancy 
8.2	 Lactation 
8.4	 Pediatric Use 

10 OVERDOSAGE 
11 DESCRIPTION 
12 CLINICAL PHARMACOLOGY 

12.1 Mechanism of Action 
12.2 Pharmacodynamics 
12.3 Pharmacokinetics 

13 NONCLINICAL TOXICOLOGY 
13.1 Carcinogenesis, Mutagenesis, Impairment of Fertility 

14 CLINICAL STUDIES 
16 HOW SUPPLIED/STORAGE AND HANDLING 
17 PATIENT COUNSELING INFORMATION 

*Sections or subsections omitted from the full prescribing information are not 
listed. 

Reference ID: 3909592 1 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 132 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 550 

http://www.fda.gov/medwatch


 

 
 

_______________________________________________________________________________________________________________________________________  
 
 

  
 

   
 

 
  

 

     
  

  
     

  
 

  

  
   

  
 

 
 

  
   

     
  

 
   

 
 

    
  

 
 
   

    
   

  
   

  
      

   
    

 

FULL PRESCRIBING INFORMATION 

WARNING: SERIOUS AND SOMETIMES FATAL INFECTIONS OR BLEEDING 
Serious and sometimes fatal infections and bleeding occur very rarely following 
spontaneous, surgical, and medical abortions, including following MIFEPREX use. No 
causal relationship between the use of MIFEPREX and misoprostol and these events 
has been established. 

•	 Atypical Presentation of Infection. Patients with serious bacterial infections (e.g.,
Clostridium sordellii) and sepsis can present without fever, bacteremia, or 
significant findings on pelvic examination following an abortion. Very rarely, deaths 
have been reported in patients who presented without fever, with or without 
abdominal pain, but with leukocytosis with a marked left shift, tachycardia,
hemoconcentration, and general malaise. A high index of suspicion is needed to 
rule out serious infection and sepsis [see Warnings and Precautions (5.1)]. 

•	 Bleeding. Prolonged heavy bleeding may be a sign of incomplete abortion or other
complications and prompt medical or surgical intervention may be needed. Advise 
patients to seek immediate medical attention if they experience prolonged heavy
vaginal bleeding [see Warnings and Precautions (5.2)]. 

Because of the risks of serious complications described above, MIFEPREX is available 
only through a restricted program under a Risk Evaluation and Mitigation Strategy
(REMS) called the MIFEPREX REMS Program [see Warnings and Precautions (5.3)]. 
Before prescribing MIFEPREX, inform the patient about the risk of these serious
events. Ensure that the patient knows whom to call and what to do, including going to 
an Emergency Room if none of the provided contacts are reachable, if she experiences 
sustained fever, severe abdominal pain, prolonged heavy bleeding, or syncope, or if
she experiences abdominal pain or discomfort, or general malaise (including 
weakness, nausea, vomiting or diarrhea) for more than 24 hours after taking 
misoprostol. 
Advise the patient to take the Medication Guide with her if she visits an emergency
room or a healthcare provider who did not prescribe MIFEPREX, so that the provider 
knows that she is undergoing a medical abortion. 

1 INDICATIONS AND USAGE 
MIFEPREX is indicated, in a regimen with misoprostol, for the medical termination of 
intrauterine pregnancy through 70 days gestation. 

2 DOSAGE AND ADMINISTRATION 
2.1 Dosing Regimen 
For purposes of this treatment, pregnancy is dated from the first day of the last menstrual 
period. The duration of pregnancy may be determined from menstrual history and clinical 
examination. Assess the pregnancy by ultrasonographic scan if the duration of pregnancy is 
uncertain or if ectopic pregnancy is suspected. 

Reference ID: 3909592 
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Remove any intrauterine device (“IUD”) before treatment with MIFEPREX begins [see 
Contraindications (4)]. 

The dosing regimen for MIFEPREX and misoprostol is: 

•	 MIFEPREX 200 mg orally + misoprostol 800 mcg buccally 

•	 Day One: MIFEPREX Administration 
One 200 mg tablet of MIFEPREX is taken in a single oral dose. 

•	 Day Two or Three: Misoprostol Administration (minimum 24-hour interval between 
MIFEPREX and misoprostol) 
Four 200 mcg tablets (total dose 800 mcg) of misoprostol are taken by the buccal route. 

Tell the patient to place two 200 mcg misoprostol tablets in each cheek pouch (the area 
between the cheek and gums) for 30 minutes and then swallow any remnants with water 
or another liquid (see Figure 1). 

Figure 1 

2 pills between cheek and gum on left side + 2 pills between cheek and gum on 
right side 

Patients taking MIFEPREX must take misoprostol within 24 to 48 hours after taking MIFEPREX. 
The effectiveness of the regimen may be lower if misoprostol is administered less than 24 hours 
or more than 48 hours after mifepristone administration. 

Because most women will expel the pregnancy within 2 to 24 hours of taking misoprostol [see 
Clinical Studies (14)], discuss with the patient an appropriate location for her to be when she 
takes the misoprostol, taking into account that expulsion could begin within 2 hours of 
administration. 

2.2 Patient Management Following Misoprostol Administration 
During the period immediately following the administration of misoprostol, the patient may need 
medication for cramps or gastrointestinal symptoms [see Adverse Reactions (6)]. 

Give the patient: 

•	 Instructions on what to do if significant discomfort, excessive vaginal bleeding or other 
adverse reactions occur 

•	 A phone number to call if she has questions following the administration of the 

misoprostol
 

Reference ID: 3909592 3 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 134 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 552 



 

 
 

  
 

 
   

     
    

    
   

  
 

    
    

  
   

  
  

 

   
       

   
        

    
   

    
   

      

   

 
 
   

     
  

 
 
  

     
   

  
  

 

    

    

•	 The name and phone number of the healthcare provider who will be handling 
emergencies. 

2.3 Post-treatment Assessment: Day 7 to 14 
Patients should follow-up with their healthcare provider approximately 7 to 14 days after the 
administration of MIFEPREX. This assessment is very important to confirm that complete 
termination of pregnancy has occurred and to evaluate the degree of bleeding. Termination can 
be confirmed by medical history, clinical examination, human Chorionic Gonadotropin (hCG) 
testing, or ultrasonographic scan. Lack of bleeding following treatment usually indicates failure; 
however, prolonged or heavy bleeding is not proof of a complete abortion. 

The existence of debris in the uterus (e.g., if seen on ultrasonography) following the treatment 
procedure will not necessarily require surgery for its removal. 

Women should expect to experience vaginal bleeding or spotting for an average of 9 to 16 days. 
Women report experiencing heavy bleeding for a median duration of 2 days. Up to 8% of 
women may experience some type of bleeding for more than 30 days. Persistence of heavy or 
moderate vaginal bleeding at the time of follow-up, however, could indicate an incomplete 
abortion. 

If complete expulsion has not occurred, but the pregnancy is not ongoing, women may be 
treated with another dose of misoprostol 800 mcg buccally. There have been rare reports of 
uterine rupture in women who took Mifeprex and misoprostol, including women with prior uterine 
rupture or uterine scar and women who received multiple doses of misoprostol within 24 hours. 
Women who choose to use a repeat dose of misoprostol should have a follow-up visit with their 
healthcare provider in approximately 7 days to assess for complete termination. 

Surgical evacuation is recommended to manage ongoing pregnancies after medical abortion 
[see Use in Specific Populations (8.1)]. Advise the patient whether you will provide such care or 
will refer her to another provider as part of counseling prior to prescribing MIFEPREX. 

2.4 Contact for Consultation 
For consultation 24 hours a day, 7 days a week with an expert in mifepristone, call Danco 
Laboratories at 1-877-4 Early Option (1-877-432-7596). 

3 DOSAGE FORMS AND STRENGTHS 
Tablets containing 200 mg of mifepristone each, supplied as 1 tablet on one blister card. 
MIFEPREX tablets are light yellow, cylindrical, and bi-convex tablets, approximately 11 mm in 
diameter and imprinted on one side with “MF.” 

4 CONTRAINDICATIONS 

•	 Administration of MIFEPREX and misoprostol for the termination of pregnancy (the 
“treatment procedure”) is contraindicated in patients with any of the following conditions: 

- Confirmed or suspected ectopic pregnancy or undiagnosed adnexal mass (the treatment 
procedure will not be effective to terminate an ectopic pregnancy) [see Warnings and 
Precautions (5.4)] 

-	 Chronic adrenal failure (risk of acute renal insufficiency) 

-	 Concurrent long-term corticosteroid therapy (risk of acute renal insufficiency) 

Reference ID: 3909592 4 

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 135 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 553 



 

 
 

       
    

 

   

   

      
  

      
 
    

  

  
   

 
    

   
 

    
   

  
    

 
    

   
 

    
 

    
   

  
   

   

    
       

 

  
 

  
  

  
  

      

- History of allergy to mifepristone, misoprostol, or other prostaglandins (allergic reactions 
including anaphylaxis, angioedema, rash, hives, and itching have been reported [see 
Adverse Reactions (6.2)]) 

-	 Hemorrhagic disorders or concurrent anticoagulant therapy (risk of heavy bleeding) 

-	 Inherited porphyrias (risk of worsening or of precipitation of attacks) 

•	 Use of MIFEPREX and misoprostol for termination of intrauterine pregnancy is 
contraindicated in patients with an intrauterine device (“IUD”) in place (the IUD might 
interfere with pregnancy termination).  If the IUD is removed, MIFEPREX may be used. 

5 WARNINGS AND PRECAUTIONS 
5.1 Infection and Sepsis 
As with other types of abortion, cases of serious bacterial infection, including very rare cases of 
fatal septic shock, have been reported following the use of MIFEPREX [see Boxed Warning]. 
Healthcare providers evaluating a patient who is undergoing a medical abortion should be alert 
to the possibility of this rare event. A sustained (> 4 hours) fever of 100.4°F or higher, severe 
abdominal pain, or pelvic tenderness in the days after a medical abortion may be an indication 
of infection. 

A high index of suspicion is needed to rule out sepsis (e.g., from Clostridium sordellii) if a patient 
reports abdominal pain or discomfort or general malaise (including weakness, nausea, vomiting 
or diarrhea) more than 24 hours after taking misoprostol. Very rarely, deaths have been 
reported in patients who presented without fever, with or without abdominal pain, but with 
leukocytosis with a marked left shift, tachycardia, hemoconcentration, and general malaise. No 
causal relationship between MIFEPREX and misoprostol use and an increased risk of infection 
or death has been established. Clostridium sordellii infections have also been reported very 
rarely following childbirth (vaginal delivery and caesarian section), and in other gynecologic and 
non-gynecologic conditions. 

5.2 Uterine Bleeding 
Uterine bleeding occurs in almost all patients during a medical abortion. Prolonged heavy 
bleeding (soaking through two thick full-size sanitary pads per hour for two consecutive hours) 
may be a sign of incomplete abortion or other complications and prompt medical or surgical 
intervention may be needed to prevent the development of hypovolemic shock. Counsel 
patients to seek immediate medical attention if they experience prolonged heavy vaginal 
bleeding following a medical abortion [see Boxed Warning]. 

Women should expect to experience vaginal bleeding or spotting for an average of 9 to 16 days.  
Women report experiencing heavy bleeding for a median duration of 2 days. Up to 8% of all 
subjects may experience some type of bleeding for 30 days or more. In general, the duration of 
bleeding and spotting increased as the duration of the pregnancy increased. 

Decreases in hemoglobin concentration, hematocrit, and red blood cell count may occur in 
women who bleed heavily. 

Excessive uterine bleeding usually requires treatment by uterotonics, vasoconstrictor drugs, 
surgical uterine evacuation, administration of saline infusions, and/or blood transfusions. Based 
on data from several large clinical trials, vasoconstrictor drugs were used in 4.3% of all subjects, 
there was a decrease in hemoglobin of more than 2 g/dL in 5.5% of subjects, and blood 
transfusions were administered to ≤ 0.1% of subjects. Because heavy bleeding requiring 
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surgical uterine evacuation occurs in about 1% of patients, special care should be given to 
patients with hemostatic disorders, hypocoagulability, or severe anemia. 

5.3 MIFEPREX REMS Program 
MIFEPREX is available only through a restricted program under a REMS called the MIFEPREX 
REMS Program, because of the risks of serious complications [see Warnings and Precautions 
(5.1, 5.2)]. 

Notable requirements of the MIFEPREX REMS Program include the following: 

•	 Prescribers must be certified with the program by completing the Prescriber Agreement 
Form 

•	 Patients must sign a Patient Agreement Form. 
•	 MIFEPREX must be dispensed to patients only in certain healthcare settings, specifically 

clinics, medical offices and hospitals by or under the supervision of a certified prescriber 

Further information is available at 1-877-4 Early Option (1-877-432-7596). 

5.4 Ectopic Pregnancy 
MIFEPREX is contraindicated in patients with a confirmed or suspected ectopic pregnancy 
because MIFEPREX is not effective for terminating ectopic pregnancies [see Contraindications 
(4)]. Healthcare providers should remain alert to the possibility that a patient who is undergoing 
a medical abortion could have an undiagnosed ectopic pregnancy because some of the 
expected symptoms experienced with a medical abortion (abdominal pain, uterine bleeding) 
may be similar to those of a ruptured ectopic pregnancy. The presence of an ectopic pregnancy 
may have been missed even if the patient underwent ultrasonography prior to being prescribed 
MIFEPREX. 

Women who became pregnant with an IUD in place should be assessed for ectopic pregnancy. 

5.5 Rhesus Immunization 
The use of MIFEPREX is assumed to require the same preventive measures as those taken 
prior to and during surgical abortion to prevent rhesus immunization. 

6 ADVERSE REACTIONS 
The following adverse reactions are described in greater detail in other sections: 

-	 Infection and sepsis [see Warnings and Precautions (5.1)] 

-	 Uterine bleeding [see Warnings and Precautions (5.2)] 

6.1 Clinical Trials Experience 
Because clinical studies are conducted under widely varying conditions, adverse reaction rates 
observed in the clinical studies of a drug cannot be directly compared to rates in the clinical 
studies of another drug and may not reflect the rates observed in practice. 

Information presented on common adverse reactions relies solely on data from US studies, 
because rates reported in non-US studies were markedly lower and are not likely generalizable 
to the US population.  In three US clinical studies totaling 1,248 women through 70 days 
gestation who used mifepristone 200 mg orally followed 24-48 hours later by misoprostol 800 
mcg buccally, women reported adverse reactions in diaries and in interviews at the follow-up 
visit. These studies enrolled generally healthy women of reproductive age without 
contraindications to mifepristone or misoprostol use according to the MIFEPREX product label. 
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Gestational age was assessed prior to study enrollment using the date of the woman’s last 
menstrual period, clinical evaluation, and/or ultrasound examination. 

About 85% of patients report at least one adverse reaction following administration of 
MIFEPREX and misoprostol, and many can be expected to report more than one such reaction. 
The most commonly reported adverse reactions (>15%) were nausea, weakness, fever/chills, 
vomiting, headache, diarrhea, and dizziness (see Table 1). The frequency of adverse reactions 
varies between studies and may be dependent on many factors including the patient population 
and gestational age. 

Abdominal pain/cramping is expected in all medical abortion patients and its incidence is not 
reported in clinical studies. Treatment with MIFEPREX and misoprostol is designed to induce 
uterine bleeding and cramping to cause termination of an intrauterine pregnancy. Uterine 
bleeding and cramping are expected consequences of the action of MIFEPREX and misoprostol 
as used in the treatment procedure.  Most women can expect bleeding more heavily than they 
do during a heavy menstrual period [see Warnings and Precautions (5.2)]. 

Table 1 lists the adverse reactions reported in U.S. clinical studies with incidence >15% of 
women. 

Table 1
 
Adverse Reactions Reported in Women Following Administration of Mifepristone (oral) and
 

Misoprostol (buccal) in U.S. Clinical Studies
 

Adverse 
Reaction 

# US 
studies 

Number of 
Evaluable Women 

Range of 
frequency (%) 

Upper Gestational Age of 
Studies Reporting 

Outcome 
Nausea 3 1,248 51-75% 70 days 
Weakness 2 630 55-58% 63 days 
Fever/chills 1 414 48% 63 days 
Vomiting 3 1,248 37-48% 70 days 
Headache 2 630 41-44% 63 days 
Diarrhea 3 1,248 18-43% 70 days 
Dizziness 2 630 39-41% 63 days 

One study provided gestational-age stratified adverse reaction rates for women who were 57-63 
and 64-70 days; there was little difference in frequency of the reported common adverse 
reactions by gestational age. 

Information on serious adverse reactions was reported in six U.S. and four non-U.S. clinical 
studies, totaling 30,966 women through 70 days gestation who used mifepristone 200 mg orally 
followed 24-48 hours later by misoprostol 800 mcg buccally.  Serious adverse reaction rates 
were similar between U.S. and non-U.S. studies, so rates from both U.S. and non-U.S. studies 
are presented.  In the U.S. studies, one studied women through 56 days gestation, four through 
63 days gestation, and one through 70 days gestation, while in the non-U.S. studies, two 
studied women through 63 days gestation, and two through 70 days gestation.  Serious adverse 
reactions were reported in <0.5% of women.  Information from the U.S. and non-U.S. studies is 
presented in Table 2. 
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Table 2
 
Serious Adverse Reactions Reported in Women Following Administration of Mifepristone (oral) and
 

Misoprostol (buccal) in U.S. and Non-US Clinical Studies
 

Adverse 
Reaction 

US Non-US 
# of 

studies 
Number of 
Evaluable 
Women 

Range of 
frequency 

(%) 

# of 
studies 

Number of 
Evaluable 
Women 

Range of 
frequency 

(%) 
Transfusion 4 17,774 0.03-0.5% 3 12,134 0-0.1% 
Sepsis 1 629 0.2% 1 11,155 <0.01%* 

ER visit 2 1,043 2.9-4.6% 1 95 0 
Hospitalization 
Related to 
Medical 
Abortion 

3 14,339 0.04-0.6% 3 1,286 0-0.7% 

Infection without 
sepsis 

1 216 0 1 11,155 0.2% 

Hemorrhage NR NR NR 1 11,155 0.1% 
NR= Not reported 
* This outcome represents a single patient who experienced death related to sepsis. 

6.2 Postmarketing Experience 
The following adverse reactions have been identified during postapproval use of MIFEPREX 
and misoprostol. Because these reactions are reported voluntarily from a population of 
uncertain size, it is not always possible to reliably estimate their frequency or establish a causal 
relationship to drug exposure. 

Infections and infestations: post-abortal infection (including endometritis, endomyometritis, 
parametritis, pelvic infection, pelvic inflammatory disease, salpingitis) 
Blood and the lymphatic system disorders: anemia 
Immune system disorders: allergic reaction (including anaphylaxis, angioedema, hives, rash, 
itching) 
Psychiatric disorders: anxiety 
Cardiac disorders: tachycardia (including racing pulse, heart palpitations, heart pounding) 
Vascular disorders: syncope, fainting, loss of consciousness, hypotension (including 
orthostatic), light-headedness 
Respiratory, thoracic and mediastinal disorders: shortness of breath 
Gastrointestinal disorders: dyspepsia 
Musculoskeletal, connective tissue and bone disorders: back pain, leg pain 
Reproductive system and breast disorders: uterine rupture, ruptured ectopic pregnancy, 
hematometra, leukorrhea 
General disorders and administration site conditions: pain 

7 DRUG INTERACTIONS 
7.1	 Drugs that May Reduce MIFEPREX Exposure (Effect of CYP 3A4 Inducers on 

MIFEPREX) 
CYP450 3A4 is primarily responsible for the metabolism of mifepristone. CYP3A4 inducers such 
as rifampin, dexamethasone, St. John’s Wort, and certain anticonvulsants (such as phenytoin, 
phenobarbital, carbamazepine) may induce mifepristone metabolism (lowering serum 
concentrations of mifepristone). Whether this action has an impact on the efficacy of the dose 
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regimen is unknown. Refer to the follow-up assessment [see Dosage and Administration (2.3 )] 
to verify that treatment has been successful. 

7.2	 Drugs that May Increase MIFEPREX Exposure (Effect of CYP 3A4 Inhibitors on 
MIFEPREX) 

Although specific drug or food interactions with mifepristone have not been studied, on the basis 
of this drug’s metabolism by CYP 3A4, it is possible that ketoconazole, itraconazole, 
erythromycin, and grapefruit juice may inhibit its metabolism (increasing serum concentrations 
of mifepristone). MIFEPREX should be used with caution in patients currently or recently treated 
with CYP 3A4 inhibitors. 

7.3	 Effects of MIFEPREX on Other Drugs (Effect of MIFEPREX on CYP 3A4 Substrates) 
Based on in vitro inhibition information, coadministration of mifepristone may lead to an increase 
in serum concentrations of drugs that are CYP 3A4 substrates. Due to the slow elimination of 
mifepristone from the body, such interaction may be observed for a prolonged period after its 
administration. Therefore, caution should be exercised when mifepristone is administered with 
drugs that are CYP 3A4 substrates and have narrow therapeutic range. 

8	 USE IN SPECIFIC POPULATIONS 
8.1	 Pregnancy 
Risk Summary 

Mifepristone is indicated, in a regimen with misoprostol, for the medical termination of 
intrauterine pregnancy through 70 days gestation. Risks to pregnant women are discussed 
throughout the labeling. 

Refer to misoprostol labeling for risks to pregnant women with the use of misoprostol. 

The risk of adverse developmental outcomes with a continued pregnancy after a failed 
pregnancy termination with MIFEPREX in a regimen with misoprostol is unknown; however, the 
process of a failed pregnancy termination could disrupt normal embryo-fetal development and 
result in adverse developmental effects.  Birth defects have been reported with a continued 
pregnancy after a failed pregnancy termination with MIFEPREX in a regimen with misoprostol. 
In animal reproduction studies, increased fetal losses were observed in mice, rats, and rabbits 
and skull deformities were observed in rabbits with administration of mifepristone at doses lower 
than the human exposure level based on body surface area. 

Data 

Animal Data 

In teratology studies in mice, rats and rabbits at doses of 0.25 to 4.0 mg/kg (less than 1/100 to 
approximately 1/3 the human exposure based on body surface area), because of the 
antiprogestational activity of mifepristone,fetal losses were much higher than in control animals. 
Skull deformaties were detected in rabbit studies at approximately 1/6 the human exposure, 
although no teratogenic effects of mifepristone have been observed to date in rats or mice. 
These deformities were most likely due to the mechanical effects of uterine contractions 
resulting from inhibition of progesterone action. 

8.2	 Lactation 
MIFEPREX is present in human milk.  Limited data demonstrate undetectable to low levels of 
the drug in human milk with the relative (weight-adjusted) infant dose 0.5% or less as compared 
to maternal dosing. There is no information on the effects of MIFEPREX in a regimen with 
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misoprostol in a breastfed infant or on milk production.  Refer to misoprostol labeling for 
lactation information with the use of misoprostol. The developmental and health benefits of 
breast-feeding should be considered along with any potential adverse effects on the breast-fed 
child from MIFEPREX in a regimen with misoprostol. 

8.4 Pediatric Use 
Safety and efficacy of MIFEPREX have been established in pregnant females. Data from a 
clinical study of MIFEPREX that included a subset of 322 females under age 17 demonstrated a 
safety and efficacy profile similar to that observed in adults. 

10 OVERDOSAGE 
No serious adverse reactions were reported in tolerance studies in healthy non-pregnant female 
and healthy male subjects where mifepristone was administered in single doses greater than 
1800 mg (ninefold the recommended dose for medical abortion). If a patient ingests a massive 
overdose, she should be observed closely for signs of adrenal failure. 

11 DESCRIPTION 
MIFEPREX tablets each contain 200 mg of mifepristone, a synthetic steroid with 
antiprogestational effects. The tablets are light yellow in color, cylindrical, and bi-convex, and 
are intended for oral administration only. The tablets include the inactive ingredients colloidal 
silica anhydrous, corn starch, povidone, microcrystalline cellulose, and magnesium stearate. 

Mifepristone is a substituted 19-nor steroid compound chemically designated as 11ß-[p-
(Dimethylamino)phenyl]-17ß-hydroxy-17-(1-propynyl)estra-4,9-dien-3-one. Its empirical formula 
is C29H35NO2. Its structural formula is: 

The compound is a yellow powder with a molecular weight of 429.6 and a melting point of 192-
196°C. It is very soluble in methanol, chloroform and acetone and poorly soluble in water, 
hexane and isopropyl ether. 

12 CLINICAL PHARMACOLOGY 
12.1 Mechanism of Action 
The anti-progestational activity of mifepristone results from competitive interaction with 
progesterone at progesterone-receptor sites. Based on studies with various oral doses in 
several animal species (mouse, rat, rabbit, and monkey), the compound inhibits the activity of 
endogenous or exogenous progesterone, resulting in effects on the uterus and cervix that, when 
combined with misoprostol, result in termination of an intrauterine pregnancy. 
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During pregnancy, the compound sensitizes the myometrium to the contraction-inducing activity 
of prostaglandins. 

12.2 Pharmacodynamics 
Use of MIFEPREX in a regimen with misoprostol disrupts pregnancy by causing decidual 
necrosis, myometrial contractions, and cervical softening, leading to the expulsion of the 
products of conception. 

Doses of 1 mg/kg or greater of mifepristone have been shown to antagonize the endometrial 
and myometrial effects of progesterone in women. 

Antiglucocorticoid and antiandrogenic activity: Mifepristone also exhibits antiglucocorticoid and 
weak antiandrogenic activity. The activity of the glucocorticoid dexamethasone in rats was 
inhibited following doses of 10 to 25 mg/kg of mifepristone. Doses of 4.5 mg/kg or greater in 
human beings resulted in a compensatory elevation of adrenocorticotropic hormone (ACTH) 
and cortisol. Antiandrogenic activity was observed in rats following repeated administration of 
doses from 10 to 100 mg/kg. 

12.3 Pharmacokinetics 
Mifepristone is rapidly absorbed after oral ingestion with non-linear pharmacokinetics for Cmax 
after single oral doses of 200 mg and 600 mg in healthy subjects. 

Absorption 

The absolute bioavailability of a 20 mg mifepristone oral dose in women of childbearing age is 
69%. Following oral administration of a single dose of 600 mg, mifepristone is rapidly absorbed, 
with a peak plasma concentration of 1.98 ± 1.0 mg/L occurring approximately 90 minutes after 
ingestion. 

Following oral administration of a single dose of 200 mg in healthy men (n=8), mean Cmax was 
1.77 ± 0.7 mg/L occurring approximately 45 minutes after ingestion. Mean AUC0-∞ was 25.8 ± 6.2 
mg*hr/L. 

Distribution 

Mifepristone is 98% bound to plasma proteins, albumin, and α1-acid glycoprotein. Binding to the 
latter protein is saturable, and the drug displays nonlinear kinetics with respect to plasma 
concentration and clearance. 

Elimination 

Following a distribution phase, elimination of mifepristone is slow at first (50% eliminated 
between 12 and 72 hours) and then becomes more rapid with a terminal elimination half-life of 
18 hours. 

Metabolism 

Metabolism of mifepristone is primarily via pathways involving N-demethylation and terminal 
hydroxylation of the 17-propynyl chain. In vitro studies have shown that CYP450 3A4 is primarily 
responsible for the metabolism. The three major metabolites identified in humans are: (1) RU 42 
633, the most widely found in plasma, is the N-monodemethylated metabolite; (2) RU 42 848, 
which results from the loss of two methyl groups from the 4-dimethylaminophenyl in position 
11ß; and (3) RU 42 698, which results from terminal hydroxylation of the 17-propynyl chain. 

Excretion 

By 11 days after a 600 mg dose of tritiated compound, 83% of the drug has been accounted for 
by the feces and 9% by the urine. Serum concentrations are undetectable by 11 days. 
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Specific Populations 

The effects of age, hepatic disease and renal disease on the safety, efficacy and 
pharmacokinetics of mifepristone have not been investigated. 

13 NONCLINICAL TOXICOLOGY 
13.1 Carcinogenesis, Mutagenesis, Impairment of Fertility 
Carcinogenesis 

No long-term studies to evaluate the carcinogenic potential of mifepristone have been 
performed. 

Mutagenesis 

Results from studies conducted in vitro and in animals have revealed no genotoxic potential for 
mifepristone. Among the tests carried out were: Ames test with and without metabolic activation; 
gene conversion test in Saccharomyces cerevisiae D4 cells; forward mutation in 
Schizosaccharomyces pompe P1 cells; induction of unscheduled DNA synthesis in cultured 
HeLa cells; induction of chromosome aberrations in CHO cells; in vitro test for gene mutation in 
V79 Chinese hamster lung cells; and micronucleus test in mice. 

Impairment of Fertility 

In rats, administration of  0.3 mg/kg mifepristone per day caused severe disruption of the estrus 
cycles for the three weeks of the treatment period. Following resumption of the estrus cycle, 
animals were mated and no effects on reproductive performance were observed. 

14 CLINICAL STUDIES 
Safety and efficacy data from clinical studies of mifepristone 200 mg orally followed 24-48 hours 
later by misoprostol 800 mcg buccally through 70 days gestation are reported below. Success 
was defined as the complete expulsion of the products of conception without the need for 
surgical intervention. The overall rates of success and failure, shown by reason for failure based 
on 22 worldwide clinical studies (including 7 U.S. studies) appear in Table 3. 

The demographics of women who participated in the U.S. clinical studies varied depending on 
study location and represent the racial and ethnic variety of American females. Females of all 
reproductive ages were represented, including females less than 18 and more than 40 years of 
age; most were 27 years or younger. 
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Table 3
 
Outcome Following Treatment with Mifepristone (oral) and Misoprostol (buccal)
 

Through 70 Days Gestation
 

U.S. Trials Non-U.S. Trials 
N 16,794 18,425 

Complete Medical Abortion 97.4% 96.2% 

Surgical Intervention* 2.6% 3.8% 

Ongoing Pregnancy** 0.7% 0.9% 
* Reasons for surgical intervention include ongoing pregnancy, medical necessity, persistent or heavy bleeding 

after treatment, patient request, or incomplete expulsion. 
** Ongoing pregnancy is a subcategory of surgical intervention, indicating the percent of women who have 

surgical intervention due to an ongoing pregnancy. 

The results for clinical studies that reported outcomes, including failure rates for ongoing 
pregnancy, by gestational age are presented in Table 4. 

Table 4
 
Outcome by Gestational Age Following Treatment  with Mifepristone and
 

Misoprostol (buccal) for U.S. and Non-U.S. Clinical Studies
 
<49 days 50-56 days 57-63 days 64-70 days 

N % Number of N % Number of N % Number of N % Number of 
Evaluable Evaluable Evaluable Evaluable 
Studies Studies Studies Studies 

Complete 
medical 
abortion 

12,046 98.1 10 3,941 96.8 7 2,294 94.7 9 479 92.7 4 

Surgical 
intervention 

10,272 0.3 6 3,788 0.8 6 2,211 2 8 453 3.1 3 

for ongoing 
pregnancy 

One clinical study asked subjects through 70 days gestation to estimate when they expelled the 
pregnancy, with 70% providing data. Of these, 23-38% reported expulsion within 3 hours and 
over 90% within 24 hours of using misoprostol. 

16 HOW SUPPLIED/STORAGE AND HANDLING 
MIFEPREX is only available through a restricted program called the MIFEPREX REMS 
Program [see Warnings and Precautions (5.3)]. 

MIFEPREX is supplied as light yellow, cylindrical, and bi-convex tablets imprinted on one side 
with “MF.” Each tablet contains 200 mg of mifepristone. One tablet is individually blistered on 
one blister card that is packaged in an individual package (National Drug Code 64875-001-01). 

Store at 25°C (77°F); excursions permitted to 15 to 30°C (59 to 86°F) [see USP Controlled 
Room Temperature]. 
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17 PATIENT COUNSELING INFORMATION 
Advise the patient to read the FDA-approved patient labeling (Medication Guide), included with 
each package of MIFEPREX. Additional copies of the Medication Guide are available by 
contacting Danco Laboratories at 1-877-4 Early Option (1-877-432-7596) or from 
www.earlyoptionpill.com. 

Serious Infections and Bleeding 

•	 Inform the patient that uterine bleeding and uterine cramping will occur [see Warnings 
and Precautions (5.2)]. 

•	 Advise the patient that serious and sometimes fatal infections and bleeding can occur 
very rarely [see Warnings and Precautions (5.1, 5.2)]. 

•	 MIFEPREX is only available through a restricted program called the MIFEPREX REMS 
Program [see Warnings and Precautions (5.3)]. Under the Mifeprex REMS Program: 

o	 Patients must sign a Patient Agreement Form. 

o	 MIFEPREX is only available in clinics, medical offices and hospitals and not 
through retail pharmacies. 

Provider Contacts and Actions in Case of Complications 

•	 Ensure that the patient knows whom to call and what to do, including going to an 
Emergency Room if none of the provided contacts are reachable, or if she experiences 
complications including prolonged heavy bleeding, severe abdominal pain, or sustained 
fever [see Boxed Warning]. 

•	 Advise the patient to take the Medication Guide with her if she visits an emergency room 
or another healthcare provider who did not prescribe MIFEPREX, so that provider will be 
aware that the patient is undergoing a medical abortion with MIFEPREX. 

Compliance with Treatment Schedule and Follow-up Assessment 

•	 Advise the patient that it is necessary to complete the treatment schedule, including a 
follow-up assessment approximately 7 to14 days after taking MIFEPREX [see Dosage 
and Administration (2.3)]. 

•	 Explain that 

o	 prolonged heavy vaginal bleeding is not proof of a complete abortion, 

o	 if the treatment fails and the pregnancy continues, the risk of fetal malformation is 
unknown, 

o	 it is recommended that ongoing pregnancy be managed by surgical termination 
[see Dosage and Administration (2.3)].  Advise the patient whether you will 
provide such care or will refer her to another provider. 

Subsequent Fertility 

•	 Inform the patient that another pregnancy can occur following medical abortion and 
before resumption of normal menses. 

•	 Inform the patient that contraception can be initiated as soon as pregnancy expulsion 
has been confirmed, or before she resumes sexual intercourse. 

MIFEPREX is a registered trademark of Danco Laboratories, LLC. 
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Manufactured for: 
Danco Laboratories, LLC 
P.O. Box 4816 
New York, NY 10185 
1-877-4 Early Option (1-877-432-7596) 
www.earlyoptionpill.com 

3/2016 
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MEDICATION GUIDE 

Mifeprex (MIF-eh-prex) (mifepristone) tablets, for oral use 

Read this information carefully before taking Mifeprex and misoprostol. It will help you understand how 
the treatment works. This Medication Guide does not take the place of talking with your healthcare 
provider. 

What is the most important information I should know about Mifeprex? 

What symptoms should I be concerned with? Although cramping and bleeding are an expected part of 
ending a pregnancy, rarely, serious and potentially life-threatening bleeding, infections, or other problems 
can occur following a miscarriage, surgical abortion, medical abortion, or childbirth. Seeking medical 
attention as soon as possible is needed in these circumstances. Serious infection has resulted in death in 
a very small number of cases. There is no information that use of Mifeprex and misoprostol caused these 
deaths. If you have any questions, concerns, or problems, or if you are worried about any side effects or 
symptoms, you should contact your healthcare provider. You can write down your healthcare provider’s 
telephone number here ________________________. 

Be sure to contact your healthcare provider promptly if you have any of the following: 

• Heavy Bleeding. Contact your healthcare provider right away if you bleed enough to soak through two 
thick full-size sanitary pads per hour for two consecutive hours or if you are concerned about heavy 
bleeding. In about 1 out of 100 women, bleeding can be so heavy that it requires a surgical procedure 
(surgical aspiration or D&C). 

• Abdominal Pain or “Feeling Sick.” If you have abdominal pain or discomfort, or you are “feeling 
sick,” including weakness, nausea, vomiting, or diarrhea, with or without fever, more than 24 hours 
after taking misoprostol, you should contact your healthcare provider without delay. These symptoms 
may be a sign of a serious infection or another problem (including an ectopic pregnancy, a pregnancy 
outside the womb). 

• Fever. In the days after treatment, if you have a fever of 100.4°F or higher that lasts for more than 4 
hours, you should contact your healthcare provider right away. Fever may be a symptom of a serious 
infection or another problem. 

If you cannot reach your healthcare provider, go to the nearest hospital emergency room. Take 
this Medication Guide with you. When you visit an emergency room or a healthcare provider who did 
not give you your Mifeprex, you should give them your Medication Guide so that they understand that you 
are having a medical abortion with Mifeprex. 

What to do if you are still pregnant after Mifeprex with misoprostol treatment. If you are still 
pregnant, your healthcare provider will talk with you about a surgical procedure to end your pregnancy. In 
many cases, this surgical procedure can be done in the office/clinic. The chance of birth defects if the 
pregnancy is not ended is unknown. 

Talk with your healthcare provider. Before you take Mifeprex, you should read this Medication Guide 
and you and your healthcare provider should discuss the benefits and risks of your using Mifeprex. 
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What is Mifeprex? 

Mifeprex is used in a regimen with another prescription medicine called misoprostol, to end an 
early pregnancy. Early pregnancy means it is 70 days (10 weeks) or less since your last menstrual 
period began. Mifeprex is not approved for ending pregnancies that are further along. Mifeprex blocks a 
hormone needed for your pregnancy to continue. When you use Mifeprex on Day 1, you also need to take 
another medicine called misoprostol 24 to 48 hours after you take Mifeprex, to cause the pregnancy to be 
passed from your uterus. 

The pregnancy is likely to be passed from your uterus within 2 to 24 hours after taking Mifeprex and 
misoprostol. When the pregnancy is passed from the uterus, you will have bleeding and cramping that 
will likely be heavier than your usual period. About 2 to 7 out of 100 women taking Mifeprex will need a 
surgical procedure because the pregnancy did not completely pass from the uterus or to stop bleeding. 

Who should not take Mifeprex? 

Some women should not take Mifeprex. Do not take Mifeprex if you: 

• Have a pregnancy that is more than 70 days (10 weeks). Your healthcare provider may do a clinical 
examination, an ultrasound examination, or other testing to determine how far along you are in 
pregnancy. 

• Are using an IUD (intrauterine device or system). It must be taken out before you take Mifeprex. 

• Have been told by your healthcare provider that you have a pregnancy outside the uterus (ectopic 
pregnancy). 

• Have problems with your adrenal glands (chronic adrenal failure). 

• Take a medicine to thin your blood. 

• Have a bleeding problem. 

• Have porphyria. 

• Take certain steroid medicines. 

• Are allergic to mifepristone, misoprostol, or medicines that contain misoprostol, such as Cytotec or 
Arthrotec. 

Ask your healthcare provider if you are not sure about all your medical conditions before taking this 
medicine to find out if you can take Mifeprex. 

What should I tell my healthcare provider before taking Mifeprex? 

Before you take Mifeprex, tell your healthcare provider if you: 

• cannot follow-up within approximately 7 to 14 days of your first visit 

• are breastfeeding. Mifeprex can pass into your breast milk. The effect of the Mifeprex and misoprostol 
regimen on the breastfed infant or on milk production is unknown. 

• are taking medicines, including prescription and over-the-counter medicines, vitamins, and herbal 
supplements. 
Mifeprex and certain other medicines may affect each other if they are used together.  This can cause 
side effects. 
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How should I take Mifeprex? 

•	 Mifeprex will be given to you by a healthcare provider in a clinic, medical office, or hospital. 

•	 You and your healthcare provider will plan the most appropriate location for you to take the 
misoprostol, because it may cause bleeding, cramps, nausea, diarrhea, and other symptoms that 
usually begin within 2 to 24 hours after taking it. 

•	 Most women will pass the pregnancy within 2 to 24 hours after taking the misoprostol tablets. 

Follow the instruction below on how to take Mifeprex and misoprostol:
 

Mifeprex (1 tablet) orally + misoprostol (4 tablets) buccally
 

Day 1:
 

•	 Take 1 Mifeprex tablet by mouth. 

•	 Your healthcare provider will either give you or 
prescribe for you 4 misoprostol tablets to take 24 to 
48 hours later. 

24 to 48 hours after taking Mifeprex: 

•	 Place 2 misoprostol tablets in each cheek pouch 
(the area between your teeth and cheek - see Figure 
A) for 30 minutes and then swallow anything left 
over with a drink of water or another liquid. 

•	 The medicines may not work as well if you take 
misoprostol sooner than 24 hours after Mifeprex or 
later than 48 hours after Mifeprex. 

•	 Misoprostol often causes cramps, nausea, diarrhea, 
and other symptoms. Your healthcare provider may 
send you home with medicines for these symptoms.	 Figure A (2 tablets between your left 

cheek and gum and 2 tablets between 
your right cheek and gum). 

Follow-up Assessment at Day 7 to 14: 

•	 This follow-up assessment is very important. You must follow-up with your healthcare provider about 
7 to 14 days after you have taken Mifeprex to be sure you are well and that you have had bleeding and 
the pregnancy has passed from your uterus. 

•	 Your healthcare provider will assess whether your pregnancy has passed from your uterus. If your 
pregnancy continues, the chance that there may be birth defects is unknown. If you are still pregnant, 
your healthcare provider will talk with you about a surgical procedure to end your pregnancy. 

•	 If your pregnancy has ended, but has not yet completely passed from your uterus, your provider will 
talk with you about other choices you have, including waiting, taking another dose of misoprostol, or 
having a surgical procedure to empty your uterus. 
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When should I begin birth control? 

You can become pregnant again right after your pregnancy ends. If you do not want to become pregnant 
again, start using birth control as soon as your pregnancy ends or before you start having sexual 
intercourse again. 

What should I avoid while taking Mifeprex and misoprostol? 

Do not take any other prescription or over-the-counter medicines (including herbal medicines or 
supplements) at any time during the treatment period without first asking your healthcare provider about 
them because they may interfere with the treatment. Ask your healthcare provider about what medicines 
you can take for pain and other side effects. 

What are the possible side effects of Mifeprex and misoprostol? 

Mifeprex may cause serious side effects. See “What is the most important information I should 
know about Mifeprex?” 

Cramping and bleeding. Cramping and vaginal bleeding are expected with this treatment. Usually, these 
symptoms mean that the treatment is working. But sometimes you can get cramping and bleeding and 
still be pregnant. This is why you must follow-up with your healthcare provider approximately 7 to 14 days 
after taking Mifeprex. See “How should I take Mifeprex?” for more information on your follow-up 
assessment. If you are not already bleeding after taking Mifeprex, you probably will begin to bleed once 
you take misoprostol, the medicine you take 24 to 48 hours after Mifeprex. Bleeding or spotting can be 
expected for an average of 9 to16 days and may last for up to 30 days. Your bleeding may be similar to, 
or greater than, a normal heavy period. You may see blood clots and tissue. This is an expected part of 
passing the pregnancy. 

The most common side effects of Mifeprex treatment include: nausea, weakness, fever/chills, vomiting, 
headache, diarrhea and dizziness. Your provider will tell you how to manage any pain or other side 
effects.These are not all the possible side effects of Mifeprex. 

Call your healthcare provider for medical advice about any side effects that bother you or do not go away. 
You may report side effects to FDA at 1-800-FDA-1088. 

General information about the safe and effective use of Mifeprex. 

Medicines are sometimes prescribed for purposes other than those listed in a Medication Guide. 
This Medication Guide summarizes the most important information about Mifeprex. If you would 
like more information, talk with your healthcare provider. You may ask your healthcare provider 
for information about Mifeprex that is written for healthcare professionals. 

For more information about Mifeprex, go to www.earlyoptionpill.com or call 1-877-4 Early Option 
(1-877-432-7596). 

Manufactured for: Danco Laboratories, LLC 
P.O. Box 4816 
New York, NY 10185 
1-877-4 Early Option (1-877-432-7596) www.earlyoptionpill.com 

This Medication Guide has been approved by the U.S. Food and Drug Administration.  Approval 3/2016 
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Original Research

Incidence of Emergency Department Visits
and Complications After Abortion

Ushma D. Upadhyay, PhD, MPH, Sheila Desai, MPH, Vera Zlidar, MHS, Tracy A. Weitz, PhD, MPA,
Daniel Grossman, MD, Patricia Anderson, MPH, and Diana Taylor, PhD, RNP

OBJECTIVE: To conduct a retrospective observational

cohort study to estimate the abortion complication rate,

including those diagnosed or treated at emergency

departments (EDs).

METHODS: Using 2009–2010 abortion data among

women covered by the fee-for-service California

Medicaid program and all subsequent health care for

6 weeks after having an abortion, we analyzed reasons

for ED visits and estimated the abortion-related com-

plication rate and the adjusted relative risk. Compli-

cations were defined as receiving an abortion-related

diagnosis or treatment at any source of care within 6

weeks after an abortion. Major complications were

defined as requiring hospital admission, surgery, or

blood transfusion.

RESULTS: A total of 54,911 abortions among 50,273 fee-

for-service Medi-Cal beneficiaries were identified.

Among all abortions, 1 of 16 (6.4%, n53,531) was fol-

lowed by an ED visit within 6 weeks but only 1 of 115

(0.87%, n5478) resulted in an ED visit for an abortion-

related complication. Approximately 1 of 5,491 (0.03%,

n515) involved ambulance transfers to EDs on the day of

the abortion. The major complication rate was 0.23%

(n5126, 1/436): 0.31% (n535) for medication abortion,

0.16% (n557) for first-trimester aspiration abortion, and

0.41% (n534) for second-trimester or later procedures.

The total abortion-related complication rate including all

sources of care including EDs and the original abortion

facility was 2.1% (n51,156): 5.2% (n5588) for medication

abortion, 1.3% (n5438) for first-trimester aspiration

abortion, and 1.5% (n5130) for second-trimester or later

procedures.

CONCLUSION: Abortion complication rates are compa-

rable to previously published rates even when ED visits

are included and there is no loss to follow-up.

(Obstet Gynecol 2015;0:1–9)

DOI: 10.1097/AOG.0000000000000603

LEVEL OF EVIDENCE: II

With 1.1 million induced abortions in the United
States each year,1 accurate estimates of abor-

tion complications are paramount to assess and
improve quality of care and determine how public
policies can most effectively safeguard women’s
health. Although national abortion-related mortality
data exist for the United States,2 no surveillance sys-
tem captures abortion-related morbidity. Studies find
varying complication rates3–7 depending on the pro-
cedure, weeks of gestation, length of follow-up, and
protocols used to detect complications. Furthermore,
complication rates are underestimated by low follow-
up rates.5,7–9

Published complication rates are considered incom-
plete because they usually do not include those diag-
nosed at sites other than the original source of care.10
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Limited research focuses on emergency department (ED)
use when examining postabortion care. Because the
abortion care delivery system is concentrated in urban
centers maldistributed across states,1 women often travel

to obtain abortion care. Thus, women are likely to seek
postabortion care at an ED near their home.

Using state Medicaid data, we examine reasons
for postabortion visits, contributing to the literature

Fig. 1. Process of identification and
classification of abortion complica-
tions and treatment. ICD-9, Interna-
tional classification of Diseases, 9th
Revision; HCPCS, Healthcare Com-
mon Procedure Coding System. *Fig-
ures presented in the evaluation
categories are not mutually exclusive.
For example, a complication may
have been identified through the
evaluation of both emergency
department visits and ICD-9 codes
and, thus, are represented in both
categories. †Includes diagnosis and
treatment codes for antibiotics com-
monly used to treat abortion-related
infections, genital tract and pelvic
infection, hemorrhage, damage to
pelvic organs or tissues, shock,
embolism, laparoscopy, laparotomy,
and hysterectomy surgeries, and
blood transfusions. ‡Includes medical
problems that were diagnosed and
treated around the time of the abor-
tion procedure such as ectopic preg-
nancy, molar pregnancy, preexisting
medical condition, or concurrent
problems present at the time of the
procedure. §Confirmed as a compli-
cation based on the additional diag-
nosis or treatment codes, including
laboratory tests ordered and medi-
cations. ǁMajor complications were
defined as serious unexpected
adverse events requiring hospital
admission, surgery, or blood trans-
fusion. Minor complications were all
other expected adverse events. ¶In-
cludes one diagnosis of cervical
injury requiring suture repair. #For
major complications, this diagnosis
includes undetermined diagnoses that
required blood transfusions and sur-
gery. For minor complications, the
majority of this diagnosis consisted of
cases treated with repeat abortion,
but the exact diagnosis could not be
determined. This category also in-
cludes diagnoses such as non-
anesthesia-related allergic reactions
and seizures. **Major treatments
include combinations of treatments
including blood transfusion (n550)
and surgery (n513).

Upadhyay. ED Visits and Complications
After Abortion. Obstet Gynecol 2015.
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on ED use among patients with public insur-
ance.11,12 Then, using a standardized methodology
for identifying and classifying complications,
we estimate the incidence of postabortion compli-
cations diagnosed, treated, or diagnosed and trea-
ted at all clinical sites to see whether the rate
of complications in a closed system with complete
follow-up differs from the rates found in other
studies.

MATERIALS AND METHODS

We used patient-level billing data from Medi-Cal,
California’s State Medicaid program. Medi-Cal pro-
vides pregnant low-income women immediate, tem-
porary Medicaid coverage. California is one of 17
states that covers abortion and subsequent care for

women enrolled in Medicaid. In 2011 an estimated
512 facilities in California performed 181,730 abor-
tions,1 approximately 51% of which were covered by
Medi-Cal.13

The study was approved by the institutional
review boards of the University of California, San
Francisco and the California Health and Human
Services Agency.

Medi-Cal is administered on a fee-for-service or
managed care arrangement, split approximately in
half across the two. Only the fee-for-service billing
records contain complete information for care pro-
vided to a particular beneficiary; therefore, we
received data only for those beneficiaries with fee-
for-service coverage. We obtained billing records for
every fee-for-service beneficiary who had an abortion

Table 1. Characteristics of Women With Abortions Covered by Medi-Cal, 2009–2010: Abortion-Related
Complications, Complication Rates, and Adjusted Relative Risk, by Beneficiary Characteristics

Characteristic

Medi-Cal–Funded
Abortions*
(N554,911)

Abortion-Related
Complications†

(n51,156)

Abortion-Related
Complication

Rate/100 Abortions
(95% CI)

Adjusted RR‡

(95% CI) P

Age (y) 25.166.5
19 or younger 11,446 (20.8) 173 (15.0) 1.51 (1.30–1.75) 0.87 (0.71–1.07) .20
20–24 18,051 (32.9) 371 (32.1) 2.06 (1.86–2.27) Reference —
25–29 12,481 (22.7) 290 (25.1) 2.32 (2.07–2.60) 1.07 (0.91–1.26) .40
30–39 11,508 (21.0) 296 (25.6) 2.57 (2.30–2.88) 1.20 (1.02–1.40) .03
40 or older 1,400 (2.6) 25 (2.2) 1.79 (1.21–2.63) 0.83 (0.55–1.26) .55

Race or ethnicity
Non-Hispanic white 12,614 (23.0) 337 (29.1) 2.67 (2.40–2.97) Reference —
Non-Hispanic black 7,144 (13.0) 140 (12.1) 1.96 (1.66–2.31) 0.90 (0.73–1.12) .35
Hispanic 23,110 (42.1) 471 (40.7) 2.04 (1.86–2.22) 0.76 (0.65–0.89) ,.001
Asian 2,771 (5.1) 62 (5.4) 2.24 (1.75–2.86) 0.87 (0.65–1.16) .34
Other§ 2,602 (4.7) 60 (5.2) 2.31 (1.79–2.96) 0.91 (0.68–1.21) .50

Abortion procedure type
Medication 11,319 (20.6) 588 (50.9) 5.19 (4.79–5.60) 5.96 (5.11–6.94) ,.001
1st-trimester aspiration 34,755 (63.3) 438 (37.9) 1.26 (1.14–1.38) Reference —
2nd trimester or later 8,837 (16.1) 130 (11.2) 1.47 (1.22–1.72) 0.98 (0.79–1.23) .88

Site of procedure
Hospital 1,667 (3.0) 84 (7.3) 5.04 (4.09–6.20) 4.74 (3.40–6.61) ,.001
Outpatient clinic 30,778 (56.1) 583 (50.4) 1.89 (1.75–2.05) Reference —
Physician’s office or group 22,466 (40.9) 489 (42.3) 2.18 (1.99–2.38) 1.70 (1.32–2.17) ,.001

Residence type
Urban 43,566 (90.5) 935 (80.9) 2.15 (2.01–2.29) Reference —
Rural 4,587 (9.5) 132 (11.4) 2.88 (2.43–3.40) 1.23 (1.00–1.52) .05

Year of abortion
2009 28,823 (52.5) 559 (48.4) 1.94 (1.79–2.11) Reference —
2010 26,088 (47.5) 597 (51.6) 2.29 (2.11–2.48) 1.03 (0.91–1.16) .69

CI, confidence interval; RR, relative risk.
Data are mean6standard deviation or n (%) unless otherwise specified.
* The unit of analysis is women’s abortions; the same woman may be represented more than once here if she had multiple abortions during

the study period. Plus–minus values are mean6standard deviation. Data on age were missing for 25 abortions, data on woman’s race or
ethnicity were missing for 6,670 women, and data on woman’s residence type were missing for 6,758 abortions.

† Cases may not add up to 1,156 as a result of missing data.
‡ Adjusted for age, race or ethnicity, abortion procedure type, site of procedure, residence type, and year of abortion.
§ Other includes Alaskan, American Indian, Hawaiian, Samoan, unknown, or other race or ethnicity.
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in 2009 and 2010 and all billing records for all clinical
encounters for each of those beneficiaries up to 6
weeks after the abortion. Each clinical encounter
results in multiple (x�512) billing records; thus, we
acquired 659,361 records.

Data included an encrypted beneficiary identifi-
cation number, date of birth, race or ethnicity, city,
state, zip code, date(s) of service, type of facility,

diagnosis (International Classification of Diseases, 9th
Revision [ICD-9] codes), procedure or treatment
(Healthcare Common Procedure Coding System,
Current Procedural Terminology [CPT] codes), facil-
ity type, and amount paid per treatment. For each
abortion, we calculated the beneficiary’s age and
urban or rural residence (determined by zip code).

Abortions were identified using Healthcare Com-
mon Procedure Coding System codes (59840–59841,
59850–59852 and 59855–59857, X7724, Z0336);
these codes also indicated the abortion type: 1) “med-
ication abortions,” which includes use of mifepristone
and misoprostol up to 9 weeks of gestation; 2) “first-
trimester aspiration,” which includes both manual and
electric aspiration abortions as well as dilation and
curettage “in the first 12–14 weeks of gestation”14;
and 3) “second-trimester or later procedures.”
Included in this latter category are medical and surgi-
cal abortions performed using multiple abortion tech-
niques such as dilation and evacuation, with or
without osmotic dilators and misoprostol as well as
full or partial inductions used “after 12–14 weeks of
gestation.”14 The billing data that we had did not
allow us to make a determination of weeks of gesta-
tion nor the specific technique used.

We searched for additional claims made to Medi-
Cal up to 6 weeks after the abortion for each abortion
identified. Postabortion ED visits (not including
urgent care) within 6 weeks were identified using
codes associated with ED use (Healthcare Common
Procedure Coding System codes: 99281–99285, and
Z7502). Clinically trained reviewers evaluated all
available billing data (including all ICD-9 and Health-
care Common Procedure Coding System or CPT pro-
cedure codes) for each beneficiary who had an ED
visit and assigned the visit to one of three categories:
1) not abortion-related; 2) not abortion-related but for
a concurrent problem (diagnosed, treated, or diag-
nosed and treated at the time of the abortion); and
3) abortion-related. An ED visit was classified as
abortion-related based on the constellation of ICD-9

Table 2. Reasons for Emergency Department Visits
Within 6 Weeks of Initial Abortion

Characteristic of Visit

Total ED
Visits

(n53,531)
Proportion of ED
Visits (95% CI)

Reason for visit
Not abortion-

related
1,758 49.8 (48.14–51.44)

Abortion-related 1,431 40.5 (38.92–42.15)
Not abortion-

related but
concurrent*

332 9.4 (8.48–10.41)

Unknown 10 0.3 (0.15–0.53)
Abortion-related ED

visit
1,431 40.5 (38.92–42.15)

Received treatment† 478 33.4 (31.00–35.89)
Did not receive

treatment‡
953 66.6 (64.11–69.00)

Abortion procedure
type

Medication 770 21.8 (20.47–23.20)
1st-trimester

aspiration
2,266 64.2 (62.57–65.74)

2nd trimester or
later

495 14.0 (12.91–15.20)

ED, emergency department; CI, confidence interval.
* These are medical problems that were diagnosed, treated, or

diagnosed and treated at the time of the abortion procedure (eg,
ectopic or molar pregnancy, preexisting medical condition, or
concurrent problems present at the time of the procedure).

† These are cases in which a patient received an abortion-related
diagnosis or treatment and therefore were considered a compli-
cation.

‡ These are cases in which a patient presented with abortion-
related symptoms but did not receive a pathologic diagnosis or
treatment (eg, observation only).

Table 3. Major and Minor Abortion-Related Complication Rates by Procedure Type

Complication Type

Medication Abortion
(n511,319)

1st-Trimester Aspiration
(n534,755)

Rate/100
(95% CI) n

Rate/100
(95% CI) n

Major 0.31 (0.21–0.41) 35 0.16 (0.12–0.21) 57
Minor 4.88 (4.49–5.28) 553 1.10 (0.99–1.21) 381

Total complications 5.19 (4.79–5.60) 588 1.26 (1.14–1.38) 438

CI, confidence interval.
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and Healthcare Common Procedure Coding System
or CPT procedure codes for that visit. For example, in
many cases, it was a combination of an ICD-9 code
for an abortion, postabortion complication, or abdom-
inal pain that indicated that the visit was abortion
related along with a Healthcare Common Procedure
Coding System or CPT procedure code for a preg-
nancy test, pelvic examination, transvaginal ultraso-
nography, abdominal ultrasonography, or dose of
misoprostol.

Each abortion-related visit was then classified as
1) woman received an abortion-related diagnosis,
treatment, or both; or 2) woman presented with
abortion-related symptoms such as abdominal pain
or cramping but received no pathologic diagnosis or
treatment. When ED visits took place for multiple
reasons, only the reason most closely related to the
abortion was recorded (Fig. 1).

Additionally, we identified all ambulance trans-
fers (Healthcare Common Procedure Coding System
codes: X0030, X0034, X0036, X0400, X0402, X0412)
and all self-referred ED visits on the day of the
abortion regardless of whether the visit resulted in
an abortion-related diagnosis or treatment.

The process of identifying and classifying abor-
tion complications involved several steps. We defined
a complication as any postabortion adverse event that
received an abortion-related diagnosis or treatment at
any source of care, including EDs and the original
abortion facility within 6 weeks of an abortion pro-
cedure. To identify complications, the clinically
trained reviewers evaluated all: 1) abortion-related
diagnoses and treatments identified through the ED
visit analysis described previously (excluding visits
having no pathologic diagnosis or treatment); 2) ICD-
9 codes that indicate abortion-related complications
(635.00–635.82) and Healthcare Common Procedure
Coding System or CPT codes for laparoscopy, lapa-
rotomy, and hysterectomy surgeries (49000, 49320,
49329, 58150, 58578, 58960), blood transfusions

(86970, P9016–P9021, P9048, 390), and antibiotics
commonly used to treat abortion-related infections
and sepsis at least 1 day after the abortion; and 3)
subsequent medication abortions and aspirations
within 6 weeks.

The reviewers examined each case identified
through this process and applied a systematic classi-
fication scheme developed by several of this study’s
authors and used in a recent study of abortion safety.3

The classification system comprised a list of known
abortion complications with standard definitions that
included specific criteria (signs, symptoms, laboratory
findings) to indicate the complication diagnosis. To
validate the system, first, outside experts who work
with the U.S. Agency for Health Research & Quality
Evidence-Based Practice Centers and from abortion-
related research or service delivery reviewed the clas-
sification system. Second, a Data and Clinical Safety
Monitoring Committee reviewed incident data to fur-
ther clarify complication definitions and criteria.

For this study, the clinician reviewers categorized
each identified case into one of seven diagnoses:
incomplete abortion, failed abortion, hemorrhage,
infection, uterine perforation, anesthesia-related, and
other or undetermined. The clinically trained reviewers
examined all available billing data for the beneficiary,
including laboratory tests ordered and medications,
to validate each diagnosis. For example, to confirm
a diagnosis of failed abortion, they checked for
additional confirmatory evidence such as codes for
aspiration or prenatal care. For diagnoses of hemor-
rhage, the reviewers looked for treatments such as
aspiration, Methergine, or blood transfusion. One
diagnosis category was assigned per abortion; when
the billing records indicated more than one diagnosis,
the highest level diagnosis was selected. Cases identi-
fied based on subsequent medication abortion, miso-
prostol dose, or aspiration within 6 weeks of the initial
abortion without any ICD-9 code indicating a compli-
cation were categorized as “other or undetermined.”

2nd Trimester or Later (n58,837)
Total

(N554,911) P

Rate/100
(95% CI) n

Rate/100
(95% CI) n

Medication Abortion vs
1st-Trimester Abortion

1st-Trimester Abortion vs
2nd Trimester or Later

0.41 (0.27–0.54) 36 0.23 (0.19–0.27) 126 .003 ,.001
1.09 (0.87–1.30) 96 1.88 (1.76–1.99) 1,030
1.47 (1.22–1.72) 130 2.11 (1.99–2.23) 1,156 ,.001 .12
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Cases with the ICD-9 code “635.8 Abortion with
unspecified complication” were also categorized as
other or undetermined. To produce the most conser-
vative estimate, we included undetermined diagnoses
in the overall complications estimate.

Each complication was then classified as receiving
one of six treatment categories: no treatment, medi-
cation (including mifepristone and misoprostol, miso-
prostol alone, or other medications), uterine
aspiration, both medication and aspiration, other
treatment, or undetermined. Abortion-related compli-
cations were classified as major if they required
hospital admission (vendor codes 50, 60), surgery,
or blood transfusion with all others classified
as minor.

The data analysis was done in several steps. Using
Stata 13, first we described the sample characteristics:
age, race, residence, abortion procedure type, facility
type, and year of abortion. Second, we estimated ED
visits on the day of the abortion and within 6 weeks
and present reasons for visits. Third, we estimated the
abortion-related complication rate by the sample
characteristics and the relative risk of a complication
adjusted for all other characteristics using a general-
ized linear mixed model that accounts for lack of
independence between multiple abortions by the
same woman and those performed by the same health
care provider; P values were determined from z tests

derived from the model. Women who had missing
data for any characteristic were retained in the model.
Fourth, we compared major and minor complications
by abortion procedure type using Pearson x2 tests.
Finally, we described complication diagnoses by abor-
tion procedure type and treatment. The abortion was
the unit of analysis because 8.3% (n54,165) of women
in the data set had more than one abortion. Statistical
significance was set at P,.05 for all comparisons; 95%
confidence intervals (CIs) are reported.

RESULTS

Among the 659,361 records received, we identified
54,911 abortions among 50,273 fee-for-service Medi-
Cal beneficiaries in 2009 and 2010. The largest
proportions of women were ages 20–29 years, His-
panic, urban, had undergone first-trimester aspiration
abortion, and were seen at an outpatient clinic
(Table 1).

Among all 54,911 abortions, one in 1,036 (0.10%,
n553) were followed by an ED visit on the day of the
abortion, including 1 of 5,491 (0.03%, n515) trans-
ferred by ambulance for immediate care, although
not all resulted in an abortion-related diagnosis or
treatment.

Among all abortions (N554,911), 1 of 16 (6.4%,
n53,531) was followed by an ED visit within 6 weeks
of the abortion. Of these, 49.8% (n51,758) were

Table 4. Distribution of Abortion-Related Complication Diagnoses by Type of Procedure and Type of
Treatment

Complication Diagnosis

Characteristic Incomplete Abortion Failed Abortion Hemorrhage Infection

Abortion procedure type‡

Medication abortion (11,319) 99 (0.87) 15 (0.13) 16 (0.14) 26 (0.23)
1st-trimester aspiration (34,755) 116 (0.33) 14 (0.04) 44 (0.13) 94 (0.27)
2nd trimester or later (8,837) 16 (0.18) 1 (0.01) 26 (0.29) 18 (0.20)
Total (54,911) 231 (0.42) 30 (0.05) 86 (0.16) 138 (0.25)

Type of treatment§

No treatment 0 (0.00) 5 (16.67) 0 (0.00) 0 (0.00)
Medication 2 (0.87) 0 (0.00) 20 (23.27) 100 (72.46)
Uterine aspiration 198 (85.71) 22 (73.33) 22 (25.58) 8 (5.80)
Both medication and aspiration 18 (7.79) 0 (0.00) 5 (5.81) 8 (5.80)
Otherk 13 (5.63) 3 (10.00) 34 (39.53) 6 (4.35)
Undetermined 0 (0.00) 0 (0.00) 5 (5.81) 16 (11.59)

Total 231 (100.0) 30 (100.0) 86 (100.0) 138 (100.0)

Data are n (%).
* Includes one diagnosis of cervical injury requiring suture repair.
† For major complications, this diagnosis includes undetermined diagnoses that required blood transfusions and surgery. For minor

complications, the majority of this diagnosis consisted of cases treated with repeat abortion, but the exact diagnosis could not be
determined. This category also includes diagnoses such as nonanesthesia-related allergic reactions and seizures.

‡ Row percentages reported.
§ Column percentages reported.
k Includes treatments such as blood transfusion (n550 for major complications), surgical repair (n513 for major complications), and

tamponade.
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unrelated to the abortion, 9.4% (n5332) were condi-
tions unrelated to but concurrent with the abortion,
and 40.5% (n51,431) were abortion-related. Among
abortion-related visits, two thirds (66.6%, n5953)
were cases in which a patient presented with
abortion-related symptoms but did not receive a path-
ologic diagnosis or treatment. Thus, 1 of 115 (0.87%,
n5478) abortions resulted in an ED visit receiving
a diagnosis, treatment, or diagnosis and treatment.
Among all abortion-related ED visits (n51,431),
21.8% (n5770) followed a medication abortion,
64.2% (n52,266) followed a first-trimester aspiration
abortion, and 14.0% (n5495) followed a second-
trimester or later procedure (Table 2).

Among all abortions (N554,911), 1,156 (2.1%,
95% CI 1.99–2.23) resulted in an abortion-related
complication diagnosed or treated at any source of
care, including EDs and the original abortion facility.
The unadjusted complication rate was 5.2% (n5588)
for medication abortions, 1.3% (n5438) for first-
trimester aspiration abortions, and 1.5% (n5130) for
second-trimester or later procedures. Adjusted results
indicate that women ages 30–39 years were 1.20 (95%
CI 1.02–1.40) times as likely to have a complication
compared with women ages 20–24 years, and His-
panic women were significantly less likely to have
a complication compared with white women. Medica-
tion abortions were 5.96 (95% CI 5.11–6.94) times as
likely to result in a complication as first-trimester aspi-
ration abortions. Women receiving abortion care at
hospitals or physician’s offices or groups were signif-
icantly more likely to have a complication than
women receiving care at outpatient clinics (Table 1).

The rate of major complications among all
54,911 abortions was 0.23% (95% CI 0.19–0.27)

(n5126, 1/436), 0.31% (n535) among women who
had medication abortions, 0.16% (n557) among
women who had first-trimester aspiration abortions,
and 0.41% (n534) among women who had second-
trimester or later procedures (Table 3). Among all
women, 0.20% (n5108) were admitted to hospitals,
0.02% (n513) had surgery, and 0.09% (n550) received
blood transfusions (data not shown). These three cate-
gories are not mutually exclusive; some women were
admitted to a hospital and had surgery, received a blood
transfusion, or had surgery and a blood transfusion.

The most common complications were other or
undetermined diagnoses (1.20%, n5658), comprised
mostly of undetermined diagnoses that lead to repeat
abortion, and incomplete abortions (0.42%, n5231)
(Table 4). The majority of incomplete abortions
(85.7%, n5198) and failed abortions (73.3%, n522)
were treated with uterine aspiration. The majority of
hemorrhage cases were treated by other treatments
(including blood transfusion) (39.5%, n534) or medi-
cation (23.3%, n520). All anesthesia-related cases
were treated with medication as were the majority of
infections (72.5%, n5100).

DISCUSSION

We observed a 2.1% abortion-related complication
rate after nearly 55,000 abortions diagnosed or treated
at all sources of care. The majority were minor. Rates
of transfers to an ED, hospital admissions, surgeries,
and blood transfusions were low. The complication
rate is much lower than that found during childbirth15

and comparable to that found in the literature3,7 even
when ED visits are included and there is no loss to
follow-up.

Complication Diagnosis

Uterine Perforation* Anesthesia-Related Other or Undetermined† Total (N554,911)

0 (0.00) 0 (0.00) 432 (3.82) 588 (5.19)
2 (0.01) 2 (0.01) 166 (0.48) 438 (1.26)
7 (0.08) 2 (0.02) 60 (0.68) 130 (1.47)
9 (0.02) 4 (0.01) 658 (1.20) 1,156 (2.11)

1 (11.11) 0 (0.00) 22 (3.34) 28 (2.42)
0 (0.00) 4 (100.0) 205 (31.16) 331 (28.63)
0 (0.00) 0 (0.00) 400 (60.79) 650 (56.23)
0 (0.00) 0 (0.00) 2 (0.30) 31 (7.44)
5 (55.56) 0 (0.00) 23 (3.50) 86 (2.68)
3 (33.33) 0 (0.00) 6 (0.91) 30 (2.60)
9 (100.0) 4 (100.0) 658 (100.0) 1,156 (100.0)
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We observed the highest rate of complications
among women obtaining medication abortions (5.2%,
n5588), the vast majority of which were minor and
expected. This rate may be overestimated with aspira-
tions performed presumptively or to alleviate bleeding
or cramping symptoms.16 Nevertheless, this rate is con-
sistent with intervention rates found in other studies.17,18

The complication rate for second-trimester or
later procedures is lower than other studies.4,19 This
may be because the second-trimester or later category
includes a large number of abortions performed ear-
lier in the second trimester when complication rates
are closer to those in the first trimester. Only 1.4% of
all abortions nationally occur after 20 weeks of gesta-
tion20; our data should not be used to make determi-
nations about the complication rate among the small
number of procedures performed later in pregnancy.

We found a high rate (6.4%) of ED visits after
abortion, half of which were not abortion-related. This
finding is consistent with previous research and could
reflect Medi-Cal beneficiaries’ use of the ED as the
health care provider of first resort.11 Additionally, the
Medi-Cal fee-for-service population has been noted as
having greater health risks and more costly use com-
pared with the Medi-Cal managed care population.21

Two thirds of abortion-related ED visits did not
result in a diagnosis or treatment, representing visits
primarily for symptoms, not complications. Strategies
to reduce ED visits include increasing the number and
types of Medi-Cal primary care providers, particularly
in underserved areas, who can provide abortion care,
postabortion care, or both, and improving health care
provider–patient communication on nonurgent post-
procedure side effects.

This study examines postabortion ED visits and
complications up to 6 weeks and across multiple
facilities without loss to follow-up, addressing a common
methodologic limitation of other studies. In other
studies, follow-up periods ranged from 2 to 4 weeks
with most considering follow-up a return visit to the
original abortion facility. When reported, loss to follow-
up varies widely: 9% at 1 week,7 2–34% at 2 weeks,5,8,9

and between 8 and 65% in studies where duration is not
specified.22,23 Additionally, this study has the sample size
necessary to robustly estimate rare events.

Using billing codes to identify complications has
methodologic limitations. Administrative data sets
often contain erroneous codes24; however, our clinical
reviewers examined all related billing records for
patients with complications for inconsistencies and
errors. Also, by relying on Medi-Cal codes, we could
not assess whether any of the complications lead to
deaths or detect complications not documented by

billing codes. It is possible that complications seen
or treated at the original abortion facility did not result
in any Medi-Cal reimbursements, thereby underesti-
mating the complication rate.

We were unable to determine the exact week of
gestation of each abortion, which is known to be
a strong predictor of complication risk.6 Additionally,
repeat abortions performed within 6 weeks were
assumed to be for the same pregnancy, but they
may have been for new pregnancies. This, too, may
lead to overestimating the complication rate, although
the proportion of new pregnancies is likely too small
to have much effect.

Regarding generalizability to the national abor-
tion population, demographically, our sample had
higher rates of Hispanics, lower rates of blacks,25 and
presumably higher rates of low-income women. Medi-
Cal beneficiaries may have more health problems
than the general population21 and given that the sam-
ple had insurance coverage, they may differ from
women whose follow-up care is self-pay. These differ-
ences would mean that the reported complication rate
is overestimated.

These new data can inform policy debates regard-
ing abortion regulation in the United States. State
legislatures have passed regulations such as ambulatory
surgical center requirements (23 states), transfer agree-
ment laws (eight states), and hospital admitting priv-
ileges requirements (13 states)26 with the stated intent to
increase safety. Given that in practice their ultimate
effect often is the closure of abortion facilities,27 there
is a need to consider the public health effect of these
policies, weighing any theoretical incremental reduction
in patient risk that may occur against any increases in
risk that may occur with reduced access to abortion care.
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Coronavirus Disease 2019

Pregnancy and Breastfeeding
We do not currently know if pregnant people have a greater chance of getting sick from COVID-19 than the general public
nor whether they are more likely to have serious illness as a result. Based on available information, pregnant people
seem to have the same risk as adults who are not pregnant.

However, we do know that

Pregnant people have changes in their bodies that may increase their risk of some infections.

Pregnant people have had a higher risk of severe illness when infected with viruses from the same family as COVID-
19 and other viral respiratory infections, such as in�uenza.

Pregnant people should protect themselves from COVID-19
Avoid people who are sick or who have been exposed to the virus.

Clean your hands often using soap and water or alcohol-based hand sanitizer.

Clean and disinfect frequently touched surfaces daily.

Risks to the pregnancy and to the baby
Pregnant people have had a higher risk of severe illness when infected with viruses from the same family as COVID-
19 and other viral respiratory infections, such as in�uenza.

It is always important for pregnant people to protect themselves from illnesses.

Mother-to-child transmission
Mother-to-child transmission of coronavirus during pregnancy is unlikely, but after birth a newborn is susceptible to
person-to-person spread.

A very small number of babies have tested positive for the virus shortly after birth. However, it is unknown if these
babies got the virus before or after birth.

The virus has not been detected in amniotic �uid, breastmilk, or other maternal samples.

Breastfeeding if you have COVID-19
Breast milk provides protection against many illnesses and is the best source of nutrition for most infants.

You, along with your family and healthcare providers, should decide whether and how to start or continue
breastfeeding

In limited studies, COVID-19 has not been detected in breast milk; however we do not know for sure whether
mothers with COVID-19 can spread the virus via breast milk.
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If you are sick and choose to direct breastfeed:
Wear a facemask and wash your hands before each feeding.

If the you are sick and choose to express breast milk:
Express breast milk to establish and maintain milk supply.

A dedicated breast pump should be provided.

Wash hands before touching any pump or bottle parts and before expressing breast milk.

Follow recommendations for proper pump cleaning after each use, cleaning all parts that come into contact
with breast milk.

If possible, consider having someone who is well feed the expressed breast milk to the infant.

Related: How to Protect Yourself

Page last reviewed: April 3, 2020
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Abbreviations: ABG, arterial blood gases; CDC, Centers for Disease Control and Prevention; HIV, human immunodeficiency virus.

Healthcare providers should immediately notify their local or state health department in the event of a PUI for COVID-19 and 
should contact and consult with their local and/or state health department for recommendations on testing PUIs for COVID-19.

Elevated Risk
Recommend she immediately seek care in an 
emergency department or equivalent unit that treats 
pregnant women. When possible, send patient to a 
setting where she can be isolated. 
Notifying the facility that you are referring a PUI is  
recommended to minimize the chance of spreading 
infection to other patients and/or healthcare workers  
at the facility
Adhere to local infection control practices including 
personal protective equipment

Any Positive Answers

No Positive Answers

Yes

Moderate Risk
See patient as soon as possible in an ambulatory setting  
with resources to determine severity of illness. 
When possible, send patient to a setting where she can be 
isolated. Clinical assessment for respiratory compromise 
includes physical examination and tests such as pulse  
oximetry, chest X-ray, or ABG as clinically indicated.
Pregnant women (with abdominal shielding) should not be 
excluded from chest CT if clinically recommended.

Any Positive 
Answers

Low Risk
• Refer patient for symptomatic care at home  

including hydration and rest
• Monitor for development of any symptoms above 

and re-start algorithm if new symptoms present
• Routine obstetric precautions

If no respiratory compromise  
or complications and able  

to follow-up with care

Admit patient for further evaluation and treatment.
Review hospital or health system guidance on isolation, 
negative pressure and other infection control measures 
to minimize patient and provider exposure

If yes to respiratory 
compromise or complications

Assess Patient’s Symptoms 
Symptoms typically include fever ≥38°C (100.4°F) or one or more of the following:

• Cough     • Difficulty breathing or shortness of breath     • Gastrointestinal symptoms 

Routine Prenatal CareNo

This information is designed as an educational resource to aid clinicians in providing obstetric and gynecologic care, and use of this information is voluntary. This information should 
not be considered as inclusive of all proper treatments or methods of care or as a statement of the standard of care. It is not intended to substitute for the independent professional 
judgment of the treating clinician. Variations in practice may be warranted when, in the reasonable judgment of the treating clinician, such course of action is indicated by the condi-
tion of the patient, limitations of available resources, or advances in knowledge or technology. The American College of Obstetricians and Gynecologists reviews its publications 
regularly; however, its publications may not reflect the most recent evidence. Any updates to this document can be found on www.acog.org or by calling the ACOG Resource Center.

While ACOG makes every effort to present accurate and reliable information, this publication is provided “as is” without any warranty of accuracy, reliability, or otherwise, either 
express or implied. ACOG does not guarantee, warrant, or endorse the products or services of any firm, organization, or person. Neither ACOG nor its officers, directors, members, 
employees, or agents will be liable for any loss, damage, or claim with respect to any liabilities, including direct, special, indirect, or consequential damages, incurred in connection 
with this publication or reliance on the information presented.

Revised April 10, 2020. Copyright 2020 American College of Obstetricians and Gynecologists.

No Positive Answers

Conduct Illness Severity Assessment
• Does she have difficulty breathing or shortness of breath?
• Does she have difficulty completing a sentence without gasping 

for air or needing to stop to catch breath frequently when walk-
ing across the room? 

• Does patient cough more than 1 teaspoon of blood?
• Does she have new pain or pressure in the chest other than pain 

with coughing?
• Is she unable to keep liquids down?
• Does she show signs of dehydration such as dizziness when 

standing?
• Is she less responsive than normal or does she become  

confused when talking to her?

Assess Clinical and Social Risks
• Comorbidities (Hypertension, diabetes, 

asthma, HIV, chronic heart disease, chronic 
liver disease, chronic lung disease, chronic 
kidney disease, blood dyscrasia, and people 
on immunosuppressive medications)

•  Obstetric issues (eg, preterm labor)
•  Inability to care for self or arrange follow-up  

if necessary

Outpatient Assessment and Management for Pregnant Women With  
Suspected or Confirmed Novel Coronavirus (COVID-19)

Historically, pregnant individuals have been thought to be at increased risk of severe morbidity and mortality from specific respiratory infections. 
With regard to COVID-19, the limited data currently available do not indicate that pregnant individuals are at an increased risk of infection or 
severe morbidity (eg, need for ICU admission or mortality) compared with nonpregnant individuals in the general population. Pregnant patients 
with comorbidities may be at increased risk for severe illness consistent with the general population with similar comorbidities. To date, con-
sistent with our experience with other respiratory viruses such as MERS, SARS, and influenza, there is no conclusive evidence of vertical 
transmission of COVID-19. ACOG will continue to diligently monitor the literature for any COVID-19 risk signals in pregnancy.

This algorithm is designed to aid practitioners in promptly evaluating and treating pregnant persons with known exposure and/or those with 
symptoms consistent with COVID-19 (persons under investigation [PUI]). If influenza viruses are still circulating, influenza may be a cause of 
respiratory symptoms and practitioners are encouraged to use the ACOG/SMFM influenza algorithm to assess need for influenza treatment 
or prophylaxis.

Please be advised that COVID-19 is a rapidly evolving situation and this guidance may become out-of-date as new information 
on COVID-19 in pregnant women becomes available from the Centers for Disease Control and Prevention (CDC). https://www.
cdc.gov/coronavirus/2019-nCoV/index.html.  ACOG COVID page: https://www.acog.org/topics/covid-19
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Abortion-related emergency department
visits in the United States: An analysis of a
national emergency department sample
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Abstract

Background: Media depictions and laws passed in state legislatures regulating abortion suggest abortion-related
medical emergencies are common. An accurate understanding of abortion-related emergencies is important for
informing policy and practice. We assessed the incidence of abortion-related emergency department (ED) visits in
the United States (U.S.).

Methods: We used a retrospective observational study design using 2009–2013 data from the Nationwide Emergency
Department Sample, a nationally representative sample of U.S. ED visits from 947 to 964 hospitals across the U.S. per year.
All ED visits among women of reproductive age (15–49) were included. We categorized ED visits by abortion relatedness
and treatments received, and assessed whether the visit was for a major incident (defined as requiring blood transfusion,
surgery, or overnight inpatient stay). We estimated the proportion of visits that were abortion-related and described the
characteristics of patients making these visits, the diagnoses and subsequent treatments received by these patients, the
sociodemographic and hospital characteristics associated with the incidents and observation care only (defined as
receiving no treatments), and the rate of major incidents for all abortion patients in the U.S.

Results: Among all ED visits by women aged 15–49 (189,480,685), 0.01% (n = 27,941) were abortion-related. Of these
visits, 51% (95% confidence interval, 95% CI 49.3–51.9%) of the women received observation care only. A total of 20%
(95% CI 19.3–21.3%) of abortion-related ED visits were for major incidents. One-fifth (22%, 95% CI 20.9–23.0%) of abortion-
related visits resulted in admission to the same hospital for abortion-related reasons. Of the visits, 1.4% (n= 390, 95% CI 1.
1–1.7%) were potentially due to attempts at self-induced abortion. In multivariable models, women using Medicaid
(adjusted odds ratio, AOR 1.28, 95% CI 1.08–1.52) and women with a comorbid condition (AORs 2.47–4.63) had higher
odds of having a major incident than women using private insurance and those without comorbid conditions. During
the study period, 0.11% of all abortions in the U.S. resulted in major incidents as seen in EDs.

Conclusions: Abortion-related ED visits comprise a small proportion of women’s ED visits. Many abortion-related ED visits
may not be indicated or could have been managed at a less costly level of care. Given the low rate of major incidents,
perceptions that abortion is unsafe are not based on evidence.
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Background
Emergency departments (EDs) are key sites of health-care
delivery in the United States (U.S.), with 141.4 million
visits in 2014 alone [1], and 55% of these visits are made
by women. Although abortion-related complications are
rare [2], the surge in legislation aimed at regulating abor-
tion access [3] suggests that complications are common
and that abortion is generally unsafe.
Since 2011, state legislatures across the U.S. have

passed numerous laws that regulate abortion provision,
many requiring abortion providers to obtain local hos-
pital admitting privileges and have transfer agreements
with nearby hospitals [3]. These laws are passed under a
presumption that they are needed to protect women’s
health and safety [4, 5] and that hospitalization as a re-
sult of abortion is an occurrence frequent enough to ne-
cessitate legislation formalizing the relationship between
hospitals, abortion providers, and clinics.
National-level estimates of abortion-related ED visits

do not exist. However, data from one state suggests that
abortion-related ED visits are rare. In a study using data
from California’s Medicaid program, Upadhyay et al.
found that 0.03% of abortions were followed by an im-
mediate ambulance transfer to an ED and 2.6% of abor-
tions were followed by an abortion-related ED visit
within 6 weeks of the abortion [2]. Another study that
examined all medication abortions done by Planned Par-
enthood in 2009 and 2010 found an ED treatment rate
of 0.10%, although medication abortions represented
only about 23% of abortions at the time, and this study
included only those ED visits that involved treatment
[6]. In a study of outcomes of abortion procedures by
family physicians in New York and Philadelphia, 0.3% of
first-trimester medication and aspiration abortion pa-
tients were referred or went to an ED for assessment [7].
There is a paucity of published national data on the inci-

dence and outcomes of ED visits after abortion. In this
study, we examine the frequency of abortion-related ED
visits, the frequency of major abortion-related incidents,
and the characteristics of abortion-related ED visits in the
U.S. using a nationally representative sample of ED visits.

Methods
Study design and data source
We conducted a retrospective observational study of
abortion-related ED visits using data from the Nation-
wide Emergency Department Sample (NEDS), a nation-
ally representative sample of ED visits. NEDS is a
database of ED visits from 947 to 964 hospitals across
the U.S. per year. Annually it includes more than 30 mil-
lion unweighted visits, which represent more than 135
million weighted visits. NEDS was developed for the
Healthcare Cost and Utilization Project (HCUP) and is
maintained by the Agency for Healthcare Research and

Quality. Data are available from 2006 onward. For this
study, we utilized the five most recent years of data
available (2009–2013). The study was certified exempt
by the institutional review board of the University of
California, San Francisco.
Unweighted visits are data collected on actual visits,

which are then weighted proportionately to the total
number of ED visits in the country based on the sam-
pling strategy. The NEDS is a stratified single-stage clus-
ter sample of state-level ED data reported to HCUP.
Using the American Hospital Association Annual Survey
of Hospitals as the target universe, the available data are
selected to approximate a 20% stratified sample of all
U.S. hospital-based EDs. More details of the sampling of
hospitals can be found on the HCUP website [8, 9]. The
characteristics used for sample stratification in the
NEDS are U.S. region, urban or rural location, teaching
status, ownership, and trauma level (see Fig. 1 for region
definitions and states contributing data).
The NEDS includes patient-level and hospital-level in-

formation. Each ED visit has patient-level demographic
characteristics including age, sex, primary and secondary
payment source, and zip code-based urbanicity and in-
come quartile. Each ED visit also has clinical characteris-
tics, including up to 15 diagnoses (International
Classification of Diseases, 9th Revision [ICD-9] codes),
up to 15 procedures or treatments (Healthcare Common
Procedure Coding System [HCPCS] and Current Pro-
cedural Terminology [CPT] codes), injury codes, admis-
sion and discharge status, diagnosis and treatment codes
for inpatient care if admitted to the same hospital, and
total charges. Each visit also has the corresponding hos-
pital code, and hospital characteristics such as region,
trauma level, urban-rural location, and teaching status.
In this dataset, 5 of 13 states in the West, 11 of 12 states
in the Midwest, 8 of 16 states in the South, and 8 of 9
states in the Northeast were represented in the data.
Midwest hospitals were represented the most. The
trauma level of a hospital refers to how well equipped it
is to provide care to patients with traumatic injuries.
Trauma level influences patient composition and was
key to sample stratification in the dataset. Hospital own-
ership was categorized by the data distributor according
to information reported in the American Hospital Asso-
ciation Annual Survey Database. Ownership could be
governmental, private non-profit, or private for-profit.
Hospitals with religious affiliations, including Catholic
hospitals, are included, but are not distinguished as such
and may fall into private for-profit or private non-profit
categories. Federal hospitals (Veterans Affairs and De-
partment of Defense) were not included in the sample.
Patient-level and hospital-level weights were also pro-
vided to generate nationally representative estimates.
HCUP provided weights for the NEDS data and these
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were calculated at the hospital level after sampling by
hospital strata. Patient weights were calculated first by
stratifying the data by hospital characteristics (region,
urbanicity, trauma level, teaching status, and ownership).
Within each of these strata, a weight was generated by
dividing the total number of ED visits in the U.S. in that
year for that stratum (from American Hospital Associ-
ation data) by the number of ED visits for that stratum
in the NEDS data. Weighted data thus represent all ED
visits in the U.S. for a year.

Data preparation
We identified all ED visits that had an ICD-9 diagnosis
code for abortion (ICD-9 diagnosis codes 635, 636, 637,
and 638). We categorized ED visits by abortion related-
ness and treatments received, and assessed whether the
visit was for a major or minor incident. Visit
categorization was based on the previously developed
Procedural Abortion Incident Reporting and Surveil-
lance (PAIRS) Framework [10]. Based on procedure
codes, visits that were for observation care, repeat proce-
dures (codes present in the dataset were CPT/HCPCS
procedure codes 59812, 59820, 59821, 59840, 59841,
59851, 59855, and 59856; and ICD-9 procedure codes
6901, 6902, 6909, 6951, 6952, 6959, 734, and 750), blood

transfusions (CPT/HCPCS procedure codes 36430 and
P9021; and ICD-9 procedure codes 9903–9905), and
abortion-related surgeries (CPT/HCPCS procedure
codes 49320, 58662, 58999, 59300, and 59898; and
ICD-9 procedure codes 680, 6831, 6839, 6849, 6851,
6859, 6869, and 7491) were systematically coded without
individual visit review. Where procedure and diagnosis
codes for a visit did not fall into one of these categories,
several authors who are emergency medicine physicians
or students with physician supervision provided an indi-
vidual review of each visit following a modified version
of the PAIRS framework (see Fig. 2). After a joint review
of 100 visits with refinement of the decision rules, the
physicians reviewed the remaining uncategorized visits,
resulting in 1642 reviewed ED visits in total.
For each reviewed visit, the emergency medicine physi-

cians assigned the reason for the patient’s ED visit to one
of five categories: abortion-related, concurrent condition,
pre-existing condition, not abortion-related, or cannot de-
termine. They classified an ED visit as abortion-related
based on the constellation of diagnosis and procedure
codes for that visit. Abortion-related visits included ad-
verse events, such as hemorrhage or infection, and symp-
toms directly related to the procedure, such as abdominal
pain and vomiting. Concurrent conditions were defined as

West
Midwest Northeast

South

Fig. 1 U.S. regions in the National Emergency Department Sample. States in darker shades contributed data to the National Emergency
Department Sample during the study period, 2009–2013
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conditions that may have been noticed during or exacer-
bated by abortion, but were not directly caused by the
abortion, such as ovarian cysts, vaginitis, urinary tract in-
fection, or anxiety/depression. Pre-existing conditions
were defined as chronic conditions such as hypertension
or diabetes. The data were also categorized with regards
to treatments received for abortion-related complaints.
Categories of treatment included uterine reaspiration
(which involves suction, not an incision, and does not
meet the criteria for surgery), intravenous (IV) and
non-IV medication, repeat abortion, blood transfusion,
surgery, observation care, or other. The medication

category excluded codes for injections or infusion of a
therapeutic substance if no accompanying medication was
listed. The observation care category included women
who had routine testing for their symptoms but did not
receive any medications or other treatments. This in-
cluded women who had IV fluids, blood work, testing for
sexually transmitted infections, and diagnostic imaging
studies, but no treatments. The NEDS dataset also in-
cluded information on whether patients were admitted as
an inpatient to the same hospital, discharged home, trans-
ferred to another facility, or left against medical advice.
Among women who were admitted, the reason for visit

Fig. 2 Flow chart for coding of abortion-related emergency department visits. IV intravenous
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and treatment information in their chart was used to de-
termine if the admission was likely abortion-related.
Major and minor incidents were systematically coded,

with major incidents defined as those requiring an over-
night inpatient stay, blood transfusion, or surgery. Minor
incidents were defined as all other incidents that in-
volved an abortion-related diagnosis or treatment. All
overnight stays were further reviewed by physicians, and
a group of treatments for an abortion-related diagnosis
that together required the patient to stay overnight
qualified as a major incident. Visits that involved con-
current conditions, pre-existing conditions, or visits that
were not abortion-related were categorized as no inci-
dent. We identified the prevalence of comorbid condi-
tions based on diagnosis codes. These included three key
conditions hypothesized to be associated with
abortion-related adverse events: diabetes, hypertension,
and having an overweight/obese body mass index (BMI)
[11–14].
ED visits were additionally categorized as being poten-

tially indicative of a self-induced abortion. The physician
team individually reviewed all abortion-related visits that
had diagnosis codes of illegal abortion, failed attempted
abortion, and certain injury codes (including poisonings
and indications of self-harm). They looked at all of the
diagnosis codes for that case and made a clinical judge-
ment based on the group of codes together and their ED
experience. Visits that were coded as illegal abortions, par-
ticularly those that included injury codes, were more often
considered potentially self-induced. In addition, visits that
included injury codes consistent with self-induction were
categorized as such. Cases which were unlikely to have
been abortion-related were removed.

Statistical analysis
We estimated the number of abortion-related ED visits
annually in the U.S. and the proportion of ED visits
among women of reproductive age (15–49) that were for
abortion-related care. We examined the characteristics
of the sample and compared these to published esti-
mates of the characteristics of abortion patients [15].
We also described outcomes including treatments re-
ceived and discharge status. Based on treatments re-
ceived, ED visits were categorized as being for a major
incident, a minor incident, no incident, or that the inci-
dent type could not be determined. We then built multi-
variable logistic regression models to examine the
factors associated with major incidents and observation
care, controlling for sociodemographic characteristics,
comorbidities, and hospital characteristics with the ED
visit as the unit of analysis. Per the recommendation of
the HCUP, the organization which oversees the NEDS
database, sample weights were not used in the multivari-
able models [16]. We also estimated the proportion of

ED visits that were potentially due to attempted
self-induced abortion. Because the weighted estimates
are nationally representative, we were also able to use
published national estimates of abortion incidence [17]
to estimate the major incident rate for abortion in the
U.S. during the study period. This assumes that the vast
majority of major incidents go through an ED evaluation
(although we acknowledge that a small percentage do
not). For all analyses, we report weighted results unless
otherwise specified. Where data were missing, a missing
category was retained for all analyses. Statistical signifi-
cance was set at P < 0.05 for all chi-squared tests and ad-
justed odds ratios (AORs). We used STATA 14 for all
analyses.

Results
Among 42,493,214 unweighted visits among women of
reproductive age (15–49) during the study period, 6342
visits had an abortion diagnosis. Among these, 70 visits
were determined to be unrelated to abortion based on
clinician review and 33 visits were duplicates (all vari-
ables were identical other than ID number); these 103
visits were excluded, leaving an analytical sample of
6239 unweighted abortion-related ED visits. We did not
include an additional 101 visits with abortion diagnoses
for women outside the age range of interest (younger
than 15 or older than 49).
The final analytical sample corresponded to 27,941

weighted ED visits for abortion-related reasons among
189,480,685 weighted ED visits among women of reproduct-
ive age. Thus abortion-related ED visits represented 0.01%
of all ED visits among women of reproductive age during
the study period. All subsequent results are weighted.
The average age of the population seeking abortion-related

ED care was 26, and 12.9% of visits were by women
under 20 (Table 1). Women using Medicaid were most
common (45.2% of visits), followed by those using pri-
vate insurance (31.4%), and those who self-paid (17.1%).
The population seeking abortion-related ED care was
overwhelmingly of urban residence (91.0%). Low-income
zip code residences were overrepresented in the sample;
27.5% of women lived in a zip code with the lowest na-
tional income quartile, while 20.5% lived in the highest in-
come quartile. Comorbid conditions including diabetes
(1.5%), hypertension (3.2%), and overweight/obese BMI
(1.8%) were noted in abortion-related ED visits. Hospitals
in the South (35.5%) and West (31.7%) had the largest
number of abortion-related ED visits. Most visits were to
non-trauma or trauma level III hospitals (62.8%) and most
were to hospitals in urban locations (92.3%). Visit num-
bers remained approximately constant throughout the
study period. Average ED costs were $4719, with 8.6% of
ED visits costing $10,000 or more.

Upadhyay et al. BMC Medicine  (2018) 16:88 Page 5 of 11

Case 5:20-cv-00277-G   Document 84-1   Filed 04/10/20   Page 171 of 177
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 589 



Half of abortion-related visits received observation
care only (50.6%, 95% confidence interval, 95% CI 49.3–
51.9%) (Table 2). Nearly a third of visits resulted in a
uterine reaspiration or repeat abortion procedure
(32.2%, 95% CI 31.0–33.4%). Medications were used in
16.1% of ED visits (95% CI 15.2–17.1%): IV-medications
in 13.7% of visits and non-IV medications in 7.4% of
visits. The most commonly administered medication was
pain medication (10.4%, 95% CI 9.7–11.2%), followed by
anti-nausea medication (7.4%, 95% CI 6.8–8.1%) and an-
tibiotics (3.2%, 95% CI 2.8–3.7%). A minority of ED
visits involved blood transfusion (5.0%, 95% CI 4.5–

Table 1 Characteristics of abortion-related emergency
department visits, 2009–2013 weighted n = 27,941

Weighted N Weighted % Abortion
patients
in the U.S.,
2014% [15]

Total 27,941 100 100

Patient characteristics

Age

15–19 3605 12.9 11.7

20–24 9686 34.7 33.6

25–29 6952 24.9 26.5

30–39 6809 24.4 25.0

40–49 888 0.3 3.1

Primary payer

Private insurance 8787 31.4 31.3

Medicaid 12,624 45.2 34.6

Medicare 410 1.5 –

Self-pay 4764 17.1 27.6A

No charge 188 0.7 –

Other 1049 3.8 6.5B

Missing 118 0.4 –

Urban/rural residence

Urban 25,435 91.0

Rural 2401 8.6

Missing 104 0.4

Zip code-based national income quartile

First quartile (low) 7686 27.5 65.3C

Second quartile 7014 25.1

Third quartile 7082 25.3 21.7

Fourth quartile (high) 5721 20.5

Missing 437 1.6 13.0

Comorbidities

Diabetes 415 1.5

Hypertension 879 3.1

Overweight/obese
BMI

507 1.8

Hospital characteristics

Region

Northeast 4539 16.2

Midwest 4627 16.6

South 9912 35.5

West 8862 31.7

Trauma level of hospital

Level I or II 9429 33.7

Nontrauma or level III 17,537 62.8

Not specified 974 3.5

Table 1 Characteristics of abortion-related emergency
department visits, 2009–2013 weighted n = 27,941 (Continued)

Weighted N Weighted % Abortion
patients
in the U.S.,
2014% [15]

Urban/rural location of hospital

Urban 25,796 92.3

Rural 2145 7.7

Visit characteristics

ED visit day

Weekday 20,640 73.9

Weekend 7301 26.1

ED visit season

Fall 5628 20.1

Winter 5989 21.4

Spring 6343 22.7

Summer 6174 22.1

Missing 3808 13.6

Year

2009 5350 19.1

2010 5899 21.1

2011 5448 19.5

2012 5627 20.1

2013 5617 20.1

Total ED charges

<$1000 2643 9.5

$1000–$1999 4290 15.4

$2000–$4999 7188 25.7

$5000–$9999 3083 11.0

$10,000+ 2407 8.6

Missing 8330 29.8

BMI body mass index, ED Emergency department
ADefined as no coverage
BDefined as had either insurance through Healthcare.gov or a different type
of insurance
CDefined as poor (<100% federal poverty level) or low income (<200% federal
poverty level). At the time of the study, the national income median was
approximately equal to 200% federal poverty level
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5.6%), abortion-related surgery (1.0%, 95% CI 0.7–1.2%),
or other treatments (0.3%, 95% CI 0.2–0.5%), and 19.4%
(95% CI 18.5–20.5%) of all abortion-related visits re-
sulted in an overnight inpatient stay at the same hos-
pital. Major incidents, treated with blood transfusion,
surgery, or overnight inpatient stay, accounted for 20.3%
(95% CI 19.3–21.3%) of all visits. Minor incidents
accounted for 36.1% (95% CI 34.9–37.4%) of visits.

Three-quarters (75.1%) of abortion-related ED visits re-
sulted in discharge from the ED. Another 21.2% were ad-
mitted to the same hospital for abortion-related reasons
and 0.8% were admitted for non-abortion-related reasons.
For the remaining 3%, the disposition was unknown or they
were transferred to another medical facility or left against
medical advice. Among all abortion-related ED visits over
the 5 years of data (n = 27,941), 15 ended in the patient’s
death.
Several demographic and hospital factors were signifi-

cantly associated with major incidents in a multivariable
model (Table 3). Women over 30 were more likely than
women aged 20–24 to have major incidents (P < 0.001),
and women using Medicaid (P = 0.004) were more likely
than women with private insurance to have a major inci-
dent. Women who paid out of pocket for the ED visit were
less likely to have a major incident than women with pri-
vate insurance (P = 0.001). The presence of any of the three
examined comorbid conditions was associated with more
than double the odds of a major incident compared to
women without those comorbid conditions (P < 0.01). ED
visits at trauma hospitals were more likely to be for major
incidents than those at non-trauma hospitals (P < 0.001).
ED visits in all regions were significantly more likely to be
for a major incident than those in the Midwest (P < 0.001).
There was a decreasing trend in major incidents over time.
Similar significant relationships were found for factors asso-
ciated with receipt of observation care only, but factors as-
sociated with increased likelihood of major incidents were
associated with a lower likelihood of requiring observation
care only. Two notable exceptions are a significantly higher
likelihood of observation care only in the West compared
to the Midwest (P < 0.001) and the absence of a trend over
time for receipt of observation care only.
We used published rates of the total number of abor-

tions to calculate the percentage of all abortions seen in
an ED that resulted in a major incident. During the
5-year study period, there were an estimated 5,282,500
total abortions in the U.S. [17]. Using this number as the
denominator, we estimate the rate of major incidents
seen in EDs for abortion in the U.S. is 0.11%, or 108 per
100,000 abortions.
We identified 390 ED visits that represented potential

self-induced abortion and accounted for 1.4% of
abortion-related ED visits during the study period (95% CI
1.1–1.7%). There were slightly higher rates of potential
self-induced abortion in the South (2.0%) than in the Mid-
west (1.0%), West (1.1%), and Northeast (1.3%) (P = 0.05)
(Table 4). There were no time trends or other factors asso-
ciated with self-induced abortion.

Discussion
We found that abortion-related ED visits comprised
0.01% of ED visits among women aged 15–49. In other

Table 2 Diagnoses and treatments received, weighted n = 27,941

Weighted N Weighted
percentage

Weighted
percentage
95% confidence
interval

Incident type

Minor incidentA 10,089 36.1 34.9–37.4

Major incidentB 5673 20.3 19.3–21.3

No incident 16,087 57.6 56.3–58.8

Could not be
determined

426 1.5 1.2–1.9

Treatment received

Repeat abortion or
uterine reaspiration

8994 32.2 31.0–33.4

IV medications 3838 13.7 12.9–14.6

Non-IV medications 2072 7.4 6.8–8.1

Unspecified type
medication

232 0.8 0.6–1.1

Type of medication

Pain 2912 10.4 9.7–11.2

Nausea 2080 7.4 6.8–8.1

Antibiotics 895 3.2 2.8–3.7

Other 1361 4.9 4.3–5.5

Blood transfusion 1397 5.0 4.5–5.6

Surgery 267 1.0 0.7–1.2

Observation care only 14,126 50.6 49.3–51.9

Other treatmentC 81 0.3 0.1–0.5

Discharge status

Routine discharge
from ED

20,992 75.1 74.0–76.2

Admission to hospital 6136 22.0 20.9–23.0

Transferred to other
medical facility

464 1.7 1.4–2.0

Left against medical
advice

277 1.0 0.8–1.3

Other or unknown 57 0.2 0.1–0.4

Death 15 0.05 0.02–0.2

ED emergency department, IV intravenous
AMinor incident includes all other incidents that involved an abortion-related
diagnosis or treatment, such as those requiring medication or repeat procedure
BMajor incident includes those requiring overnight inpatient stay, blood
transfusion, or surgery
COther treatments include suture of laceration to the cervix, laminaria
insertion, and abscess drainage
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words, 14 of every 100,000 ED visits among women aged
15–49 were for abortion-related reasons. The majority
(51%) of these were visits involving observation care only.
These data also allowed us to estimate the national

major incident rate after an abortion. The rate of 0.11%
(108 per 100,000) abortion patients is slightly higher
than the rate of 0.05% found in a study of first trimester
abortion patients in California [18], and slightly lower
than the rate of 0.23% found in a study of all abortions
covered by California’s Medicaid program [2]. While not
all abortion-related incidents lead to an ED visit and
thus, are not reflected in this estimate, we believe that
the vast majority of major incidents (those involving a
blood transfusion, surgery, or hospital admission) are
reflected here. Those that would be missed from this
analysis are cases that skip the ED and are directly ad-
mitted to a hospital or an outpatient surgicenter (usually
for scheduled hospitalization) and complications arising
from the small proportion (4%) of abortions done in
hospitals [17] and are then directly admitted. Thus, the
major incident rate may be slightly underestimated.
The major incident rate for abortion (0.1%) is lower

than the published rates for pregnancy (1.4%) [19], as
well as other common procedures such as colonoscopy
(0.2%) [20], wisdom tooth removal (1.0%) [21], and ton-
sillectomy (1.4%) [22]. Abortion care is, thus, safer than
many other unregulated outpatient procedures. Add-
itionally, we found 15 deaths between 2009 and 2013,
which is slightly lower than the total number of
abortion-related deaths reported in 2009–2012, the most
recent years available (n = 24) [23].
Notably, the majority of visits involved observation

care only, which is consistent with a previous study [2].

Table 3 Factors associated with major incidents and
observation care only, weighted n = 27,941

Major incident Observation care

Adjusted odds ratio
(95% confidence interval)

Adjusted odds ratio
(95% confidence interval)

Age

15–19 0.94 (0.74–1.21) 1.18 (0.97–1.42)

20–24 Reference Reference

25–29 1.08 (0.91–1.28) 0.81** (0.71–0.94)

30–39 1.49*** (1.24–1.79) 0.72*** (0.62–0.83)

40–49 1.75** (1.21–2.53) 0.55*** (0.39–0.77)

Primary payer

Private
insurance

Reference Reference

Medicaid 1.28** (1.08–1.52) 0.83* (0.72–0.96)

Medicare 1.30 (0.79–2.15) 0.94 (0.55–1.62)

Self-pay 0.66** (0.52–0.85) 1.33** (1.12–1.57)

No charge 1.20 (0.39–3.69) 0.73 (0.34–1.59)

Other 1.35 (0.93–1.97) 0.95 (0.68–1.31)

Missing 0.32 (0.06–1.70) 0.85 (0.36–2.00)

Urban/rural residence

Urban Reference Reference

Rural 1.02 (0.59–1.75) 0.86 (0.58–1.28)

Missing 1.67 (0.58–4.75) 0.43 (0.14–1.28)

Zip code-based income quartile

First quartile Reference Reference

Second quartile 1.11 (0.90–1.36) 0.95 (0.82–1.10)

Third quartile 0.93 (0.75–1.15) 0.89 (0.76–1.04)

Fourth quartile 1.04 (0.82–1.32) 0.92 (0.77–1.11)

Missing 0.90 (0.46–1.75) 0.96 (0.54–1.70)

Diabetes indicated

No Reference Reference

Yes 2.47** (1.42–4.31) 0.28*** (0.14–0.54)

Hypertension indicated

No Reference Reference

Yes 3.79*** (2.46–5.83) 0.52** (0.34–0.80)

Overweight/obese BMI indicated

No Reference Reference

Yes 4.63*** (2.65–8.10) 0.18*** (0.10–0.33)

Hospital characteristics

Region

Northeast 1.89*** (1.32–2.71) 0.65** (0.48–0.88)

Midwest Reference Reference

South 2.11*** (1.53–2.90) 0.69** (0.54–0.86)

West 1.80*** (1.30–2.49) 2.19*** (1.71–2.80)

Trauma level of hospital

Level I or II 1.52*** (1.23–1.88) 0.81* (0.68–0.98)

Table 3 Factors associated with major incidents and
observation care only, weighted n = 27,941 (Continued)

Major incident Observation care

Adjusted odds ratio
(95% confidence interval)

Adjusted odds ratio
(95% confidence interval)

Nontrauma
or level III

Reference Reference

Not specified 1.40 (0.88–2.23) 0.86 (0.55–1.35)

Urban or rural location of hospital

Urban Reference Reference

Rural 0.65 (0.36–1.17) 1.20 (0.77–1.86)

Year

2009 Reference Reference

2010 0.85 (0.68–1.07) 1.04 (0.85–1.28)

2011 0.77* (0.61–0.98) 1.09 (0.88–1.36)

2012 0.73** (0.57–0.92) 0.95 (0.76–1.19)

2013 0.71** (0.56–0.90) 0.87 (0.70–1.08)

* P < 0.05, ** P < 0.01, *** P < 0.001
BMI body mass index
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Patients experience a range of post-abortion symptoms,
including ongoing uterine cramping and bleeding for up
to 3 weeks after the abortion. Patients may not realize
that this is normal. Some women do not start to bleed
until several days after the abortion, while some stop
bleeding and then start again. Increased cramping and
bleeding could start several days after the abortion. Pa-
tients may not be given ample information about what
to expect or they may have trouble differentiating nor-
mal post-abortion symptoms from signs of a complica-
tion. Patient visits to EDs for non-urgent care have the
potential to be costly to the health system. Such visits
could be due to several reasons and little research has
been done on factors that contribute to patients’ deci-
sions to visit an ED after abortion. EDs offer 24-h access
to care compared to abortion facilities, which have rela-
tively limited hours and may require an appointment
[24]. The long distances that many women across the
U.S. must travel to reach an abortion provider may make
return visits for follow-up too arduous [25, 26]. Indeed,
research found that patients who travel longer distances
to reach an abortion provider are more likely to visit an
ED for follow-up care or to manage subsequent symp-
toms and less likely to return to the original abortion
provider [27]. We note that patients presenting to the
ED were disproportionately of urban residence (91% in
the sample compared to 81% of the U.S. population)
[28]. This is likely explained in that 91% of abortion pa-
tients live in urban areas [29] and 92% of EDs in the
sample were in urban areas, attracting mainly local resi-
dents who may find them convenient geographically.
Post-abortion visits to the ED may also be driven by

stigma, worry, or distrust of abortion providers. A per-
ception that abortion is unsafe [30–32] may lead women
to worry about mild symptoms, such as cramping and
bleeding, even though they are an expected result of
abortion. Such perceptions may stem from abortion por-
trayals in the media and popular culture. A study of
abortion-related storylines in fictional American televi-
sion shows found a major incident rate of 34% [33], over
34,000% greater than the real-life major incident rate of
0.1% found here. The long-term consequences of these

fictional abortions were much more likely to be severe,
including frequent depictions of negative mental health
sequelae, infertility, and even death.
Women using Medicaid had higher odds of major inci-

dents than those not using Medicaid and lower odds of
observation care. In this context, insurance type may be a
proxy for socioeconomic status, as women requiring Me-
dicaid are low income and as a result, face a multitude of
barriers to accessing health care and are known to have
poorer health status, including multiple chronic condi-
tions, than women with private insurance. Women who
were self-pay were less likely to have major incidents and
more likely to receive observation care only, suggesting
that patients without healthcare coverage may not have
been given treatments to reduce patient costs.
We found that the pre-existing chronic conditions that

have previously been suspected to be associated with
major abortion-related incidents were indeed associated
with a significantly higher rate of those incidents in this
sample. While there is limited previous research on the
impact of chronic health conditions on the risk of abor-
tion complications, it is well established that women
with chronic conditions are more likely to have
pregnancy-related complications [34]. Our findings are
consistent with provider guidance that suggests women
with multiple chronic medical conditions may be at in-
creased risk [35], but conflicting with previous studies
that find that obesity and chronic health conditions con-
fer no increased risk among women having abortions
[11–14]. This increased risk might be explained in that
women who had overnight inpatient stays (one of the cat-
egories of a major incident) were more likely to have their
obesity or other chronic diseases documented in their
charts than those who did not have an overnight stay.
We found some cases of potential self-induced abor-

tions using such means as poisoning or other methods
of self-harm. While self-induced abortions are safe when
appropriate dosages of mifepristone and misoprostol or
misoprostol alone are used, other methods are hazard-
ous, as evidenced by ED visits. Rates were highest in the
South, which is known to have the most barriers to
abortion access, including the fewest providers [17, 26],

Table 4 Potential self-induced abortion, by region

Weighted N Weighted percentage of all
abortion-related emergency
department visits

Weighted percentage 95%
confidence interval

Chi-squared test P value

Overall 390 1.4 1.1–1.7

Region 0.048

Northeast 58 1.3 0.7–2.2

Midwest 44 1.0 0.5–1.9

South 195 2.0 1.5–2.6

West 94 1.1 0.7–1.6
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and the most state-level restrictions. States that are hos-
tile to abortion may see more ED visits due to
self-induced abortion than non-hostile states, potentially
due to stigma, protesters, and other barriers to in-clinic
abortion.
This study included a large, nationally representative

sample of ED visits, allowing us to draw national- and
regional-level conclusions about abortion safety. How-
ever, using billing codes to understand the nature of the
ED visit can be imprecise and incomplete. The estimates
produced here may be conservative if patients did not
report having had an abortion due to fear of
stigmatization or if relevant diagnosis and procedure
codes were not reported or were systematically misre-
ported. The lack of full clinical data to determine abor-
tion relatedness could cause errors. For example, the
visits in this study could include cases of miscarriage.
Likewise, this study may miss abortion-related incidents
that were inaccurately coded as a miscarriage.

Conclusions
These new findings can inform policy debates regarding
abortion regulation in the U.S. Regulations on abortion
provider or facility relationships to hospitals or EDs
should be considered in light of their relative impact on
improving women’s health. Because abortion-related ED
visits comprise a very small proportion of women’s ED
visits, and the rate of major incidents is very low, regula-
tions on abortion are unlikely to have any impact on
women’s health outcomes. Many abortion-related ED
visits are for observation only and may not be indicated
or could be managed at a less costly level of care. Per-
ceptions that abortion is unsafe are not based on
evidence.
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1 
 

IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as Governor 
of Oklahoma, et al.,  

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 

SUPPLEMENTAL DECLARATION OF JULIE BURKHART 

 

I, Julie Burkhart, declare as follows:  

1. I submit this supplemental declaration to respond to claims made by Oklahoma in 

opposition to Plaintiffs’ Motion for a Temporary Restraining Order and/or Preliminary 

Injunction, as well as to update certain information set forth in my prior declaration in support of 

this motion.  

Oklahoma Patients Pushed Beyond the Gestational Limits for Any Abortion and 

Medication Abortion 

 

2. Oklahoma claims that the Governor’s application of the Executive Order to 

abortion services will not prevent some women from obtaining abortion before they reach the 

legal limit for abortions in this state.   

3. Trust Women Oklahoma City was forced to stop providing abortions on March 

27, 2020, as a direct result of the Governor’s actions.   

4. In the two weeks since we were forced to stop providing abortions, Trust Women 

Oklahoma City has had to turn away at least 10 patients who would have been pushed beyond 
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the legal limit for abortions in Oklahoma (i.e., 22 weeks LMP) if they could not obtain an 

abortion on or before April 30.  Numerous patients indicated that they would travel to another 

state to obtain abortion services rather than be forced to carry their pregnancies to term.  

5. I am confident that if the Court had not entered a temporary restraining order on 

April 6 (“TRO”), Trust Women Oklahoma City would have turned away even more patients who 

would have been pushed beyond the legal limit on or before April 30.   

6. Data collected by Oklahoma’s Department of Health confirms that patients obtain 

abortions in Oklahoma for whom a delay of four or five weeks would push them over the legal 

limit.  See Okla. State Dep’t of Health, Abortion Surveillance in Oklahoma 2002-2018 Summary 

Report, attached as Exhibit 2-1.  

7. Since we stopped providing care on March 27, 2020, Trust Women Oklahoma 

City has also had to turn away several patients who would have been pushed beyond the 

gestational limit for medication abortion on or before April 30.1  Many of these patients indicated 

that they would travel to another state to obtain medication abortion services rather than be 

forced to have a procedural abortion. 

Follow-Up Visits for Medication Abortion Patients 

8. Oklahoma claims that medication abortion consumes double the amount of PPE 

because patients are scheduled for a follow-up visit to confirm that their abortions were 

completed.  Consistent with guidance published by the National Abortion Federation, Trust 

Women Oklahoma City is now conducting all follow-up medication abortion appointments via 

telemedicine and, therefore, no PPE and no in-person contact is required.2  

 
1 Trust Women Oklahoma City has updated its protocol for medication abortion since I submitted my 
original declaration and is now providing medication abortions up to 11 weeks LMP, which is consistent 
with the latest clinical guidelines published by the National Abortion Federation. 
2 National Abortion Federation, Abortion and COVID-19, https://prochoice.org/abortion-covid-19/.  
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Abortion Patients Compelled to Travel to Other States 

9. Oklahoma claims that it is speculative whether patients will travel out of state to 

obtain abortion care that the Executive Order prevents them from obtaining in Oklahoma.  Since 

we were forced to stop providing abortions on March 27, Trust Women Oklahoma City has been 

in contact with more than 70 patients who traveled from Oklahoma to other states to obtain 

abortion care that we could no longer provide.  

10. Patients’ decisions to travel out of state to obtain abortion care are confirmed by 

several published reports.3  

Oklahoma Has Singled Out Abortion Providers 

11. Oklahoma claims that the state is merely seeking to treat abortion providers like 

other healthcare providers, and that forcing abortion clinics to stop providing abortion care is 

necessary to prevent in-person contact.  But other medical providers and many businesses where 

people have in-person contact are exempted from the Executive Order and remain open for 

business in Oklahoma.4  For example, I understand that liquor stores,5 marijuana dispensaries,6 

 
3 McCammon, Sarah, In Texas, Oklahoma, Women Turned Away Because Of Coronavirus Abortion Bans, 
Nat’l. Public Radio (Apr. 2, 2020), https://www.npr.org/2020/04/02/826369859/in-texas-oklahoma-
women-turned-away-because-of-coronavirus-abortion-bans, attached as Exhibit 2-2; Jeltsen, Melissa, 
This Is What It’s Like Getting An Abortion During A Pandemic, Huffington Post (Mar. 27, 2020) 
https://www.huffpost.com/entry/abortion-coronavirus texas_n_5e7e2cd8c5b6614922668c80 (describing a 
woman’s multi-day trip from Texas to Colorado); Rocha, Alan, She says she needs an abortion. Texas is 
citing coronavirus to stop her, Texas Tribune, (April 1, 2020), 
https://www.texastribune.org/2020/04/01/texas-abortion-ban-amid-coronavirus-pandemic/ (describes a 
Texas woman “cold-calling” abortion clinics in New Mexico & Arkansas because she’s unable to 
terminate a high-risk pregnancy as a result of the Texas restrictions).  
4 Okla. Dep’t of Commerce, Essential Industries List (rev’d April 2, 2020), 
https://www.okcommerce.gov/wp-content/uploads/Oklahoma-Essential-Industries-List.pdf, attached as 
Exhibit 2-3.  
5 Wood, Mindy Ragan, Liquor Stores Offer Delivery, Experience Boom in Business, The Norman 
Transcript (Mar. 29, 2020), https://www.normantranscript.com/news/liquor-stores-offer-delivery-
experience-boom-in-business/article_3a64dc0a-71cc-11ea-9495-931da4583de4.html.  
6 Office of the Gov. J. Kevin Stitt, Executive Memorandum 2020-01 at 1 (March 25, 2020), 
https://www.sos.ok.gov/documents/executive/1921.pdf, attached as Exhibit 2-4. 
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sporting goods stores,7 and bookstores8 can still open their doors to customers.  I further 

understand that health care providers are considered essential businesses that generally may 

remain open while using their judgment as to which procedures are “elective” or “minor” and 

must be postponed.9  Walk-in medical clinics (sometimes called urgent-care clinics) that provide 

non-emergency care, such as for poison ivy, ingrown nails, muscle strains, and school physicals, 

apparently continue to operate.10  

Harms to Patients Forced to Delay Procedural Abortions  

12. Oklahoma claims that patients who are forced to delay procedural abortions are 

not harmed, and I understand that the TRO does not prevent the State from requiring most 

patients to delay procedural abortions.  But patients who are forced to delay procedural abortions 

as a result of the Executive Order are harmed in numerous ways.   

13. By April 30, when the Executive Order is currently set to expire, most patients 

who would be candidates for procedural abortions at Trust Women Oklahoma City (because they 

are beyond 11 weeks LMP or are contraindicated for medication abortion) will be at least 14-15 

weeks LMP, depending on when their appointment was scheduled. 

14. I can attest to the harms experienced by these patients.  

15. First, patients whose abortions are delayed until 14-15 weeks LMP will no longer 

be able to have an aspiration procedure, but will instead have a dilation and evacuation (“D&E”).  

 
7 McNutt, Kathryn, As Cities, State Tighten Restrictions, One Question Prevails: What Is Essential?, 
Oklahoma Watch (Mar. 24, 2020), https://oklahomawatch.org/2020/03/24/as-cities-state-tighten-
restrictions-one-question-rules-is-it-essential/. 
8 Butler, Megan, Magic City Books: Store is Closed, Despite Being Considered Essential, KTUL ABC 
Tulsa (April 6, 2020), https://ktul.com/news/local/magic-city-books-04-06-2020 (describing business’s 
switch to online sales though executive order allows its physical space to remain open to customers). 
9 Office of the Gov. J. Kevin Stitt, Fourth Amended Executive Order 2020-07 at 5 (March 24, 2020), 
https://www.sos.ok.gov/documents/executive/1919.pdf; Executive Memorandum 2020-01 at 1 (March 25, 
2020), https://www.sos.ok.gov/documents/executive/1921.pdf.  
10 Mercy Go Health Urgent Care, https://www.gohealthuc.com/oklahoma (last visited April 8, 2020). 
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16. A D&E is more complex; requires longer recovery, more staff, and PPE; and 

costs more for the patient.  D&E is a more complicated procedure that takes longer to perform 

and carries comparatively more risk than an earlier aspiration procedure.  A patient having a 

D&E usually takes a medication earlier in the day to prepare her cervix, thus requiring her to 

spend more time at the clinic.  We generally use intravenous (“IV”) sedation for D&Es, which 

carries its own risks, and requires the patient to spend more time in the recovery room.  Our 

protocol mandates that patients have someone else drive them home after IV sedation, which, in 

light of COVID-19, risks exposing another person to the virus.  Even several extra hours can 

make a significant difference to a patient who is trying to balance school, work, and childcare, or 

who is having the abortion without the knowledge of an abusive partner.  

17. Secondly, patients delayed to 18 weeks LMP will no longer be able to have a one 

day abortion, as D&Es performed at Trust Women Oklahoma City at that point in pregnancy 

require a patient to come in twice, over two consecutive days.  Adding a second day clearly 

creates a more arduous experience for the patient, requires more PPE, and significantly increases 

the cost to the patient.  

18. The costs of an abortion increase as pregnancy progresses and the procedure 

becomes more complex and time-intensive.  For example, a patient can obtain an abortion at 

Trust Women Oklahoma City before 12 weeks LMP for $650.  But that same patient will have to 

pay $1100 if she cannot obtain an abortion until 15 weeks LMP and a D&E is required.  A two  

day D&E procedure performed at 21 weeks LMP will cost the patient $2350.  Many of our 

patients are poor and low-income.  Given that fact, the increased costs to patients who are forced 

to delay a procedure will mean that some women will struggle to afford an abortion once the 

Executive Order is lifted.     
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Introduction 

In 2000, the Oklahoma State Department of 

Health (OSDH) began its surveillance activities 

of Oklahoma’s legally induced terminations of 

pregnancy (ITOP), also known as legally 

induced abortions. The OSDH uses these data 

to monitor the annual number of legal induced 

abortions and to describe those women 

receiving legal abortion services in Oklahoma. 

In doing so, the OSDH produces a partial 

accounting of pregnancies that terminate in 

outcomes other than a live born infant. This 

report follows the requirements outlined in the 

Statistical Abortion Reporting Act1.  This act 

outlines requirements for an Annual Abortion 

Report, Complications of Induced Abortion 

Report, and an Annual Judicial Bypass of 

Abortion Parental Consent Summary Report2.  

The Annual Abortion Report includes data from 

the Individual Abortion Form, which physicians 

performing abortions are required to complete 

and submit electronically beginning in April, 

20123. The present report includes data 

collected by the Center for Health Statistics 

(CHS), at the OSDH for calendar years 2002-

2018. 

Methods 

For the report years, CHS assembled data 

submitted to the OSDH by the facilities licensed 

to perform legal abortions in the state of 

Oklahoma. These facilities provided data on the 

number of abortions and the characteristics of 

women who obtained legal abortions. Legal 

induced abortion is defined by Oklahoma 

statute as “the use or prescription of any 

instrument, medicine, drug, or any other 

substance or device intentionally to terminate 

the pregnancy of a female known to be pregnant 

with an intention other than to increase the 

                                                             
1 HB 3075, c 163, 1, eff. November 1, 2010.  
2 HB 3284, c. 276, § 5, eff. November 1, 2010. 

probability of a live birth, to preserve the life or 

health of the child after live birth, to remove an 

ectopic pregnancy, or to remove a dead unborn 

child who died as the result of a spontaneous 

miscarriage, accidental trauma, or a criminal 

assault on the pregnant female or her unborn 

child.”4   

The individual abortion form, which was 

implemented in April, 2012, includes multiple 

variables about women seeking abortion and 

each abortion procedure including: cost, 

method of payment, reason for abortion, 

ultrasound usage, and informed consent, 

among others.  An updated abortion form was 

implemented in November, 2013, with 16 

additional requirements.  These indicators are 

presented in Tables 8-37 following the 

summary statistics.   

This document reports on overall and 

characteristic-specific percentages, which are 

based only on known values.  Single-year and 

multi-year abortion statistics are included in 

the report.  Abortion ratios, defined as the 

number of abortions per 1,000 live births, and 

abortion rates, defined as the number of 

abortions per 1,000 women in a specified age 

group, are provided for many demographic 

characteristics.  Population data used to 

compute abortion rates were obtained from the 

U.S. Census Bureau.  For previous reports, the 

rates and ratios for specific female 

characteristics were reported in aggregate form 

for the entire reporting period.  For this report, 

in order to better describe current data, rates 

and ratios for these characteristics are reported 

by year for 2016-2018.  This same time span 

was used for Tables 5-7 and Figures 1 and 3.  

 

3 HB 3284, c. 276, § 4, eff. November 1, 2010. 
4 Title 63 O.S. Section 1-730. 
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The following age groupings were used for this 

report: <20, 20-24, 25-29, 30-34, and ≥35 

years old.  The number, ratio, and rate of 

abortions are presented for each age group.  

Abortion rates for women aged 19 or younger 

were based on population totals for women 

aged 15 to 19 years.  Please note that reports 

prior to 2016 used population totals for women 

aged 10 to 19 years to calculate abortion rates 

for women aged 19 or younger; this change was 

made to align with the population used for the 

total abortion rate (15-44 years old).  Rates for 

women aged 35 or older were based on the 

population of women aged 35 to 44 years.  

Rates for all women who obtained abortions 

were based on the population of women 15-44 

years of age.  Age was missing for less than 1 

percent of all reported abortions. 

Race was classified into five categories: White, 

Black, American Indian, Asian or Pacific 

Islander, and Other.  Race was reported for over 

99% of records.  Ethnicity was not included in 

this analysis for two reasons.  First, there was a 

large proportion of missing or unknown values 

(31 percent) in the records submitted through 

2011.  Second, beginning in April, 2012, data for 

women’s ethnicity was no longer collected on 

the Individual Abortion Form.  Therefore, the 

abortion numbers, ratios, and rates are 

presented in this report by race only.  

Marital status was classified as either married 

(women who were married or separated) or 

unmarried (women who were never married, 

divorced, or widowed).  Abortion numbers, 

ratios, and rates are presented by marital 

status.  Abortion rates by marital status reflect 

the number of abortions per 1,000 females aged 

15-44 in a specified marital group.  Previously 

reported rates by marital status were based on 

                                                             
5 General educational development. 

the number of abortions per 1,000 females aged 

15-50 years (prior to 2016 report).   

Education levels of women who obtained 

abortions were classified as less than high 

school education (8th grade through 12th grade, 

with no diploma), high school graduate or GED5 

completed, some college (college credit attained 

with no bachelor’s degree), or college graduate 

(bachelor’s degree and beyond).  The number, 

and rate of abortions are shown by level of 

education.  Abortion rates by educational 

attainment represent the number of abortions 

per 1,000 female population aged 18-44 years.  

Again, a non-standard population grouping is 

used here for review of general trends.   

Percent distributions of abortions by previous 

live births and previous abortion history are 

presented.  Previous live births were grouped 

into five classes: 0, 1, 2, 3, and 4 or more.  

Previous abortions were classified as 0, 1, 2, and 

3 or more. 

Measured in weeks, gestational age at the time 

of abortion was categorized as ≤8 weeks, 9-10 

weeks, 11-12 weeks, 13-15 weeks, and ≥16 

weeks.  The number and percent of abortions by 

length of gestation are included in the report.  

For select characteristics (i.e., race, age, 

education, marital status, type of procedure, 

and previous live births and abortion history), 

gestational age is used as a summary variable. 

From January 2002-March 2012, the method of 

abortion was classified as curettage (suction 

and sharp), non-surgical medical abortion    

(RU 486, mifepristone and misoprostol), 

dilation and evacuation, and “other” 

procedures.  The number and percent of legal 

abortions for each abortion method are 

provided.  In April 2012, when the new 

individual abortion form was implemented, the 

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 11 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 606 



4 
 

 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH 

 
 

method of abortion categories changed and was 

classified in the following categories: dilation 

and curettage, dilation and evacuation, RU 486, 

suction aspiration, and “other” procedures.  In 

order to combine this data for the purpose of 

the summary statistics, these categories were 

combined based on their definitions.  The new 

categories are presented in Tables 5-7 and 12, 

and Figure 4.  The previous data classified as 

“sharp curettage” is included in the “dilation 

and curettage” category, and previous data 

classified as “suction curettage” is included in 

the “suction aspiration” category.   

To address concerns regarding confidentiality 

of women obtaining abortions and the stability 

of percentages, ratios, and rates, any computed 

statistic was suppressed when the numerator 

used in the calculation was less than 5.  

Summary statistics described in this report and 

Tables 1-7 reflect legal induced abortions to 

Oklahoma female residents.  Statistics 

presented in Tables 8-37 include data for all 

abortions which were performed in Oklahoma 

in 2018, including abortions to non-Oklahoma 

residents, per the requirements of the 2010 

Statistical Abortion Reporting Act.   

Results 

From 2002 to 2018, there have been 91,962 

induced abortions (henceforth referred to as 

abortions) to Oklahoma residents reported to 

the OSDH (Table 1).  On average there were 

5,410 abortions per year, however, the median 

number of abortions in a year was 5,641.  Over 

the time period reviewed, the peak year for the 

number of abortions was 2006.  In that year, 

there were 6,807 abortions reported to the 

OSDH. The fewest number (3,942) of abortions 

was recorded in 2016.  For the reporting period, 

                                                             
6 Number of abortions per 1,000 live births; previous 
reports only included births 15-44 for this calculation. 

the relative decrease in the number of abortions 

was 26.2 percent. 

Oklahoma experienced a 26.2 percent decline in 

the abortion ratio6 between 2002 and 2018 

(Table 2).  Over this period the abortion ratio 

dropped from 123.5 abortions per 1,000 live 

births in 2002 to 92.2 abortions per 1,000 live 

births in 2018.  The abortion ratio peaked in 

2006 at 126.0, and then dropped from 2006 to 

its lowest level in 2016.  For the reporting 

period overall, the abortion ratio was recorded 

to be 103.0 abortions per 1,000 live births. 

The abortion rate7 for Oklahoma decreased 

from 8.5 abortions per 1,000 women aged 15-44 

years in 2002 to 6.0 abortions per 1,000 

women aged 15-44 years in 2018 (Table 2).  

Overall, the abortion rate declined 30.0 percent 

over the reporting period.  The abortion rate 

fluctuated across the 15-year reporting period, 

reaching a high of 9.4 abortions per 1,000 

women aged 15-44 years in 2006 and a low of 

5.1 abortions per 1,000 female population aged 

15-44 years in 2016.  The abortion rate for the 

full reporting interval was 7.3 abortions per 

1,000 female population aged 15-44 years. 

Women aged 20-24 years obtained 33.8 percent 

of all abortions during the period 2002 to 2018.  

Women under 20 years of age obtained 15.5 

percent of all abortions, with only a small 

fraction (<1 percent) of abortions occurring to 

the youngest of women (<15 years of age).  

About 3 percent of all abortions occurred to 

women aged 40 or older.  The majority of 

abortions (58.2 percent) occurred to women in 

the principal childbearing years (ages 20-29) 

(Table 3).  In 2018, abortion ratios were similar 

in the <20, 20-24, and ≥35 age groups at 129.6, 

106.5, and 98.8 respectively.  In contrast, the 

abortion rates were the lowest in the ≥35 and 

<20 age groups at 2.4 and 3.6 abortions per 

7 Number of abortions per 1,000 women in a specified age 
group. 
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1,000 female population (Table 4).  Abortion 

rates were the highest in the 20-24 and 25-29 

age groups at 10.4 and 9.8 abortions per 1,000 

women.  The 2018 abortion rate for 30-34 year 

old women was 6.3 abortions per 1,000 female 

population.  Figure 2 shows over time that 

teenage women and women 35 years or older 

have consistently had the highest abortion 

ratios in Oklahoma.  Additional characteristics 

of women by age can be found in Table 5. 

More than two-thirds of abortions were to 

White women for the years under review. 

Overall, Black women obtained 19.1 percent of 

abortions, while another 5.8 percent were 

accounted for by American Indian women 

(Table 3).  For the reporting period, the 

abortion ratio for Black women was highest at 

202.3 abortions per 1,000 live births, followed 

by Asian or Pacific Island women at 125.6 

abortions per 1,000 live births). The abortion 

ratio for White women was 92.8 per 1,000 live 

births, with the lowest rate experienced by 

American Indian women at 52.4 abortions per 

1,000 live births.  A similar pattern of order was 

seen for abortion rates, with Black women 

having a rate that was more than 4 times higher 

than American Indian women and 3 times 

higher than White women.  To examine the 

patterns in more recent years, please refer to 

Table 4.   

Racial variability was evident when considering 

the age distribution of the women who obtained 

abortions from 2016-2018 (Table 6).  Broadly 

speaking, differences between White and Black 

women were small.  White women had a lower 

percentage of abortions occurring to ages 20-29 

(White, 58.4 percent; Black, 63.8 percent), 

while Black women had a lower percentage of 

abortions to women in the oldest age group (age 

≥35: White, 12.8 percent; Black, 10.2 percent).  

From 2016-2018, American Indian women had 

the highest percentage of abortions for <20 and 

≥35 age groups (both 11.2 percent). Conversely, 

from 2016-2018, Asian or Pacific Island women 

had the lowest percentages of abortions in the 

younger age groups with approximately 45.4 

percent of this racial group’s abortions 

occurring to women 30 years or older (Table 6). 

 

Examining abortions by educational attainment 

reveals that in 2018, women with a high school 

education or equivalent GED accounted for the 

largest percentage of abortions (46.1 percent), 

while women with some college education 

accounted for the second highest percentage 

(31.9 percent).  College graduates made up 12.5 

percent of Oklahoma resident abortions in 2018 

(Table 3).  Over the seventeen years of data 

included in this report, the distribution of 

abortions by education was relatively 

unchanged.  In 2018, the number of abortions 

per 1,000 women aged 18-44 years was highest 

for women with a high school diploma or GED 

(11.6 ) and lowest for women who had 

graduated from college (3.4) (Table 4). 

For the reporting period, 80.2 percent of 

abortions were to women who were unmarried 

(Table 3).  From 2016-2018, Black women 

experienced the highest percentage of abortions 

to unmarried women, while Asian or Pacific 

Island women had the lowest percentage (88.0 

percent and 49.9 percent, respectively; Table 6).  

There was an inverse relationship between a 

woman’s age and the proportion of abortions 

that were to unmarried women, with older 

women constituting a diminishing percentage 

of unmarried abortions (Table 5).  In 2018, the 

abortion ratio and rate for unmarried women 

were 177.6 abortions per 1,000 live births and 

8.7 abortions per 1,000 women aged 15-44 

years, respectively (Table 4).  The comparable 

numbers for married women were 29.6 and 2.5, 

respectively.  

The number and percent of abortions by 

gestational age for selected characteristics of 

women who obtained abortions are presented 
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in Table 7.  For 2016-2018, 74.9 percent of 

abortions occurred prior to 9 weeks gestation.  

More than 93.9 percent of all abortions 

occurred at less than 13 weeks gestation. A very 

small percentage of abortions occurred beyond 

16 weeks 2.5 percent).  Figure 3 displays 

abortion timing by age group and indicates that 

women ages 20 and up were the more likely to 

obtain abortions during the first 8 weeks after 

becoming pregnant.  

For the overall reporting period, approximately 

38.9 percent of reported abortions were to 

women who had not had a previous live birth 

(Table 3).  Of the remaining percentage of 

abortions that occurred to women with a 

previous live birth, those with one previous live 

birth accounted for 26.5 percent; women with 

two previous live births, 21.1 percent; women 

with three previous live births, 9.1 percent; and 

women with 4 or more previous live births, 4.4 

percent.  

For the overall reporting period, approximately 

64.8 percent of reported abortions were to 

women who had no previous abortions (Table 

3).  Approximately 1 in 4 women obtaining an 

abortion had one previous abortion (23.6 

percent).  Of the remaining percentage of 

abortions that occurred to women with previous 

abortions, those with two previous abortions 

accounted 7.5 percent; and women with 3 or 

more accounted for 4.1 percent. 

Suction aspiration was the most common type 

of procedure for abortions between 2002 and 

2018, accounting for 61.3 percent of abortions.  

Nonsurgical medical abortions, which involve 

the administration of medication to induce 

abortion, made up 24.9 percent of Oklahoma 

resident abortions.  Dilation and evacuation 

amounted to just 4.3 percent of all abortions 

                                                             
8 Kulier R. et al. (2011).  Medical methods for first trimester 
abortion. Published online November, 2011. The Cochrane 
Library. 

during the reporting period.  For 2016-2018, 

33.1 percent of suction aspiration procedures 

occurred during the first 8 weeks of gestation, 

while nearly all medical abortions (95.5 

percent) occurred in the first 8 weeks of 

pregnancy, which is optimal for this type of 

procedure to be effective at inducing abortion8.  

In 2016-2018, 44.6 percent of Black women 

who obtained an abortion were treated using 

the suction aspiration (Table 6). Physicians 

treating American Indian women and women 

classified as the “other” racial category were 

more likely to use medical abortion than were 

other racial groups (61.8 and 51.9 percent, 

respectively).  There was an inverse relationship 

between age and the proportion of women who 

received an abortion by suction aspiration; as 

age increased the proportion of women treated 

with suction aspiration slightly decreased 

(Table 5).  The proportion of women electing a 

nonsurgical medical abortion increased slightly 

with age (Table 5).  

Over the reporting period, the proportion of 

abortions by the suction aspiration procedure 

decreased by approximately 41.4 percent, while 

the percentage of non-surgical abortions have 

increased dramatically.  In 2002, non-surgical 

abortions made up only 4.5 percent of all 

abortions performed in Oklahoma, while in 

2018 non-surgical abortions made up 49.5 

percent of all abortions (Figure 4). 

Tables 8-37 present required data outlined in 

the 63 § 1-738m Annual Abortion Report9 

section of the 2010 Statistical Abortion 

Reporting Act.  These tables present the 46 

requirements as well as the corresponding data.  

9 Full title of section: 63 § 1-738m Annual Abortion Report 
– Annual Judicial Bypass of Abortion parental Consent 
Summary. 
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Discussion 

Oklahoma had 91,962 reported abortions from 

2002-2018.  During the seventeen-year 

reporting period, the rate of abortions was 

higher among certain demographics.  Namely, 

women aged 20-29 years, Black women, women 

with less education and those who were 

unmarried had higher rates of abortions 

compared to other women of child-bearing age.  

From 2002-2018, approximately 66.9 percent 

of abortions were to White women; however, 

Blacks and Asians had both a higher abortion 

rate and ratio during the time period.  There 

were other differences evident in the proportion 

of abortions for the various racial groups. For 

instance, compared to women in the other 

racial categories, Asian women had a higher 

proportion of abortions for those aged 30 years 

and older, college graduates, and those who 

were married.  American Indian women had a 

larger proportion of women under the age of 20 

years who had an abortion compared to the 

other racial groups, and also were more likely to 

have a nonsurgical medical abortion.   

The number of abortions declined by 26.2 

percent over the period 2002-2018, and the 

abortion ratio and rate dropped by 25.4 and 

30.0 percent, respectively.  The decrease in the 

abortion ratio was driven by a reduction in the 

number of abortions in Oklahoma while the 

number of births has changed little.  The 

number of births in the state declined 1.0 

percent over the reporting period while the 

number of abortions declined by 26.2 percent.  

Combined, these trends resulted in the 25.4 

percent decline in the abortion ratio.  Direct 

comparisons to national level abortion data are 

difficult due to the character of data collection.   

National reporting suffers from frequent 

changes in the geographic areas covered, as 

                                                             
10  Jatlaoui TC, Boutot ME, Mandel MG, et al. Abortion 
Surveillance — United States, 2015. MMWR Surveill Summ 

some states do not report abortion data, while 

others report data intermittently.  The Centers 

for Disease Control and Prevention has 

conducted abortion surveillance since 1969, 

documenting the number and characteristics of 

women obtaining legal induced abortions. From 

2006-2015, 49 areas have reported data every 

year. Among these 49 areas, the abortion rate in 

2015 was 11.8 abortions per 1,000 women aged 

15-44 years, and the abortion ratio was 188 per 

1,000 live births.  This represents a 2% decrease 

from 2014 to 2015.  The general patterns in the 

U.S. measures indicate a downward trend in the 

number, rate, and ratio of abortions from 2006-

2015, which decreased 24 percent, 26 percent, 

and 19 percent, respectively. In 2015, all three 

measures reached their lowest level for the 

2006-2015 time period10.  

There were slight shifts in the demographic 

distribution of abortions for key characteristics. 

Percentage of abortions increased slightly for 

those aged 35 years and older from 10.9 in 

2002 to 12.5 in 2018. Women with high school 

degree or GED certificate increased their 

proportion of all abortions, rising from 41.1 

percent in 2002 to 46.1 percent, and women 

with some high school decreased their 

proportion of all abortions from 18.5 in 2002 to 

9.5 in 2018 (Table 3).  

These changes in proportions should be 

interpreted as general patterns and not as 

statistically significant changes as no inferential 

statistics were performed.  In the “other” racial 

group there was a sizable drop from 5.9 percent 

of all abortions in 2002 across the reporting 

period until 2011.  The “other” racial group saw 

a significant increase to 6.2 percent in 2012, 

and 14.3 in 2018 with the implementation of a 

new abortion form (Table 3).  These 

fluctuations are likely due to changes in how 

2018;67(No. SS-13):1–45. DOI: 
http://dx.doi.org/10.15585/mmwr.ss6713a1. 
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racial data is collected and coded rather than 

real change in the fraction of abortions for 

which the other racial category is a source. 

Limitations 

These abortion data were subject to a number 

of limitations.  First, abortion data reported 

here reflect only those reported to the OSDH.  

As a result, these abortion statistics may 

underestimate the true, but unknown, number 

of abortions in Oklahoma.  Second, data 

submitted by these facilities may be incomplete.  

Third, abortions occurring to Oklahoma 

residents outside the state were not submitted 

to OSDH for inclusion in the abortion database.  
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Characteristic 2002 2003 2004 2005 2006 2007 2008 2009  2010 2011 2012 2013 2014 2015 2016 2017 2018 Total
Total 6,215 6,341 6,230 6,364 6,807 6,363 6,144 6,044 5,641 4,840 4,644 4,587 4,487 4,330 3,942 4,394 4,589 91,962

   <20 1,159 1,235 1,111 1,095 1,104 1,094 1,020 1,068 866 706 704 596 606 486 393 467 455 14,165

   20-24 2,151 2,210 2,180 2,218 2,447 2,245 2,089 1,998 1,848 1,674 1,542 1,484 1,427 1,443 1,238 1,352 1,377 30,923

   25-29 1,323 1,393 1,378 1,462 1,547 1,474 1,426 1,356 1,404 1,211 1,156 1,207 1,152 1,113 1,114 1,267 1,358 22,341

   30-34 859 890 904 895 894 837 846 874 839 667 695 742 770 768 701 773 826 13,780

   ≥35 670 613 651 658 754 689 714 660 641 560 538 545 523 519 491 535 567 10,328

   White 4,159 4,493 4,448 4,551 4,864 4,464 4,323 4,338 3,871 3,433 3,109 2,847 2,672 2,608 2,279 2,515 2,526 61,500

   Black 1,143 1,138 1,147 1,256 1,304 1,318 1,168 1,063 1,054 909 839 846 813 882 808 923 992 17,603

   American Indian 349 377 371 352 414 367 407 376 389 281 262 250 247 208 187 234 252 5,323

   Asian 198 246 209 181 214 186 167 213 216 136 144 164 171 177 149 133 158 3,062

   Other 366 87 55 24 11 28 79 54 111 81 290 478 579 453 516 586 653 4,451

   Married 1,316 1,329 1,318 1,308 1,414 1,247 1,238 1,217 1,095 915 856 865 790 811 741 925 852 18,237

  Unmarried 4,899 5,012 4,912 5,056 5,393 5,116 4,906 4,827 4,546 3,925 3,788 3,720 3,696 3,518 3,200 3,465 3,732 73,711

   <HS 1,151 1,105 1,038 1,038 1,073 1,064 932 1,011 900 683 638 609 603 446 392 487 433 13,603

   HS or GED 2,551 2,611 2,571 2,520 2,765 2,448 2,534 2,407 2,083 1,920 1,795 1,753 1,691 1,695 1,564 1,678 2,107 36,693

   Some college 1,790 1,821 1,808 1,932 1,995 1,931 1,755 1,774 1,858 1,547 1,486 1,512 1,505 1,477 1,337 1,574 1,460 28,562

   College graduate 723 804 812 873 974 920 923 852 800 689 725 695 675 709 645 643 573 13,035

0 2,382 2,440 2,331 2,425 2,573 2,481 2,321 2,357 2,181 1,912 1,934 1,809 1,817 1,748 1,555 1,681 1,833 35,780

1 1,730 1,782 1,757 1,754 1,884 1,735 1,639 1,574 1,490 1,295 1,187 1,182 1,126 1,094 970 1,052 1,088 24,340

2 1,327 1,320 1,395 1,387 1,504 1,351 1,323 1,289 1,141 990 920 925 946 874 823 975 925 19,417

3 526 560 532 551 595 553 586 558 532 413 390 434 397 394 387 457 466 8,334
≥4 250 239 215 247 251 241 275 266 297 229 213 237 199 216 199 228 269 4,071

0 3,846 4,211 3,964 4,129 4,322 3,992 3,879 3,869 3,502 2,918 3,103 3,038 3,015 2,889 2,614 3,062 3,254 56,353

1 1,578 1,476 1,532 1,530 1,717 1,585 1,471 1,409 1,404 1,272 989 1,036 962 959 913 887 939 20,720

2 505 435 475 470 488 513 499 481 466 433 343 335 315 306 284 285 273 6,633
≥3 286 219 259 235 280 271 295 285 269 217 209 178 190 170 123 157 115 3,758

Previous ITOPs

Table 1. Number of Legal Induced Abortions by Characteristics of Women, Oklahoma Residents, 2002-2018

Previous live births

Education

Marital status

Race

Age (yrs)
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Year Number Live births3 Ratio1 Population4 Rate2

2002 6,215 50,310 123.5 728,492 8.5
2003 6,341 50,874 124.6 726,158 8.7

2004 6,230 51,157 121.8 723,187 8.6

2005 6,364 51,775 122.9 722,500 8.8

2006 6,807 54,010 126.0 725,330 9.4

2007 6,363 54,956 115.8 727,495 8.7

2008 6,144 54,753 112.2 728,647 8.4

2009 6,044 54,541 110.8 732,789 8.2

2010 5,641 53,205 106.0 738,408 7.6

2011 4,840 52,252 92.6 743,114 6.5
2012 4,644 52,740 88.1 748,935 6.2

2013 4,587 53,351 86.0 756,541 6.1

2014 4,487 53,286 84.2 761,452 5.9

2015 4,330 53,132 81.5 766,566 5.6

2016 3,942 52,607 74.9 768,491 5.1

2017 4,394 50,214 87.5 768,751 5.7

2018* 4,589 49,790 92.2 768,751 6.0

Total 91,962 892,953 103.0 12,635,607 7.3

Percent change, 
2002-2018

-26.2 -1.0 -25.4 5.5 -30.0

For previous reports please visit:

Population data available upon request. 

https://w w w .ok.gov/health/Data_and_Statistics/Center_For_Health_Statistics/Health_Care_Information/Induced_Ter
mination_of_Pregnancy/

*Preliminary 2018 data for Oklahoma resident birth counts as of 5/02/2019.  Population data for 2018 uses 2017 
estimates.  These w ill be updated in the next annual report.

4 OK2SHARE, Vital Statistics, 2002-2017, number of females aged 15-44 years

Table 2. Number, Ratio1, and Rate2 of Legal Induced Abortions, Oklahoma Residents, 2002-2018

1 Number of abortions per 1,000 live births
2 Number of abortions per 1,000 female population aged 15-44 years
3 Final Birth Statistics, OK2SHARE, OSDH.
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2002 2003 2004 2005 2006 2007 2008 2009  2010 2011 2012 2013 2014 2015 2016 2017 2018 Total

18.8 19.5 17.9 17.3 16.4 17.3 16.7 17.9 15.5 14.7 15.2 13.0 13.5 11.2 10.0 10.6 9.9 15.5

34.9 34.9 35.0 35.1 36.3 35.4 34.3 33.6 33.0 34.7 33.3 32.4 31.9 33.3 31.5 30.8 30.1 33.8

21.5 22.0 22.1 23.1 22.9 23.3 23.4 22.8 25.1 25.1 24.9 26.4 25.7 25.7 28.3 28.8 29.6 24.4

13.9 14.0 14.5 14.1 13.3 13.2 13.9 14.7 15.0 13.8 15.0 16.2 17.2 17.7 17.8 17.6 17.6 15.1

10.9 9.7 10.5 10.4 11.2 10.9 11.7 11.1 11.5 11.6 11.6 11.9 11.7 12.0 12.5 12.2 12.5 11.2

66.9 70.9 71.4 71.5 71.5 70.2 70.4 71.8 68.6 70.9 67.0 62.1 59.6 60.3 57.9 57.3 55.1 66.9
18.4 18.0 18.4 19.7 19.2 20.7 19.0 17.6 18.7 18.8 18.1 18.5 18.1 20.4 20.5 21.0 21.7 19.1

5.6 6.0 6.0 5.5 6.1 5.8 6.6 6.2 6.9 5.8 5.6 5.5 5.5 4.8 4.8 5.3 5.5 5.8

3.2 3.9 3.4 2.8 3.1 2.9 2.7 3.5 3.8 2.8 3.1 3.6 3.8 4.1 3.8 3.0 3.5 3.3

5.9 1.4 0.9 0.4 0.2 0.4 1.3 0.9 2.0 1.7 6.2 10.4 12.9 10.5 13.1 13.4 14.3 4.8

21.2 21.0 21.2 20.6 20.8 19.6 20.2 20.1 19.4 18.9 18.4 18.9 17.6 18.7 18.8 21.1 18.6 19.8

78.8 79.0 78.8 79.5 79.2 80.4 79.9 79.9 80.6 81.1 81.6 81.1 82.4 81.3 81.2 78.9 81.4 80.2

18.5 17.4 16.7 16.3 15.8 16.7 15.2 16.7 16.0 14.1 13.7 13.3 13.5 10.3 10.0 11.1 9.5 14.8

41.1 41.2 41.3 39.6 40.6 38.5 41.2 39.8 36.9 39.7 38.7 38.4 37.8 39.2 39.7 38.3 46.1 39.9

28.8 28.7 29.0 30.4 29.3 30.4 28.6 29.4 32.9 32.0 32.0 33.1 33.6 34.1 34.0 35.9 31.9 31.1

11.6 12.7 13.0 13.7 14.3 14.5 15.0 14.1 14.2 14.2 15.6 15.2 15.1 16.4 16.4 14.7 12.5 14.2

38.3 38.5 37.4 38.1 37.8 39.0 37.8 39.0 38.7 39.5 41.7 39.4 40.5 40.4 39.5 38.3 40.0 38.9

27.8 28.1 28.2 27.6 27.7 27.3 26.7 26.0 26.4 26.8 25.6 25.8 25.1 25.3 24.7 24.0 23.8 26.5

21.4 20.8 22.4 21.8 22.1 21.2 21.5 21.3 20.2 20.5 19.8 20.2 21.1 20.2 20.9 22.2 20.2 21.1
8.5 8.8 8.5 8.7 8.7 8.7 9.5 9.2 9.4 8.5 8.4 9.5 8.9 9.1 9.8 10.4 10.2 9.1

4.0 3.8 3.5 3.9 3.7 3.8 4.5 4.4 5.3 4.7 4.6 5.2 4.4 5.0 5.1 5.2 5.9 4.4

61.9 66.4 63.6 64.9 63.5 62.8 63.1 64.0 62.1 60.3 66.8 66.2 67.3 66.8 66.5 69.7 71.0 64.8

25.4 23.3 24.6 24.0 25.2 24.9 23.9 23.3 24.9 26.3 21.3 22.6 21.5 22.2 23.2 20.2 20.5 23.6

8.1 6.9 7.6 7.4 7.2 8.1 8.1 8.0 8.3 9.0 7.4 7.3 7.0 7.1 7.2 6.5 6.0 7.5

4.6 3.5 4.2 3.7 4.1 4.3 4.8 4.7 4.8 4.5 4.5 3.9 4.2 3.9 3.1 3.6 2.5 4.1

ˠPercentages are based on the number of known values.

2

   ≥3

3

≥4

0

1

Previous ITOPs

0

1

2

   <HS

   HS or GED

   Some college

   College graduate

Previous live births

Education

   Married

  Unmarried

   White
   Black

   American Indian

   Asian

   Other

Marital status

Table 3.  Percentˠ of Legal Induced Abortions by Characteristics of Women, Oklahoma Residents, 2002-2018

Race

Age (yrs)

   25-29

   30-34

   ≥35

Characteristic

   <20

   20-24
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2016 2017 2018 2016 2017 20186 2016 2017 20186 2016 2017 20186

Total 3,942 4,394 4,589 52,606 50,222 49,790 74.9 87.5 92.2 5.1 5.7 6.0

Race
White 2,279 2,515 2,526 39,038 37,257 36,577 58.4 67.5 69.1 4.0 4.4 4.4

Black 808 923 992 5,539 5,322 5,522 145.9 173.4 179.6 10.7 12.2 13.1

American Indian 187 234 252 6,201 5,851 5,886 30.2 40.0 42.8 2.1 2.6 2.8

Asian 149 133 158 1,828 1,790 1,796 81.5 74.3 88.0 5.5 4.7 5.6

Age (yrs)
<20 393 467 455 4,295 3,832 3,511 91.5 121.9 129.6 3.1 3.7 3.6

20-24 1,238 1,352 1,377 14,255 13,283 12,926 86.8 101.8 106.5 9.2 10.3 10.4

25-29 1,114 1,267 1,358 16,290 15,786 15,838 68.4 80.3 85.7 8.2 9.2 9.8

30-34 701 773 826 12,196 11,770 11,751 57.5 65.7 70.3 5.3 5.9 6.3

≥35 491 535 567 5,556 5,535 5,739 88.4 96.7 98.8 2.1 2.2 2.4

Education3

<HS 392 487 433 8,797 8,059 7,573 44.6 60.4 57.2 5.0 6.3 5.6

HS or GED 1,564 1,678 2,107 15,321 14,779 15,064 102.1 113.5 139.9 8.7 9.3 11.6

Some college 1,337 1,574 1,460 16,201 15,653 15,425 82.5 100.6 94.7 5.1 6.0 5.5

College graduate 645 643 573 12,152 11,595 11,622 53.1 55.5 49.3 4.0 3.9 3.4

Marital Status

Married4 741 925 852 30,371 29,103 28,772 24.4 31.8 29.6 2.2 2.7 2.5

Unmarried5 3,200 3,465 3,732 22,227 21,112 21,008 144.0 164.1 177.6 7.4 8.0 8.7

Population data used to calculate rates are available upon request.

Table 4. Number, Ratio1, and Rate2 of Legal Induced Abortions by Characteristics of Women, Oklahoma Residents, 2016-2018

Characteristic

Number Live births Ratio1 Rate2

6 Preliminary 2018 data for Oklahoma resident birth counts as of 5/06/2018.  Population data for 2018 uses 2017 estimates.  These w ill be updated in the next annual report.

4 Married includes spouse absent
5 Unmarried includes never married, divorced and w idow ed

1Number of abortions per 1,000 live births
2Number of abortions per 1,000 female population aged 15-44
3Number of abortions per 1,000 female population aged 18-44 years
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Characteristic <20 20-24 25-29 30-34 ≥35

   White 767 (58.8) 2,223 (56.1) 2,049 (54.8) 1,341 (71.3) 935 (58.7)

   Black 247 (18.8) 851 (21.5) 884 (23.7) 461 (17.5) 279 (17.5)

   American Indian 75 (5.7) 228 (5.8) 184 (4.9) 109 (4.7) 75 (4.7)

   Asian 18 (1.4) 98 (2.5) 123 (3.3) 97 (4.2) 102 (6.4)
   Other 205 (15.6) 564 (14.2) 496 (13.3) 288 (12.5) 201 (12.6)

   <HS 482 (36.7) 279 (7.0) 273 (7.3) 161 (7.0) 116 (7.3)

   HS or GED 576 (43.9) 1,847 (46.6) 1,539 (41.2) 850 (37.2) 536 (33.7)

   Some college 240 (18.3) 1,519 (38.3) 1,316 (35.2) 763 (33.4) 529 (33.3)

   College graduate 15 (1.1) 317 (8.0) 609 (16.3) 510 (22.3) 409 (25.7)

   Married 28 (2.1) 387 (9.8) 778 (20.8) 703 (30.6) 616 (38.7)

   Unmarried 1,286 (97.9) 3,578 (90.2) 2,957 (79.2) 1,596 (69.4) 977 (61.3)

0 1,157 (88.1) 2,120 (53.5) 1,140 (30.5) 465 (20.2) 185 (11.6)

1 131 (10.0) 1,122 (28.3) 1,021 (27.4) 510 (22.2) 324 (20.4)
2 22 (1.7) 528 (13.3) 940 (25.2) 690 (30.0) 541 (34.0)

3 * 146 (3.7) 465 (12.5) 366 (15.9) 331 (20.8)

≥4 * 47 (1.2) 167 (4.5) 267 (11.6) 211 (13.3)

0 1,220 (93.1) 3,173 (78.6) 2,413 (62.4) 1,252 (52.2) 868 (51.9)

1 78 (6.1) 631 (17.1) 914 (25.5) 660 (28.7) 454 (29.3)
2 12 (0.7) 120 (3.4) 288 (8.3) 254 (12.0) 168 (11.2)

≥3  * 37 (0.9) 121 (3.9) 131 (7.1) 100 (7.6)

Suction Aspiration 521 (39.7) 1,490 (37.7) 1,426 (38.4) 880 (38.4) 611 (38.5)

RU-486 601 (45.8) 1,982 (50.1) 1,865 (50.2) 1,142 (49.8) 784 (49.5)

Dilation and Curettage 82 (6.3) 224 (5.7) 212 (5.7) 125 (5.5) 77 (4.9)
Dilation and Evacuation 107 (8.2) 260 (6.6) 214 (5.8) 146 (6.4) 113 (7.1)

ˠPercentages are based on the number of known values.

Previous induced abortions

Type of Procedure

Table 5. Number and Percentˠ of Legal Induced Abortions by Age Group and Selected 
Characteristics, Oklahoma Residents, 2016-2018

Age group (yrs)

Race

Education

Marital status

Previous live births
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Characteristic White Black Am. Indian Asian Other

   <20 767 (10.5) 247 (9.1) 75 (11.2) 18 (4.1) 205 (11.7)

   20-24 2,223 (30.4) 851 (31.3) 228 (34.0) 98 (22.4) 564 (32.2)

   25-29 2,049 (28.0) 884 (32.5) 184 (27.4) 123 (28.1) 496 (28.3)

   30-34 1,341 (18.3) 461 (16.9) 109 (16.2) 97 (22.1) 288 (16.4)

   ≥35 935 (12.8) 279 (10.2) 75 (11.2) 102 (23.3) 201 (11.5)

Less than HS 643 (8.8) 222 (8.2) 90 (13.4) 32 (7.3) 323 (18.5)

   HS or GED 2,971 (40.7) 1,193 (43.8) 283 (42.1) 142 (32.5) 752 (43.1)

   Some college 2,537 (34.7) 965 (35.5) 244 (36.3) 116 (26.5) 508 (29.1)

   College graduate 1,156 (15.8) 341 (12.5) 55 (8.2) 147 (33.6) 160 (9.2)

   Married 1,494 (20.4) 328 (12.0) 100 (14.9) 220 (50.1) 373 (21.3)
   Unmarried 5,821 (79.6) 2,394 (88.0) 571 (85.1) 219 (49.9) 1,381 (78.7)

0 3,174 (43.4) 869 (32.0) 220 (32.8) 184 (41.9) 618 (35.2)

1 1,719 (23.5) 731 (26.9) 177 (26.4) 80 (18.2) 400 (22.8)

2 1,481 (20.3) 606 (22.3) 147 (21.9) 112 (25.5) 373 (21.3)

3 653 (8.9) 317 (11.7) 84 (12.5) 37 (8.4) 218 (12.4)
≥4 284 (3.9) 196 (7.2) 43 (6.4) 26 (5.9) 145 (8.3)

0 5,137 (70.3) 1,734 (63.8) 463 (69.0) 318 (72.6) 1,268 (72.3)

1 1,510 (20.7) 662 (24.3) 132 (19.7) 91 (20.8) 341 (19.5)

2 450 (6.2) 211 (7.8) 57 (8.5) 21 (4.8) 103 (5.9)
≥3 213 (2.9) 113 (4.2) 19 (2.8) 8 (1.8) 41 (2.3)

Suction Aspiration 2,835 (38.9) 1,207 (44.6) 123 (18.4) 165 (37.8) 598 (34.2)

RU-486 3,699 (50.7) 1,131 (41.7) 413 (61.8) 222 (50.8) 907 (51.9)

Dilation and Currettage 341 (4.7) 191 (7.1) 65 (9.7) 15 (3.4) 106 (6.1)

Dilation and Evacuation 421 (5.8) 180 (6.6) 67 (10.0) 35 (8.0) 137 (7.8)
ˠPercentages are based on the number of known values.

Previous ITOPS

Type of Procedure

Table 6. Number and Percentˠ of Legal Induced Abortions by Race and Selected Characteristics, 
Oklahoma Residents, 2016-2018

Race

Education

Marital Status

Previous Live Births

Age (yrs)
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Characteristic ≤ 8 wks 9-10 wks 11-12 wks 13-15 wks ≥ 16 wks

   White 5,578 (57.9) 802 (55.0) 524 (53.1) 239 (52.2) 154 (47.0)

   Black 1,920 (19.9) 372 (25.5) 264 (26.8) 96 (21.0) 64 (19.5)

   American Indian 496 (5.1) 68 (4.7) 53 (5.4) 34 (7.4) 20 (6.1)

   Asian 343 (3.6) 42 (2.9) 16 (1.6) 14 (3.1) 22 (6.7)

   Other 1,304 (13.5) 175 (12.0) 129 (13.1) 75 (16.4) 68 (20.7)

   <20 918 (9.5) 166 (11.4) 130 (13.2) 61 (13.3) 38 (11.5)

   20-24 2,915 (30.2) 492 (33.7) 318 (32.3) 135 (29.5) 96 (29.1)

   25-29 2,826 (29.3) 419 (28.7) 272 (27.6) 125 (27.3) 87 (26.4)

   30-34 1,758 (18.2) 239 (16.4) 159 (16.1) 79 (17.2) 60 (18.2)

   ≥35 1,227 (12.7) 143 (9.8) 107 (10.9) 58 (12.7) 49 (14.8)

   <HS 886 (9.2) 174 (12.0) 137 (13.9) 62 (13.6) 52 (15.8)

   HS or GED 3,942 (40.9) 622 (42.7) 449 (45.7) 195 (42.7) 122 (37.1)

   Some college 3,307 (34.3) 493 (33.9) 295 (30.0) 148 (32.4) 114 (34.7)

   College graduate 1,497 (15.5) 166 (11.4) 102 (10.4) 52 (11.4) 41 (12.5)

   Married 1,986 (20.6) 237 (16.2) 146 (14.8) 69 (15.1) 72 (21.8)

   Unmarried 7,656 (79.4) 1,223 (83.8) 840 (85.2) 389 (84.9) 258 (78.2)

0 3,920 (40.7) 540 (37.1) 342 (34.7) 137 (29.9) 116 (35.2)

1 2,296 (23.8) 347 (23.8) 259 (26.3) 111 (24.2) 86 (26.1)

2 2,030 (21.1) 317 (21.8) 193 (19.6) 108 (23.6) 69 (20.9)

3 937 (9.7) 161 (11.1) 113 (11.5) 69 (15.1) 28 (8.5)

≥4 459 (4.8) 92 (6.3) 79 (8.0) 33 (7.2) 31 (9.4)

0 6,648 (69.0) 1,021 (70.1) 667 (67.6) 326 (71.2) 245 (74.2)
1 2,060 (21.4) 302 (20.7) 216 (21.9) 89 (19.4) 62 (18.8)

2 625 (6.5) 97 (6.7) 70 (7.1) 30 (6.6) 18 (5.5)

≥3 308 (3.2) 36 (2.5) 33 (3.3) 13 (2.8) 5 (1.5)

Suction Aspiration 3,179 (33.1) 935 (64.5) 687 (69.9) 117 (25.5) *

RU-486 6,078 (63.2) 277 (19.1) * * *

Dilation and Curettage 347 (3.6) 229 (15.8) 75 (7.6) 44 (9.6) 25 (7.6)

Dilation and Evacuation 14 (0.1) 9 (0.6) 217 (22.1) 297 (64.8) 297 (90.5)

ˠPercentages are based on the number of known values.

Marital Status

Previous Live Births

Previous Induced Abortions

Type of Procedure

Table 7. Number and Percentˠ of Legal Induced Abortions by Gestational Age and Selected 
Characteristics, Oklahoma Residents, 2016-2018

Gestational age (wks)

Race

Age (yrs)

Education
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Figure 1. Abortion ratio* by age group for women who obtained a legal 
abortion: Oklahoma Residents, 2016-2018

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 24 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 619 



17 
 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH        

 
 

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 25 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 620 



18 
 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH        

 

 

 

 

 

 

  

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 26 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 621 



19 
 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH        

 

2010 Statistical Abortion Reporting Act Requirements Section 

This section of the Annual Abortion Report outlines legal induced abortion data collected in accordance 

with the 2010 Statistical Abortion Reporting Act (the Act) (HB 3284, c. 276, 1. Eff. November, 1 2010).  

According to the Act, beginning in June 1, 2013, the Oklahoma State Department of Health (OSDH) is 

required to publish on its website an Annual Abortion Report that includes both new annual data and 

statistics for all previous calendar years for which abortion-reporting requirements have been in effect.  

The tables below outline data from all abortions performed in Oklahoma in 2016 (including Oklahoma 

residents and non-Oklahoma residents).   

The Act also requires the OSDH to submit an Annual Judicial Bypass of Abortion Parental Consent 

Summary Report11.  In 2018, fewer than 5 abortions were performed in Oklahoma with judicial 

authorization or waiver (Requirements 27 thru 30) as described on page 34.  

To address concerns regarding confidentiality of women obtaining abortions and the stability of 

percentages, ratios, and rates, any computed statistics were suppressed when the numerator used in the 

calculation was less than 5.  These instances are marked with a double asterisk (**).  

Requirement 1: The number of induced abortions performed in the previous calendar year broken 

down by month and county* in which the abortion was performed.  

Table 8. The number of induced abortions performed in 2018, by month 

Month Number of Abortions Percent 

January 465 9.3 
February 392 7.8 
March 523 10.4 
April 407 8.1 
May 326 6.5 
June 440 8.8 
July 434 8.66 
August 441 8.8 
September 357 7.1 
October 472 9.4 
November 458 9.1 
December 299 6.0 
Total 5,014 100.0 

*There were a total 5014 abortions in the state of Oklahoma in 2018. However, we cannot report abortions 

by county of occurrence, as this may lead to physician identification.  

 

  

                                                             
11 Title 63 O.S. Section 1-738l 
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Requirement 2: The number of abortions classified by: a) the state or foreign country of residence 

of the mother;  b) the age, marital status, and race of the mother, and c) the number of years of 

education of the mother.  

Table 9. Selected Demographics of Mother 
State of Residence Number of Abortions Percent 
Alabama (AL) **  
Arkansas (AR) 134 2.70 
Arizona (AZ) **  
California (CA) **  
Colorado (CO) **  
Florida (FL) **  
Kansas (KS) 22 0.44 
Louisiana (LA) **  
Missouri (MO) 64 1.29 
Mississippi (MS) **  
New Jersey (NJ) **  
New York (NY) **  
Oklahoma (OK) 4,589 92.54 
Oregon (OR) 16 0.32 
Pennsylvania (PA) **  
Tennessee (TN) **  
Texas (TX) 118 2.38 
Total 4,959 100.0 
Age of Mother (yrs) Number of Abortions Percent 
<20 495 9.89 
20-24  1,514 30.24 
25-29 1,483 29.62 
30-34  907 18.11 
>35 608 12.14 
Total 5,007 100.0 
Marital Status (5 groups) Number of Abortions Percent 
Divorced 275 5.49 
Married 824 16.45 
Never Married 3,784 75.56 
Separated 112 2.24 
Widowed 13 0.26 
Total 5,008 100.0 
Race of Mother Number of Abortions Percent 
American Indian or Alaskan Native 266 5.31 
Asian/Pacific Islander 180 3.60 
Black 1,047 20.92 
Other 716 14.31 
White 2,796 55.86 
Total 5,005 100.0 
Level of Education Number of Abortions Percent 
8th grade or less 60 1.20 
Some high school 411 8.22 
High school graduate or GED completed 2,316 46.35 
Some college credit 1,589 31.80 
Bachelor’s degree (e.g. BA, AB, BS) 519 10.39 
Post grad work 102 2.04 
Total 4,997 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 3: The number of abortions classified by: a) the number of previous pregnancies of 
the mother;  b) previous live births to the mother, and c) previous miscarriages, and d.) previous 
induced abortions. 
 
Table 10. Number of abortions by previous pregnancies, previous live births, previous miscarriages, and 
previous induced abortions  

Previous Pregnancies Number of 
Abortions Percent 

0 1,563 31.20 
1 1,008 20.12 
2 900 17.97 
3 670 13.38 
4 404 8.07 
5 to 9 464 9.26 
Total 5,009 100.0 
Previous Live Births     
0 2,003 40.01 
1 1,191 23.79 
2 1,020 20.38 
3 501 10.01 
4 or more 291 5.81 
Total 5,006 100.0 
Previous Miscarriages     
0 4,179 83.55 
1 613 12.26 
2 142 2.84 
3 or more 68 1.36 
Total 5,002 100.0 
Previous Abortions     
0 3,567 71.25 
1 1,026 20.50 
2 288 5.75 
3 or more  125 2.50 
Total 5,006 100.0 

 

Requirement 4: The number of abortions by week of gestational age. 

Table 11. Gestational Age (weeks) 
Gestational age (wks)  Number of Abortions Percent 
Less than 8 wks 3,687 74.04 
9-10 wks 562 11.29 
11-12 wks 351 7.05 
13-15 wks 201 4.04 
16-20 wks 160 3.21 
21 wks 19 0.38 
Total 4,980 100.0 
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Requirement 5: The number of abortions performed by each reported method. 

Table 12. Abortion Method 
Method   Number of Abortions  Percent 
Dilation and Curettage 242 4.86 
Dilation and Evacuation 342 6.87 
RU 486 2,637 52.99 
Suction Aspiration 1,754 35.25 
Other ** ** 
Total ** 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 

Requirement 6: The number of abortions resulting in an infant born alive; of these, the number of 

cases in which life sustaining measures were taken; and a statistical summary of the length of 

survival of such infants.   

Table 13. Life Sustaining Measures 

Life Sustaining Measures Number of Abortions 
Infants Born Alive 0 

Cases Life Sustaining Measures Taken 0 

      Length of Survival of Infants 0 
 

Requirement 7: The number of cases in which anesthesia was administered to the mother and the 

number of each type of anesthesia. 

Table 14. Anesthesia Usage – Mother 
Anesthesia Use Number of Abortions Percent 
     Yes 2,020 41.10 
          Sodium Brevital  1,031 93.19 

     No 2,895 58.90 
     Total 4,915 100.0 

 

Requirement 8: The number of cases in which anesthesia was administered to the unborn child, 

and the number of each type of anesthesia and of each method of administration. 

Table 15. Anesthesia Usage – Fetus  
Anesthesia Use Number of Abortions Percent 
     Yes 14 0.30 
     No 4,600 99.70 
     Total 4,614 100.0 

*Based on the gestational age, it is unlikely that Anesthesia was administered to these fetuses 
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Requirement 9: The number of each reported method of fetal disposal. 

Table 16. Fetal Disposal Method 
Fetal Disposal Method Number of Abortions Percent 
Home 1,074 21.44 
Incineration 1,040 20.76 
Medical waste 2,169 43.30 
Other* 726 14.49 
Total 5,009 100.0 

*All other listed methods combined for reporting 
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Requirement 10: The reasons reported for the abortions, and the number of times each reason 
was cited. 

Table 17. Reasons Reported for Abortions 
Reason Frequency 
Having a baby would dramatically change the life of the mother: 100 
Having a baby would interfere with the education of the mother: 69 
Having a baby would interfere with the job/employment/career of the mother: 92 
Mother has other children or dependents:             137 
Mother cannot afford the child: 141 
Mother is unmarried: 75 
Mother is a student or planning to be a student: 71 
Mother cannot afford child care: 52 
Mother cannot afford the basic needs of life: 25 
Mother is unemployed: 23 
Mother cannot leave job to care for a baby: 33 
Mother would have to find a new place to live: 27 
Mother does not have enough support from a husband or partner: 20 
Husband or partner is unemployed: 7 
Mother is currently or temporarily on welfare or public assistance: 10 
Mother does not want to be a single mother: 36 
Mother is having relationship problems: 11 
Mother is not certain of relationship with the father of the child: 23 
Partner and mother are unable to or do not want to get married: 12 
Mother is not currently in a relationship: 24 
The relationship or marriage of the mother may soon break up: 9 
Husband or partner is abusive to the mother or her children: ** 

Mother has completed her childbearing: 29 

Mother is not ready for a, or another, child: 190 
Mother does not want people to know that she had sex or became pregnant: 16 
Mother does not feel mature enough to raise a, or another, child: 43 
Husband or partner wants mother to have an abortion: ** 
There may be possible problem affecting the health of the fetus: 7 
Physical health of the mother is at risk:            12 
Parents want mother to have an abortion: 0 
Emotional health of the mother is at risk: 5 
Mother suffered from a medical emergency as defined in Section 1-738.1A of Title 
63 of the Oklahoma Statutes: 

0 

Mother suffered from a medical emergency as defined in Section 1-745.2 of Title 
63 of the Oklahoma Statutes: 

0 

Mother wanted a child of a different sex: 0 
Abortion is necessary to avert the death of the mother: ** 
Pregnancy was a result of forcible rape: 5 
Pregnancy was a result of incest: 0 
Other 557 
     Other specified   
Patient was asked why she is seeking an abortion, but she declined to give a 
reason: 2,508 

* There are more than 5,014 answers, because the individual could provide multiple answers. 
**Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 11: The number of abortions paid for by: a) Private Insurance; b) Public health plan; 
c) Medicaid; d) Private pay; or e) other.  

Table 18. Abortion Payment Method 

Payment Method Number of Abortions Percent 
Private payment 4,939 ** 
Private Insurance ** ** 
Medicaid 5 ** 
Other 59 ** 
Total ** 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 

Requirement 12: The number of abortions in which medical health insurance coverage was under: 

a) a fee-for-service insurance company; b) a managed care company, or c) other 

Table 19. Type of Medical Health Insurance 

Payment Method Number of Abortions Percent 
Fee-for-Service ** 

 

Managed Care **  
Other 0         

**Cell is suppressed to maintain confidentiality of surrounding entries 

Requirement 13: A statistical summary of the fees collected 

Table 20. Summary of Fees 

Summary of Fees Number of Abortions Percent 
$0-500 ** ** 
$501-600 2,825 ** 
$601-700 1,699 ** 
$701-800 174 ** 
$800+ 311 ** 
Total  ** 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 

Requirement 14: Specialty area of medicine of the physician 

Table 21. Physician Specialty Area 

Physician specialty area Number of Abortions Percent 
Obstetrics-Gynecology 3,661 73.32 
General Practice 1,332 26.68 
Total 4993 100 
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Requirement 15: The number of abortions in which ultrasound equipment was used before, 

during, or after the abortion, and the number of times vaginal ultrasound, abdominal ultrasound, 

or both were used in each of the three circumstances. 

Table 22. Ultrasound Equipment Usage 
Ultrasound Equipment Usage Number of Abortions Percent 
     Before Abortion: 4,994 99.54 
     During Abortion:  499 9.95 
     After Abortion:  498 9.93 
Type of Ultrasound used before 
abortion:     
     Abdominal  1,452 29.07 
     Vaginal 3,514 70.36 
     Both Vaginal/Abdominal 28 0.56 
     Total 4,994 100.0 
Type of Ultrasound used during 
abortion:     
     Vaginal 340 ** 
     Abdominal ** ** 
     Both Vaginal/Abdominal ** ** 
     Total 499 100.0 
Type of Ultrasound used after abortion:     

     Vaginal 
 

357 ** 
     Abdominal ** ** 
     Both Vaginal/Abdominal ** ** 
     Total 498 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 

Requirement 16: The number of abortions before which an ultrasound was performed by: a) the 

physician performing the abortion, b) a physician other than the physician performing the 

abortion, or c) other. 

Table 23. Ultrasound Performed by 

The number of abortions before 
which an ultrasound was performed 
by: Number of Abortions Percent 
The physician performing the abortion 2,914 58.50 
A physician other than the physician 
performing the abortion 10 0.20 
Other 2,057 41.30 
Total 4,981 100.0 
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Requirement 17: The number of abortions resulting in reported complications, and of those, how 

many were reported by the physician who performed the abortion, and how many were reported 

by another physician, the types of reported complications, and the number of each type based on 

data which shall be compiled and transmitted to the State Department of Health by the State 

Board of Medical Licensure and Supervision and the State Board of Osteopathic Examiners. 

Table 24. Complications Reported by 

The number of abortions resulting in complications: 
Frequency Percent 

Reported by physician who performed abortion 18 85.71 
Another physician **  
Types of Complications*     
   Failed termination of pregnancy (continued viable 
pregnancy  14 66.67 

   Heavy bleeding/hemorrhage with estimated blood loss of 
greater than or equal to 500cc ** ** 
Other 4 19.05 

*More than one complication can be reported for the same event 

**Cell is suppressed to maintain confidentiality of surrounding entries 
 

Requirement 18: The number of abortions resulting in the reported death of the mother.  

There were no reported deaths of mother for abortions for the 2018 reporting period.    
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Requirement 19: The number of females to whom the physician provided the information in 

subparagraph a of paragraph 1 of subsection B of Section 1-738.2 of Title 63 of the Oklahoma 

Statutes; of that number, the number provided by telephone and the number provided in person; 

and of each of those numbers, the number provided in the capacity of a referring physician and 

the number provided in the capacity of a physician who is to perform the abortion. 

 

Table 25. Informed Consent: Paragraph 1, Subsection B 
Was the information required by paragraph 1 
of subsection B of Section 1-738.2 of Title 63 
of the Oklahoma Statutes provided to the 
mother? 

Number of 
Abortions Percent 

     Yes 4,983 99.82 
     No 9 0.18 
     Total 4,992 100 
If yes, was it provided:     
     In person: 612 12.22 
     By telephone:          4,395 87.78 
For telephone*, was it provided by:     
     A referring physician:  ** ** 
     The physician performing the abortion:  ** ** 
     An agent of a referring physician: 11 0.25 
     An agent of the physician performing the 
abortion:  4,381 99.57 
For in person*, was it provided by:      
     A referring physician:  ** ** 
     The physician performing the abortion:  ** ** 
     An agent of a referring physician: ** ** 
     An agent of the physician performing the 
abortion:  609 99.51 

* Information may have been provided by more than one person 
** Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 20: The number of females to whom physicians or agents of physicians provided the 

information in paragraph 2 of subsection B of Section 1-738.2 of Title 63 of the Oklahoma 

Statutes; of that number, the number provided by telephone and the number provided in person; 

of each of those numbers, the number provided in the capacity of a referring physician and the 

number provided in the capacity of a physician who is to perform the abortion; and of each of 

those numbers, the number provided by the physician and the number provided by an agent of 

the physician. 

Table 26. Informed Consent: Paragraph 2, Subsection B 
Was the information required by paragraph 2 of 
subsection B of Section 1-738.2 of Title 63 of the 
Oklahoma Statutes provided to the mother?  

 Number 
of 
Abortions Percent 

     Yes 4,987 99.80 
     No 10 0.20 
     Total 4,997 100 
If yes, was it provided:     
     In person: 606 12.13 
     By telephone: 4,391 87.87 
For telephone*, was it provided by:     
     A referring physician:  ** ** 
     The physician performing the abortion:  ** ** 
     An agent of a referring physician: ** ** 
     An agent of the physician performing the 
abortion:  4,381 99.79 
For in person*, was it provided by:      
     A referring physician:  ** ** 
     The physician performing the abortion:  ** ** 
     An agent of a referring physician: 0 0 
     An agent of the physician performing the 
abortion:  602 99.50 

* Information may have been provided by more than one person 
** Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 21: The number of females who availed themselves of the opportunity to have a copy 

of the printed information described in Section 1-738.3 of Title 63 of the Oklahoma Statutes mailed 

to them; and of that number, the number who, based on the submitted reports, did and did not 

obtain an abortion. 

Table 27: Printed Materials Mailed   
Did the mother avail herself of the opportunity to 
have the printed materials described in Section 
1738.3 of Title 63 of the Oklahoma Statutes mailed 
to her? Frequency Percent 
     Yes 1,628 32.59 
     No 3,367 67.41 
     Total  4,995 100 
If yes, the number of women who did or did not 
have an abortion:     
     Did have an abortion:  1,628 100.0 
     Did not have an abortion:  0  
     Total  1,628 100.0 

 

Requirement 22: The number of abortions performed by the physician in which information 

otherwise required to be provided at least twenty-four (24) hours before the abortion was not so 

provided because an immediate abortion was necessary to avert the death of the female, and the 

number of abortions in which such information was not so provided because a delay would create 

serious risk of substantial and irreversible impairment of a major bodily function. 

Table 28: Informed Consent and Medical Emergencies   
Were the informed consent requirements of subsection B of 
Section 1-738.2 of Title 63 of the Oklahoma Statutes 
dispensed with because of a medical emergency 
necessitating an immediate abortion: 

Number of 
Abortions   Percent 

    To avert death **  
To avert substantial and irreversible impairment of a major 
bodily function arising from continued pregnancy **  

     Not Applicable **  
     Total **  

** Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 23: The number of females to whom physicians or their agents provided the 

information described in subsection A of Section 1-738.8 of Title 63 of the Oklahoma Statutes; of 

that number: a) the number provided by telephone and the number provided in person; and of 

each of those numbers, the number provided in the capacity of a referring physician and the 

number provided in the capacity of a physician who is to perform the abortion, or by the agent of 

such physician, and b) the number of females who availed themselves of the opportunity to be 

given or mailed the materials described in Section 1-738.10 of Title 63 of the Oklahoma Statutes, 

and the number who did not; and of each of those numbers, the number who, to the best of the 

information and belief of the reporting physician, went on to obtain the abortion. 

No abortions were reported that met this requirement.  
 
Requirement 24:  The number of females to whom the information described in subsection A of 

Section 1-738.8 of Title 63 of the Oklahoma Statutes would have had to be provided but for a 

medical emergency determination; of that number, the number for whom an immediate abortion 

was necessary to avert the death of the female, and the number for whom a delay would have 

created serious risk of substantial and irreversible impairment of a major bodily function. 

No abortions were reported that met this requirement.  
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Requirement 25: The number of abortions performed within the scope of employment of 

Oklahoma state employees and employees of an agency or political subdivision of the state, the 

number of abortions performed with the use of public institutions, facilities, equipment, or other 

physical assets owned, leased, or controlled by this state, its agencies, or political subdivisions, 

and for each category: a. the number of abortions reported as necessary to save the life of the 

mother, the life-endangering conditions identified, and the number of each such condition 

reported, b. the number of abortions reported from pregnancies resulting from forcible rape, the 

number of such rapes reported to law enforcement authorities, general categories of law 

enforcement authorities to whom reports were made and the number made to each category, and 

a statistical summary of the length of time between the dates of reporting to law enforcement 

authorities and the dates of the abortions, and c. the number of abortions reported from 

pregnancies resulting from incest committed against a minor, the number of perpetrators of 

incest in such cases reported to law enforcement authorities, general categories of law 

enforcement authorities to whom reports were made and the number made to each category, and 

a statistical summary of the length of time between the dates of reporting to law enforcement 

authorities and the dates of the abortions. 

Table 29. Abortion performed in the scope of a State Employee/Agency or in a Public Facility 

State Employee/Agency Number of Abortions Percent 
Yes **  
      Abortion performed to save mother's life **  
      Pregnancy as a result of forcible rape **  

Pregnancies resulting from incest committed against a 
minor Not Applicable  
Statistical Summary of  length of time between the dates 
of reporting to law enforcement and the dates of the 
abortion Not Applicable  

Public Facility/Equipment Number of Abortions Percent 
Yes **  

Abortion performed to save mother's life **  
Pregnancy as a result of forcible rape **  
Pregnancies resulting from incest committed against a 
minor Not Applicable  
Statistical Summary of  length of time between the dates 
of reporting to law enforcement and the dates of the 
abortion Not Applicable  

**Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 26: The number of females to a parent of whom the physician provided notice as 

required by Section 1-740.2 of Title 63 of the Oklahoma Statutes; of that number, the number 

provided personally as described in that section, and the number provided by mail as described in 

that section, and of each of those numbers, the number of females who, to the best of the 

information and belief of the reporting physician, went on to obtain the abortion. 

Table 30: Parental Notice or Consent 

The number of females to a parent of 
whom the physician provided notice as 
required by Section 1-740.2 of this title Frequency Percent 
Yes 127 98.45 
No **  
Total  ** 100.0 
If yes, was it provided:     
In-person 73 61.34 
By Mail 69 78.41 
If the notice was provided in-person, did 
the female go on to have an abortion?     
Did have an abortion 73 100.0 
Did not have an abortion  0 0.0 
Total  73 100.0 
If the notice was provided by mail, did 
the female go on to have an abortion?     

Did have an abortion 69 100.0 
Did not have an abortion 0 0.0 
Total  69 100.0 

**Cell is suppressed to maintain confidentiality of surrounding entries 

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 41 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 636 



34 
 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH        

 

Requirement 27: The number of females upon whom the physician performed an abortion without 

the notice to or consent of the parent of the minor required by Section 1-740.2 of Title 63 of the 

Oklahoma Statutes; of that number, the number who were emancipated minors and the number 

who suffered from a medical emergency, and of the latter, the number of cases in which a parent 

was notified subsequently and the number of cases in which a judicial waiver was obtained. In the 

case of medical emergencies in which a parent was informed subsequently, a statistical summary 

of the period of time elapsed before notification. 

Fewer than 5 abortions were performed meeting this requirement. 
 
Requirements 28, 29 & 30:  The number of abortions performed after receiving judicial 

authorization to do so without parental notice and consent (28); The number of abortions 

performed on minors after judicial authorizations were granted because of a finding that the minor 

girl was mature and capable of giving informed consent (29); and; The number of abortions 

performed on minors after judicial authorizations were granted because of a finding that the 

performance of the abortion without parental notification and consent was in the best interest of 

the minor (30). 

Fewer than 5 abortions were performed meeting this requirement. 
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Requirement 31-34: The number of abortions performed after which the remains of the fetus after 

the abortion were examined to ensure that all such remains were evacuated from the mother's 

body (31); The number of male children aborted and female children aborted, as determined from 

the examination of fetal remains after abortion (32); The number of male children aborted and 

female children aborted, as determined by any method other than those reported in paragraph 32 

of this subsection (33); The number of instances in which the mother was informed prior to the 

abortion that the child to be aborted was a female (34). 

Table 31. Fetal Examination 
Fetal Examination Number of Abortions Percent 

The number of abortions performed after 
which the remains of the fetus after the 
abortion were examined to ensure that all 
such remains were evacuated from the 
mother's body:     
Yes 1,257 30.88 
No 2,814 69.12 
Total  4,071 100.0 
The number of male children aborted and 
female children aborted, as determined 
from the examination of fetal remains after 
abortion     
Male **  
Female **  
Total  100.0 
The number of male children aborted and 
female children aborted, as determined by 
any method other than those reported in 
paragraph 32 of this subsection     
Male **  
Female **  
Total  100.0 
The number of instances in which the 
mother was informed prior to the abortion 
that the child to be aborted was a female:     
Instances **  

**Cell is suppressed to maintain confidentiality of surrounding entries 
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Requirement 35 & 36: The number of abortions performed without surgery but rather as the result 

of the administration of chemicals (35); The number of abortions performed as reported in 

paragraph 35 of this subsection, in which the physician was present in the same room as the 

woman to whom the chemicals were administered at the time any such chemicals were first 

administered (36). 

Table 32. Chemical Administration 
Chemical Administration* Number of Abortions 
The number of abortions performed 
without surgery but rather as the result of 
the administration of chemicals (Total) 2,637 
The number of abortions performed as 
reported in paragraph 35 of this 
subsection, in which the physician was 
present in the same room as the woman 
to whom the chemicals were administered 
at the time any such chemicals were first 
administered: 1,728 

 
Requirement 37: The number of abortions performed for each hospital at which the abortionist 
had hospital privileges at the time of the abortion.   
 
Table 33. Hospital Privileges 

Hospital Privileges Number of Abortions Percent 
The number of abortions performed for 
each hospital at which the abortionist had 
hospital privileges at the time of the 
abortion:     
    Yes **  
    No **  
    Total  4,947 100.0 

 

  

Case 5:20-cv-00277-G   Document 84-2   Filed 04/10/20   Page 44 of 62
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 639 



37 
 

ABORTION SURVEILLANCE IN OKLAHOMA, 2002-2018 · OKLAHOMA STATE DEPARTMENT OF HEALTH        

 

Requirements 38-43: The number of abortions performed at which ultrasound equipment was 

used before the abortion (38); The number of abortions reported in paragraph 38 of this 

subsection, during which the mother was under the effect of anesthesia at the time of the 

ultrasound (39); The number of abortions performed at which ultrasound equipment was used 

during the abortion (40); The number of abortions reported in paragraph 40 of this subsection, 

during which the mother was under the effect of anesthesia at the time of the ultrasound (41); The 

number of abortions performed at which ultrasound equipment was used after the abortion (42); 

The number of abortions reported in paragraph 42 of this subsection, during which the mother 

was under the effect of anesthesia at the time of the ultrasound (43). 

Table 34. Ultrasound Equipment Usage   
Ultrasound Equipment Usage Number of 

Abortions Percent 
Ultrasound Equipment Used Before Abortion 
(Total): 4,994  100.0 
Ultrasound Equipment Used During Abortion 
(Total): 499  
Ultrasound Equipment Used After Abortion 
(Total): 498  
Mother under anesthesia at the time of the 
ultrasound:     
   Yes 20 0.4 
   No 4,966 99.5 
   Not Applicable 5 0.1 

 

Requirement 44: The mean gestational age of the fetus at the time of the abortion, as determined 

by ultrasounds reported. 

Table 35. Mean Gestational Age of Fetus, as determined by the ultrasound 
 

N Mean (wks) 
Standard 
Deviation  

4,980 7.26 4.08 
 

Requirement 45: The number of abortions for which no determination of probable postfertilization 

age was made as required by Section 1-745.5 of this title. 

Table 36: Probable Postfertilization Age    
Probable Postfertilization Age Number of Abortions Percent 
The number of abortions for which a probable 
postfertilization age determination was made: 2,278 62.07 
The number of abortions for which probable 
postfertilization age was not made:  5 0.14 
Not Applicable  1,387 37.79 
Total 3,670 100.0 
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Requirement 46: The number of abortions in which the pregnant woman was told that it may be 

possible to make the embryonic or fetal heartbeat of the unborn child audible for the pregnant 

woman to hear; the number of abortions in which the pregnant woman was asked if she would like 

to hear the heartbeat; and the number of abortions in which the embryonic or fetal heartbeat of 

the unborn child was made audible for the pregnant woman to hear, using a Doppler fetal heart 

rate monitor. 

Table 37: Fetal Heartbeat 
Fetal Heartbeat Number of Abortions Percent 
The number of abortions in which the pregnant 
woman was told that it may be possible to make 
the embryonic or fetal heartbeat of the unborn 
child audible      
   Yes 353 8.2 
   No 3,450 80.14 
   Not Applicable 502 11.66 
The number of abortions in which the pregnant 
woman was asked if she would like to hear the 
heartbeat     
   Yes 3,746 87.04 
   No 4 0.09 
   Not Applicable  554 12.87 
The number of abortions in which the embryonic 
or fetal heartbeat of the unborn child was made 
audible for the pregnant woman to hear     
   Yes 3,595 83.31 
   No 23 0.53 
   Not Applicable  697 16.15 
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Transcript

Updated at 5:22 a.m. ET Friday

The doors at the Trust Women clinic in Oklahoma City were locked on Tuesday, when 

the young woman arrived for her appointment. Over the phone, a clinic worker told 

her the news – the facility had to shut down because of an order from Gov. Kevin Stitt 

banning most abortions.

"And immediately I just, like, broke down," she said. "I just lost my job because of the 

coronavirus. I already have a 10-month-old daughter. I don't know what I'm gonna 

do, you know?"

"M" asked us not use her full name because she's concerned about how her family 

would react to her seeking an abortion. She's 30, with two kids. She said she lost her 

job in the retail industry a couple of weeks ago after business suddenly vanished.
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"M" said she was able to get an appointment for the next day at a clinic in Wichita, 

Kan. She doesn't have a reliable car, so a friend drove her there – a two-and-a-half-

hour trip each way.

"There were so many people there from so many different states, and I only think 

about how many couldn't make it," she said.

Republican officials in several states are trying to ban abortion during the 

coronavirus crisis. They say the procedure should be suspended during the pandemic, 

except for emergencies, to help preserve medical supplies like surgical masks and 

hospital gowns.

Federal courts have blocked such orders in Ohio and Alabama. Officials in Iowa 

agreed to allow doctors to determine when an abortion is needed. A federal court 

briefly blocked a ban in Texas, before that decision was overturned on appeal. 

Litigation is ongoing.

Reproductive rights groups say hundreds of patients have been turned away in Texas, 

and in Oklahoma.

Becca Walker, a counselor at Southwestern Women's Surgery Center in Dallas, said 

many patients "panic" when they hear the news that their procedures are being 

cancelled. She said some patients are particularly afraid of being pregnant during a 

pandemic.

"Sometimes you're just guiding them through breathing on the phone because it's 

such a moment of panic and crisis for them," Walker said. "And then you just have to 

give them the referral, and the next referral is not good news."

Walker has been referring patients to clinics in New Mexico or Kansas, if they can 

make the trip.
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Abortion rights opponents argue the bans are necessary and appropriate during a 

pandemic.

"We are setting aside all kinds of what would otherwise be considered essential 

healthcare – I would say more essential healthcare than abortion, certainly – cancer 

screenings," said Dr. Christina Francis, an OB/GYN in Indiana and board chair at the 

American Association of Pro-Life Obstetricians & Gynecologists.

"Abortion is not essential healthcare; it doesn't treat a disease process," Francis said. 

"It's a social solution, and there are other solutions that we can provide to women 

who find themselves in very scary and uncertain circumstances right now."

Many doctors say denying an abortion can put patients at risk. The American Medical 

Association released a statement accusing some elected officials of "exploiting this 

moment," and saying the decision should be left to patients and doctors.

A physician with the Dallas clinic told NPR that some patients who've been turned 

away there have threatened to harm themselves.

Dr. Bhavik Kumar, who provides abortion services at a Planned Parenthood clinic in 

Houston, said in the midst of a pandemic, many patients seeking abortions feel 

desperate enough to consider dangerous home remedies.

"The scary part is a lot of my patients are asking us what they can do themselves, how 

they can use things at home, different herbs or vitamins or objects to help them not 

be pregnant," Kumar said. "They are scared."

Legal challenges are ongoing in several states where officials have tried to prohibit 

abortion during the coronavirus pandemic. A hearing on Oklahoma's ban is 

scheduled for Friday afternoon in federal court in Oklahoma City, and the issue could 

make its way to the U.S. Supreme Court.
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Oklahoma Essential Industries List 
Revised 4/2/2020 

Pursuant to Oklahoma Executive Order 2020-07 (Seventh Amendment), the following industries are deemed 
essential. 

Items marked with * must publicly post and adhere to social distancing guidelines in order to remain open and, 
where practicable, implement social distancing through increasing physical space between employees and 
customers, providing delivery options, curbside delivery, encourage sick employees to remain home and/or 
other recommendations from the Centers of Disease Control. 

Sectors NAICS Description 
Chemical 324 Petroleum and Coal Products Manufacturing 
  325 Chemical Manufacturing 
Commercial & Professional 
Services 

541 Professional, Scientific, and Technical Services 

  561 Administrative and Support Services 
 561720 Maid and housekeeping services; cleaning services for residential and offices, 

restaurants, restrooms and other commercial spaces 
  562 Waste Management and Remediation Services 
  8122 Death Care Services  
  8123 Dry cleaning and Laundry Services  
  811 Repair and Maintenance 
 812910 Animal Care Facilities (including food, shelters and boarding, veterinarians, 

grooming and routine care and other necessities for the life of animals).* 
Subject to the following restrictions: only pet grooming services operating in 
pet stores, veterinarians’ offices or shelters are a covered by the Executive 
Order. All other grooming (including mobile grooming) are not covered and 
prohibited by the Executive Order. 

Communications 515 Broadcasting (except Internet) 
  511 Publishing Industries 
  517 Telecommunications 
Construction and 
Infrastructure 

23 Construction, Contractors and Heavy and Civil Engineering Construction  

Defense Industrial Base 32592 Explosives Manufacturing 
  928 National Security and International Affairs  
Emergency & Protective 
Services 

6219 Other Ambulatory Health Care Services 

  561210 Facility Support Services (private prisons) 
  5616 Investigation and Security Services 
  922 Justice, Public Order, and Safety Activities  
Energy 21 Mining, Oil and Gas Extraction 
  486 Pipeline Transportation 
  3353 Electrical Equipment Manufacturing 
  3359 Other Electrical Equipment and Component Manufacturing 
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Oklahoma Department of Commerce  2 

Sectors NAICS Description 
  333 Machinery Manufacturing 
Financial  52 Finance and Insurance 
  53 Real Estate & Leasing Services 
  55 Management of Companies  
  813910 Business Associations 
Food, Forestry and 
Agriculture 

11 Agriculture, Forestry, Fishing and Hunting 

  311 Food Manufacturing 
  312 Beverage and Tobacco Product Manufacturing 
  313-321 Manufacturing of fiber and forestry products 
  54194 Veterinary Services  
Government Facilities 921 Executive, Legislative, and Other General Government Support  
  922 Justice, Public Order, and Safety Activities  
  923 Administration of Human Resource Programs 
  924 Administration of Environmental Quality Programs 
  925 Administration of Housing Programs, Urban Planning, and Community 

Development 
  926 Administration of Economic Programs  
Healthcare and Social 
Assistance 

62 Health Care and Social Assistance 
Subject to the following restrictions: elective surgeries, minor medical 
procedures, and non-emergency dental procedures must be postponed until 
at least April 30, 2020 by the Executive Order. 

  813 Religious, Grantmaking, Civic, Professional, and Similar Organizations* 
Subject to the following restrictions: social services are permitted, but 
gatherings of more than 10 people are prohibited by the Executive Order. 

  446 Pharmacies and Drug Stores and health stores* 
Information Technology 518 Data Processing, Hosting, and Related Services 
  5112 Software Publishers 
  611699 All Other Miscellaneous Schools and Instruction 
  5415 Computer Systems Design and Related Services 
Manufacturing 322 Paper Manufacturing 
  323 Printing and Related Support Activities 
  326 Plastics and Rubber Products Manufacturing 
  327 Mineral Product Manufacturing 
  33 Primary Metal Manufacturing including Equipment 
Restaurants, Retail and 
Hospitality  

441 Motor Vehicle and Parts Dealers* 

 442 Furniture and Home Furnishings Stores* 
 443 Electronics and Appliance Stores* 
 444 Building Material and Garden Equipment* 
 445 Food and Beverage Stores (grocery stores)* 
 447 Gasoline Stations* 
 448 Clothing and Clothing Accessories Stores* 
 451 Sporting Goods, Hobby, and Book Stores* 
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Sectors NAICS Description 
 452 General Merchandise Stores (supercenters)* 
 453 Miscellaneous Store Retailers (florists, office supplies, etc.)* 
 454 Non-store Retailers (online retailers)* 
 517 Telecommunications Resellers* 
 71391 Golf Courses* 
 721 Traveler Accommodations (Hotels)* 
 722 Restaurants* 

Subject to the following restrictions: Restaurants & bars shall only provide 
takeout, curbside and/or delivery services. 

Transportation & 
Distribution 

42 Wholesale Trade* 
Subject to the following restrictions: auctions of consumer durables or 
durable goods such as furniture, furnishings, autos, boats, vehicles or 
appliances are prohibited by the Executive Order. 

  48 Transportation and Warehousing 
  49 Postal services and Distribution Centers 
Utilities 22 Utilities 

 

If you have questions about if your business is in one of these industries or should be considered essential, 
please visit http://okcommerce.gov/covid19/.   
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER 
LLC, d/b/a TRUST WOMEN OKLAHOMA 
CITY, on behalf of itself, its physicians and 
staff, and its patients; LARRY A. BURNS, 
D.O., on behalf of himself, his staff, and his 
patients; and COMPREHENSIVE HEALTH OF 
PLANNED PARENTHOOD GREAT PLAINS, 
INC., on behalf of itself, its physicians and 
staff, and its patients,  

 
Plaintiffs, 

 
v. 

 
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma; MICHAEL HUNTER 
in his official capacity as Attorney General 
of Oklahoma; DAVID PRATER in his official 
capacity as District Attorney for Oklahoma 
County; GREG MASHBURN in his official 
capacity as District Attorney for Cleveland 
County; GARY COX in his official capacity 
as Oklahoma Commissioner of Health; and 
MARK GOWER in his official capacity as 
Director of the Oklahoma Department of 
Emergency Management, 

 
Defendants. 
 

CIVIL ACTION 
 

Case No. 5:20-cv-00277-G 
 

SUPPLEMENTAL DECLARATION 

OF BRANDON J. HILL, Ph.D. 

 
 

 

 
I, Brandon J. Hill, Ph.D., pursuant to 28 U.S.C. § 1746, declare under penalty of perjury 

that the following is true and correct: 

1. I am the President and CEO of Comprehensive Health of Planned Parenthood 

Great Plains, Inc. (“CHPPGP”), which operates health centers in Kansas and Oklahoma.  
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My background is more fully described in my prior declaration filed in this case on March 

31, 2020 (Dkt.16-7), and I incorporate that prior declaration here by reference. 

2. I submit this declaration in support of Plaintiffs’ motion for a preliminary 

injunction.   

3. The facts I state here are based on my experience, my review of CHPPGP’s 

business records, and information and personal knowledge obtained in the course of my 

duties as CEO of CHPPGP. If called and sworn as a witness, I could and would testify 

competently thereto. 

4. In addition to downplaying the real harms the Executive Order (or “Order”) 

imposes on abortion patients, I understand that Defendants have made statements that our 

abortion practice is unsafe and distort the record on the amount of personal protective 

equipment (“PPE”) involved in providing abortion services. I address each of these issues 

below.   

5. As I stated in my prior declaration, on the morning that the Governor issued 

the March 27 press release, CHPPGP was set to begin scheduling patients for abortion 

services in Oklahoma City for the weeks of March 30 and April 6, with the full expectation 

that we would be providing medication abortions to patients on April 1, and all methods of 

abortion on April 3. Because the Governor’s press release expanded EO 2020-07 (which 

at the time was set to expire on April 7) to apply to all abortions, CHPPGP was forced to 

close its abortion schedule.    

6. On April 1, the Governor extended the Executive Order an additional four 

weeks, until April 30.   
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7. Prior to the Court issuing the limited TRO, and during the ten days the 

Executive Order was fully in effect as to abortion services, CHPPGP received numerous 

calls from patients seeking to schedule their abortion. We were forced to tell patients they 

could not currently have an abortion in the state of Oklahoma. I know a number of these 

patients chose to travel out of state to seek timely abortion care.   

8. While we were waiting for the Court to rule on Plaintiffs’ motion for 

preliminary relief, my staff and I deliberated whether we should cancel all of our already 

scheduled appointments for the month of April. We decided that we would hold off on 

calling patients to cancel their appointments until we got closer to the date that we had 

abortions scheduled for next, which was April 8. We have been through this painful 

exercise in other states when abortion restrictions were passed that forced us to cancel 

services. I know that it is devastating for patients to hear that the State will not allow them 

to have a health care service they so desperately need.   

9. When the Court issued the TRO, we were relieved to hear that we would be 

able to continue providing at least some abortion services to our patients. We have already 

been able to provide safe medication abortion to nearly twenty (20) patients under the TRO. 

Our patients were incredibly relieved to be able to have their abortions, as many of them 

had seen on the news that the Governor was stopping abortions in the state. 

10. Currently, we have over 145 patients on the schedule through the rest of 

April, almost all of whom have reported to us a last menstrual period (“LMP”) date that 

would make them eligible for a medication abortion (unless there are contraindications).  

Over two-thirds of these patients will be 8-10 weeks LMP by the time they come in for 
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their appointment. That means that if they were forced to wait until after the current 

Executive Order expires on April 30, they would no longer be eligible for a medication 

abortion and would instead need a procedural abortion. And if they were delayed even 

further, they would be pushed from an aspiration procedure to a dilation & evacuation 

(“D&E”) procedure.   

11. These unprecedented delays impose serious harms on our patients. I 

understand that other declarants are providing testimony regarding the physical risks 

associated with forcing patients to remain pregnant and delay an abortion. I will focus on 

the real-world harms on patients that will ensue if the State is allowed to ban abortion 

services in a way that pushes patients to have more complex health care services.   

12. For example, abortions later in pregnancy are more expensive because of the 

need for additional interventions for a more complex, but still safe, procedure—such as 

additional medications, cervical treatment for dilation, and sedation. Depending on what 

type of procedure a patient is pushed into having, if they are forced to wait until after the 

Order is lifted, a patient could end up incurring significant additional costs ranging from 

an extra $300 to $800 to have their abortion. Unlike most other health services, abortions 

are rarely covered by public or private health insurance, so these additional expenses are 

covered out of pocket by our patients, some of whom already struggle to make ends meet.   

13. In addition, at later gestational ages in pregnancy, including those that require 

a D&E procedure, patients must spend more time in the health center. This is because more 

time is required for pre-procedure preparation, sedation, and recovery time. Not only is it 

counterproductive during these times to force patients to spend more time in a health center 
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than necessary, but many of our patients also already have children at home or have the 

type of jobs that are considered essential, and therefore struggle to find time off to attend 

their health care appointment. 

14. It is also important to note that forcing patients who seek an early procedural 

abortion to delay their procedure until the Order is lifted does not actually advance the 

State’s asserted goals, in particular the goal of preserving PPE. As I mention above, some 

patients will be forced into more complex procedures, and these procedures actually require 

more PPE. Moreover, some patients will come into the health center seeking a medication 

abortion, but after having an ultrasound and bloodwork, will learn they are not eligible for 

a medication abortion. It does not make any sense to turn these patients away once they are 

in the health center and make them come back in several weeks. Again, this is 

counterproductive because it requires patients to have more interaction with our health care 

system than necessary and utilizes more PPE.  

15. I am also concerned that the Governor will again extend the current 

Executive Order given that national medical professionals expect the pandemic to last for 

months to come, if not longer. But even if we were only talking about a four- or five-week 

delay, a categorical rule that all patients must be delayed will create a backlog of patients 

seeking abortion care and will make it difficult for everyone to receive the abortion care 

they need when the Executive Order is lifted. 

16. Defendants accuse us of both using too much PPE and not using enough, 

when neither is the truth. The policies and protocols that CHPPGP has implemented are 
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derived from CDC guidance, other recent evidence-based science and medicine, and the 

recommendations of leading national medical organizations. 

17. Defendants also distort my prior statements about the usage of PPE involved 

in medication abortion. While no PPE is involved in providing the medications to the 

patient (unlike when patients are provided a procedural abortion), every CHPPGP patient 

seeking an abortion—both medication and procedural—must have an ultrasound and 

bloodwork performed prior to the abortion. When the latter services are provided, staff use 

a pair of non-sterile gloves.   

18. Due to recent guidance issued by the CDC on April 3, encouraging the use 

of face coverings in public settings, CHPPGP has implemented a new policy that all staff 

wear a medical mask throughout the day.   

19. Finally, Defendants incorrectly state that medication abortion requires more 

PPE because patients are required to return to the health center for a follow-up visit. In 

light of the current pandemic, CHPPGP will allow patients to conduct their follow-up with 

home testing and a telehealth consultation rather than an in-person follow-up.   

 

I declare under penalty of perjury that the foregoing is true and correct and that this 

declaration was executed on April 10, 2020.  

             
        _______________________ 
         Brandon J. Hill, Ph.D. 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as Governor 
of Oklahoma, et al.,  

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 

DECLARATION OF DANA STONE, M.D. 

I, Dana Stone, M.D., declare as follows:  

Background 

1. I am a board-certified obstetrician/gynecologist, and I provide the following facts 

and opinions as an expert in obstetrics and gynecology (“OB/GYN”).  

2. I have been licensed to practice medicine in the State of Oklahoma since 1991. In 

my private practice, I provide a range of OB/GYN care for patients, including routine and high-

risk pregnancy care, fertility evaluation, birth control, comprehensive gynecologic and urologic 

care, and surgery. I also provide on-call services for inpatient obstetrical care, gynecology 

consults, and emergency room coverage at Lakeside Women’s Hospital, a physician-owned 

hospital where I have privileges. In addition, I have hospital privileges at Integris Baptist 

Medical Center.  

3. I attended medical school at the University of Oklahoma College of Medicine, 

and following graduation, completed my residency in OB/GYN at the University of Oklahoma 
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Health Sciences Center. I have been a practicing OB/GYN in Oklahoma for approximately 25 

years. 

4. I am a member of the American College of Obstetricians and Gynecologists, the 

American Medical Association, the Oklahoma State Medical Association, the Oklahoma County 

Medical Society, and the Oklahoma City Obstetrics and Gynecology Society.  

5. I make this declaration based upon my personal knowledge, training and expertise 

in the field of OB/GYN and am competent to testify thereto.  

6. The statements in this declaration are attributable solely to me; I do not speak on 

behalf of any institution or organization with which I am affiliated. 

7. I understand that the Governor of Oklahoma has issued an Executive Order that 

directs Oklahomans and healthcare providers to postpone “elective surgeries” and “minor 

medical procedures” until at least April 30. I also understand that Oklahoma has extended that 

mandate to all abortion services, subject to limited exceptions. I further understand that the Court 

has issued an order that prevents the State from enforcing the Executive Order if a patient will be 

delayed beyond the point when she could legally obtain an abortion in Oklahoma, and if patients 

are seeking medication abortions. The Court’s order is temporary, however, and Oklahoma 

claims that the order should not be maintained or extended.  

Summary of Opinions 

 

8. Oklahoma’s requirement that all abortion services be postponed at least through 

April 30 is highly unlikely to conserve medical resources. Women forced to remain pregnant will 

require a variety of healthcare services, including prenatal care between now and April 30 that 

should not be delayed and cannot always be provided through telemedicine. These immediate 

and short-term prenatal healthcare services will require medical resources and in-person contact 
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with medical providers comparable to, or even greater than, abortion care. The contrary opinions 

of Oklahoma’s declarant, Dr. Michael T. Valley, based upon his OB/GYN practice in Minnesota, 

are not consistent with my current practice in Oklahoma. Similarly, the contrary opinions of 

Oklahoma’s declarant, Dr. Rita Sanders, based upon her daughter’s experience being pregnant in 

San Francisco, California, are not consistent with my current practice in Oklahoma. 

9. In the event Oklahoma’s prohibition on abortion services is extended beyond 

April 30, the healthcare needs of women forced to remain pregnant will only increase. These 

prenatal healthcare services will require medical resources and in-person contact that far exceed 

abortion care. 

10. The Governor’s application of the Executive Order to abortion services treats 

abortion differently than other healthcare services. I understand that abortion services in 

Oklahoma are categorically prohibited, except in limited circumstances. Other healthcare 

services, including services that I provide in my OB/GYN practice, are not categorically 

prohibited. Rather, in contrast to abortion services, physicians providing other healthcare retain 

discretion to decide, based upon medical judgment and patients’ individual circumstances, 

whether a particular type of care constitutes “elective” surgery or a “minor” procedure given a 

patient’s circumstances and clinic presentation.   

Prenatal Care Through 28 Weeks Gestation 

 

11. As noted above, I understand that Oklahoma is requiring all abortion services to 

be postponed at least through April 30. I further understand that Oklahoma claims that this will 

alleviate the strain on the healthcare system or “flatten-the-curve” of hospital visits.  

12. Oklahoma’s position ignores that women who are denied abortion services will 

remain pregnant, and pregnant women require healthcare—including healthcare in the short-
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term. In fact, pregnant women in Oklahoma, including my own patients, are still receiving 

regular in-person prenatal care during the COVID-19 pandemic, including a variety of services 

during the first 22 weeks of pregnancy that should not be postponed and cannot be delivered 

through telemedicine.   

Standard Prenatal Care 

13. Under normal circumstances, between 8 weeks gestation and 28 weeks gestation,1  

I have in-person appointments with my pregnant patients every 4 weeks. At these visits, I take 

the patient’s vital signs, conduct a physical examination, and may order an ultrasound. A patient 

typically has 2 or 3 ultrasounds before 28 weeks gestation, all of which require in-person visits.   

14. At the first visit, typically around 7 or 8 weeks gestation, I administer a pregnancy 

test to confirm pregnancy, order an ultrasound, and order an obstetric panel, which consists of 

several in-person blood and urine tests to check the health of the woman before and during early 

pregnancy.  

15. Around 12 weeks gestation, if the patient is interested in genetic screening, I order 

a first trimester screen, which is an in-person screening consisting of a blood test and an 

ultrasound to assess the risk of chromosomal and other fetal abnormalities.  

16. If the results from the genetic testing show anything unusual, I refer the patient to 

a perinatologist or maternal-fetal medicine specialist who does additional testing on the patient 

around 15 weeks gestation. These tests include chorionic villus sampling (which analyzes a 

biopsy from the placenta) or amniocentesis (which analyzes fetal cells in a sample of amniotic 

fluid taken from the gestational sac). Both tests involve the insertion of a needle into the uterus, 

which can carry a risk of complications requiring additional treatment.  

 
1 I measure gestational age from the first day of the patient’s last menstrual period (“LMP”), so 12 weeks 
gestation is the same as 12 weeks LMP.  
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17. Around 19 weeks gestation, I order an anatomy ultrasound for the patient, which 

requires the patient to make an in-person visit. Between 24 and 28 weeks, I send the patient to 

the laboratory for a glucose screen to assess for gestational diabetes, which also requires an in-

person visit.   

18. At 28 weeks I administer a RhoGAM shot to patients with negative blood types to 

protect the fetus from the mother’s antibodies.  

19. If a patient has a high-risk pregnancy, she will likely come to see me more 

frequently and have additional ultrasounds. It is likely she will also make visits to a 

perinatologist or maternal-fetal medicine specialist.  

20. There are many reasons patients are considered to have high-risk pregnancies, and 

approximately 10-15 % of my patients are high risk. Risk factors for a high-risk pregnancy 

include being over the age of 35, especially over the age of 40; pre-existing medical conditions 

such as diabetes or hypertension; gestational diabetes or hypertension; complications with the 

current pregnancy; obesity; and placental development issues.  

21. Pregnant patients also must sometimes make visits to the hospital during the first 

and second trimesters. If my patients have cramping or bleeding, I may see them in the hospital 

to treat miscarriage, ectopic pregnancy, or cervical incompetence. 

Changes to Prenatal Care Due to COVID-19 

22. Like other health care providers, I have instituted measures to reduce the spread 

of COVID-19 and preserve medical resources, and I have made certain changes to my practice, 

consistent with the recommendations of medical experts.   

23. For example, due to COVID-19, I now combine some in-person visits and/or 

move some visits to telemedicine. But even during the pandemic, it is still important that a 
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patient meet with me in-person on several occasions during pregnancy: once before 12 weeks 

gestation, once around 20 weeks gestation, and once around 26 weeks gestation. A patient also 

still must obtain her scheduled ultrasounds and laboratory tests, and these all must be done in-

person.  

24. I disagree with Drs. Valley and Sanders that nearly all prenatal care in early 

pregnancy can be delayed or moved to telemedicine. As described above, I am still advising my 

prenatal patients to make in-person visits to the clinic and obtain ultrasounds and lab tests at 

several critical time points during pregnancy. I know that other Oklahoma prenatal care 

providers have made similar modifications. 

25. Therefore, even during COVID-19, before a patient has reached 28 weeks 

gestation, she will have met with me in-person at least 3 times, had 2-3 ultrasounds in-person, 

and visited the laboratory at least twice for testing, 3 times if she chooses to have a first trimester 

screen.  

26. I was especially disturbed to read Defendants’ declarant Ms. Adams state that the 

“pregnancy resource center” where she works is “telling women not to seek prenatal services 

unless they have an actual medical problem or emergency.” Declaration of Kathy Adams R.N. ¶ 

9. Prenatal care is essential to ensuring the health of the fetus and pregnant mother. Discouraging 

preventative and necessary prenatal care, even during the current public health crisis, is 

medically irresponsible and contrary to the standard of care in Oklahoma.  

27. At each of my visits with the patient, I wear a surgical mask to reduce the risk of 

spreading or contracting coronavirus. I also wear gloves for any pelvic exams. The laboratory 

and ultrasound technicians also wear gloves. I would expect they are also now wearing surgical 

masks to reduce transmission of coronavirus.  

Case 5:20-cv-00277-G   Document 84-4   Filed 04/10/20   Page 7 of 11
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 671 



7 
 

Comparison with Abortion Services  

28. I have reviewed the declarations submitted by Dr. Larry Burns, Julie Burkhart, 

and Brandon Hill, and I understand the amount of in-person contact, personal protective 

equipment (PPE), and hospital resources required for abortion. Prenatal care for pregnant women 

in the first and second trimesters requires in-person contact and medical supplies, including PPE, 

comparable to, if not greater than, abortion services. As such, patients forced to remain pregnant 

as a result of Oklahoma’s Executive Order, and who receive the recommended prenatal care, will 

not enable the State to conserve medical resources or result in less risk of viral transmission 

between now and April 30, 2020.  

29. Furthermore, I understand that Oklahoma claims that the measures abortion 

providers have instituted to mitigate the risk of viral transmission are inadequate and “reckless.” 

Defs.’ Opp’n Pls.’ Mot. TRO/Prelim. Inj. 27. Based upon my review of the declarations of Dr. 

Burns, Ms. Burkhart, and Mr. Hill, the measures these abortion providers have instituted are 

comparable to those instituted at my practice, which follows the evolving guidelines for 

minimizing the risk of viral transmission set by my healthcare system. 

Prenatal Care After 28 weeks Gestation  

30. Of course, if the Executive Order is extended beyond April 30, women forced to 

remain pregnant will require significantly greater contact with the healthcare system, particularly 

during labor and delivery.  

31. After 28 weeks gestation, it is generally advised for the patient to have a prenatal 

visit every 2 weeks. After 36 weeks gestation until delivery, the patient has a prenatal visit every 

week. In light of COVID-19, these visits may be less frequent for my patients, but because it is 
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important for the patient to have regular check-ups as they approach delivery, not every visit can 

be postponed or moved to telemedicine.    

32. I perform approximately 10-12 deliveries per month. Significant staffing and 

medical resources, including PPE, are required for a delivery. For a vaginal delivery, I am in the 

OR with a surgical technician, a labor nurse, and a nursery nurse. For a cesarean section (“C-

section”), another OB/GYN and an anesthesiologist are also in the room.  

33. The OB/GYNs wear surgical gowns, gloves, surgical masks, surgical caps, and 

face shields. The surgical technician typically wears a surgical gown, gloves, a surgical mask, 

and a surgical cap. Currently, to preserve gowns, the technician is standing further away without 

a gown. The anesthesiologist and nurses wear surgical masks and gloves.  

34. Delivery was recently classified as an “aerosol-generating procedure,” meaning 

there are additional COVID-19 precautions to be observed. Additionally, if a patient is suspected 

to have COVID-19, everyone in the room also wears an N95 respirator mask.  

35. In Oklahoma, patients who have vaginal deliveries are allowed to stay in the 

hospital for 2 days, and those who have C-sections are allowed to stay for 4 days. In light of 

COVID-19, the hospitals where I work are making an effort to release patients sooner, but this is 

not always possible.  

Other OB-GYN Care 

 

36. Consistent with the Executive Order, I am delaying elective surgeries and minor 

medical procedures until after April 30, 2020. The Executive Order gives me the discretion to 

use my medical judgment to determine if a surgery is “elective” and a procedure is “minor” such 

that delay is medically appropriate based upon a patient’s circumstances and clinic presentation.  
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37. For example, my colleagues and I are still performing pre-cancer and cancer-

related procedures such as loop electrosurgical excision procedures (“LEEPs”) and colposcopies. 

LEEPs are procedures used to remove abnormal cells that may cause cervical cancer. 

Colposcopies are diagnostic procedures used to detect abnormal cells in the cervix and vagina. 

Additionally, if a pregnant patient has experienced fetal demise (i.e., a miscarriage), we will 

perform a cervical dilation with curettage (D&C) to remove the fetal tissue.  

38. Using my medical judgment, and in consultation with other medical professionals, 

I have determined that these procedures are not elective or minor. LEEPs and colposcopies 

reveal if pre-cancer or cancer is advancing and must be addressed without delay. D&Cs are also 

time-sensitive because they prevent hemorrhage, an extremely serious and sometimes life-

threatening condition. Notably, these procedures are performed outpatient and require minimal 

PPE, so they do not deplete hospital capacity or the PPE that is needed to cope with the COVID-

19 pandemic. I understand why some more complex procedures such as certain cardiac 

procedures or cancer treatments have been delayed: these procedures require a significant 

amount of hospital staff and resources, including PPE, and can safely be postponed.  

39. I agree with the statement by the American College of Obstetricians and 

Gynecologists that abortion care is “essential” and “time-sensitive.” ACOG et al., Joint 

Statement on Abortion Access During the COVID-19 Outbreak (Mar. 18, 2020), 

https://bit.ly/33ULFeI. And further, based on my review of the declarations of Dr. Burns, Ms. 

Burkart and Mr. Hill, procedural abortions require minimal PPE.2 However, the Executive Order 

treats abortion providers, and by extension their patients, differently than other Oklahoma 

physicians and patients. Abortion providers apparently have no discretion to determine that a 

 
2 I understand that medication abortions are not surgeries or procedures; they involve giving the patient 
two prescription medications. Therefore, they should not be included in the Executive Order.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

  
SOUTH WIND WOMEN’S CENTER 
LLC, d/b/a TRUST WOMEN OKLAHOMA 
CITY, on behalf of itself, its physicians and staff, 
and its patients, et al.,  

 
Plaintiffs, 

 
v. 

 
J. KEVIN STITT in his official capacity as   
Governor of Oklahoma, et al., 

 
Defendants. 

 

 
Case No. CIV-20-277-G 

 
 

  
DECLARATION OF JOSHUA SHARFSTEIN, M.D., IN SUPPORT OF  

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 
 
I, Joshua Sharfstein, M.D., declare as follows:  

1. I am Professor of the Practice in Health Policy and Management at the Johns 

Hopkins Bloomberg School of Public Health.  

2. I am offering this declaration on my own behalf and not on behalf of Johns 

Hopkins University.  

3. Prior to my current position, I served as Secretary of the Maryland 

Department of Health and Mental Hygiene (including during the Ebola pandemic in 2014), 

the Acting Commissioner and then the Principal Deputy Commissioner of the U.S. Food 

and Drug Administration (including during the H1N1 Flu pandemic of 2009), and 

Commissioner of Health for the City of Baltimore. I have been elected as a member of the 
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National Institute of Medicine and the National Academy of Public Administration. My 

complete curriculum vitae is attached. 

4. My areas of teaching and research include public health crisis and response, 

healthcare payment, and the opioid epidemic. I teach a class entitled “Crisis and Response 

in Public Health Policy and Practice” and am the author of the Public Health Crisis Survival 

Guide: Leadership and Management in Trying Times, from Oxford University Press. 

5. I am closely following the COVID-19 pandemic. I have written several 

articles about the pandemic in the Journal of the American Medical Association, USA 

Today, and the New York Times. 

6. I understand that as part of its efforts to conserve personal protective 

equipment and hospital resources, Oklahoma has issued an executive order barring  elective 

surgeries and minor medical procedures. Oklahoma later clarified that this order also 

includes “any type of abortion services.”   

7.  I further understand that if a patient is not able to obtain an abortion in 

Oklahoma while this prohibition remains in effect, they will be forced to either remain 

pregnant for the duration of the order or travel to another state to attempt to obtain an 

abortion.   

8. Delaying non-essential procedures is a responsible act by public health 

officials and the healthcare system as a mitigation measure during a public health crisis.  
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However, multiple medical professional organizations,1 led by the American College of 

Obstetricians and Gynecologists (“ACOG”), have stated that  

Abortion is an essential component of comprehensive health care. It is also a time-
sensitive service for which a delay of several weeks, or in some cases days, may 
increase the risks or potentially make it completely inaccessible. The consequences 
of being unable to obtain an abortion profoundly impact a person’s life, health, and 
well-being.   

Joint Statement on Abortion Access During the COVID-19 Outbreak, ACOG (Mar. 18, 

2020), https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortion-

access-during-the-covid-19-outbreak.  

9. If Oklahoma is leaving to physicians the determination of whether a 

procedure is elective or routine, it does not make sense from a public health perspective to 

categorically exclude abortion services from this area of clinical judgment.  

10. I am concerned that stopping abortion care will unnecessarily complicate the 

response to the coronavirus pandemic and, indeed, may worsen the public health crisis for 

three reasons. 

11. First, if patients travel to attempt to obtain an abortion in another state, they 

will expose themselves and others they come in contact with to an increased risk of 

COVID-19 infection. According to a recent analysis conducted by the Guttmacher 

Institute, “[t]he average (median) one-way driving distance to an abortion clinic for a 

 
1 These include: the American Association of Gynecologic Laparoscopists, the American 
Gynecological & Obstetrical Society, the American Society for Reproductive Medicine, 
the Society for Academic Specialists in General Obstetrics and Gynecology, the Society of 
Family Planning, and the Society for Maternal-Fetal Medicine. 
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woman of reproductive age in Oklahoma would increase from 14 miles to 155 miles (or 

1,007% longer) if legal abortion care in the state were shut down.”2  

12. Second, I have reviewed the declaration of Dr. Gillian Schivone (Decl. of 

Gillian Schivone, M.D., in Supp. of Pls.’ Mot. for TRO & Prelim. Inj., attached as Ex. 4 to 

Pls.’ Mot. for TRO & Prelim. Inj., ECF No. 16-4) and understand from that declaration 

that if patients are delayed for weeks or more in obtaining an abortion, some will be 

required to have a two-day procedure instead of a one-day procedure, or a procedural 

abortion instead of a medication abortion, and that either of these changes results in the use 

of more personal protective equipment. 

13. Third, I understand there is concern and uncertainty about whether 

coronavirus infection could be more severe in pregnant women. The CDC states the agency 

“do[es] not currently know if pregnant women have a greater chance of getting sick from 

COVID-19 than the general public nor whether they are more likely to have serious illness 

as a result. Pregnant women experience changes in their bodies that may increase their risk 

of some infections. With viruses from the same family as COVID-19, and other viral 

respiratory infections, such as influenza, women have had a higher risk of developing 

severe illness.”3 In addition, the Oklahoma Department of Health states, “[p]regnant 

women experience immunologic and physiologic changes which might make them more 

 
2 Jonathan Bearak et al., COVID-19 Abortion Bans Would Greatly Increase Driving 
Distances for Those Seeking Care, Guttmacher Institute (Apr. 2020), https://www.gut 
tmacher.org/article/2020/04/covid-19-abortion-bans-would-greatly-increase-driving-
distances-those-seeking-care.  
3 CDC, Pregnancy and Breastfeeding FAQs (last reviewed Apr. 3, 2020), https://www. 
cdc.gov/coronavirus/2019-ncov/need-extra-precautions/pregnancy-breastfeeding.html. 

Case 5:20-cv-00277-G   Document 84-5   Filed 04/10/20   Page 5 of 7
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 680 



5 
 

susceptible to viral respiratory infections, including COVID-19.”4  In other words, delaying 

a woman from being able to access abortion services may increase the risk for a severe 

infection that places her and the healthcare system at greater risk. 

14. I understand that state officials are taking the position that prohibiting most 

or all abortion services in the state for some period of time is acceptable because services 

may be resumed in three or four weeks absent additional action. Given the trajectory of the 

pandemic, it is highly unlikely that the United States or Oklahoma will be in a substantially 

better position in three or four weeks. The White House recommendations for social 

distancing, which were extended on March 30, are in place until at least April 30 and may 

be extended further.5 With respect to personal protective equipment, shortfalls may be 

anticipated to continue for several months.6 It is thus foreseeable that the state will have no 

basis to change its position in three weeks, which will exacerbate the unintended 

consequences mentioned above. 

 
4 Okla. State Dep’t of Health, What You Should Know, https://coronavirus.health.ok.gov/ 
what-you-should-know (last accessed Apr. 6, 2020). 
5 Quint Forgey, Social Distancing Guidelines Will Likely Be in Place Beyond April, 
Surgeon General Says, Politico (Apr. 1, 2020, 10:28 AM), https://www.politico.com/ 
news/2020/04/01/jerome-adams-coronavirus-social-distancing-guidelines-158998. 
6 See, e.g., Tyler Clifford, Hospital Supplier Owens & Minor Is Expanding Capacity to 
Meet Personal Protective Equipment Demands, CNBC (Mar. 27, 2020), https://www.cnbc 
.com/2020/03/27/hospital-supplier-owens-minor-expanding-capacity-to-meet-ppe-deman 
ds.html (CEO of U.S.-based hospital supplier saying that factory production is already 
“running 24/7” and will still need “probably 5 to 6 months” to be able to expand PPE 
production to meet demand); Farhad Manjoo, How the World’s Richest Country Ran Out 
of a 75-Cent Face Mask, N.Y. Times (Mar. 25, 2020), https://www.nytimes.com/2020/03 
/25/opinion/coronavirus-face-mask.html (COO of Canadian-based PPE manufacturer 
saying that production is already “at full capacity” and that “extending further will take 
anywhere between three to four months”). 
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15. Oklahoma has other public health measures available that are calculated to 

be more effective than prohibiting abortion. For example, Oklahoma has yet to impose 

more stringent social distancing measures equivalent to those many other states have taken 

and recommended by leading public health authorities, and which are showing results in 

reducing the number of coronavirus infections.  

16. As another alternative to the current approach, Oklahoma could take steps to 

assure that all healthcare providers, including providers of abortion services, have specific 

plans to reduce spread of coronavirus infection. 

17. These alternative steps would accomplish the goals of the state in the 

coronavirus pandemic, better than the policy at issue in this case. 

18. I declare under penalty of perjury that the foregoing is true and correct. 

 

 

Joshua Sharfstein, M.D. 
Executed on: April 8, 2020 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER 
LLC, d/b/a TRUST WOMEN OKLAHOMA 
CITY, on behalf of itself, its physicians and staff, 
and its patients, et al.,  

 
Plaintiffs, 

 
v. 

 
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma, et al., 

 
Defendants. 

 

 
Case No. CIV-20-277-G 

 
 

  
DECLARATION OF MARY TRAVIS BASSETT, M.D., M.P.H., IN SUPPORT OF  

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 
 
I, Mary Travis Bassett, M.D., M.P.H. declare as follows:  

1. I am the Director of the François-Xavier Bagnoud (“FXB”) Center for Health 

and Human Rights at Harvard University, as well as the FXB Professor of the Practice of 

Health and Human Rights at the Harvard School of Public Health. I am offering this 

declaration on my own behalf and not on that of Harvard University. 

2. I served as Commissioner of the New York City Department of Health and 

Mental Hygiene (DOHMH) from 2014–2018 and led New York’s response to the Ebola 

pandemic. I also led DOHMH as the City responded to a large outbreak of Legionnaires’ 

disease and the Zika outbreak in South America and the Caribbean. Previously, I had been 

the Program Director for the African Health Initiative and the Child Well-Being Program 

at the Doris Duke Charitable Foundation (2009–2014). Prior to that, I served as Deputy 
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Commissioner of Health Promotion and Disease Prevention, for the New York City 

Department of Health and Mental Hygiene (2002–2009). 

3. My awards and honors include the Frank A. Calderone Prize in Public 

Health, a Kenneth A. Forde Lifetime Achievement Award from Columbia University, a 

Victoria J. Mastrobuono Award for Women’s Health, and the National Organization for 

Women’s Champion of Public Health Award. I am an elected a member of the National 

Academy of Medicine. For over a decade, I served as an associate editor of the American 

Journal of Public Health. My recent publications include articles in The Lancet and in the 

New England Journal of Medicine addressing structural racism and health inequities in the 

United States. My complete curriculum vitae is attached. 

4. I am a member of the National Academies of Sciences, Engineering and 

Medicine Standing Committee on Emerging Infectious Diseases and 21st Century Health 

Threats, a group of experts established at the request of Office of Science and Technology 

Policy (OSTP) and the Office of the Assistant Secretary for Preparedness and Response 

(ASPR), to help inform the federal government on critical science and policy issues related 

to emerging infectious diseases and other twenty-first century health threats, currently 

focused on COVID-19. See Nat’l Acads. of Scis., Eng’g & Med., Standing Committee on 

Emerging Infection Diseases and 21st entury Health Threats (last updated Mar. 28, 2020), 

https://www.nationalacademies.org/our-work/standing-committee-on-emerging-

infectious-diseases-and-21st-century-health-threats#sectionPublications. My areas of 

teaching and research include focus on reducing socio-economic and racial inequalities in 

health. I have written several newspaper perspectives on the COVID-19 pandemic, 
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including in the Washington Post and New York Times, where I note the racial and 

economic disparities in vulnerability to COVID-19. 

5. I have reviewed the Declaration of Joshua Sharfstein, M.D., in Support of 

Plaintiffs’ Motion for Preliminary Injunction, and I agree with the opinions set forth 

therein. 

6. My recent service as Commissioner of DOHMH underscores the reasons 

why Oklahoma’s implementation of its executive order is profoundly misguided as a public 

health measure aimed at conserving personal protective equipment (“PPE”) and hospital 

resources, and reducing viral spread. New York City is the current epicenter of the COVID-

19 pandemic in the United States, and the public health challenges of the crisis are very 

real. But for all of the reasons explained in Dr. Sharfstein’s declaration, prohibiting 

abortion services is not an effective way to conserve PPE or hospital resources, or reduce 

the risk of viral spread. Even aside from the harm to the patients who are denied access to 

timely care, patients who are forced to obtain a procedure later in pregnancy are likely to 

have a procedure that requires the use of more PPE. And if patients travel to another state 

to try to end their pregnancies, again PPE is not conserved.     

7. Implementing a public health policy that increases the likelihood that patients 

will travel to try to get an abortion elsewhere is particularly counterproductive. The single 

most effective thing people can do to slow the spread of COVID-19 and “flatten the curve” 

is to avoid unnecessary contact and travel. Over two dozen states have issued “shelter in 

place” or “stay at home” orders in order to accomplish this. And if  
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as Governor 
of Oklahoma, et al.,  

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 
DECLARATION OF EZRA U. CUKOR  

 

I, Ezra U. Cukor, declare as follows: 

1. I am an attorney at the Center for Reproductive Rights, which represents Plaintiffs 

Southwind Women’s Center LLC and Larry A. Burns, D.O. in this action. 

2. Attached as Exhibit 7-1 is a true and correct copy of the  March 27, 2020 Fox 25 

article by Destiny Washington, AG Hunter Says Violation of Gov. Stitt’s Executive Order Can 

Result in a Misdemeanor, available at https://okcfox.com/news/coronavirus/ag-hunter-says-

violation-of-gov-stits-executive-order-can-result-in-a-misdemeanor (last visited April 9, 2020).   

3. Attached as Exhibit 7-2 is a true and correct copy of the April 8, 2020 Public Radio 

Tulsa  article by Matt Trotter, COVID-19 Response: Stitt ‘Cautiously Optimistic’ Curve is 

Flattening, Oklahoma Has ‘Plenty’ PPE, available at 

https://www.publicradiotulsa.org/post/covid-19-response-stitt-cautiously-optimistic-curve-

flattening-oklahoma-has-plenty-ppe (last visited April 9, 2020). 

4. Attached as Exhibit 7-3 is a true and correct copy of the April 8, 2020 Oklahoma 

News 9 article by Caleb Califano, Governor Stitt Gives Update On Personal Protective Equipment 
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In Okla., available at https://www.news9.com/story/41985830/governor-stitt-gives-update-on-

personal-protective-equipment-in-

okla?fbclid=IwAR1SoCyXJ9NgFS8zvh0jlT1ww4v4EYSOq5_Ewo5_SLbfyz6u0t8Gbw1rGvo 

(last visited April 9, 2020). 

5. Attached as Exhibit 7-4 is a true and correct copy of excerpts of the deposition of 

Michael Valley in Burns v. Cline, No. CV-2014-1896 (Okla. Dist. Ct.  Nov. 23, 2015). 

6. Attached as Exhibit 7-5 is a true and correct copy of excerpts of the deposition of 

Michael Valley in Nova Health Systems v. Hunter, No. CV-2015-1838 (Okla. Dist. Ct. Sept. 28, 

2017).  

7. Attached as Exhibit 7-6 is a true and correct copy of excerpts of the deposition of 

Robert L. Marier in June Medical Services LLC v. Kliebert, 250 F. Supp. 3d 27 (M.D. La. Jan. 28, 

2015) (No. 14-CV-525-JWD-RLB).  

8. Attached as Exhibit 7-7 is a true and correct copy of excerpts of the trial testimony 

of Robert L. Marier in June Medical Services LLC v. Kliebert, 250 F. Supp. 3d 27 (M.D. La. June 

25, 2015) (No. 14-CV-525-JWD-RLB).  

9. Attached as Exhibit 7-8 is a true and correct copy of excerpts of the deposition of 

Donna Harrison in Oklahoma Coalition for Reproductive Justice v. Cline, No. CV-2014-1886 

(Okla. Dist. Ct. Feb. 9, 2017).  

10. Attached as Exhibit 7-9 is a true and correct copy of excerpts of the deposition of 

Donna Harrison, M.D. in MKB Management Corp. v. Burdick, No. 09-2011-CV-02205 (N.D. Dist. 

Ct. Dec. 7, 2012).  
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AG Hunter warns Oklahomans that businesses or individuals in violation of Gov. Stitt's executive order could get a misdemeanor. (AP Photo/Sue
Ogrocki, File)

OKLAHOMA CITY (KOKH) — Thursday, Attorney General Mike Hunter released information on
what law enforcement can do if individuals or business owners do not comply with the
governor’s March 24 executive order.

“The guidelines in the governor’s executive order call for Oklahomans to act in the best interest
of their fellow citizens,” Attorney General Hunter said. 

Hunter says they are relying on Oklahomans to be good citizens more than anything during
this time.

AG Hunter says violation of Gov. Stitt's executive order can result in a
misdemeanor

by Destiny Washington
Thursday, March 26th 2020 AA
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While a violation of an executive order can be a misdemeanor, law enforcement officers are
counseled to inform and persuade to effect compliance when confronted with violations,
emphasizing the gravity of the ongoing public health emergency we are experiencing. Hunter said.

He goes on to say that, "by following the advice of our state, municipal, county and federal
leaders, and complying with the measures laid out in the governor’s executive order, we will
save lives.”

Individuals can still be charged with a misdemeanor. However, it is up to law enforcement’s
discretion on who does or does not need to be arrested for violating the executive order or
another misdemeanor crime.

MORE TO EXPLORE

Oklahoma City man arrested after headbutting o�cer

Paid to drive safe, app could put your personal information at risk

Net�ix releases trailer for 'Joe Exotic' true crime docuseries 'Tiger King'
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The National Conversation with All Things Considered
Public Radio 89.5 • KWGS HD1

Tulsa is under a citywide "Safer at Home" order through April 30.
(https://www.publicradiotulsa.org/post/tulsa-safer-home-order-extended-through-april-30-officials-

urge-compliance)

COVID-19 Response: Stitt 'Cautiously Optimistic'
Curve is Flattening, Oklahoma Has 'Plenty' PPE
By MATT TROTTER (/PEOPLE/MATT-TROTTER)  •  APR 7, 2020
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Oklahoma Gov. Kevin Stitt said Tuesday he is
"cautiously optimistic" Oklahoma is flattening the
curve with the current response to COVID-19.

Stitt said the number of people hospitalized with
COVID-19 or symptoms of the illness declined
from 560 to 407 in the past week, but a surge in
patients is still possible. So, people are encouraged
to keep up social distancing, frequent hand
washing and other measures.

"I know how badly many of us want to get our lives
back to normal, but what we do together over the
next three weeks will significantly impact what we
can do after April 30," Stitt said.

A surge in cases is still possible, and cabinet
officials were to brief Stitt on Tuesday afternoon about plans to handle that. Asked about accounts of
people with COVID-19 symptoms still not being able to get tested, Stitt said people in need of a test

(https://mediad.publicbroadcasting.net/p/kwgs/files/styles/x_large/public/202004/stitt_covid_ppe_stockpi

Gov. Kevin Stitt gives an update on the state's COVID-19

response on Tuesday at a warehouse that holds Oklahoma's

stockpile of medical equipment and supplies.

CREDIT THE OKLAHOMAN

Donate (http://bit.ly/2v2uOda) (/)
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TAGS:  COVID-19 (CORONAVIRUS) (/TERM/COVID-19-CORONAVIRUS)

should call 211.

State officials said Oklahoma has plenty of personal protective equipment on hand for health care
workers on the front lines of the COVID-19 pandemic. Tuesday's briefing was held in a state warehouse
holding PPE.

Gino Demarco, referred to by Stitt as the state’s PPE czar, said the state has spent millions of dollars
building its supply, including roughly 900,000 face masks, 110,000 respirators and 120,000 gowns.

"In addition to that, we've got probably in every one of those categories between one and five times
more of that on order that's coming in from just around the world, and on a day-by-day basis, you'll just
see it build up and then go out as quickly as we can," Demarco said.

Stitt said he thinks the state’s current stock of 2,000 ventilators will be more than enough.
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Another 16 Die from COVID-19, Oklahoma Cases Nearing 1,500
(/post/another-16-die-covid-19-oklahoma-cases-nearing-1500)
APR 7, 2020

211 Eastern Oklahoma Serving as Local COVID-19 Call Center
(/post/211-eastern-oklahoma-serving-local-covid-19-call-
center)
APR 7, 2020
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Governor Stitt Gives Update On Personal Protective
Equipment In Okla.
Wednesday, April 8th 2020, 6:33 AM CDT

By: Caleb Califano

OKLAHOMA CITY -

Governor Kevin Stitt says Oklahoma has more than four million pairs of gloves, 120 thousand
gowns, 900 thousand surgical masks, and around 110 thousand respirators. 

There are also 5 thousand hospital beds available across the state.
 

Coronavirus (COVID-19): Numbers, Maps, Etc. (https://www.news9.com/story/41876231/coronavirus-
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Governor Stitt says the stockpile should prevent shortages, but he is emphasizing the importance of
using Oklahoma's stockpile as e�ciently as possible.
 
The governor says he's also cautiously optimistic that our state's prevention plans are working, and
we're starting to see some of the numbers level off. However, he says Oklahoma can't slow down yet
when it comes to being prepared for COVID-19.
"We've got close to two thousand ventilators in our state, and our peak models show we need
around 500. So we feel that we are in a good spot. I'm not letting my foot off the gas, we will
continue to be prepared and over-prepare," he said.
 
The governor says the latest model has Oklahoma reaching its peak of COVID-19 cases in May.

SPONSORED CONTENT 

(https://wikibuy.com/blog/amazon-prime-increased-its-prices-now-what-dd7b560390a1?
utm_source=jaguar11&utm_campaign=1051388&utm_term=72183326)
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Amazon Prime Increased Its Prices. Now What?

Top US Doctor: Sugar is not the problem (This Is)

(https://www.news9.com/story/41978645/most-abortion-in-oklahoma-will-resume-despite-governors-ban)

News9

(https://www.news9.com/story/41978645/most-abortion-in-oklahoma-will-resume-despite-governors-ban)

Most Abortion Services In Oklahoma Will Resume, Despite Governor's
Ban
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2
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3
(1) LARRY A. BURNS, D.O., on behalf

4 of himself and his patients,

5 Plaintiff,
Case No. CV-2014-1896

6 vs.

7 (2) TERRY L. CLINE, in his official
capacity as Oklahoma Commissioner of Health

8 (3) CARL B. PETTIGREW, D.O., in his official
capacity as President of the Oklahoma State

9 Board of Osteopathic Examiners, and
(4) GREG MASHBURN, in his official

10 capacity as District Attorney for Cleveland,
Garvin, and McClain Counties,

11
Defendants.

12
-------------------------------------------------------

13

14

15

16

17

18 Deposition of DR. MICHAEL T. VALLEY, taken

19 on behalf of Plaintiff, at Executive Suites,

20 Suite 1600, 222 South Ninth Street, Minneapolis,

21 Minnesota 55402, commencing at 9:30 a.m., Monday,

22 November 23, 2015, before Lisa M. Thorsgaard, RPR.

23

24
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3

1 A-P-P-E-A-R-A-N-C-E-S

2

3 FOR THE PLAINTIFF:

4 Oklahoma Office of the Attorney General
By: Sarah A. Greenwalt and M. Daniel Weitman

5 313 NE 21st Street
Oklahoma City, OK 73105

6 PHONE: (405) 522-1961
EMAIL: Sarah.Greenwalt@oag.ok.gov

7

8 FOR THE DEFENDANTS:

9 Center For Reproductive Rights
By: Genevieve Scott and Ilene Jaroslaw

10 22nd Floor
199 Water Street

11 New York, NY 10038
PHONE: (917) 637-3604

12 EMAIL: Gscott@reprorights.org

13
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20
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5

1 P R O C E E D I N G S

2

3 DR. MICHAEL T. VALLEY

4

5 A witness in the above-entitled action,

6 after having been first duly sworn,

7 testifies and says as follows:

8 EXAMINATION

9 BY MS. SCOTT:

10 Q All right. Dr. Valley, can you please state

11 your full name for the record.

12 A Michael Valley.

13 Q My name is Genevieve Scott. I'm a staff

14 attorney at the Center for Reproductive

15 Rights. I'm representing the plaintiff in

16 this case.

17 Have you ever had your deposition

18 taken before?

19 A I have.

20 Q So let me just let you know what some of the

21 ground rules are for this as we move forward.

22 So if you don't understand a question,

23 please say so, and I'll try to rephrase it

24 for you. If you don't say anything, then I'm

25 going to assume that you understood the
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142

1 summary of their limitations. And if you want

2 me to do that, I can. But it has to do with

3 reporting biases and how complications are

4 recorded and documented in billing records.

5 Q That's fine.

6 A And physician -- interpretation of

7 complication rates and risks.

8 Q There's no way to document the precise

9 complication rate following any surgical

10 procedure, correct?

11 A No way to document the precise complication

12 rate. Well, I would -- no. I would disagree

13 with that.

14 Q How would you document the precise

15 complication rate following a surgical

16 procedure?

17 A You could only do it if you had a captive

18 audience. You'd have to follow patients

19 completely without any lost to follow-up.

20 Q So can you give me an example of any time

21 that's happened?

22 A No.

23 Q You cite in your affidavit and you attach as

24 Exhibit 4 to the affidavit a study authored

25 by a woman named Upadhyay entitled Incidence
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143

1 of Emergency Department Visits and

2 Complications After Abortion. Sorry. I'll

3 read that back. Incidence of Emergency

4 Department Visits and Complications After

5 Abortion. It was published in 2015, correct?

6 A Correct.

7 Q This study used patient level billing from

8 Medi-Cal, which is California's state

9 Medicaid program, correct?

10 A Correct.

11 Q And that program covers abortion and

12 subsequent care for women enrolled in

13 Medicaid, correct?

14 A Correct.

15 Q In particular, the fee-for-service billing

16 records contain complete information for care

17 provided to a particular beneficiary,

18 correct?

19 A No. It's never complete. I mean, it may be

20 complete but it may not be complete.

21 Q The study reviewed the billing records for

22 every fee-for-service beneficiary who had an

23 abortion diagnosis, procedure, or treatment,

24 correct?

25 A Correct.
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1 Q If you look at page 177 of this article, you

2 look under materials and methods, the third

3 paragraph, second sentence, it says, "Only

4 the fee-for-service billing records contain

5 complete information for care provided to a

6 particular beneficiary," correct?

7 A They can only -- they're -- they may contain

8 complete information. It doesn't necessarily

9 mean that it's complete.

10 Q But this article doesn't say may. It says

11 that they contain?

12 A But nothing can -- if this patient went

13 somewhere else and had care, that wouldn't be

14 included here.

15 Q But where they received care isn't the only

16 question because it's covered under their

17 Medicaid, right?

18 A Yeah. But if they went Utah and had some care

19 and then came back, that wouldn't be captured

20 here.

21 Q The study also evaluated additional claims

22 after -- we just agreed that the study

23 reviewed billing records for every

24 fee-for-service beneficiary who had an

25 abortion, diagnosis, procedure, or treatment?
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1 A Correct.

2 Q The study then also evaluated additional

3 claims made to Medi-Cal up to six weeks after

4 the abortion for each fee-for-service

5 abortion patient identified, correct?

6 A Correct.

7 Q And this was done to determine whether there

8 were any complications resulting from

9 abortion in the six weeks following the

10 procedure, correct?

11 A Correct.

12 Q As explained by the study, quote, examined

13 postabortion ED visits and complication up to

14 six weeks across multiple facilities without

15 loss of follow-up, addressing a common

16 methodologic limitation of other studies and

17 has the sample size necessary to robustly

18 roughly estimate rare events, correct?

19 A Pardon?

20 Q Correct?

21 A Correct that's what it says?

22 Q Yes.

23 A That's what it says, correct.

24 MS. GREENWALT: Excuse me,

25 counsel. Can you point me to where you're
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1 reading from in that last question?

2 MS. SCOTT: Yes. If you look

3 at page 182, fifth paragraph down, sentence

4 begins "This study."

5 MS. GREENWALT: Thank you.

6 MS. SCOTT: Sure.

7 BY MS. SCOTT:

8 Q The study concludes that less than 1 percent

9 of women presenting to the emergency

10 department with symptoms after an abortion

11 received an abortion-related diagnosis,

12 correct?

13 A Correct.

14 Q On page 181, under the heading "Discussion,"

15 in the third sentence it says that the

16 complication rate is much lower than that

17 found during childbirth and comparable to

18 that found in the literature even when ED

19 visits are included and there's no loss to

20 follow-up, correct?

21 A Correct.

22 Q The study citation to comparable literature

23 includes the Weitz study, correct?

24 A Correct.

25 Q If you look at the last paragraph of the
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1 anencephaly, will not live, and the other the

2 fetuses have died.

3 Q Do you support legal abortion?

4 A No.

5 Q Even when a woman is carrying an anencephalic

6 fetus?

7 A Yes, I do.

8 Q Is that the only circumstance under which you

9 support legal abortion?

10 A And again, legal because you have to define

11 what legal abortion is. Because abortion, I

12 do abortions all the time. I do a D&C when

13 there's a fetal demise.

14 Q Do you support --

15 A Are you talking about elective abortions?

16 Q Yes. Do you support elective abortions?

17 A I do for an anencephalic.

18 Q Do you support elective abortions in other

19 circumstances?

20 A Generally, no.

21 Q Do you support elective abortion in the case

22 of rape?

23 A No.

24 Q Do you support elective abortion in cases

25 where a woman's health is at risk?
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1 A Again, you have to talk about risk and define

2 risk because that's -- rarely ever happens.

3 What do you mean by health? Do you

4 want to define health?

5 Q Well, why don't you tell me the circumstances

6 where a woman's health could be at risk

7 enough that you would support abortion?

8 A If the cardiac reserve was so low -- if they

9 had some cardiopulmonary abnormality where the

10 increased cardiac demand of pregnancy would

11 result in maternal death.

12 Q Would you support elective abortion in any

13 instance where it would not ultimately result

14 in maternal death?

15 A Anencephaly.

16 Q Other than those already discussed?

17 A No.

18 Q Have you ever referred to a physician for an

19 abortion? Have you ever referred a patient

20 to another physician?

21 A Directly? No. Some of my patients have gone

22 there, but I've never directly referred them.

23 Q So you've never given them the physician's

24 name?

25 A Correct.
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           UNITED STATES DISTRICT COURT

           MIDDLE DISTRICT OF LOUISIANA

JUNE MEDICAL SERVICES, LLC,     CIVIL ACTION
ET AL.,

VERSUS                          NO. 13:14-CV-525

KATHY KLIEBERT, ET AL           (Consolidated w/
                                3:14-CV-597)

          Deposition of ROBERT L. MARIER, M.D.,

taken in the law offices of ADAMS AND REESE, LLP,

701 Poydras Street, Suite 4500, New Orleans,

Louisiana 70139, on the 28th day of January, 2015,

commencing at 7:39 a.m.
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     CERTIFIED COURT REPORTER

Case 5:20-cv-00277-G   Document 84-7   Filed 04/10/20   Page 44 of 91
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 731 



MARIER, M.D., ROBERT January 28, 2015

(504) 378-3850
ON THE RECORD, INC.

Page 2

1 APPEARING ON BEHALF OF THE PLAINTIFFS:

2

3      CENTER FOR REPRODUCTIVE RIGHTS
     BY:  ILENE JAROSLAW, ESQUIRE

4                - and -
          ZOE LEVINE, ESQUIRE

5      120 Wall Street
     14th Floor

6      New York, New York  10005

7

8
APPEARING ON BEHALF OF THE DEFENDANTS:

9

10
     KITCHENS LAW FIRM, APLC

11      BY:  J. MICHAEL JOHNSON, ESQUIRE
     2250 Hospital Drive

12      Suite 248
     Bossier City, Louisiana  71111

13
          ATTORNEYS FOR LOUISIANA DEPARTMENT OF

14           HEALTH AND HOSPITALS

15

16      ADAMS AND REESE, LLP
     BY:  DON S. MCKINNEY, ESQUIRE

17      701 Poydras Street
     One Shell Square, Suite 4500

18      New Orleans, Louisiana  70139

19           ATTORNEYS FOR LOUISIANA STATE BOARD OF
          MEDICAL EXAMINERS

20

21

22

23

24

25

Case 5:20-cv-00277-G   Document 84-7   Filed 04/10/20   Page 45 of 91
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 732 



MARIER, M.D., ROBERT January 28, 2015

(504) 378-3850
ON THE RECORD, INC.

Page 3

1          E X A M I N A T I O N   I N D E X

2

3 EXAMINATION BY:                     PAGE

4      MS. JAROSLAW                     5

5      MR. JOHNSON                    161

6

7

8

9              E X H I B I T   I N D E X

10

11 EXHIBITS:                           PAGE

12 1 - Declaration                       11

13 2 - E-mail chain                      13

14 3 - Rebuttal report                   19

15 4 - 3/26/14 e-mail from Dorinda       64

16      Bordlee to Kathy Kliebert

17 5 - 7/11/08 letter from Dr. Marier    69

18      to Stephanie Toti

19 6 - Dr. Estes' expert report          76

20 7 - Article by Tracy Weitz            78

21 8 - Dr. Pressman's expert report      80

22 9 - ACOG article                      88

23 10 - House and Senate testimony       94

24 11 - E-mail chain                    133

25

Case 5:20-cv-00277-G   Document 84-7   Filed 04/10/20   Page 46 of 91
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 733 



MARIER, M.D., ROBERT January 28, 2015

(504) 378-3850
ON THE RECORD, INC.

Page 4

1                S T I P U L A T I O N

2

3          IT IS STIPULATED AND AGREED by and among

4 counsel for the parties hereto that the deposition

5 of the aforementioned witness is hereby being

6 taken under the Federal Rules of Civil Procedure,

7 for all purposes, in accordance with law;

8          That the formalities of reading and

9 signing are specifically not waived;

10      That the formalities of sealing,

11 certification and filing are specifically waived;

12          That all objections, save those as to the

13 form of the question and the responsiveness of the

14 answer, are hereby reserved until such time as

15 this deposition, or any part thereof, may be used

16 or sought to be used in evidence.

17

18                 *   *   *   *

19

20          CONNIE M. FINESCHI, Certified Court

21 Reporter, in and for the State of Louisiana,

22 officiated in administering the oath to the

23 witness.

24

25
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1              ROBERT L. MARIER, M.D.,

2 after having been first duly sworn by the

3 above-mentioned Certified Court Reporter, did

4 testify as follows:

5 EXAMINATION BY MS. JAROSLAW:

6      Q.   Good morning, Dr. Marier.

7      A.   Good morning.

8      Q.   I'm Ilene Jaroslaw and this is Zoe

9 Levine.  We're lawyers with the Center for

10 Reproductive Rights and we represent the

11 plaintiffs in this case.

12           I'm just going to go over the ground

13 rules of a deposition real quickly.  You

14 understand that you're under oath and you're

15 required to answer all questions truthfully and to

16 the best of your knowledge?

17      A.   Yes.

18      Q.   And if you don't fully hear a question,

19 please ask me to repeat that.  You understand

20 that?

21      A.   Yes.

22      Q.   And if you don't understand a question

23 will you tell me?

24      A.   Yes.

25      Q.   Now, for the court reporter it's
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1      A.   In my opinion it should not be legal.

2 As I said before, if it is legal, women have a

3 right to access it.

4      Q.   Why should it not be legal?

5      A.   Well, I believe that life starts at the

6 moment of conception, so I'm opposed to abortion

7 on that basis.

8      Q.   And do you believe that IUDs are

9 abortifacients?

10      A.   Yes.

11      Q.   Do you believe the morning-after pill is

12 an abortifacient?

13      A.   Yes.

14      Q.   Do you believe life begins when sperm

15 unites with egg or when the zygote implants in the

16 uterus?

17           MR. JOHNSON:

18                Before you answer, I'm just going

19           to object on the relevancy of all of his

20           personal views on abortion.

21           MS. JAROSLAW:

22                It goes to bias of the opinion that

23           he renders as an expert.  But

24           notwithstanding the objection.

25           MR. JOHNSON:
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1                Okay.  But the objection is stated.

2           MS. JAROSLAW:

3                It's certainly noted for the

4           record.

5 EXAMINATION BY MS. JAROSLAW:

6      Q.   So just to restate the question, do you

7 believe that life begins when egg meets sperm or

8 sperm meets egg or when the zygote implants in the

9 uterus?

10      A.   Well, as I said, I believe it begins at

11 conception, not implantation which occurs later.

12      Q.   Other than IUD and morning-after pills,

13 what other birth control do you believe are

14 abortifacients?

15      A.   I'm not an expert on this matter, but

16 I'm not aware of others that would fall in that

17 category.

18      Q.   Do you think birth control should be

19 legal?

20      A.   Yes.

21      Q.   Notwithstanding the fact that it may

22 result in the destruction of a zygote?

23      A.   Yes.

24      Q.   And to be clear, so you believe IUDs and

25 morning-after pills should be legal, correct?
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1      A.   No, I didn't say that.  I may have

2 misunderstood your question.

3      Q.   Help me understand.  Maybe I should

4 parse that.  You believe that contraception should

5 be legal, notwithstanding the fact that it may

6 result in a zygote not developing into a human,

7 correct, into a baby?

8      A.   Well, if by contraception you mean --

9 you're including IUDs, the morning-after pills, I

10 don't believe those should be legal.

11      Q.   Okay.  But barrier methods, you do

12 believe those should be legal?

13      A.   Yes.

14      Q.   Again, to be clear, we're talking about

15 cervical cap, correct?

16      A.   Correct.

17      Q.   Diaphragm you think should be legal?

18      A.   Yes.

19      Q.   Male and female condoms, correct?

20      A.   Yes.

21      Q.   Sponge, correct?

22      A.   Right.

23      Q.   Sterilization, should that be legal?

24      A.   Yes.

25      Q.   You seem to hesitate.  Do you think that
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1 percentage of complications -- what's the

2 percentage of complications for first trimester

3 abortions?

4      A.   No.

5      Q.   You have no idea?

6      A.   I believe the serious complications are

7 down in the one to two percent range.

8      Q.   Serious complications are one to two

9 percent?

10      A.   Right.

11      Q.   I'm now going to show you what's marked

12 as Exhibit 5.

13           (Document marked for identification as

14           Exhibit 5.)

15 EXAMINATION BY MS. JAROSLAW:

16      Q.   Is Exhibit 5 a letter that you wrote to

17 Stephanie Toti at the Center for Reproductive

18 Rights on July 11th, 2008?

19      A.   Yes.

20      Q.   And if you look at the bottom paragraph,

21 I'm going to read the first sentence to you.  "The

22 board recognizes that most first trimester

23 abortions are performed without serious

24 complications."  And then there is a footnote to

25 an article by Hakim-Elahi, et al.  "Complications
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1 of First-Trimester Abortion.  A Report of 170,000

2 Cases, Obstetrics & Gynecology" cites an article

3 from July 1990.  Do you see that?

4      A.   Yes.

5      Q.   Okay.  Would you agree that the risks of

6 abortion increase with gestational age?

7      A.   Yes.

8      Q.   And the cost of abortion also increase

9 with gestational age, correct?

10      A.   Yes.

11      Q.   And if there are fewer abortion

12 providers in the state of Louisiana, some women,

13 particularly poor women, will face greater hurdles

14 to accessing abortion, correct?

15      A.   I don't know the answer to that

16 question.

17      Q.   Okay.  So you don't know whether

18 reducing the number of abortion providers in the

19 state of Louisiana will cause any hurdles to poor

20 women in Louisiana?

21      A.   No, I don't know that because I don't

22 know what the capacity of the existing providers

23 is or what the demand for services is.

24      Q.   Now, you testified that Ms. Bordlee and

25 Mr. Clapper are in favor of reducing abortion
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1 correct?

2      A.   Correct.

3      Q.   Now, are you aware of any instance in

4 this state during your tenure at the board in

5 which a transfer agreement was insufficient to

6 permit the timely transfer of an abortion patient

7 to a hospital?

8      A.   Well, I'm not aware of any instances of

9 that, but the board would not know about most --

10 Well, the board would not know about all such

11 cases.

12      Q.   Okay.  In your opinion, if an abortion

13 patient was not transferred timely in an emergency

14 to a hospital, do you think that matter would be

15 raised by someone to the board?

16      A.   Not necessarily.

17      Q.   Really?

18      A.   Really.

19           MS. JAROSLAW:

20                Okay.  I'm going to mark now I

21           believe it's Exhibit 6, Dr. Estes'

22           expert report.

23           (Document marked for identification as

24           Exhibit 6.)

25 EXAMINATION BY MS. JAROSLAW:
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1      Q.   Please take a look at Exhibit 6, which

2 is Dr. Estes' report.

3      A.   Okay.

4      Q.   You have reviewed that during the course

5 of this litigation, correct?

6      A.   Correct.

7      Q.   I'm going to direct your attention to

8 paragraph 25.  And there Dr. Estes says -- I'll

9 wait till you get there.

10      A.   Okay.

11      Q.   I'm going to read that now.  "Abortion

12 is a very low risk medical procedure.

13 Complications are very rare and major

14 complications are extremely rare, well below 1

15 percent.  A recent large study found that the

16 prevalence of any complication of first trimester

17 surgical abortion, including minor complications,

18 performed by physicians in an outpatient setting

19 was 0.89 percent.  The prevalence of major

20 complications requiring treatment at a hospital

21 was 0.05 percent."  Dr. Marier, do you have any

22 reason to cast doubt on any of those statistics?

23      A.   Well, yes, I do, because there is always

24 a question about reporting and whether or not all

25 cases are being counted.
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1      Q.   Okay.  And have you read the cited

2 report at the bottom, footnote 4, by Tracy Weitz

3 called "Safety of Aspiration Abortion Performed By

4 Nurse Practitioners, Certified Nurse Midwives, and

5 Physician Assistants Under a California Legal

6 Waiver."  Have you read that?

7      A.   Yes.

8      Q.   And that's published in the American

9 Journal of Public Health in 2013, correct?

10      A.   Correct.

11      Q.   And you testified previously that that

12 is a respected peer-reviewed, evidence-based

13 medical journal, correct?

14      A.   Correct.

15      Q.   And would you agree, subject to the

16 limitations that Dr. Weitz lists in her study,

17 that those statistics are accurately reported in

18 paragraph 25?

19      A.   I think they are accurately reported.

20 It's what -- It's the data that they had.

21      Q.   I'm going to hand you now Exhibit 7.

22           (Document marked for identification as

23           Exhibit 7.)

24 EXAMINATION BY MS. JAROSLAW:

25      Q.   Have you seen Exhibit 7 before?
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1      A.   Yes.

2      Q.   And that's the article cited by Dr.

3 Estes in footnote 4, correct?

4      A.   Correct.

5      Q.   Are you aware that in California

6 abortions are provided not only by physicians, but

7 by nurse practitioners, certified nurse midwives

8 and physician assistants?

9      A.   Yes.

10      Q.   And did you know that 18 percent of all

11 abortions in the United States are performed in

12 California?

13      A.   I didn't know that.

14      Q.   Does that surprise you?

15      A.   I don't have an opinion on that.

16      Q.   Okay.  Dr. Weitz's research found that

17 the complication rates from aspiration abortions

18 performed by recently-trained nurse practitioners,

19 certified nurse midwives, and physician assistants

20 were statistically no worse than those performed

21 by the more experienced physician group.  Isn't

22 that right, that's her finding?

23      A.   Is that what it says?

24      Q.   Well, let me direct your attention to

25 her finding.
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1 complications with life-saving surgery?

2      A.   Correct.

3      Q.   If an office-based cardiologist has a

4 patient who has a heart attack in the waiting

5 room, is it your opinion that the office-based

6 cardiologist should be prepared to do surgery on

7 his patient?

8      A.   Well, let's go back to the prior

9 question.  I think there are several ways of

10 ensuring that a patient who has one of these

11 complications of abortions are cared for

12 adequately.

13      Q.   Okay.

14      A.   One would be for the abortion provider

15 to be able to provide those services themselves.

16 And the second would be to have an arrangement

17 wherein another qualified provider would provide

18 the service in question.

19      Q.   Okay.

20      A.   So those would be alternatives to ensure

21 that the qualified provider was available to take

22 care of these things.

23      Q.   Okay.  I just want to ask you about both

24 of those, and one is the abortion provider can

25 provide the services.  And is it fair to say that
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1 currently abortion physicians handle minor

2 complications in their office routinely?

3      A.   Yes.

4      Q.   And that would include most cases of

5 uterine perforation where the bleeding either

6 stops on its own or after administration of a

7 clotting agent, correct?

8      A.   Well, you said perforation?

9      Q.   Yes.

10      A.   I don't know about that.  I think that

11 bleeding after a procedure that's controlled with

12 oral agents may not necessarily be a perforation.

13 I mean a gravid uterus is a highly vascular

14 structure and you can have bleeding that's not

15 associated with perforation.

16           But it is true that bleeding, relatively

17 minor bleeding can be treated in an office with

18 agents that contract the uterus and help control

19 the bleeding.

20      Q.   Isn't it true that there are degrees of

21 uterine perforation?  It describes a range of

22 consequences for the uterus.

23      A.   Well again, you're using the term

24 perforation which I don't think is correct.  But

25 there are a range of complications, some of them
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care at several facilities that had previously 
been staffed exclusively by NPs.20 

Limited clinical evidence is available 
to inform policymakers about whether 
physician-only legal restrictions on abortion 
are evidence-based.21-24 Our study was 
designed to provide this evidence to policy- 
makers; it answers the question "What would 
be the impact on patient safety if NPs, PAs, 
and certified nurse midwives (CNJ\Is) were 
permitted to provide aspiration abortions in 
California?" (We use the term aspiration 
abortion to refer to what is commonly called 
surgical abortion because the technique does 
not meet the technical definition of sur- 
gery. 25) We used a noninferiority design to 
compare the incidence of abortion-related 
complications between groups because we 
anticipated a slightly higher number of 
complications among newly trained NPs, 
CN1\1s, and PAs than among the experienced 
physicians. 

regulated through a patchwork of state regula- 
tions14J5 that determine who can perform abor- 
tions, a power reaffirmed by several US Supreme 
Court decisions.16--18 Currently, nonphysician cli- 
nicians can perform aspiration abortions legally in 
only 4 states=Montana, Oregon, New Hampshire, 
and Vermont, Two additional states (Kansas and 
West Virginia) do not limit the performance of 
abortions to physicians, but nonphysician clini- 
cians have never tried to provide abortion care. 
Of the remaining 44 states (Figure 1), some allow 
nonphysidan clinicians to perform medical (but 
not aspiration) abortions under decisions by 
attorneys general or health departments, and 1 
state-California-passed statutory authority for 
that care. As part of a larger effort to limit 
abortion access, several states have recently pro- 
mulgated Jaws that specifically prohibit nonphy- 
sician clinicians from performing abortions'" For 
example, a 2009 Arizona law (HB 2564 and SB 
1175) that precluded NPs from providing abor- 
tions resulted in the discontinuation of abortion 

Objectives. We examined the impact on patient safety if nurse practitioners 
(NPs), certified nurse midwives {CNMs). and physician assistants (PAs) were 
permitted to provide aspiration abortions in California. 

Methods. In a prospective, observational study, we evaluated the outcomes of 
11 487 early aspiration abortions completed by physicians (n = 5812) and newly 
trained NPs, CNMs, and PAs {n = 5675) from 4 Planned Parenthood affiliates and 
Kaiser Permanente of Northern California, by using a noninferiority design with 
a predetermined acceptable risk difference of 2%. All complications up to 4 
weeks after the abortion were included. 

Results. Of the 11 487 aspiration abortions analyzed, 1.3% (n = 152) resulted in 
a complication: 1.8% for NP-, CNM-, and PA-performed aspirations and 0.9% for 
physician-performed aspirations. The unadjusted risk difference for total com- 
plications between NP-CNM-PA and physician groups was 0.87 (95% confidence 
interval [Cl]= 0.45, 1.29) and 0.83 (95% Cl ~0.33, 1.33) in a propensity score- 
matched sample. 

Conclusions. Abortion complications were clinically equivalent between 
newly trained NPs, CNMs, and PAs and physicians, supporting the adoption of 
policies to allow these providers to perform early aspirations to expand access to 
abortion care. (Am J Public Health. 2013;103:454-461. doi:10.2105/AJPH.2012. 
301159) 
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Increased access to early abortion is a pressing 
public health need. By 2005, the number of 
abortion care facilities in the United States 
had decreased 380/o from its peak in 1982.1 

Although the number has since remained 
stable, the proportion of US counties with no 
facility remains high at 87%; more than one 
third of women aged 15 to 44 years live in 
these counties.2 Additionally, a large propor- 
tion of US facilities are hospitals that perform 
abortions only in cases of serious medical and 
fetal indications or facilities that offer medical 
abortions only up to 9 weeks of pregnancy.2 

Many women face difficulties finding a facil- 
ity, resulting in delayed care.3 Increasing access 
is critical because abortions at later gestations 
are associated with a bigherrisk of complications? 
and higher costs. 2 Research has also found that 
many women would prefer to obtain their 
abortions earlier'' Finally, traditionally under- 
served populations experience the greatest 
barriers to abortion care, resulting in higher 
rates of procedures after the first trimester.6•7 

In California, more than half of the 58 
counties Jack a facility that provides 400 or more 
abortions (R. K Jones, PhD, Gutbnacher Institute, 
written communication, November 2011). 
Low-income and minority women are most 
likely to be served by public health depart- 
ments or community health ccntcrs,8 most 
of which do not provide abortions. These 
women are also more likely to be cared for 
by nurse practitioners (NPs) and physician 
assistants (PAs) than by obstetricians and 
gynecologists," 

One potential solution to improve access is 
to increase the number and types of health care 
professionals who offer early abortion care.10-12 

Increased emphasis has been placed on task 
sharing to better meet women's health needs 
in the context of health care workforce shortages.13 

In the United States, health professions are 

I Tracy A. Weitz, PhD, Diana Taylor, PhD, Shella Desai, MPH, Ushma D. Upadhyay, PhD, Jeff Waldman, MD, Molly F. BattistelH, BA, and Eleanor A. Drey, MD 

Safety of Aspiration Abortion Performed by Nurse 
Practitioners, Certified Nurse Midwives, and Physician 
Assistants Under a California Legal Waiver 
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Study Procedures 
Eligible patients reviewed a consent fonn 

with a facility staff member. If a patient agreed 
to participate, she was asked whether she was 
willing to have her abortion done by an NP, 
CNM, or PA; if so, the aspiration was performed 
by the NP, CNI\I, or PA on duty. Patients in this 
group were routed to a physician if clinical flow 
necessitated reorganizing patients. Patients 
were also routed to a physician if they were 
unwilling to have their abortions performed by 
an NP, CNl\f, or PA or arrived for care when 
only a physician was present. 

Each patient received $5 and a follow-up 
survey about medical problems after the 
abortion to capture any delayed postprocedure 
complications. Tf patients did not return the 
survey, clinic staff made at least 3 attempts to 
administer the survey by phone. If the patient 
experienced postabortion problems, she was 
asked a defined set of questions to obtain 
medical details. Additionally, staff conducted 
patient chart abstractions 2 to 4 weeks after 
abortion to ensure delayed complications were 

or known or suspected cervical or uterine 
abnormalities). 

The state hes no specfic 

D lawregardingwhocan 
perform abortlons, but 
other poleotl,lly legal 
b.urlers exist fo, 
non-physlcians 

The state spe<ifinlt), 
prohibits NP~ CNMs, and PA~ Irorn 
pesform?ng ebcrtlons 

The state has agroeral 
phys!d,o-<>oly 1,w for 
abortion 
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certification, and 12 months or more of 
clinical experience, including 3 months or 
more experience in medication abortion pro- 
vision. Physicians employed by the facility 
served as the comparison group. A total of 2 8 
NPs, 5 CNMs, and 7 PAs (n=40) and 96 
physicians (with training in either family 
medicine or obstetrics and gynecology) com- 
pleted procedures during the study period, 
Physicians had a mean of 14 years of experi- 
ence providing abortions compared with 
a mean of 1.5 years among NPs, CNI\Is, and 
PAs. This analysis did not include procedures 
performed by NPs, CN1\1s, and PAs during 
their training phase. 

Patients were enrolled at 22 clinical facili- 
ties between August 2007 and August 2011. 
Patients were eligible for the study if they 
were aged 16 years or older (18 years at 
Planned Parenthood affiliates), were seeking 
a first-trimester aspiration abortion (facilities 
self-defined this as s 12 or S 14 weeks' ges- 
tation by ultrasound), and could speak English 
or Spanish. Patients were excluded if they 
requested general anesthesia or did not meet 
the health-related criteria (unexplained his- 
torical, physical, or laboratory findings 

In 2005, study investigators applied to the 
California Office of Statewide Health Planning 
and Development (OSHPD) for a waiver of 
legal statutes that limit the completion of 
surgical abortion to physicians.26-28 Follow- 
ing a public meeting, hearing, and extensive 
input from stakeholders, the State of California 
granted approval for Health Workforce Pilot 
Project No. 171 in March 2007, followed by 
approval of 4 subsequent extensions. The 
study received institutional review board ap- 
provals from the University of California, San 
Francisco; Ethical and Independent Review 
Services; and Kaiser Permanente of Northern 
California (KPNC). 

In this prospective, observational cohort 
study, NPs, Cl\l}.Is, and PAs from 5 partner 
organizations (4 Planned Parenthood affiliates 
and KPNC) were trained to competence in 
the provision of aspiration abortion (a mini- 
mum of 40 procedures over 6 clinical days, 
with competence assessed by an authorized 
physician trainer). To be qualified for training, 
NPs, CNJ\Is, and PAs had to have a Califor- 
nia professional license, basic life support 

METHODS 

FIGURE 1-Landscape of health professional regulation of abortion provision in the United States. 

Note. CN l,l ~ certified nurse mid·1.ife; NP- nurse practitioner; PA- physician assistant. 
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A total of 21 095 women were screened for 
eligibility. Of these, 383 7 did not meet the 
eligibility criteria, most commonly because of 
patient age and gestational age. Among the 
1 7 2 5 8 eligible women, 13 807 agreed to 
participate in the study. Of these, 2320 had 
procedures performed by l\1Ps, CNl\Is, and PAs 
during their training phase and were therefore 
not included in this analysis. As a result of 
a protocol violation at 1 site, 79 patients in 
the physician group were excluded. Follow-up 
data were available for 69.50/o of patients, and 
follow-up rates were nondifferential between 
provider groups. Patients who did not return 
the follow-up survey were retained in the 
analytic sample because we found that they 
contacted the facility when they did experience 
a complication (n = 41 ), which we also dis- 
covered via medical mart abstraction, sug- 
gesting a low likelihood of missing complica- 
tions among this group. Additionally, in 
a sensitivity analysis, complication incidence 
and risk differences were similar when we 
excluded patients who did not return the 

RESULTS 

of group membership (l\TP, CNM, or PA vs 
physician group) on the basis of observed 
predictors.39-41 We used the Stata module 
pscore to develop the propensity scores based 
on a logistic regression model that included 
patient characteristics that potentially influ- 
enced to which provider type the patient was 
assigned (age, race/ethnicity, insurance type, 
gestational age, parity, history of cesarean 
delivery, history of miscarriages, history of 
abortions, screening for sexually transmitted 
infections, positive test for a sexually trans- 
mitted infection, selection of a clinical con- 
traceptive method, and presence of risk fac- 
tors). Patients with similar propensity scores in 
the 2 provider groups were matched using 
nearest neighbor matching. After testing that 
the balancing property of the propensity score 
was satisfied, we selected a matched sample 
composed of 78.30/o of the original sample, 
among which we replicated our mixed-effects 
analysis. We used predictive probabilities to 
calculate risk differences and 950/o confidence 
intervals (Os) for all models. We used STATA 
version 12 (StataCo1p LP, College Station, TX) for 
all analyses. 

Statistical Analysis 
We based sample size calculations for this 

study on an expected complication rate of 
2.50/o, which was based on mean complication 
rates cited in the published literature2L22,33-38 

and powered at 90% to detect a 1.00/o or 
greater difference in complication incidence 
between groups (a= .025, t-tailed test). 
The study was powered specifically for 
a noni.nferiority analysis. Although we set 
a clinically acceptable margin of difference at 
2.00/o, we took a conservative approach and 
powered the study to detect an even smaller 
difference. '"-'e then further increased the 
sample size per group by 150/o to adjust for 
clustering effects at the provider and clinic 
levels. 

'vVe compared sociodemographic character- 
istics of patients seen by NPs, CNMs, and PAs 
and those seen by physicians using mixed- 
effects logistic regression for dichotomous 
variables, mixed-effects multinomial logistic 
regression for categorical variables, and mixed- 
effects linear regression for continuous vari- 
ables, all of which included random effects 
for facility. Incidence of a complication was 
coded as a dichotomous variable. Complication 
incidence was calculated by provider group. 
We fit a mixed-effects logistic regression 
model with crossed random effects to obtain 
odds ratios that account for the lack of in- 
dependence between abortions performed by 
the same clinician and within the same facility 
and cross-classification of providers across facil- 
ities. We included variables associated with 
complications in bivariate analyses at P< .05 in 
the multivariate model in addition to other 
clinically relevant covariates to adjust for po- 
tential confounders. 

To mitigate selection bias resulting from 
the lack of randomization, we replicated the 
analysis in a propensity score-matched sample, 
a method used to achieve balance between 
study groups in observational or nonrandom- 
ized studies using the predicted probability 

complications were classified as major if the 
patient required hospital admission, surgery, 
or a blood transfusion and minor if they were 
treated at home or in fill outpatient setting. 
This classification schema is consistent with 
that used in other studies of abortion-related 
morbidity. 34-37 
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Stucly Outcomes 
Unlike a superiority analysis, a noninferior- 

ity study design determines whether the effect 
of a new treatment is not worse than that of 
an active control by more than a specified 
clinically acceptable margin.20-32 \!1/e selected 
a noninferiority design because we were 
seeking not to replace physicians as abortion 
providers or to determine whether NPs, CNMs, 
and PAs were better than current providers 
of care but to identify additional, comparably 
safe providers to supplement the provider pool. 
Because NPs, Ci\TJ\Is, and PAs who are newly 
trained in aspiration abortion have less expe- 
rience, we expected to find a statistically sig- 
nificant higher rate of complications among 
this group than among more experienced 
physicians. However, we also anticipated 
a low overall incidence of complications from 
procedures across both groups. Therefore, 
a noninferiority design provided a more 
clinically relevant analysis, Given a low 
expected complication rate in both provider 
groups, we prespecified the margin of non- 
inferiority as a change of 2%, which was 
determined before the start of the study by 
a panel of researchers and clinicians and 
approved by the Data and Clinical Safety 
Monitoring Committee, who considered eth- 
ical and clinical issues and previous US-based 
studies, which showed abortion-related 
complication rates ranging from 1.30/o to 
4.40/o.21,22,33-38 

TI1e primary outcome was the difference in 
incidence of complications within 4 weeks of 
the aspiration abortion between NPs, CNMs, 
ai1d PAs and physicians. Complications were 
categorized as immediate (occurring before 
leaving the facility) and delayed (occmring 
~ 4 weeks after the procedure). Additionally, 

captured. For all outcomes other than an un- 
complicated rerove1y, an incident report was 
generated and reviewed by the site medical 
di.rector, study investigators, and the study's 
Data and Clinical Safety Monitoring Committee. 
Additional monitoring of outcomes and study 
procedures included annual Office of Statewide 
Health Planning and Development-sponsored 
site visits; quarterly reviews of participant re- 
cruitment, patient experience, and clinical out- 
comes; and routine communication between 
facility and UC.SF study staff. 
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Outcomes 
Overall, complications were rare (Table 2). 

Out of 11 487 aspiration abortions, 1.3% (n= 
152; 95% CI= 1.11, 1.53) resulted in a com- 
plication; 1.80/o of l\TP-, Cl\~!-, and PA-per- 
fonned aspirations and 0.90/o ofphysician- 
performed aspirations resulted in a complica- 
tion. The majority of complications (146/152, 
or 960/o) were minor (1.30/o of all abortions) 
and included cases of incomplete abortion (n = 
9 among physicians, n = 24 among Ni's, O\~fs, 
and PAs), failed abortion (n = 7 among physi- 
cians, n = 11 among NPs, O\~Js. and PAs), 
bleeding not requiring transfusion (n = 2 
among NPs, Q\~fs. and P As), hematornetra (n = 
3 among physicians, n = 16 among NPs, CNMs, 
and PAs), infection (n=7 among physicians, n= 
7 among NPs, CNI\Is, and PAs), endocervical 
injury (n = 2 among physicians, n = 2 among 
l\TPs, Cl\11fs, and P As), anesthesia-related re- 
actions (n = 1 among physicians, n = 1 among 
NPs, Cl\l]\fs, and PAs), and uncomplicated 
uterine perforation (n = 3 among NPs, Cl\TJ\fs, 
and PAs}. We classified complications with- 
out clear etiology but accompanied by pa- 
tient symptoms as symptomatic intrauterine 
material {n = 16 among physicians, n = 24 
an10ng Ni's, Cl\l]\fa, and PAs). We classified 
11 minor complications as "other"; 4 were 
from physician-performed procedures 

Patient Characteristics 
The majority of women in both groups had 

had 3 or more pregnancies; no previous cesa- 
rean deliveries, miscarriages, or induced abor- 
tions; and no history of medical risk factors 
(Table 1). Women in the l\TP-CNM-PA group 
were more likely to be younger (P< .01}, 
less likely to be Asian than White (P<.01), and 
more likely to be non-Hispanic Black than 
White (P<.03}. Women were similar on all 
other sociodemographic characteristics across 
provider groups. 

follow-up survey. Patients without follow-up 
data were more likely to have no insurance, 
have fewer risk factors, be multigravida, and be 
at less than 5 weeks gestation than were those 
with follow-up data (P< .05; not shown}. 
The final analytic sample size was 11 487; of 
these procedures, 5812 were performed by 
physicians and 5675 were performed by Ni's, 
CNMs, or PAs. 
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CanUnued 

Physicians (n g 5812), NPs-CNMs-PAs {n - 5675), 
Patient Charactelistic % or Mean ±SD % or Mean ±SD 

Age, y 25.7 ±6.1 25.6 ±5.9 
16-19 12.9 13.5 
20-24 (Ref) 39.0 39.0 
25-34 36.9 37.4 
2: 35 11.2 10.1 

Race/ethnicity' 
White, non-Hispan le (Ref) 29.3 29.5 
B!ack, non-Hispanic 12.1 13.8 
Hispanic 40.6 40.4 
Asian, non-Hispanic 8.3 6.6 
Other, non-Hispanic 8.7 8.5 

Insurance t)]le 
No co\'erage (Ref) 24.7 26.5 
Medi-Cal' 56.3 54.1 
Private 11.9 14.1 
Other 7.1 5.3 

Gestational age, d 
< 36 (Ref) 2.5 2.7 
36-49 31.5 33.3 
50-63 32.1 33.1 

2: 64 33.9 30.9 
Gravldity 

~1 (Ref) 27.2 26.9 
2 20.6 21.5 

3 18.3 17.4 

2: 4 33.9 34.1 
Palityll 

0 (Ref) 44.2 44.9 
24.8 24.1 

22 30.8 30.7 

Pre\fous cesarean deliveries 
0 (Ref) 86.5 86.7 
2:1 13.5 13.3 

Previous misca rliages• 

0 (Ref) 82.3 82.7 
13.9 13.2 

<! 2 3.5 3.6 

Previous lnduced abortions' 
0 (Ref) 52.3 51.5 

28.0 28.6 

<!2 19.5 19.6 

Tested positive for an STI 3.6 3.4 

TABLE 1-Basellne Characteristics of Patient Study Participants by Provider Type 
at 22 California C!lnlcal Facilities: August 2007-August 2011 
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In 2008, 1.21 million abortions took place 
in the United States, with more 200 000 
(180/o) in the State of California 2 Nationally, 
920/o of abortions take place in the first tri- 
mester,7 but Black, uninsured, and low- 
income women have less access to this care.6 

In California, only 8 70/o of women using 
state Medicaid insurance obtain abortions in 
the first trimester.42 Because the average 
cost of a second-trimester abortion is sub- 
stantially higher than that of a first-trimester 
procedure, shifting the population distribution 
of abottions to earlier gestations would result 
in safer, Jess costly care. Increasing the types 
of health care professionals involved in abor- 
tion care is one way to reduce this health care 
disparity. 

Our study was designed to examine the 
effect of removing the physician-only require- 
ment for aspiration abortion provision in Cali- 
fomia V11e found that the care provided by 
newly trained NPs, CNJ\fs, and PAs was not 
inferior to that provided by experienced phy- 
sicians. We estimate that only 1 additional 
complication would occur for every 120 pro· 
cedures as a consequence of having an NP, 
CNl\-1, or PA as the abortion provider, Addi· 
tionally, the 0.83% risk difference was mainly 

DISCUSSION 

The estimated 950/o Cls for risk differences in 
unadjusted, adjusted, and propensity score- 
matched analyses all fell well within the prede- 
termined margin of noninferiority, and therefore 
complication rates from aspiration abortions 
performed by recently trained NPs, CNl\ls, and 
PAs were statistically no worse than those from 
those performed by the more experienced 
physician group (Figure 2). 

(950/o CI=0.01, 0.38); for delayed compli- 
cations (n = 43 for physicians; n = 80 for 
clinicians). it was 0.67% (950/o CI= 0.29, 
1.10). 

Abortions by l\1Ps, CNivfs, and PAs were 
1.92 (950/o CI= 1.36, 2.72) times as likely to 
result in a complication as those performed by 
physicians after adjusting for potential con- 
founders (see table available as a supplement 
to the on line version of this article at http:// 
www.ajph.org). Among the propensity score- 
matched sample, complications were 2.12 
(950/o CI= 1.33, 3.37) times as likely to result 
from abortions by l'\1Ps, Cl\~Is. and PAs as by 
physicians. The corresponding risk differences 
were 0. 70% (950/o CI= 0.29, 1.10) in overall 
complications between provider groups in the 
adjusted model and 0.83% (95°,o CI=0.33, 
1.33} in the propensity score-matched sample. 
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(1 urinary tract infection, 1 possible false 
passage, 1 probable gastroenteritis, 1 un- 
specified allergic reaction), and 7 were from 
NP-, CJ\11\I-, or PA-performed procedures (1 
fever of unknown origin, 1 intrauterine de- 
vice-related bleeding. 3 sedation chug errors, 1 
inability to urinate, 1 vaginitis). 

Only 6 major complications occurred (3 in 
each provider group), which included 2 uterine 
perforations, 3 infections, and 1 hemorrhage, \Ve 
found no difference in risk of major complications 
between provider groups: 0.0010/o (950/o 
0=-0.08, 0.09). 

The overall unadjusted risk difference 
for total complications between NPs, CJ\11\Is, 
and PAs and physicians was 0.87% (950/o 
CI= 0.45, 1.29). The risk difference in im- 
mediate complications (n = 9 for physicians; 
n = 20 for NPs, CNi1fs, and PAs) was 0.200/o 

Note. a= confidence interval; CNM - certified nurse midilife; NP- nurse practitioner; PA B ph)~ician assistant. Ph1~icians had completed a residency in either obstetrics and gyneco!ogy or family 
medicine. 

Physicians (n ~ 5812) NPs-CNMs-PAs (n - 5675) Tota! (n = 11 487) Risk Difference Between Pro\ider Groups (n B 11 487) 

Complication Type Rate/100 (95% a) No. Rate/100 (95% Cl) No. Rate/100 (95% Cl) No. Difference in Rale/100 (95% Cl) 

Major 0.05 (-0.01, 0.11) 3 0.05 (-0.01, 0.11) 3 0.05 (0.01, 0.09) 6 0.001 (-0.08, 0.09) 

Minor 0.84 (0.61, 1.08) 49 1.71 (1.37, 2.05) 97 1.27 (1.07, 1.48) 146 0.87 (0.46, 1.28) 

Total 0.89 (0.65, 1.14) 52 1.76 (1.42, 2.10) 100 1.32 (1.11, 1.53) 152 0.87 (0.45, 1.29) 

TABLE 2-0verall and Major and Minor Compllcatron Rates by Provider Type at 22 California Cllnlcal Facilities: August 2007-August 2011 
··--·"' - ---· ...... , 

Nate. BMI- body mass Index; CNM - certified nurse mid11ife; NP- nurse practitioner; PA= ph)'Siclan ssslste nl; Sll - sexually 
transmitted infection. Phi'Sicians had completed a resldency in either obstetrics and !;)Tieco!og,-or family medicine. Missing 
data on age (n - 18), patient insurance (n - 35), cesarean det~·el)' history (n - 82), and gralidity (n • 7) were recoded to 
mean age, no insurance, no history of cesarean de:ivery, and median gravidity, respecli1>ely. Missing data on gestaliona! age 
by ultrasound (n = 85) were recoded to gestational age by last menstrual period; where those data were also missing, they 
were recoded to lhe mean gestational age by ultrasound. for other missing variables, we created a new variable for rnlss!ng. 
'p values are based on a significance level of .05 and were calculated using mixed-effects logistic regression for dichotomous 
variables, mixed-effects multinomial logistic regression for categorical variables, and mixed-effects linear regresslon models 
for continuous variables, all of ~~ich included random effects for facility. 
"Data missing for 70 women in the NP-CNM-PA group and 56 in lhe physician group. 
<California's Medicaid program. 
~Data missing for 11 ~1>men in each prO\ider group. 
•oata missing for 25 women in the NP-CNM-PA group and 20 in the ph)~ician group. 
rData missing for 17 11omen in the NP-CNl,1-PA group and 18 in the physician group. 
fAJf risk factor variables are dichotomous (no-yes). 'No" is the reference category (not sho·tm in tab'.e). 

TABLE 1-Cantinued 
+-~·- .. --- 

Ri&~ factorsi 
Ettrerne obesity (BMI > 40 ~glrn2) 2.3 2.2 .33 
Existing chronic illness 5.0 4.9 .12 
Placenta previa (16-18 wk) 0.0 0.0 .32 

Ps)'chiatric condition 3.3 3.2 .61 
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opportunity to obtain care without the addi- 
tional indirect costs associated with traveling 
to a geographically distant abortion provider. 

The strengths of this study arc its statistical 
power, the large number of providers, and its 
setting in multiple facilities. A limitation of 
the study is its nonrandomized design, al- 
though the use of propensity score matching 
allowed for statistical adjustments to address 
this limitation. Additionally, this study had 
a low follow-up rate (70%). but this was not 
unexpected because of the sensitive nature 
of abortion, which may have deterred women 
from continuing participation in the study after 
the procedure. This follow-up rate is also 
similar to those in other US abortion-related 
studies with comparable follow-up periods 
(14-28 days).22·37•46 Although postprocedure 
complications may have been missed among 
patients for whom we did not have follow-up 
data, given the nondifferential follow-up 
rates between provider groups, we would 
expect unidentified complications to be 
equally distributed between groups, leaving 
the risk difference unaffected. A further lim- 
itation of the study is that the health care 
provider who initially identified a complica- 
tion was not blinded to the type of provider 
who performed the abortion. However, we 
hypothesize that complaints from patients 
cared for by newly trained NPs, CM\1s, and 
PAs would be more aggressively evaluated if 
the provider type was known to the health 
care provider evaluating the patient. There- 
fore, any bias caused by lack of blinding 
would have resulted in an overestimate of U1c 
risk difference. 

Our results confirm existing evidence from 
smaller studies that the provision of abortion 
by NPs, CNi\Is, and PAs is safe2ln and from 
larger intemational13 and national" 7 reviews 
that have found these clinicians to be safe 
and qualified health care providers. The 
value of this study extends beyond the ques- 
tion of who can safely perform aspiration 
abortion services in California because it 
provides an example of how research can be 
used to answer relevant health workforce 
policy issues. As the demand for health care 
providers increases under US health care 
refotm,48 one part of the solution for all health 
care, including abortion care, is to allow all 
qualified professionals to perform clinical care 
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While the reported odds ratios comparing 
complication rates from procedures performed 
by NPs, CNl'vfs, and PAs with those from pro- 
cedures performed by physicians were statisti- 
cally significant, these results should be inter- 
preted cautiously. The study was powered 
specifically for a noninferiority analysis, which 
necessitated a larger sample size than a superior- 
ity analysis would. Therefore the significance 
we see may be a result of the study being 
overpowered, 

These findings support the adoption of 
policies that increase access to abortion by 
expanding the number and type of health 
care professionals who can perform early 
aspiration abortions. The benefits of 
expanding access to abortion for California's 
women outweigh the small initial difference 
in risk, particularly because it would likely 
move many second-trimester abortions into 
the first trimester, significantly decreasing 
the overall risk of complications, which in- 
creases with gestational age.4 Expanded ac- 
cess is also likely to afford more women the 

U1e result of higher incidence of minor com· 
plications, the majority of which were from 
diagnoses easily treated and without conse- 
quential sequelae. Moreover, on the basis 
of findings in other studies, we expect this 
risk difference to narrow further over 
time.43-45 The comparison of newly trained 
NPs, C.Nl\fs, and PAs with more experienced 
physician abortion providers suggests that 
the small difference found would represent 
the maximum variation in outcomes that 
might be expected immediately after a policy 
change. 

Both provider groups had extremely low 
numbers of complications, less than 20/o 
overall-well below published rates-and 
only 6 complications out of 11 487 pro- 
cedures required hospital-based care. Be- 
cause the effect size is minimal compared 
with the published data and within the 
prespecified margin of noninferiority, 
we conclude that the difference between the 
2 groups of providers is not clinically sig- 
nificant. 

Nole. Cl• confidence interval. Both adjusted models included patient age, race/ethnicity, insurance t}lle, gestational age, 
graiidity, history or cesarean section, positi\'e test for a sexually ttansmilted Infection, an indicator for enreme obesity, an 
indicator For chronic illness, and an indicator for psychiatric conditions. 2.0 is also the delta. ~~~~~~~~--~~~- 
FIGURE 2-Unadjusted, adjusted, and adjusted propensity score-matched risk differences in 
overall complicatlon rates of first-trimester aspiration abortion by nurse practitioner, 
certified nurse midwife, and physician assistant providers compared with physician providers 
In Callfornla. 

-2.0 -1.0 0.0 1.0 2.0 
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JUNE MEDICAL V. KATHY KLIEBERT 14-CV-525-JWD 06-25-15 

THE COURT:   GOOD MORNING.  PLEASE BE SEATED.  

ANY PRELIMINARY MATTERS WE NEED TO TAKE UP BEFORE WE

TAKE OUR NEXT WITNESS?

MR. DUNCAN:  I DON'T THINK SO, YOUR HONOR.

THE COURT:  ALL RIGHT.  THEN LET US PROCEED.

MR. JOHNSON:  YOUR HONOR, DEFENDANTS CALL DR. ROBERT

MARIER TO THE STAND.

THE COURT:  ALL RIGHT.

DR. MARIER, IF YOU WOULD COME FORWARD AND BE SWORN.

(WHEREUPON, ROBERT MARIER, HAVING BEEN DULY SWORN, 

TESTIFIED AS FOLLOWS.)           

DIRECT 

BY MR. JOHNSON: 

Q THANK YOU FOR BEING HERE, DR. MARIER.  COULD YOU

STATE YOUR FULL NAME FOR THE RECORD AND SPELL IT FOR THE COURT

REPORTER?

A ROBERT L. MARIER, M-A-R-I-E-R.

Q AND WHAT IS YOUR PROFESSION?

A A MEDICAL DOCTOR.

Q AND HOW LONG HAVE YOU BEEN A MEDICAL DOCTOR?

A SINCE 1969.

Q AT WHAT UNIVERSITY DID YOU RECEIVE YOUR DEGREE?
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WHETHER OR NOT THEY HAVE DIABETES OR HEART DISEASE IS NOT A

QUESTIONS THAT'S ASKED.

AS FAR AS IMMUNIZATIONS ARE CONCERNED, THAT WAS

NEVER ASKED UNTIL FAIRLY RECENTLY.  NOW A LOT OF HOSPITALS ARE

TIGHTENING UP THEIR TB SKIN TESTING AND INFLUENZA VACCINE

REQUIREMENTS, BUT IT'S NO MORE THAN THAT AT THE MOMENT.

Q WELL PERHAPS AFTER THE TRIAL YOU CAN TELL ME WHICH

HOSPITALS DON'T REQUIRE MEDICAL HISTORY, SO WE CAN AVOID THEM.  

MR. JOHNSON:  OBJECTION. 

A EVERY ONE THAT I KNOW OF THAT I'VE --

THE COURT:  SUSTAINED.  SUSTAINED.

MS. JAROSLAW:  ALL RIGHT.

BY MS. JAROSLAW: 

Q YOU DO KNOW BECAUSE OF THE LOW RATE OF COMPLICATIONS

FROM ABORTIONS THAT YOU REFERENCED IN YOUR LETTER MOST

PHYSICIANS WOULD HAVE ONLY THE RAREST OF OCCASIONS TO ADMIT

THEIR ABORTION PATIENTS INTO THE HOSPITAL; CORRECT?

A WELL, I DON'T KNOW ABOUT THE WORD "RARE."

Q I'LL BE SPECIFIC.  ONCE IN SEVEN YEARS; IS THAT

RARE?

A WELL, THE STATISTICS ARE THAT IT'S BETWEEN -- IT'S

AROUND .5 PERCENT OF PATIENTS UNDERGOING SURGICAL ABORTIONS

HAVE SOME TYPE OF MAJOR MEDICAL COMPLICATION.

Q AND WHAT'S THE SOURCE OF THAT STATISTIC?

A WELL, THE MOST RECENT PUBLICATION, AND ACTUALLY I
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THINK IT'S A PRETTY GOOD REPORT, APPEARED IN THE JOURNAL OF

OBSTETRICS AND GYNECOLOGY BASED ON A WAIVER REQUEST IN

CALIFORNIA WHERE THEY LOOKED AT BILLING FOR EMERGENCY MEDICINE

SERVICES.

Q THE MEDI-CAL STUDY?

A YES.

MS. JAROSLAW:  YOUR HONOR, I RESERVE THE RIGHT TO

CALL A REBUTTAL WITNESS REGARDING THE MEDI-CAL STUDY, AND I'LL

MOVE ON.

THE COURT:  WE'LL TAKE IT UP AT THE APPROPRIATE

TIME.

MS. JAROSLAW:  THANK YOU.

BY MS. JAROSLAW: 

Q IF A PHYSICIAN PERFORMS THOUSANDS OF SURGICAL

PROCEDURES AND HAS A COMPLICATION ONCE IN SEVEN YEARS, DO YOU

CONSIDER THAT RARE?

A IT WOULD BE RARE FOR THAT PHYSICIAN.

Q AND WHAT ABOUT FOUR TIMES IN 20 YEARS?

A PHYSICIANS DON'T RECALL THEIR COMPLICATIONS, AND

SOMETIMES THEY DON'T EVEN KNOW ABOUT THEM.

Q THAT WASN'T MY QUESTION, DOCTOR.

A NO, I WOULDN'T CALL IT RARE BECAUSE I DON'T -- THE

PREMISE FOR IT I DON'T ACCEPT.

Q OKAY.  DR. MARIER, YOU'RE AWARE THAT SOME HOSPITALS,

PARTICULARLY TEACHING HOSPITALS, MAY CHOOSE NOT TO EXTEND
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MR. DUNCAN:  THANK YOU, JUDGE.

(WHEREUPON COURT WAS IN RECESS.)  

C E R T I F I C A T E 

          I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT 

FROM THE RECORD OF THE PROCEEDINGS IN THE ABOVE-ENTITLED 

NUMBERED MATTER. 

S:/GINA DELATTE-RICHARD 

GINA DELATTE-RICHARD, CCR 

OFFICIAL COURT REPORTER                   
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1 DR. DONNA HARRISON,
having been first duly sworn, deposeth and

2 saith as follows:
3 MR. WEITMAN: Counsel, before we get
4 started, you made a request by subpoena for
5 documents this morning. So, that's in response
6 to your request.
7 BY MS. KATZ: Okay. Noted on the record,
8 that we have received a CD with documents. Thank
9 you. And hard copies.
10 D I R E C T E X A M I N A T I O N
11 BY MS. KATZ:
12 Q. Good morning, Dr. Harrison. My name is Autumn Katz.
13 I represent the Plaintiffs in this litigation, the
14 Oklahoma Coalition for Reproductive Justice and Nova
15 Health Systems, doing business as Reproductive
16 Services. Can you state and spell your full name,
17 for the record.
18 A. Donna, D-o-n-n-a, Harrison, H-a-r-r-i-s-o-n.
19 Q. You are under oath, and are required to answer all
20 questions truthfully and to the best of your
21 knowledge. Do you understand that?
22 A. Yes.
23 Q. If you don't hear a question, please just ask me to
24 repeat it. Will you do that?
25 A. Yes.
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Page 58

1 BY MS. KATZ:
2 Q. Okay. So, I've handed you an Exhibit that is marked
3 as 11. Is the article that you were referring to in
4 your affidavit?
5 A. Let me find my quote first.
6 Q. It should be on Page 7.
7 A. I don't have it --
8 Q. Oh, I'm sorry. The quote -- I believe, the quote
9 you're referring to is on Page 2 of the study, at the
10 very top?
11 A. I found it, yes.
12 Q. Okay. So, my question was, and you can take a look
13 on Page 1, at the bottom, the last full sentence
14 says, In fact, the FDA approved regimens have been
15 less stringently evaluated than the evidence-based
16 regimens?
17 A. That's what it says.
18 Q. Okay. Do you dispute that the original FDA label
19 regimen has been less stringently evaluated than
20 evidence-based regimens?
21 A. I would have to take some time to look at that
22 question, because that's not a question that I'm
23 prepared for in this deposition. So, I would need
24 some time to go back and review the medical
25 literature to determine whether or not that regimen
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1 was less stringently evaluated.
2 Q. Okay. And the next sentence says in the article that
3 more women have participated in published trials who
4 have received a regimen of mifepristone and vaginal
5 misoprostol as compared with those who have used
6 mifepristone and oral misoprostol. Do you see that?
7 A. Yes.
8 Q. And, again, as you sit here today, you can't say
9 whether or not you agree with the author's statement
10 one way or another?
11 A. I would agree that more woman have participated in
12 published trials. But would also add that the
13 published trials are sponsored by the drug company.
14 And there's a little bit of incentive on the part of
15 the drug company to make certain protocols more
16 studied.
17 Q. In Paragraph 17, of your affidavit, you have stated
18 that many potential complications from the use of
19 Mifeprex regimen may be unknown, as there are
20 widespread inadequacies in reporting?
21 A. That is correct.
22 Q. So, what regimen were you referring to in that
23 statement?
24 A. The regimens that are currently being used in the
25 United States.
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1 Q. And then if you'll skip to Paragraph 42, of your
2 affidavit. You state, despite the fact that there
3 are serious inadequacies on the reporting of adverse
4 events involving drug-induced abortion, published
5 studies show that complications from drug-induced
6 abortions are at the very least in the range of three
7 to five percent?
8 A. That's correct.
9 Q. Okay. And my question is, can explain what you mean
10 by the term complications, as you've used it in that
11 sentence?
12 A. Well, complications are things like emergency room
13 visits, surgeries. So, that would be DNC's for
14 hemorrhaging from retaining tissue, DNC's for ongoing
15 pregnancy; those are all types of complications.
16 Infections.
17 Q. And then what do you mean by adverse events in this
18 statement, in your affidavit?
19 A. An adverse event is equivalent to complications.
20 Q. So, in your opinion, an adverse event and a
21 complication mean the same thing when we're talking
22 about medication abortion?
23 A. Correct.
24 Q. And is it your opinion that adverse events and
25 complications following medication abortion, are
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1 under reported?
2 A. Yes.
3 Q. And what's the basis for your opinion?
4 A. There are no requirements to report abortion
5 complications in the United States. The
6 complications that have been reported to the FDA are
7 voluntary. Estimates of voluntary complication
8 reporting vary, but less than half of complications
9 are ever reported to the FDA. There's no systematic
10 means of capturing these complications.
11 And often times, I have heard that women are
12 instructed to go to emergency rooms and say that
13 they've had a spontaneous miscarriage; when, in fact,
14 they've had a medication-induced abortion. So there
15 is no accurate way to actually capture the number of
16 real complications. And I'll give an example of
17 that. The -- no, I'll wait on that. I'll stop
18 there.
19 Q. So, one thing you mentioned is that you've heard that
20 women have been instructed to go to the emergency
21 room to seek treatment and to say they've had a
22 spontaneous abortion. From whom or where have you
23 heard that?
24 A. From the woman who were undergoing abortion.
25 Q. That you have treated?
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Page 62

1 A. No.
2 Q. So, just to be clear, you, yourself, have not had an

3 experience working in the emergency room where a

4 woman came to you and said that she had a spontaneous

5 abortion, and then you later discovered that she had

6 a medication abortion?

7 A. I did, indeed, have a patient who came to me, who
8 said she had a spontaneous abortion, but not in the
9 emergency room. And she reported to me that it was
10 spontaneous until about a month or two into her
11 treatment, at which point in time she said it was
12 actually an induced abortion.
13 Q. Was it a medication abortion?

14 A. No, it was not a medication abortion.
15 Q. Okay. So, outside of that incident that you just

16 described involving a patient who had a surgical

17 abortion, of the women you have spoken to, and have

18 reported this occurring, that they've been instructed

19 to say that they've had a spontaneous abortion. Have

20 your interactions with these women been in a clinical

21 setting?

22 A. No.
23 Q. Okay. In what setting were you speaking to these

24 women?
25 A. I was not personally speaking to these women. This
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1 is testimony that I have read.
2 Q. Testimony from?
3 A. It may be a newspaper article. It may be personal
4 communication to someone that would work in prolife
5 circles, who works with women. I have not personally
6 spoken to a woman, except that one.
7 Q. Are you aware of any medical studies, that have found
8 medication abortion regimens to be less effective
9 when the woman administers -- I'm sorry, when the
10 woman self-administers the misoprostol at home?
11 MR. WEITMAN: Object to form.
12 THE DEPONENT: I'm going to go back to my
13 affidavit. Okay. If you go to Paragraph 28.
14 The use of buccal misoprostol sooner than 24
15 hours after the use of mifepristone, leads to a
16 significant increased failure rate. One study
17 investigating the time of buccal misoprostol
18 after mifepristone, found that nearly one out of
19 every three to four woman took buccal misoprostol
20 shortly after the mifepristone, failed to abort.
21 Specifically, the authors found that for woman
22 who were 49 days gestation or less, the failure
23 rate was 27 percent, for woman who took the
24 misoprostol buccal immediately after
25 mifepristone. For woman who are over the
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1 original FDA limit of 49 days gestation, and were
2 at 50 to 56 days gestation, the failure rate was
3 31 percent. For woman at 57 to 63 days
4 gestation, the failure rate was 27 percent. The
5 authors of this study strongly recommended that
6 buccal misoprostol not be taken immediately after
7 mifepristone, because of the very high abortion
8 failure rate. That is from Lohr, which I
9 referenced.
10 BY MS. KATZ:
11 Q. Okay. So that study that you are referencing by
12 Lohr, was specifically designed to study the efficacy
13 of mifepristone and misoprostol administered
14 simultaneously; is that right?
15 A. Well, let's pull the Lohr study.
16 (Exhibit 12 was marked for the record.)
17 BY MS. KATZ:
18 Q. So, I'm handing you Exhibit 12. Is this the study
19 that you were referencing --
20 A. Yes.
21 Q. -- in Paragraph 28, of your affidavit?
22 A. Yep.
23 Q. And do the authors not state that this study was a
24 pilot study that sought to determine if a
25 simultaneous regimen using buccal misoprostol would
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1 be similarly effective?
2 A. I'm looking for that.
3 Q. If you look in the background on the first page,
4 under the abstract.
5 A. Under the abstract. Oh, I see. Yes. Okay.
6 Q. So, are you aware of any medical studies that have
7 found medication abortion regimens to be less
8 effective when the woman self-administers the
9 misoprostol at home buccally at least 24 hours after
10 the administration of the mifepristone.
11 A. Well, let me go back to the details of the study.
12 So, you're saying at least 24 hours after?
13 Q. At least 24 hours after.
14 A. So, let's look at the Chen review. And I'll read the
15 quote from the Chen review, in my Paragraph 31, from
16 my affidavit. Despite the presence of data
17 supporting buccal misoprostol medical abortion, there
18 are still gaps in the literature. Specifically with
19 the use of misoprostol 24 hours after mifepristone.
20 Based on the available literature, the overall
21 efficacy of regimens with a 24 hour interval between
22 mifepristone and buccal misoprostol, is significantly
23 lower than those with a 24-48 hour interval. Our
24 ability to fully understand if buccal misoprostol is
25 more effective, with a dosing interval closer to 48
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1 During the expulsion process they will have maximal
2 pain, discomfort. And a prudent physician would want
3 the woman to be under observation during the time
4 when she's most in need of opioid narcotics. And
5 that would be a merciful and prudent physician.
6 Q. Okay. So, you mentioned pain during the expulsion
7 process. Let's take a look at the ACOG Practice
8 Bulletin, which is Exhibit 7. On Page 5, in the
9 first full paragraph, the practice bulletin states,
10 pain management is an important consideration. The
11 woman should be sent home with appropriate
12 instructions for analgesia with over-the-counter
13 medications, and can be provided with prescriptions
14 for oral narcotics to use when needed.
15 In your opinion, is this recommendation that
16 women be sent home with appropriate instructions and
17 prescriptions for pain management; is this
18 appropriate?
19 A. When your aim is the least amount of clinical
20 interaction that you can get away with, this would
21 provide the least amount of clinical interaction that
22 a physician could get away with.
23 Q. Is it appropriate, in your opinion?
24 MR. WEITMAN: Object to form.
25 THE DEPONENT: When your aim is to provide
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1 the least amount of clinical interaction that
2 a physician wants to have with the patient; this
3 would provide the least amount of clinical
4 interaction that a physician would have with a
5 patient.
6 BY MS. KATZ:
7 Q. And if a physician's aim is to minimize the patient's
8 pain during the expulsion process, is this
9 recommendation appropriate?
10 A. If a physician wants to minimize the pain during the
11 expulsion process, then the physician should be
12 present and able to administer pain medication during
13 the expulsion process.
14 Q. And is that because you believe that women are
15 incapable of administering their own pain
16 medications, if they are undergoing the expulsion
17 process at home?
18 MR. WEITMAN: Object to form.
19 BY MS. KATZ:
20 Q. You can answer.
21 A. That is because I have personally experienced
22 miscarriage, as well as had patients who are in the
23 process of passing tissue. The pain can be
24 excruciating. And for a woman to be forced to make
25 clinical judgements when she is in the process of
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1 passing tissue and in excruciating pain, I believe is
2 cruelty to women.
3 Q. But do you agree that a woman is capable of managing
4 her pain at home by taking over-the-counter or
5 prescribed narcotics during the expulsion process?
6 A. I'll answer the same as what I just answered. My
7 answer doesn't change. You asked that, and I've
8 answered.
9 Q. So, you can't agree that a woman is capable of
10 managing her own pain by taking medications?
11 MR. WEITMAN: Object to form.
12 THE DEPONENT: I didn't say that. What I
13 said, is I've experienced miscarriage, myself,
14 and have had patients who have had miscarriages.
15 And the pain during the process of passing tissue
16 can be excruciating. To expect her to make
17 clinical decisions during that time of expulsion
18 is cruelty.
19 BY MS. KATZ:
20 Q. You understand that many women experience
21 miscarriages, and undergo that process at home?
22 A. Yes.
23 Q. And not under the clinical observation of a
24 physician?
25 A. Yes.
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1 Q. Is it your opinion that a woman is incapable of
2 monitoring her own bleeding and vital signs, unless
3 she has medical training?
4 MR. WEITMAN: Object to form.
5 THE DEPONENT: It is my opinion that during
6 the process of expulsion, which can be
7 excruciating, to expect a woman to make clinical
8 decisions is cruelty. That is my opinion.
9 BY MS. KATZ:
10 Q. Putting aside your view as to whether or not it's
11 appropriate or in the best interest of patient, my
12 question is; whether in your opinion a woman is
13 capable of monitoring her bleeding and her vital
14 signs during that process?
15 A. It depends on the woman.
16 Q. So, for some women the answer is yes?
17 A. For some women the answer may be yes, for some women
18 the answer may be no.
19 Q. So, is it fair to say that one of your critiques of
20 the current label protocol, is that it does not
21 require women to undergo and observe a clinical
22 observation period, following the administration of
23 the misoprostol?
24 A. Yes.
25 Q. Do you agree that the original FDA regimen also did
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Page 94

1 actually, it's not really a systemic infection.
2 That's the interesting thing about it. The
3 infection is confined to the uterus. But the
4 toxins elaborated by the organism disseminate
5 throughout the body, and result in devastating
6 illness, which has been lethal in these four
7 women that we know of.
8 Q. Do we know how the drug RU-486 lead to
9 sepsis in these cases? Do we understand that?
10 A. We don't. And that's a major mystery.
11 There's no obvious reason that connects this
12 drug treatment to this infection.
13 Q. Is there a way to characterize what we
14 know now whether mifepristone is riskier than
15 surgical abortion, or less risky?
16 A. Our best estimate of the risk of
17 mifepristone -- the risk of death of
18 mifepristone-induced abortion, is something on
19 the order of 1 in 100,000. But this is still a
20 a very rare event. The risk associated with a
21 surgical abortion at an equivalent gestational
22 age, in the early in the first trimester, is
23 about one in a million. So, on the surface of
24 it, seems like one risk is ten times higher than
25 the other. However, when you get to numbers
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1 that are not small, they are very difficult to
2 measure with precision. And I don't think that
3 I, or anyone else, on the basis of the available
4 data at the moment, would be willing to say that
5 that is necessarily a statically significant
6 difference, at the level of certainty that a
7 scientist would want before making such a
8 statement.
9 BY MS. KATZ:
10 Q. Okay. So, my question is, doesn't Dr. Greene
11 actually caution against drawing the conclusion that
12 you've drawn here? That the risk of death from
13 clostridial infection associated with medication
14 abortion, is ten times higher than the risk of death
15 from surgical abortion, at similar gestational ages?
16 A. I think Dr. Greene actually quoted exactly what I
17 quoted. He quoted the same numbers.
18 Q. Was he not unwilling -- would you agree that he was
19 unwilling to say that the risk of 1 in 100,000 versus
20 1 in a 1,000,000, is statistically significant?
21 A. Can you ask that question again, because I'm not sure
22 I exactly caught the question. Please ask it again.
23 Q. Dr. Greene was not willing to say that in comparing
24 the risks, the 1 in 100,000, and the 1 in a
25 1,000,000, he was not willing to say that the
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1 difference in the risks is a statistically different
2 one?
3 A. He was not willing to say that.
4 Q. In Paragraph 44, of your affidavit, you've cited a
5 study that was conducted in Australia, comparing the
6 outcomes of medical and surgical abortions?
7 A. Correct.
8 Q. Okay. So, let's go ahead and take a look at that
9 one.
10 (Exhibit 15 was marked for the record.)
11 BY MR. KATZ:
12 Q. I'm handing you Exhibit 15. Is the study that you
13 were referring to you in your affidavit?
14 A. Yes.
15 Q. So, this study looked at the outcomes for women what
16 had a medication abortion in Australia. And these
17 were actually the very first medication abortions
18 provided to women in Australia, is that right?
19 A. It implies that.
20 Q. All right. And out of the 7,000 patients involved in
21 the study, 947 of them had an early medication
22 abortion, correct?
23 A. Correct.
24 Q. And with reference to the protocol described in the
25 study that women followed, it states that women were
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1 given 200 milligrams of mifepristone -- I'm looking
2 at Table 1, regimens for mifepristone use.
3 A. Okay.
4 Q. It states that women were given 200 milligrams of
5 mifepristone orally, followed by 800 micrograms of
6 misoprostol vaginally, sublingually, or buccally,
7 after 0 to 72 hours?
8 A. That's correct.
9 Q. Okay. So, some of the women in this study might have
10 received mifepristone and misoprostol simultaneously,
11 correct?
12 A. There is no specification that I can see that breaks
13 it out according to when they received the
14 misoprostol.
15 Q. Okay. So, we don't know, because they haven't given
16 any details of the time interval?
17 A. Correct.
18 Q. Okay. But you do agree that simultaneous
19 administration of mifepristone and misoprostol, has a
20 much higher failure rate?
21 A. Yes.
22 Q. Okay. And then in Paragraph 45, of your affidavit,
23 you discuss a study that compares adverse events for
24 medication abortion and surgical abortion?
25 A. Yes.
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1 Q. So, let's take a look at that one.
2 (Exhibit 16 was marked for the record.)
3 BY MS. KATZ:
4 Q. I'm handing you Exhibit 16. This is the study called
5 "Immediate Complications After Medical Compared with
6 Surgical Termination of Pregnancy." And the first
7 author is listed as Maarit Niinimaki. Is this the
8 study you're referring to in Paragraph 45?
9 A. Yes.
10 Q. Okay. The women from this study, who underwent a
11 medication abortion, did so under several different
12 protocols; is that correct?
13 A. Correct.
14 Q. Okay. And we don't know what percentage of the
15 patients had a medication abortion, according to any
16 of the several listed protocols, do we?
17 A. She does not break it out in this study.
18 Q. And the study reports that 15.6 percent of woman
19 experienced hemorrhage?
20 A. That is correct.
21 Q. But in this study, there wasn't a specific definition
22 or a universal set of criteria for the diagnose of
23 hemorrhage, was there?
24 A. The diagnosis of hemorrhage was made based on
25 hospital records.
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1 Q. And on Page 799, of the study, the authors state, in
2 the last full paragraph on that page, it is important
3 to note that the severity of the diagnoses found in
4 the hospital registry may vary substantially. Do you
5 see that?
6 A. I see that.
7 Q. Okay. And then on Page 800, the authors state that
8 uterine bleeding requiring surgical evacuation,
9 probably better reflects the severity of bleeding
10 after termination of pregnancy?
11 A. And it goes on to state, the incidence of such
12 bleeding is relatively low, but it was more common in
13 the medical abortion group.
14 Q. Okay. And this study found no difference in the
15 incidence of infection between medication and
16 surgical abortions, correct?
17 A. That is correct.
18 Q. And the study found that the risk of hemorrhage after
19 medication abortion decreased with advancing
20 gestational duration, correct?
21 A. Yes, that is correct.
22 Q. Okay. And then if you switch back to your affidavit,
23 in Paragraph 46, you have cited, or you write,
24 another study reported that drug-induced abortion
25 failed in 18.3 percent of patients, and that surgical
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1 abortion failed in only 4.7 percent of patients. Do
2 you see that?
3 A. Correct.
4 Q. Okay. And then you referenced another study. So,
5 let's take a look at the Johnson study.
6 (Exhibit 17 was marked for the record.)
7 BY MS. KATZ:
8 Q. Okay. So, I'm handing you Exhibit 17, and this is an
9 article entitled "Outcomes of Suction Curettage and
10 mifepristone Abortion in the United States." Is this
11 the study you were referencing?
12 A. Yes.
13 Q. Okay. And this is a study from 1999, comparing
14 medication abortion with surgical abortion,
15 correction?
16 A. Correct.
17 Q. And the medication abortion protocol was actually the
18 original label protocol?
19 A. Correct.
20 Q. So, it was 600 milligrams of mifepristone?
21 A. Yes.
22 Q. Followed two days later by 400 micrograms of
23 misoprostol orally?
24 A. That is correct.
25 Q. And so the failure rate that you've reported in
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1 Paragraph 46, of your affidavit, is for the original
2 label protocol?
3 A. That is correct.
4 Q. And the reported rates of pain, and nausea, and
5 vomiting, and diarrhea from the study, those were
6 also based on the original label protocol?
7 A. That is correct.
8 Q. Do you agree that the failure rate for medication
9 abortion varies depending on the specific protocol
10 that is used?
11 A. Yes.
12 Q. And do you agree that complications such as bleeding,
13 or pain, or nausea also vary depending on the
14 protocol that is used?
15 A. Yes.
16 Q. Okay. So, the three studies that we just looked at,
17 the Australian study, the Finish study, and then the
18 Johnson study; all of those studies were showing that
19 there is a higher incidence of complications
20 associated with medication abortion, as compared with
21 surgical abortion?
22 A. That's correct.
23 Q. Okay. And my question is, isn't that the case
24 regardless whether a woman follows the original label
25 protocol or the current label protocol?
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STATE OF NORTH DAKOTA             IN DISTRICT COURT
COUNTY OF CASS                EAST CENTRAL JUDICIAL
                                           DISTRICT

MKB MANAGEMENT CORP, d/b/a RED   )
RIVER WOMEN'S CLINIC, and        )
KATHRYN L. EGGLESTON, M.D.,      )
                                 )
               Plaintiff,        ) Civil Number
                                 ) 09-2011-CV-02205
          vs.                    )
                                 )
BIRCH BURDICK, in his official   )
capacity as State Attorney for   )
Cass County, TERRY DWELLE,       )
M.D., in his official capacity   )
as the chief administrator of    )
the North Dakota Department of   )
Health,                          )
                                 )
               Defendants.       )

          The discovery deposition of DONNA

HARRISON, MD, taken under oath on December 7, 2012,

at the hour of 8:51 a.m., at 200 West Madison

Street, 39th Floor, Chicago, Illinois, pursuant to

the Rules of the Supreme Court of Illinois and the

Code of Civil Procedure, before Valerie M.

Calabria, CSR, RPR, a notary public in and for the

County of Cook and state of Illinois, pursuant to

notice.

Reported by:  Valerie M. Calabria, CSR, RPR
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1 APPEARANCES:

2   CENTER FOR REPRODUCTIVE RIGHTS
  BY:  MS. AUTUMN KATZ

3        MR. DAVID BROWN
       120 Wall Street

4        New York, New York  10005
       917.748.9931

5        917.496.8905
       akatz@reprorights.org

6        dbrown@reprorights.org

7           appeared on behalf of the Plaintiffs;

8   STATE OF NORTH DAKOTA, OFFICE OF ATTORNEY GENERAL
  BY:  MR. DOUGLAS B. ANDERSON

9        Assistant Attorney General
       500 North 9th Street

10        Bismarck, North Dakota  58501-4509
       701.328.3640

11        dbanders@nd.gov

12           appeared on behalf of the Defendants.

13
                   * * * * * * *

14

15

16

17

18

19

20

21

22

23

24
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1                      (Witness duly sworn.)

2                 DONNA HARRISON, MD,

3 called as a witness herein, having been first duly

4 sworn, was examined and testified as follows:

5                     EXAMINATION

6 BY MS. KATZ:

7       Q.    So my name is Autumn Katz, and I

8 represent the plaintiffs in this case, MKB

9 Management, doing business as Red River Women's

10 Clinic, and Dr. Kathryn Eggleston.

11                Can you state and spell your full

12 name for the record.

13       A.    Sure.  Donna, D-o-n-n-a, Harrison,

14 H-a-r-r-i-s-o-n.

15       Q.    And do you currently live in

16 Eau Claire, Michigan?

17       A.    I live in Berrien Center, Michigan.  My

18 mailing address is Eau Claire, Michigan.

19       Q.    Who is your current employer?

20       A.    American Association of Pro-Life

21 Obstetricians and Gynecologists.

22       Q.    Have you ever been deposed before?

23       A.    Yes.

24       Q.    How many times?
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1 could see that there was a pretty significant need

2 within the American Association of Pro-Life Ob/Gyns

3 for a dedicated public policy person.  And it

4 worked out with my family.  So that worked, and

5 I've done that ever since.

6                I've also done some private

7 consulting on the side.  I do some other things in

8 the community, but my primary professional focus

9 has been writing and research and CME lecturing,

10 continuing medical education lecturing.

11       Q.    And that's -- all of those are with

12 AAPLOG?

13       A.    AAPLOG, other than a little bit of

14 private consulting.

15       Q.    So you haven't been seeing patients

16 since '99?

17       A.    Not for pay.  So the patient

18 consultations that I do are pro bono.

19       Q.    Do you do that on a regular basis?

20       A.    Probably -- no, I wouldn't say regular.

21 I would say an irregular basis but, you know, maybe

22 a couple times a month.  But they're informal.

23 They're not --

24       Q.    Are they previous patients of yours or
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1 just --

2       A.    Some of them are previous patients.

3 Some of them are curbside consults.  Some of them

4 are questions asked of AAPLOG but then referred out

5 to the board if someone can answer, so internet

6 consultation-type things.

7       Q.    But in terms of a regular -- your own

8 practice, you haven't practiced since '99?

9       A.    I have not, charging patients.  I

10 wouldn't say I've not been practicing because

11 teaching and writing research are an essential part

12 of my practice, and that's the administrative part

13 that I've chosen.

14       Q.    What is the American College of

15 Obstetricians and Gynecologists?

16       A.    It is one of the largest -- well, it's

17 the professional organization of obstetricians and

18 gynecologists in the United States.

19       Q.    And are you a member?

20       A.    I am not.  I rescinded my membership

21 back in, I believe it was, 2007 over protest from

22 ACOG Ethic Statement 385.  I believe that's the

23 date.

24       Q.    So up until 2007 you were a member of
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1 for childbirth versus abortion, is that opinion

2 specifically mentioned in your affidavit and

3 reports?

4       A.    No.

5       Q.    Is that all cause mortality statistic

6 for abortion, is it broken down by medication

7 versus surgical abortion?

8       A.    No, but it does come from studies in

9 which women have both medication abortion and

10 surgical abortion.

11       Q.    What experience do you have treating

12 abortion patients?

13       A.    Well, I've had patients that have been

14 my patients who have had abortions elsewhere and

15 I've taken care of them afterwards.

16       Q.    Have you ever taken care of a patient

17 who received a medication abortion?

18       A.    No, because by the time I switched to

19 my work with the American Association of Pro-Life

20 Ob/Gyns, that was the same time that mifepristone

21 was approved for use as medication abortion.

22       Q.    And you don't have any experience

23 advising a patient who was considering having a

24 medication abortion?
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1       THE WITNESS:  I think based on peer-reviewed

2 medical literature abortion is a procedure that has

3 a worse outcome than its alternative, which is live

4 birth, that it produces greater all cause

5 mortality.  It produces greater risk of suicide,

6 greater risk of preterm birth in subsequent

7 pregnancies, and I think that it is a poor medical

8 choice.  Given the choices, I think abortion is the

9 poor medical choice.  It treats no disease.  It's

10 a -- it's a poorer choice than its outcome, than

11 it's alternative, which is live birth.

12 BY MS. KATZ:

13       Q.    So with all due respect, my question

14 was not the medical outcomes but whether in your

15 opinion abortion should be legal and, if so, under

16 what circumstances.

17       A.    Let me think about that for a minute.

18 I'm going to take a minute to think about it.

19       Q.    Sure.

20       A.    As a hypocratic physician, I don't

21 believe that abortion has any place in the practice

22 of medicine.

23       Q.    Do you agree that an abortion may be

24 necessary in some circumstances to save the life or
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as Governor 
of Oklahoma, et al.,  

 
                                             Defendants.  
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)   

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 
DECLARATION OF DIANA O. SALGADO  

 

I, Diana O. Salgado, declare as follows: 

1. I am an attorney at Planned Parenthood Federation of America (PPFA) and am 

counsel of record for Plaintiff Comprehensive Health of Planned Parenthood Great Plains, Inc. in 

this action. 

2. Attached as Exhibit 8-1 is a true and correct copy of excerpts of the deposition of 

Donna Harrison, M.D. in Reproductive Health Services of Planned Parenthood of the St. Louis 

Region v. Missouri Department of Health & Senior Services, AHC No. 19-0879 (Admin. Hearing 

Comm. Mo. Aug. 28, 2019). PPFA represented Reproductive Health Services of Planned 

Parenthood of the St. Louis Region in this action. 

3. Attached as Exhibit 8-2 is a true and correct copy of excerpts of the testimony of 

Donna Harrison, M.D. in Reproductive Health Services of Planned Parenthood of the St. Louis 

Region v. Missouri Department of Health & Senior Services, AHC No. 19-0879 (Admin. Hearing 

Comm. Mo. Oct. 18, 2019). PPFA represented Reproductive Health Services of Planned 

Parenthood of the St. Louis Region in this action. 
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4. I declare under penalty of perjury that the foregoing is true and correct.  

  
      /s/ Diana O. Salgado* 
      Diana O. Salgado 

*I certify that I have the signed original of this 
document, which is available for inspection at any 
time by the Court or a party to this action. 
 
/s/ J. Blake Patton  
J. Blake Patton, Oklahoma Bar No. 30673 
WALDING & PATTON PLLC 
518 Colcord Drive, Suite 100 
Oklahoma City, OK 73102 
Phone: (405) 605-4440 
Fax: None 
bpatton@waldingpatton.com 
Attorney for Plaintiffs 
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 1                    THE VIDEOGRAPHER: Good morning.
 2                We're now on the record.
 3                    Today's date is August 28th, 2019.
 4                The time is now 9:00 a.m.
 5                    This is the video deposition of
 6                Dr. Donna J. Harrison taken in the matter
 7                of Reproduction Health Services of
 8                Planned Parenthood of the St. Louis
 9                Region versus Mississippi Department of
10                Health and Senior Services.
11                    Will the attorneys please introduce
12                themselves and who they represent, and
13                will the court reporter please swear in
14                the witness?
15                    MS. CLARKE: Christine Clarke for
16                RHS, Planned Parenthood.
17                    MR. SAUER: And John Sauer on behalf
18                of the Missouri Department of Health and
19                Senior Services.
20                    THE VIDEOGRAPHER: Off the record.
21                    (Off the record.)
22                    THE VIDEOGRAPHER: Back on the record

23                at 9:04.
24                    MR. MUNIZ: This is Richard Muniz on
25                behalf of Petitioner.

Min-U-Script® Midwest Reporting, Inc. (1) Pages 2 - 4

Case 5:20-cv-00277-G   Document 84-8   Filed 04/10/20   Page 6 of 18
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 784 



Reproductive Health Services of Planned Parenthood vs.
Missouri Department of Health and Senior Services

Donna Harrison, M.D.
August 28, 2019

Page 5

 1                   DONNA HARRISON, M.D.,
 2  called as a witness by the Respondent, having first been
 3  duly sworn, was examined and testified as follows:
 4                     DIRECT EXAMINATION
 5  BY MS. CLARKE: 
 6  Q.  Good morning, Dr. Harrison.  Could you state and
 7        spell your name for the record, please?
 8  A.  My name is Donna Harrison; D-o-n-n-a,
 9        H-a-r-r-i-s-o-n.
10  Q.  Thank you, Dr. Harrison.
11             So I know I introduced myself before.  I'm
12        going to do it again.  My name is Christine Clarke,
13        and I represent Reproductive Health Services of
14        Planned Parenthood of the St. Louis Region, which
15        I'm most likely going to refer to as either RHS or
16        Planned Parenthood.  Is that okay?
17  A.  Okay.
18  Q.  And do you know why you're here today?
19  A.  I do.
20  Q.  And why are you here today?
21  A.  I'm here to have a deposition.
22  Q.  Have you had your deposition taken before?
23  A.  Yes.
24  Q.  So you probably know the drill.  I'm going to go
25        through the basic rules anyway so we're on the same
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 1        page.
 2             Today I'm going to be asking you a series of
 3        questions, which you'll be answering on the record.
 4        The court reporter will be taking down everything
 5        we say, so it's important that we try not to talk
 6        over each other.  I'm going to ask that you let me
 7        finish my question before you begin your answer.
 8        Is that okay?
 9  A.  Uh-huh.  Yes.
10  Q.  My next point was the court reporter can't take
11        down gestures like nodding or shaking your head or
12        "uh-huh" and "huh-uh," so I'm going to ask you to
13        answer verbally.  Is that okay?
14  A.  Yes.
15  Q.  And I know Mr. Sauer and I share the trait of
16        speaking rapidly.  So if you don't understand one
17        of my questions, I'm going to need you to let me
18        know so I can repeat it or rephrase it as needed.
19        Is that okay?
20  A.  Yes.
21  Q.  And I apologize in advance to everyone if I mumble.
22             If at any point you need a break, just let me
23        know.  That's not a problem at all.  I'm going to
24        ask you to answer any pending questions before we
25        take a break.  Is that okay?
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 1  A.  Yes.
 2  Q.  During the course of the deposition, Mr. Sauer
 3        might make objections.  Unless he instructs you not
 4        to answer, his objection will be noted for the
 5        record, but you'll still have to answer the
 6        question.  Is that okay?
 7  A.  Yes.
 8  Q.  And you understand that you're testifying under
 9        oath today; right?
10  A.  Yes.
11  Q.  Have you taken any medication which may impair your
12        ability to give truthful or accurate testimony
13        today?
14  A.  No.
15  Q.  Okay.  I'm going to start by handing the court
16        reporter --
17              (Plaintiff's Exhibit No. 1 marked.)
18    BY MS. CLARKE: 
19  Q.  I've just handed you what's been marked as
20        Plaintiff's Exhibit 1.  You can take a look at it.
21             Do you recognize this document?
22  A.  Yes.
23  Q.  Okay.  And what is it?
24  A.  This is my resumé.
25  Q.  And does this resumé accurately represent your
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 1        professional qualifications and experience?
 2  A.  Yes.
 3  Q.  Okay.  So at the beginning of it, it mentions that
 4        you are a board-certified physician in obstetrics
 5        and gynecology.  Is that correct?
 6  A.  That's correct.
 7  Q.  And you're certified by the American Board of
 8        Obstetrics and Gynecology?
 9  A.  That's correct.
10  Q.  Are you certified in any specialties or
11        subspecialties?
12  A.  Obstetrics and gynecology.
13  Q.  Okay.  No particular subspecialty of obstetrics and
14        gynecology?
15  A.  No.
16  Q.  Maternal fetal medicine?
17  A.  No.
18  Q.  And it says that you are the executive director of
19        the American Association of Pro-Life Obstetricians
20        and Gynecologists.
21             Is that pronounced "AAPLOG" or "AAPLOG"?
22  A.  Yes.
23  Q.  Which one do you prefer?
24  A.  Well, we generally say, "AAPLOG," because if you say,
25        "AAPLOG," people spell it A-P-P-L-O-G.
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 1  Q.  Like an apple?
 2  A.  Like an app.
 3  Q.  And it mentions that it's the largest nonsectarian
 4        pro-life physician organization in the world.
 5  A.  That's correct.
 6  Q.  What does "nonsectarian" mean in that context?
 7  A.  We are not religiously affiliated.  We have -- we
 8        make no claims of any particular religious criteria.
 9        We don't even know what the religious basis of our
10        organization is, although -- unless someone
11        self-identifies.  So we have no criteria for that.
12  Q.  All right.  You mean for members?
13  A.  For members there's no religious criteria.  The only
14        criteria is that they agree with our mission
15        statement.
16  Q.  And what's that mission statement?
17  A.  I'm not going to be able to quote it word for word,
18        so you're going to have to go on the website or I'll
19        have to pull up the website.
20  Q.  Okay.  That's fair enough.
21             Can you give me a summary of -- of sort of what
22        it says, generally speaking?
23  A.  I can give you a general summary.
24  Q.  That would be great.
25  A.  We -- we exist to provide an evidence-based defense
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 1        for both the pregnant woman and her unborn child.
 2  Q.  And it mentions in your resumé that under your
 3        leadership AAPLOG has doubled membership, launched
 4        the annual Matthew Bulfin Educational Conference,
 5        developed an up-to-date website and social media
 6        presence, and launched systematic outreach.
 7             So did you spearhead the beginning of the
 8        Matthew Bulfin Educational Conference?
 9  A.  The -- it's a difficult question to answer because
10        we've had conferences since the mid-'80s.  It was
11        named the Matthew Bulfin Educational Conference while
12        I was involved with AAPLOG leadership, but prior
13        to -- I believe it was prior to my assuming executive
14        directorship.
15  Q.  So that would be when you were the president of
16        that?
17  A.  Chairman of the board.
18  Q.  Okay.  And when were you chairman of the board?
19  A.  Oh, boy.  Let me go back and see if I have it on
20        here.  Let's see.  Oh, yeah.  Okay.  So what it says
21        here is president.  Since it was a board-run
22        organization, the president was essentially the same
23        as the chairman of the board, okay.  There wasn't a
24        separate organization.
25             Under my leadership -- well, prior to my assuming
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 1        the executive directorship, there was one previous
 2        executive director who kind of spearheaded the
 3        executive director position as separate from the
 4        board.
 5  Q.  And who was the previous executive director?
 6  A.  Dr. Joseph D. Cook.
 7  Q.  And is it accurate to say that under your
 8        leadership AAPLOG launched its website?
 9  A.  I think Joe was actually executive director when our
10        website was started, but I -- I'd have to go back and
11        look.
12  Q.  But did you help develop it?
13  A.  Yes.  I did help develop.
14  Q.  Do you add content to the website?
15  A.  I do via the board.  I mean, yeah.
16  Q.  But are you in charge of what goes on the website
17        or does someone else do that?
18  A.  The entire board's in charge of what goes on the
19        website.
20  Q.  Oh.
21  A.  So it's not an individual decision on my part.
22  Q.  But you're not like the web master for the website?
23  A.  No.  The person who is -- who puts the content on is
24        a company that we contract with.
25  Q.  And it says that under your leadership AAPLOG
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 1        developed up-to-date social media presence.
 2             Does AAPLOG have a Facebook page?
 3  A.  We do.
 4  Q.  And are you in charge of what goes on the Facebook
 5        page?
 6  A.  The entire board is in charge.  So I'm not the only
 7        one that contributes to that.  So the entire board
 8        contributes.
 9  Q.  So are there multiple people who write the content
10        for the Facebook page?
11  A.  Correct.
12  Q.  And does AAPLOG have an Instagram account that you
13        know of?
14  A.  Not that I know of.
15  Q.  Does AAPLOG have a Twitter handle?
16  A.  I think so.
17  Q.  And do you contribute to what AAPLOG tweets?
18  A.  Yes.  I mean, yes, but I'm not the only contributor,
19        so -- sorry.  I was trying to understand your
20        question.
21  Q.  Me also.
22  A.  I'm a little -- I was born a little bit early for the
23        whole Twitter tweet thing, so you have to bear with
24        me.
25  Q.  No problem.
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 1             But you occasionally contribute to the
 2        things --
 3  A.  Yes.
 4  Q.  -- that AAPLOG will --
 5             And it says here that you've authored peer
 6        review papers on the approval of RU-486 and on
 7        Ulipristal, ella?
 8  A.  Yes.
 9  Q.  As well as on the embryocidal potential of hormonal
10        contraception?
11  A.  Correct.
12  Q.  Have you authored peer review papers on other
13        topics?
14  A.  Most of my peer review papers focus on medical
15        abortion.
16  Q.  And that would be medical abortion as opposed to
17        surgical abortion?
18  A.  Well, when you look at medical abortion, you look at
19        complications, so there may be some surgical abortion
20        component to it as well.
21  Q.  But if I were to say "medication abortion," is that
22        the same as medical abortion?
23  A.  Drug-induced abortion, Mifeprex abortion, medication
24        abortion.  The problem is there's -- there's a lack
25        of standard nomenclature.  So some people can use the
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 1        term "medical abortion" to mean an abortion that is
 2        medically indicated versus a medical abortion which
 3        is a drug-induced abortion, so it's --
 4  Q.  But when you say that you've written peer review
 5        papers on medical abortion, you mean
 6        medication-induced abortion?
 7  A.  Mifeprex, yeah.
 8  Q.  You are aware that I'm not a doctor.  So I'm also
 9        trying to make sure that I'm using the right words.
10  A.  No problem.
11  Q.  And then it says that you are an adjunct professor
12        at Trinity International University in Deerfield,
13        Illinois --
14  A.  Correct.
15  Q.  -- teaching post graduate seminars at the Annual
16        Center for Bioethics and Human Dignity Summer
17        Workshops?
18  A.  Correct.
19  Q.  Do you teach anything besides summer workshop
20        graduate seminars in bioethics and human dignity?
21  A.  No.
22  Q.  Have you ever taught undergraduates?
23  A.  I've done several seminars for undergraduates on
24        beginning of life issues; one at -- I've done
25        several.  So the most recent one I can think of is at
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 1        the university that is local to my home, which is
 2        Andrews University.  And --
 3  Q.  Sorry, that's Anders or Andrews?
 4  A.  Andrews University.
 5             I've done some Students for Life seminars
 6        at Grand Valley.  I -- so I lecture in different
 7        places, so short seminars and short presentations,
 8        some to undergrads, some to graduates, some to, you
 9        know, Medical Students for Life, so they can have
10        medical student seminars.  Seminars at Notre Dame.
11  Q.  Notre Dame?
12  A.  One at Wayne State Medical School.
13  Q.  Would those be seminars for credit or like --
14  A.  No.  Well, I don't know about the undergrad, Andrews
15        University, whether that was credit.  It may have
16        been.  Teaching, it was a class.
17             Oh, I did another class at University of Hawaii,
18        again, on -- and that -- there may have been credit
19        involved with that, but it wasn't specifically my
20        credit.  Do you know what I'm saying?  It was the
21        class.  I was there as a presenter for the class.
22  Q.  Oh, I understand.
23  A.  Okay.
24  Q.  I thought I had seen something about Hawaii, but
25        maybe I made that up.
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 1             Okay.  Okay.  So you are licensed to practice
 2        medicine in Michigan.  Is that right?
 3  A.  Correct.
 4  Q.  Are you licensed to practice anywhere besides
 5        Michigan?
 6  A.  No.
 7  Q.  And do you live in Michigan?
 8  A.  Yes.
 9  Q.  And are you currently practicing medicine?
10  A.  I'm not.
11  Q.  And when was the last time that you were in
12        private -- well, I should say, when was the last
13        time you practiced medicine?
14  A.  May 8th, 2000.
15  Q.  And --
16  A.  Well, you know, it's an interesting way to putting it
17        when you say "practice medicine."  That's the last
18        time I had a private practice.  But what I do in my
19        work as executive director of AAPLOG does involve
20        understanding and application of medical principles
21        that any OB/GYN would -- would do.  So it's more like
22        administrative work.
23  Q.  I see.
24  A.  But it's not clinical practice with patients.
25  Q.  And so since May 8th, 2000, has your work been
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 1        the position of the uterus prior to surgery."
 2             What do you mean by "position of the uterus"?
 3  A.  Well, I mean how the fundus of the uterus -- how the
 4        uterus lies in the pelvis; okay?
 5             The uterus can lie such that it's mid plane in
 6        the -- in the -- kind of the same plane as the
 7        cervix.  It can be anteflexed.  So the fundus comes
 8        up where the cervix -- the plane of the cervix is
 9        here and the plane of the uterus is here -- mid
10        portion of the uterus.  It can be retroflexed where
11        the plane of the cervix is here and the plane of the
12        fundus is here.
13  Q.  And that's referred to as "flexion"?
14  A.  Position.
15  Q.  Position.
16  A.  I mean -- yeah, position and flexion.
17  Q.  Is the same thing?
18  A.  Yes, it's essentially -- we're talking describe the
19        uterus as it anatomically sits in the pelvis.
20  Q.  Okay.
21  A.  Okay.
22  Q.  Does position also refer to version?
23  A.  Anteflexed, anteverted, okay.  So that's anteflexed.
24        "Anteverted" means that the position of the cervix is
25        a little bit anterior and the position of the fundus,

Page 82

 1        okay, is here.  But the position of the cervix could
 2        be here and the position of the fundus could be here,
 3        so that would just be anteflexed.
 4  Q.  I see.
 5  A.  But not anteflexed and anteverted.
 6             Similarly could be anteflexed, you know, cervical
 7        position and a retroflexed -- retroverted uterus.
 8        Okay.  So it's -- if you want to get into the
 9        nuances, it describes the position of the uterus, not
10        just the cervix, but the fundus as well.
11  Q.  Okay.
12  A.  The top of the uterus.
13  Q.  Okay.  And what's the significance of determining
14        the position of the uterus prior to performing an
15        aspiration abortion?
16  A.  The instruments that you use for dilating the cervix
17        and the instruments that you use for the aspiration
18        have a curve to them.  Okay.  It's -- I'll just use
19        my hand as the -- I realize you can't -- all right.
20             So -- so they have a curve to them.  If you
21        expect the uterus to be normally anteflexed and
22        anteverted, then you insert the curve to match the
23        curve of the canal.  But if the uterus is retroflexed
24        and you insert an instrument that's curved, you have
25        increased risk of perforating the uterus because you
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 1        expected uterine canal to be here and the uterine
 2        fundus is here.  So it's an increased risk of
 3        perforation.
 4             So it's very important prior to instrumenting the
 5        uterus that you know the position of the -- of the
 6        uterine canal, the endocervical canal and the
 7        position of the fundus.
 8  Q.  And that's true of aspiration abortions, both
 9        manual and vacuum?
10  A.  Uh-huh.  Yeah.  Because the curette has a slight
11        curve to it.
12  Q.  And I forgot to ask you this earlier, have you ever
13        performed an abortion?
14  A.  I have.
15  Q.  And you performed one abortion.  Is that right?
16  A.  One.
17  Q.  And that was during your residency?
18  A.  Yes.
19  Q.  Do you -- what kind of abortion procedure was that,
20        if you recall?
21  A.  That was first trimester.
22  Q.  And was that an aspiration abortion?
23  A.  That was an aspiration abortion.
24  Q.  Was that a medically indicated abortion, if you
25        recall?

Page 84

 1  A.  That was a deceit.  I went into the operating room to
 2        assist an attending for a D&C and ask him for the
 3        indication and he said, "She's pregnant."
 4             And I said, "What was the indication?"
 5             And he said, "She's pregnant."  And I had already
 6        completed the abortion.
 7  Q.  And so you thought it was, perhaps, a miscarriage?
 8  A.  No.
 9  Q.  What did you think?
10  A.  Generally you perform an as- -- well, I assumed that
11        it would be a miscarriage, but I trusted the
12        attending physician and he didn't document that it
13        was a dead baby.
14  Q.  And you had assumed that it wouldn't have been a
15        non-medically indicated D&C because it was a
16        Catholic hospital?
17  A.  No.
18  Q.  Was it a religiously affiliated hospital?
19  A.  Uh-huh.  It was.
20  Q.  Was it a Catholic hospital?
21  A.  No.
22  Q.  Okay.  All right.
23             Going back to the --
24             Okay.  So would the position of the uterus
25        generally influence the method of abortion that one
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 1  Q.  How many D&Es would you say you've done?
 2  A.  Two on gestational ages at that age.
 3  Q.  How many D&E's total would you say you've done?
 4  A.  Well, that's it.  I mean, after that you do an
 5        induction.  Before that you do an aspiration, so
 6        because --
 7  Q.  All right.
 8  A.  Up until about 13, 14 weeks you do an aspiration.
 9        But once you get calcified fetal bones, you do a D&E.
10        And once you get about, you know, 19, 20 weeks, then
11        you do an induction.  So I've done two D&Es at that
12        gestational age.
13  Q.  I might have --
14                      MS. CLARKE: Sorry.  Could you read
15                  that back?
16                       (Record read.)
17    BY MS. CLARKE: 
18  Q.  I was getting my weeks confused.
19             Okay.  So for Footnote 6 you cite this website
20        at UWHealth.org.
21  A.  It's just an example site.  It's a patient
22        information site that was available to -- to say what
23        is told to patients about an average time for a D&E.
24  Q.  Okay.  So you're not citing that as an example of
25        any kind of comprehensive study of how long a D&E
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 1        would take?
 2  A.  No.  No.  No.  No, this is an example.  This is a
 3        patient education site.  So it's an average time for
 4        a D&E.  It's about 30 minutes.
 5  Q.  And do you know what the average time for a D&E is
 6        based on any kind of comprehensive study of the
 7        length of time that D&Es take?
 8  A.  No.
 9  Q.  Let's see.  So on the next page, on page 5, you
10        write, "The ACOG practice bulletin on second
11        trimester abortion states that the abortion
12        procedure performed after 12 weeks of gestation is
13        a D&E and not an aspiration as described in the
14        operative report."
15             Is it your understanding that the practice
16        bulletin recommends for or against doing an
17        aspiration abortion in a second trimester, or after
18        12 weeks?
19  A.  That's -- you can't aspirate a -- calcified fetal
20        bones into a 12-millimeter section catheter.  Can't
21        possibly be done.
22  Q.  So you're saying it's impossible?
23  A.  I'm saying it's impossible for a 15-week fetus to be
24        removed with a 12-millimeter suction catheter.
25  Q.  Okay.  And if I said that the ACOG bulletin didn't
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 1        refer to aspiration one way or the other, that
 2        wouldn't change your opinion that it's impossible?
 3  A.  A 12-millimeter section catheter is this big.  Okay.
 4        The fetus at 15 weeks is already -- you're taking
 5        this size.  You got calcified bones, and you've got a
 6        skull that's this big.  It's not going to happen.
 7  Q.  And so you would use D&E, then, so that you could
 8        use instruments to remove the fetus?
 9  A.  So that you can grasp the leg with a grasper that
10        doesn't let go and you pull the leg off.  You grasp
11        the other leg and you pull the leg off, and you crush
12        the torso and you pull it out, and then you finally
13        crush the skull and you pull it out.  I mean, it's --
14        it's on a living fetus.  It's gruesome.
15  Q.  And that couldn't be accomplished by using a
16        suction catheter?
17  A.  Well, you can't crush a fetal skull with a suction
18        catheter.
19             Could you turn the suction catheter way, way,
20        way, way up and disarticulate the fetus?  That would
21        be beyond what you're supposed to do with a suction
22        catheter.  It involves huge risk.  If you -- if you
23        suck a piece of the -- of the uterus like that, I
24        mean, you can take out part of the uterus.  So that
25        would be a -- kind of a reckless thing to do.
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 1             But I can tell you the skull is not going to fit
 2        through a 12-millimeter suction catheter.
 3  Q.  Okay.  I've definitely lost myself in my notes.
 4        Sorry.  I apologize if I've asked this before.
 5             Do you have an opinion as to why the first
 6        surgical abortion attempt failed?
 7                      MR. SAUER: Are we still talking
 8                  about Patient 2?
 9                      MS. CLARKE: Yep.
10                      THE WITNESS: Nope.  No opinion.
11    BY MS. CLARKE: 
12  Q.  Do you have an opinion as to why the second
13        abortion attempt failed?
14  A.  For Patient 2?
15  Q.  Uh-huh.
16                      MR. SAUER: Are we talking about
17                  Patient 2 or Patient 1?
18                      MS. CLARKE: You know what --
19                      MR. SAUER: I think Patient 2 had two
20                  attempts and Patient 1 had three
21                  attempts.
22                      MS. CLARKE: Patient 2.  You're
23                  right.  So strike that.  Sorry.  And
24                  thank you.
25    ///
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Page 49

1 this witness would be first.  I don't know if you

2 want to stay on the record.

3              COMMISSIONER DANDAMUDI:  We're off

4 the record.

5             (Off the record.)

6             (Whereupon, Dr. Harrison was

7 sworn/affirmed by the court reporter.)

8             COMMISSIONER DANDAMUDI:  On the

9 record.  Mr. Sauer.

10                 DR. DONNA HARRISON,

11 of lawful age, produced, sworn/affirmed, and

12 examined says:

13                  DIRECT EXAMINATION

14 QUESTIONS BY MR. SAUER:

15        Q.    Ma'am, could you please state your

16 name for the record?

17        A.    I'm Dr. Donna Harrison.

18        Q.    Dr. Harrison, what is your current

19 occupation?

20        A.    I'm the executive director of the

21 American Association of Pro-Life Obstetricians and

22 Gynecologists.

23        Q.    And you mentioned that you're a

24 doctor.  What's the nature of your medical

25 training?

Page 50

1        A.    I'm board certified in obstetrics and

2 gynecology.

3        Q.    How long have you been board

4 certified in obstetrics and gynecology?

5        A.    I've been continuously board

6 certified since I finished residency two years

7 after residency.

8        Q.    And to your recollection, were you

9 initially board certified in 1993?

10        A.    That's correct.

11        Q.    And have you been continuously board

12 certified as an OG/GYN ever since then?

13        A.    Yes, that's correct.

14        Q.    Do you have experience in actual

15 medical practice as an OB-GYN?

16        A.    Yes, I do.

17        Q.    What -- generally speaking, what's

18 that experience?

19        A.    So resident -- including residency

20 training and private practice, it's general

21 obstetrics and gynecology, which means operating

22 and treating diseases of the reproductive system.

23 Although I did not do surgery for -- I didn't do

24 oncology surgery.

25        Q.    Did that -- your practice, including

Page 51

1 your residency, fellowship, and private practice

2 encompass about 14 years?

3        A.    That's correct.

4        Q.    During that time, did you have roles

5 and responsibility where you were involved in

6 quality assurance issues?

7        A.    Yes, I did.

8        Q.    Can you summarize those for the

9 Commission?

10        A.    So when I was in private practice in

11 the western side of Michigan, I was working for a

12 physician organization called Southwestern Medical

13 Clinic, at which time I was chairman for a couple

14 years of the quality improvement committee.

15              At the same time -- or around the

16 same time, I was also chairman of the department of

17 obstetrics and gynecology for Lakeland Regional

18 Health Systems, which is the hospital at the

19 location of Berrien Center.

20        Q.    If I could address those one at a

21 time.  In your role as the chairman of the quality

22 improvement committee for the medical clinic, can

23 you generally describe what your responsibility

24 was?

25        A.    So the responsibility was to look

Page 52

1 over my partners' practices, and for us to discuss

2 if there was any way that we could improve in any

3 patient safety or quality issues.  The big push at

4 that time was trying to decrease C-section rates.

5 So our focus was on decreasing infections,

6 decreasing C-section rates, optimizing timing of

7 C-sections.

8        Q.    And did that -- that responsibility

9 involve the review of patient charts or medical

10 records to flag concerts for quality assurance

11 discussion?

12        A.    Yes, it did.

13        Q.    Okay.  Can you describe generally

14 your experience or your role, as the chairman of

15 the OB-GYN system or department in the hospital?

16        A.    So as the chairman of the OB-GYN

17 department at the regional hospital, one of the

18 regional hospitals, my job was to look over any

19 unusual or any adverse events that would happen

20 within the OB-GYN department, not outside of the

21 OB-GYN department, but just within the OB-GYN

22 department.

23        Q.    So that involved a few years of

24 experience as well, in engaging in kind of quality

25 oversight?
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1        Q.    Did you think that interviewing the

2 physicians directly -- or physician directly

3 involved in providing care would be an important

4 part of that review?

5        A.    Yes.

6        Q.    Do you believe that reviewing this

7 patient through a quality assurance process would

8 be important for the facility to do?

9        A.    Yes.

10              MR. SAUER:  Let me have a moment.

11              COMMISSIONER DANDAMUDI:  Sure.

12        Q.    (BY MR. SAUER)  Dr. Harrison, do you

13 think that what this patient experienced through

14 the failed surgical procedure could have health

15 implications for the patient going forward?

16        A.    Yes.

17              MR. SAUER:  No further questions,

18 Your Honor -- or Commissioner.

19              COMMISSIONER DANDAMUDI:  Ms. Clarke,

20 do you need a few minutes or would you like to

21 proceed?

22              MS. CLARKE:  We're ready.  I'll try

23 to speak loudly.

24                  CROSS-EXAMINATION

25 QUESTIONS BY MS. CLARKE:

Page 170

1        Q.    Good afternoon, Dr. Harrison.  We've

2 met before, a few months ago.  Do you recall?

3        A.    Yes.

4        Q.    And that was during your deposition,

5 where, like today, you were testifying under oath,

6 correct?

7        A.    Correct.

8        Q.    Okay.  And you testified then that

9 you've never worked at any state department of

10 health or as a health inspector, right?

11        A.    Correct.

12        Q.    And you've never worked at any kind

13 of medical licensing body before?

14        A.    Correct.

15        Q.    And you testified then that you were

16 offering opinions only about concerns that you

17 believe involved -- required further investigation,

18 right?

19        A.    Correct.

20        Q.    But at the time you testified that

21 you had no opinions as to who should investigate as

22 between the Missouri Department of Health and an

23 internal quality control committee, correct?

24        A.    That's correct.

25        Q.    You don't actually know whether any

Page 171

1 of these patients were reviewed by Planned

2 Parenthood's internal quality improvement

3 committee, do you?

4        A.    I don't know.  I only know that I

5 reviewed the depositions of several of the

6 physicians, and I didn't see documentation that

7 these patients had been reviewed.  But I do not

8 know definitively that they have not been reviewed.

9        Q.    Thank you.  And you're not offering

10 any opinions today as to whether Planned Parenthood

11 does or does not meet any licensing requirements in

12 the state of Missouri, correct?

13        A.    I'm not offering that opinion.

14        Q.    And, in fact, you testified at your

15 deposition that you don't know what the Department

16 of Health and Human Services does, correct?

17        A.    In the state of Missouri you mean?

18        Q.    In the state of Missouri.

19        A.    Yes.  Yes.  That's correct.

20        Q.    And you testified that you've never

21 encountered a health inspector as far as you know

22 in your life, correct?

23        A.    Well, I mentioned that our office was

24 inspected by CLIA because our -- my private office

25 did lab work.  And that in the course of being

Page 172

1 chairman, I was aware of JCAHO inspections, Joint

2 Commission inspections.  So it's not as though

3 we've never undergone inspections before.  But I

4 don't know the laws in the state of Missouri.

5        Q.    Thank you.  So let's work backwards

6 here.  Let's look at the patients.  You've heard a

7 lot of testimony today about placenta accreta?

8        A.    Correct.

9        Q.    Do you believe that Patient 12 had

10 placenta accreta?

11        A.    The only way to definitively know if

12 she had placenta accreta is to take out her uterus

13 and look at the degree of invasion microscopically.

14 She has several risk factors for placenta accreta,

15 and her postoperative course was consistent with

16 what one would see with placenta accreta.  But you

17 cannot definitively establish the diagnosis of

18 placenta accreta until you actually take out the

19 uterus.

20        Q.    Do you know for patients with a prior

21 C-section and placenta previa what the percent risk

22 is that they actually have accreta?

23        A.    I would have to look back at the

24 papers I reviewed.

25        Q.    Would you be surprised that the
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1        A.    He probably doesn't use that with his

2 residents at all.  Okay.  So it is a subtle

3 difference between -- it is a subtle difference

4 between whether the uterus is tilted like this or

5 whether the uterus is tilted like this, the

6 position.  It is.  It's subtle.

7        Q.    Sure.

8        A.    So in his teaching position, he

9 doesn't use flexion.  No problem.

10              And his second comment that you don't

11 know what -- that he doesn't know what these -- the

12 record reflects when it says anteverted but

13 retroflexed.  I would have to question the

14 physicians as well.  What did they mean when they

15 said that?  Especially in the light of the fact

16 that two days later, three days later, whenever the

17 -- it would be about three or four days later when

18 this second surgical abortion was attempted.  The

19 position was retroverted and retroflexed.

20              So it's a different -- it's a

21 different position.  So it would be nice to know

22 what the initial surgeons thought they were

23 feeling.

24        Q.    Did you, in fact, read a deposition

25 of one of those physicians as to what they were

Page 190

1 feeling?

2        A.    I read the deposition of one who said

3 that that -- that her pelvic exam was in agreement

4 with the resident.

5        Q.    And so it's a problem when a resident

6 doesn't know retroflexion, but it's not a problem

7 when a professor of OB-GYN doesn't know what

8 retroflexion means?

9        A.    It's not what he said.  He said

10 they're confusing terms.

11        Q.    They are confusing terms.  Thank you.

12              So you testified that you were on --

13 you were chair of the quality improvement committee

14 back at Southwestern Medical; is that right?

15        A.    That is correct.

16        Q.    And you testified over the summer

17 that the quality review process for adverse events

18 there would include essentially looking at the

19 medical records and, if necessary, talking to the

20 doctor, right?

21        A.    Correct.

22        Q.    Can I direct your attention to the

23 deposition of Dr. Harrison, page 31, line 19.

24              (Video being played.)

25        Q.    (BY MS. CLARKE)  So is that an

Page 191

1 accurate deposition of sort of how the quality

2 improvement process went when you were at

3 Southwestern?

4        A.    Yes.

5        Q.    And you testified that, in fact, you

6 don't know if you looked at all adverse events that

7 happened while you were there, but rather, quote,

8 we tried to look at those events which we

9 considered significant enough to warrant review.

10        A.    Correct.

11        Q.    You've only ever performed one

12 abortion in your career, correct?

13        A.    I've performed one abortion, yes.

14 That is correct.

15        Q.    And you testified that that was sort

16 of the result of deceit on the part of the

17 attending physician?

18        A.    Yes, it was.

19        Q.    They sort of tricked you?

20        A.    Yes.

21        Q.    In the context of miscarriage

22 management, you testified that you've only ever

23 performed two D&Es; is that right?

24        A.    That's correct.

25        Q.    When you were in private practice,

Page 192

1 you were sued for medical malpractice I believe

2 three times.  Is that right?

3        A.    I believe I was named in a suit

4 twice, and there was a third suit that I was

5 involved in as a resident where I wasn't -- I don't

6 believe I was named in that suit.  So it depends on

7 how you count that third resident thing, so --

8        Q.    For none of those three underlying

9 incidents did anyone from the health department

10 come and speak to you about patient care, correct?

11        A.    No.

12        Q.    No one ever --

13        A.    I was not the attending physician for

14 -- well, let me put it this way.  I was

15 cross-covering my partner's patients for those.

16        Q.    And for one of them you were, in

17 fact, a resident, correct?

18        A.    Correct.

19        Q.    And so no one tried -- from the

20 health department tried to sit you down in a room

21 and audiorecord your answers to questions about

22 patient care, correct?

23        A.    No.  I mean, yes, that is correct.

24        Q.    So you testified a little earlier

25 about a guideline from the American College of
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1 Obstetricians and Gynecologists, right?

2        A.    Yes.

3        Q.    You are not a member of ACOG,

4 correct?

5        A.    I rescinded my ACOG membership.

6 That's correct.

7        Q.    Why is that?

8        A.    I rescinded my ACOG membership when

9 in 2007 ACOG required anyone who would not perform

10 or refer for abortions to either perform or refer

11 or pick up their practice and locate next to

12 somebody who did refer and require a referral.

13 That was an egregious statement by their ethics

14 committee.

15        Q.    And so, in fact, you've testified

16 that you don't find ACOG guidelines and bulletins

17 necessarily reliable on the issue of abortion care

18 because you find them to be ideologically biased;

19 is that right?

20        A.    That's correct.

21        Q.    So, in fact, the only organization of

22 obstetricians and gynecologists in the U.S. that

23 you think does provide reliable evidence-based

24 guidelines in abortion care would be the

25 organization of which you are executive director,

Page 194

1 correct, the American Association of Pro-Life

2 OB-GYNs?

3        A.    No.  I don't think that's actually

4 what I said.  What I said is ACOG can put out

5 evidenced-based guidelines, and they do.  But on

6 the issue of abortion, they are by their own

7 admission pro abortion, in fact, extremely pro

8 abortion.  So their evidenced-based guidelines when

9 it comes to abortion care are from an extremely

10 ideologically pro abortion standpoint.  That's what

11 I said.

12        Q.    Fair enough.  But you are, in fact,

13 the executive director of the American Association

14 of Pro-Life OB-GYNs?

15        A.    I am.

16        Q.    And you've been doing that full-time

17 for the past -- I forget -- 15, 20 years?

18        A.    I was the executive director since

19 2013.  I was involved with administration since

20 2000.

21        Q.    Thank you.  And the mission statement

22 of the -- actually, let's pull it up.  Can we have

23 Harrison 1?

24              Let me direct your attention to the

25 mission statement of the American Association of

Page 195

1 Pro-Life OB-GYNs.  Okay.  So this reads:  Elective

2 disruptions, slash, abortion of human life at any

3 time from fertilization onward constitutes the

4 willful destruction of an innocent human being, and

5 this procedure will have no place in our practice

6 of healing arts.  Does that accurately describe the

7 mission statement of AAPLOG?

8        A.    Yes.  It's consistent with the

9 Hippocratic Oath.

10        Q.    Okay.  And it's consistent with your

11 beliefs, in fact?

12        A.    That's correct.

13        Q.    Is it your opinion that IUDs,

14 intrauterine devices, also constitute the willful

15 destruction of human life?

16        A.    An IUD often will prevent the

17 implantation of a embryo.  And if an embryo has

18 been implanted, it will disrupt that implantation.

19 And if a diagnosed pregnancy has an IUD in place,

20 the pregnancy prognosis is very bad.  They very

21 often miscarry.  So IUDs can cause detrimental

22 effects, including the death of the embryo.

23        Q.    And so you wrote an article in the

24 National Review entitled "Contraception Kills," in

25 which you argue that IUDs, Ella, and the morning

Page 196

1 after pill, quote, end the life of a human being;

2 is that right?

3        A.    They can.

4        Q.    And you wrote that article, correct?

5        A.    Pull up the article because I'd have

6 to see if it was coauthored with anyone.

7        Q.    I know where that article is.

8 Harrison 10.

9        A.    Can you go to the author?

10        Q.    I believe it's in the blurry part at

11 the top.

12              MR. SAUER:  What exhibit is that?

13              MS. CLARKE:  You don't have a copy of

14 this right now, but I can get you a copy.

15              MR. SAUER:  You don't have a copy.

16              MS. CLARKE:  You're going to have it.

17        Q.    (BY MS. CLARKE)  Nevertheless --

18        A.    Oh, it's me.  Good.

19        Q.    That's you?

20        A.    That's me.

21        Q.    Okay.  You've been quoted in the New

22 York Times as saying that emergency contraception

23 also known as the morning after pill is, quote, the

24 moral equivalent of homicide; is that right?

25        A.    Okay.  Now, pull up that article.
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1        Q.    Okay.

2        A.    Okay.  Because what you'll see is

3 this was a little bit of creative journalism.  The

4 quote actually goes around the term moral

5 equivalent of the homicide, and the reporter made

6 up the rest.  So what I said was that abortion,

7 because it ends the life of a human being, that

8 there's no difference between ending the life of a

9 human being inside the womb and ending the life of

10 a human being outside.  They are both ending the

11 life of a human being, which is homicide.

12        Q.    So --

13        A.    That's what I said.  Now, what she

14 said was very creative.  And she put quotes around

15 "moral equivalent of homicide," and then she made

16 up the rest of it.

17        Q.    So you're saying it's the same as

18 ending the life of a human being outside the womb?

19        A.    Killing a human being inside the womb

20 is the same as killing a human being outside the

21 womb.  It's ending the life of a human being.

22        Q.    I understand.  In May of this year,

23 the Daily Caller quoted you as saying with respect

24 to this licensing proceeding, that "AAPLOG applauds

25 the actions of the Department of the Health and

Page 198

1 Human Services with respect to Planned Parenthood

2 license;" is that right?

3        A.    That's correct.  That was the quote.

4        Q.    And that was months before you had

5 seen a single patient record in this case; is that

6 correct?

7        A.    That's correct.

8        Q.    And, in fact, you've never seen any

9 of the State's allegations against Planned

10 Parenthood in terms of ever Statements of

11 Deficiencies, answers, complaints in this

12 litigation, correct?

13        A.    I have not.

14        Q.    You further were quoted as saying:

15 Planned Parenthood pretends that, quote, abortion

16 is health care.  You don't believe that abortion is

17 health care, correct?

18        A.    Elective abortion, because it's

19 elective, there's no medical indication.  And

20 that's -- that's the point.  So if you have an

21 elective procedure that has no medical indication

22 and, in fact, ends the life of one of the patients

23 involved in that procedure, that does not -- that's

24 not compliant with the Hippocratic Oath.

25        Q.    You were retained as an expert by the

Page 199

1 State of North Dakota in 2014.  Do you recall that?

2        A.    I do.

3        Q.    Are you aware that the Court in that

4 case found that your opinions, quote, lack

5 scientific support, tend to be based on

6 unsubstantiated concerns, and are generally at odds

7 with the solid medical evidence?

8        A.    I'm aware that that's what the judge

9 put into his opinion, and I completely disagree

10 with his opinion.

11        Q.    And you're aware that he further

12 wrote, quote, to the extent she referenced

13 published studies during her testimony,

14 Dr. Harrison tended to present the results in an

15 exaggerated or distorted manner.  Correct?

16        A.    I agree that's what the judge wrote.

17 I completely disagree with the judge in that case.

18        Q.    Fair enough.  And are you aware that

19 that same judge in a different opinion about the

20 same case found that your opinions, quote, shifted

21 dramatically over time and appear to be shaped

22 primarily by the physicians she's advocating at the

23 moment?

24        A.    I agree that's what the judge wrote.

25 He could provide no evidence that my opinions have

Page 200

1                 NOTARIAL CERTIFICATE
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Plaintiffs submit this response to the briefs filed in opposition to Plaintiffs’ motion 

for a preliminary injunction by amici curiae the State of Alabama et al. (ECF No. 59) 

(“Alabama Br.”), Forty-Eight Members of the Oklahoma Senate and Oklahoma House of 

Representatives and the American Center for Law and Justice (ECF No. 68) (“ACLJ 

Br.”), and the Roman Catholic Diocese of Tulsa et al. (ECF No. 76) (“Diocese Br.”).   

INTRODUCTION 

This Court’s April 6 Temporary Restraining Order (“TRO”) carefully considered 

the State of Oklahoma’s interest in stopping the spread of COVID-19 and the right of 

Oklahomans to terminate a pre-viability pregnancy as guaranteed by the Constitution of 

the United States.  In doing so, the Court applied the proper legal framework under both 

Jacobson v. Massachusetts, 197 U.S. 11 (1905), and Planned Parenthood of Southeastern 

Pennsylvania v. Casey, 505 U.S. 833 (1992).  

Amici’s arguments are at odds with this Court’s considered legal conclusions and 

are not faithful to Jacobson or Casey.  Amici stress that the state’s police power is at its 

strongest in a public-health emergency, but they fail to acknowledge the Supreme Court’s 

holdings that a state may not disregard constitutional rights, even in the name of 

protecting the public.  In fact, the Supreme Court has repeatedly emphasized that courts 

have a duty to stop unconstitutional incursions on rights, even during a crisis.  Amici are 

also wrong to suggest that Oklahoma has treated abortion evenhandedly and that abortion 

providers and patients are seeking special treatment.  To the contrary, Oklahoma has 

singled out abortion patients for disfavored treatment in numerous ways. 
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ARGUMENT 

A. The Police Power is Not Absolute in a Pandemic 

While amici emphasize states’ broad authority to protect the public health, amici 

fail to acknowledge that states’ police power is not absolute.  The police power does not 

provide the government blanket authority to restrict individual liberty during a pandemic.   

As the Supreme Court explained in Jacobson v. Massachusetts, while the 

government has authority to “safeguard the public health and the public safety” in an 

emergency, the state may not—even while exercising that power—impose a restriction 

that is “a plain, palpable invasion of rights secured by the fundamental law.”  197 U.S. 

11, 25, 31 (1905).  The state’s exercise of its police power is “subject . . . to the condition 

that no rule prescribed by a state . . . shall contravene the Constitution of the United 

States, nor infringe any right granted or secured by that instrument.”  Id. at 25. 

Jacobson has never been interpreted in the manner amici suggest.  Far from 

granting states unfettered authority, modern constitutional law treats Jacobson as having 

“balanced an individual’s liberty interest in declining an unwanted smallpox vaccine 

against the State’s interest in preventing disease.”  Cruzan v. Dir., Mo. Dep’t of Health, 

497 U.S. 261, 278 (1990).  Moreover, the Supreme Court in Casey characterized 

Jacobson as “recognizing limits on government power” and cited Jacobson in support of 

its holding that “a State’s interest in the protection of life falls short of justifying a 

plenary override of individual liberty claims.”  Casey, 505 U.S. at 857.  This 

interpretation is compelled by Jacobson itself, which stated: “A local enactment or 

regulation, even if based on the acknowledged police powers of a state, must always yield 
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in case of conflict with . . . any right which [the Constitution] gives or secures.”  

Jacobson, 197 U.S. at 25.   

To be sure, in Jacobson, the Court found that the plaintiffs’ weak liberty interest in 

not being vaccinated did not implicate a fundamental constitutional right.  See id. at 38.  

Since 1905, however, the jurisprudence of “fundamental rights” has evolved 

substantially.  Specifically, when it comes to abortion, the Supreme Court has repeatedly 

recognized that the Constitution protects the right “to be free from unwarranted 

governmental intrusion into matters so fundamentally affecting a person as the decision 

whether to bear or beget a child.”  Casey, 505 U.S. at 851 (quoting Eisenstadt v. Baird, 

405 U.S. 438, 453 (1972)).  “These matters, involving the most intimate and personal 

choices a person may make in a lifetime, choices central to personal dignity and 

autonomy, are central to the liberty protected by the Fourteenth Amendment.”  Id.   

Amici cite cases that have upheld states’ police powers.  Like Jacobson, however, 

the asserted liberty interests did not approach a fundamental right.  In re Cincinnati 

Radiation Litig., 874 F. Supp. 796, 818-19 (S.D. Ohio 1995) (distinguishing Jacobson 

from non-consensual medical experiments); cf. Schmerber v. Cal., 384 U.S. 757, 772 

(1966) (upholding withdrawal of blood sample for alcohol test after car accident, and 

stating: “That we today hold that the Constitution does not forbid the state’s minor 

intrusions into an individual’s body under stringently limited conditions in no way 

indicates that it permits more substantial intrusions or intrusions under other 

conditions.”).  None of amici’s cases involved (1) a constitutionally protected right (2) 

that is time sensitive, (3) attended by similarly profound long-term consequences for the 
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entire course of the pregnant person’s life, and (4) exercised in consultation with a 

medical professional who has taken steps to minimize any potential impacts on valid state 

interests. 

B. Courts Must Safeguard Constitutional Rights Even During a Crisis 

Amici contend that courts lack authority to review states’ efforts to combat a 

public health emergency.  To the contrary, even “under the pressing exigencies of crisis,” 

the Supreme Court has held that courts must resist the “temptation to dispense with 

fundamental constitutional guarantees which, it is feared, will inhibit government action.”  

Kennedy v. Mendoza-Martinez, 372 U.S. 144, 165 (1963).   

Of course, in a public health emergency, states may draw upon their police powers 

to protect the public and eliminate the threat.  But a state’s “determination as to what is a 

proper exercise of its police powers is not final or conclusive, but is subject to the 

supervision of the courts.”  Lawton v. Steele, 152 U.S. 133, 137 (1894).  As the Supreme 

Court and the Tenth Circuit have emphasized: “‘To justify the state in . . . interposing its 

authority in behalf of the public, it must appear—First, that the interests of the public . . .’  

require such interference; and, second, that the means are reasonably necessary for the 

accomplishment of the purpose, and not unduly oppressive upon individuals.”  Anaya v. 

Crossroads Managed Care Sys., 195 F.3d 584, 591 (10th Cir. 1999) (quoting Goldblatt v. 

Town of Hempstead, 369 U.S. 590, 594-95 (1962) (quoting Lawton, 152 U.S. at 137)) 

(emphases added).  

In other words, even when a state has legitimate public health aims, courts must 

weigh “the nature of the menace against which it will protect, the magnitude of the 
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curtailment of individual rights affected and the availability and effectiveness of other 

less drastic protective measures.”  Mid Gulf, Inc. v. Bishop, 792 F. Supp. 1205, 1214 (D. 

Kan. 1992) (citing Goldblatt, 369 U.S. at 594-95).  Jacobson recognized this as well.  As 

the Court explained, a state has “an acknowledged power” to protect “against an 

epidemic,” but if a state exercises that power in an “oppressive,” or “arbitrary or 

unreasonable manner,” the circumstances may “authorize or compel the courts to 

interfere for the protection” of individuals’ constitutional rights.  Jacobson, 197 U.S. at 

28, 38.  Indeed, “it is the duty of the courts to so adjudge, and thereby give effect to the 

Constitution.”  Id. at 31; see id. at 38 (“interference of the courts” is necessary “to 

prevent wrong and oppression”).   

Courts have no lesser duty when the rights at stake concern abortion.  Just four 

years ago, the Supreme Court reiterated that, because the right to abortion is fundamental, 

state intrusions on that right are subject to heightened judicial review.  Whole Woman’s 

Health v. Hellerstedt, 136 S. Ct. 2292, 2309-10 (2016) (“The statement that legislatures, 

and not courts, must resolve questions of medical uncertainty is also inconsistent with 

this Court’s case law.”).  Consistent with that obligation, federal courts across the 

country, including this Court, have refused to abdicate their duty to step in where, as 

here, states have exercised their police powers to eliminate or unduly burden abortion 

access.   

In addition to the TRO entered by this Court, three other TROs have been issued 

by district courts restraining states from applying COVID-19 countermeasures in 

violation of abortion rights.  While the Fifth Circuit set aside one such TRO in Texas, it 
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did so because it found that the district court failed to weigh the government’s interest 

against the constitutional right—not because the district court lacked authority to perform 

such weighing.  See In re Abbott, No. 20-50264, slip op. at 23-24 (5th Cir. Apr. 7, 2020).  

In point of fact, the Fifth Circuit underscored that “the judiciary is not completely 

sidelined in a public health crisis” and that “a court may inquire whether [the state] has 

exploited the present crisis as a pretext to target abortion.”  Id. at 26 (citing Lawton, 152 

U.S. at 137).1   

C. Oklahoma Has Not Treated Abortion Evenhandedly 

Finally, amici argue that “the Order treats abortion the same as other elective 

procedures.”  Diocese Br. 5; accord ACLJ Br. 5.  But Oklahoma has not treated abortion 

evenhandedly: 

• Abortion is the only medical care categorically prohibited under the 

Governor’s executive order concerning COVID-19;2    

 
1 Lawton concerns the police power.  Casey also contemplates an inquiry into the 

“purpose or effect” of abortion restrictions.  Casey, 505 U.S. at 877-78.  This Court need 
not make a finding of pretext, however, in order to conclude that Oklahoma’s categorical 
abortion ban is inconsistent with Jacobson and Casey.  

 
2 TRO 4; Office of the Gov. J. Kevin Stitt, Governor Stitt Clarifies Elective 

Surgeries and Procedures Suspended Under Executive Order (Mar. 27, 2020), 
https://www.governor.ok.gov/articles/press_releases/governor-stitt-clarifies-elective-
surgeries (“Press Release”).  Amici state that some other medical procedures are being 
delayed—but that is not because the law categorically demands it.  For example, amici 
noted that organ transplants have been delayed, but the underlying source indicates this is 
due to factors such as the vulnerability of organ donees to COVID-19.  Alabama Br. 3 
(citing Amy Marcus, Coronavirus Threat Forces Longer Waits for Some Organ-
Transplant Patients, Wall St. Journal (Mar. 25, 2020)). 
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• Medication abortion is the only medication prohibited under the executive 

order;3 

• Abortion patients are the only ones whose physicians have been stripped of 

the ability to decide, based upon their medical judgment, whether the 

patient’s care is “elective surgery” or a “minor” procedure that must be 

postponed;4 and  

• Abortion care is the only medical care constrained by a narrow “medical 

emergency” exception.5 

Such discrimination is not new.  Oklahoma has long singled out abortion providers and 

patients for disparate treatment.  Oklahoma has erected numerous barriers to abortion 

care that other patients do not face.  See, e.g., 63 O.S. § 1-741.1(A) (prohibiting public 

hospitals from providing most abortions); 63 O.S. § 1-738.2(B) (mandating 72-hour 

waiting period).  Oklahoma has instituted burdensome and medically unnecessary 

regulatory requirements that apply exclusively to abortion providers.  See O.A.C. 

§§ 310:600 (specifying regulations applicable only to abortion facilities).  And whereas 

Oklahoma has expanded cutting-edge medical care such as telemedicine, it has outlawed 

the use of telemedicine for abortion care.  See 63 O.S. § 1-729.1 (requiring physician to 

 
3 See Office of the Gov. J. Kevin Stitt, Executive Department Fourth Amended 

Executive Order 2020-07 ¶ 18, at 5 (Mar. 24, 2020), https://www.sos.ok.gov/documents/ 
executive/1919.pdf (“Executive Order”); Press Release. 
 

4 See Executive Order ¶ 18, at 5; Press Release. 
 

5 See Press Release; Motion for Temporary Restraining Order and/or Preliminary 
Injunction 1 (Doc. No. 16) (describing narrowness of exception). 
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be present for provision of medication abortion).  Several of Oklahoma’s past efforts to 

impede abortion access have been blocked by courts, and others are currently being 

challenged.  See, e.g., Okla. Coal. for Reprod. Justice v. Cline, 2019 OK 33, 441 P.3d 

1145 (striking down Oklahoma’s restriction on medication abortion); Burns v. Cline, 

2016 OK 121, 387 P.3d 348 (striking down Oklahoma’s law requiring abortion providers 

to have medically unnecessary hospital admitting privileges).  

More recently, on March 12, 2020, just three days before Oklahoma declared a 

state of emergency related to COVID-19, the Oklahoma Senate voted to criminally ban 

all abortions after six weeks of pregnancy.6  Governor Kevin Stitt has indicated that he 

will sign any anti-abortion bill presented to him by the House and Senate.7  The 

circumstances surrounding the Governor’s extension of the Executive Order to cover all 

abortion services strongly suggests that it was driven by political winds, rather than any 

expert medical judgment: (i) the record does not reflect that Oklahoma’s Health 

Secretary, Mr. Loughridge, recommended a ban on abortion services; (ii) abortion 

services, and in particular medication abortions, are not covered under the plain language 

of the Executive Order; and (iii) the March 27 press release banning abortions was not 

 
6 Associated Press, Oklahoma Senate Votes to Ban Abortions After 6 Weeks, U.S. 

News & World Report (Mar. 12, 2020), https://www.usnews.com/news/best-
states/oklahoma/articles/2020-03-12/oklahoma-senate-votes-to-ban-abortions-after-6-
weeks. 

7 Associated Press, Oklahoma House OKs Bill to Suspend Abortion Doctor 
Licenses, U.S. News & World Report (Feb. 6, 2020), https://www.usnews.com/ 
news/best-states/oklahoma/articles/2020-02-06/oklahoma-house-oks-bill-to-suspend-
abortion-doctor-licenses. 
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issued until after Governor Stitt was questioned about the issue at a press conference and 

Texas instituted a similar ban.  

 The police power cannot be exercised with such an “unequal hand.”  Jew Ho v. 

Williamson, 103 F. 10, 23 (C.C.N.D. Cal. 1900) (holding that quarantine of Chinese 

residents “cannot be continued, by reason of the fact that it is unreasonable, unjust, and 

oppressive, and therefore contrary to the laws limiting the police powers of the state and 

municipality in such matters; and, second, that it is discriminating in its character, and is 

contrary to the provisions of the fourteenth amendment”); see also Lawton, 152 U.S. at 

137 (exercise of police power may not be “unduly oppressive” and may not “impose 

unusual and unnecessary restrictions upon lawful occupations”).  Yet Oklahoma has done 

exactly that.   

This Court has a proper and essential role under Jacobson and Casey in ensuring 

that the state does not exceed the limits of its police power and the Fourteenth 

Amendment.  Rather than provide meaningful assistance to the Court, amici’s 

submissions obscure the legal standards and offer excuses for Oklahoma’s choice to 

exceed those limits here. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 
  

DEFENDANTS’ MOTION TO STRIKE NEW EVIDENCE, OR, IN THE 
ALTERNATIVE, FOR LEAVE TO FILE A SURREPLY  

Pursuant to Federal Rule of Civil Procedure 6(c)(2), Defendants move to strike the 

hundreds of pages of new evidentiary materials Plaintiffs inappropriately filed with their reply. 

In the alternative, Defendants move to file a surreply with additional evidence responding to 

Plaintiffs’ new materials.  

BACKGROUND 

Plaintiffs moved for a temporary injunction on Tuesday, March 31, a week after 

Oklahoma Governor Kevin Stitt issued his executive order postponing all “elective surgeries, 

minor medical procedures, and non-emergency dental procedures.” Plaintiffs attached 7 

exhibits totaling 86 pages to this motion, 32 pages of which were court orders from other 

districts and 54 pages of which were four affidavits and attachments from either abortion clinic 

leadership or clinic abortionists. Just two days later—in the middle of an emergency 

pandemic—Defendants responded, attaching 8 exhibits totaling 52 pages. Soon after, 
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Defendants added two short affidavits and one verification of a prior affidavit, bringing their 

submission to 66 pages in total.  

Last Friday, over a week after Defendants’ initial response, and four days after 

Defendants’ small supplement, Plaintiffs filed their reply in support of their motion.  Plaintiffs 

attached 8 new exhibits to this reply, with a combined total of 378 pages of material. Two days 

later, they moved to add another 64 pages of CV material, meaning their reply (if permitted) 

will add nearly 450 pages of evidence to the record—an almost seven-fold increase over their 

initial filing. (Even if CV materials are excluded, the total is around 350 pages.) Two of these 

new exhibits were “supplemental declarations” from Oklahoma clinic leaders.1 Five were new 

medical affidavits from persons who had not previously testified in this case: three from 

OBGYNs (one attached as an exhibit to an exhibit) and two from public health witnesses.2 

And the final two exhibits were affidavits from attorneys in this case attaching excerpts of 

depositions from other cases and various news articles.3 

This is inappropriate for a reply. Due to the size and proportion of this new material, 

the materials’ frequent lack of responsiveness to Defendants’ actual arguments, the emergency 

at the heart of this case, and other factors, the new affidavits are unduly prejudicial to 

                                                 
1 See Reply Ex. 2, Suppl. Decl. of Julie Burkhart (founder & CEO of Trust Women); Ex. 3, 
Suppl. Decl. of Brandon Hill (president & CEO of Planned Parenthood Great Plains). 
 
2 See Reply Ex. 1, Rebuttal Decl. of Mark Nichols, M.D. (Oregon OBGYN on Planned 
Parenthood’s national board of directors) (himself attaching an affidavit from Daniel 
Grossman, M.D. and OBGYN/professor); Ex. 4, Decl. of Dana Stone, M.D. (Oklahoma 
OBGYN); Ex. 5, Decl. of Joshua Sharfstein, M.D. (Johns Hopkins health policy professor); 
Ex. 6, Decl. of Mary Bassett, M.D., M.P.H. (Harvard health policy director and professor). 
 
3 See Reply Ex. 7, Decl. of Ezra Cukor (Center for Reproductive Rights attorney); Ex. 8, Decl. 
of Diana Salgado (Planned Parenthood attorney). 
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Defendants and should be struck, in whole or in part. In the alternative, Defendants should 

be permitted to file a surreply with responsive evidentiary material.  

STANDARD 

Rule 6(c)(2) of the Federal Rules of Civil Procedure states that “[a]ny affidavit 

supporting a motion must be served with the motion.” As such, reply briefs should generally 

avoid introducing new evidentiary materials or new arguments. See, e.g., Doebele v. Sprint/United 

Mgmt., 342 F.3d 1117, 1139 n.13 (10th Cir. 2003) (“[T]he court abused its discretion to the 

extent it relied on new evidentiary materials presented for the first time in Sprint’s reply 

brief.”); Pimentel & Sons Guitar Makers v. Pimentel, 229 F.R.D. 208, 210 (D.N.M. 2005) (noting, 

in preliminary injunction context, that “courts disfavor new arguments and evidence in a reply 

brief”); Texas Health & Human Servs. Comm’n v. United States, 166 F. Supp. 3d 706, 710 n.4 (N.D. 

Tex. 2016) (“offering new evidence in a reply brief is improper”). Indeed, under this Court’s 

local rules, reply briefs in general are “not encouraged,” LCvR7.1(i), much less new evidentiary 

material attached thereto.   

When faced with a reply that adds new material, the Tenth Circuit has held that a 

district court has “two permissible courses of action” within its discretion. Beaird v. Seagate 

Tech., 145 F.3d 1159, 1164 (10th Cir. 1998); Green v. New Mexico, 420 F.3d 1189, 1196 (10th 

Cir. 2005) (“‘Material,’ for purposes of this framework, includes both new evidence and new 

legal arguments.”). The court can either (1) permit a surreply, if requested, or (2) refrain “from 

relying on any new material contained in the reply brief.” Beaird, 145 F.3d at 1164; see also Green, 

420 F.3d at 1196-97; Logan v. Sabre, 314 F. App’x 123, 125 (10th Cir. 2009) (unpublished); 

Pimental, 229 F.R.D. at 210-11; Baugh v. City of Milwaukee, 823 F. Supp. 1452, 1457 (E.D. Wis. 
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1993) (“Where new evidence is presented in either a party’s reply brief or affidavit in further 

support of its summary judgment motion, the district court should permit the nonmoving 

party to respond to the new matters prior to disposition of the motion … or else strike that 

new evidence.”). 

The purpose behind the disfavoring of new materials in a reply, as one district court 

has observed, is to insure that the party opposing a motion “be given sufficient time to respond 

to the affidavits filed by the moving party, thereby avoiding any undue prejudice.” Tishcon v. 

Soundview Commc’s, Civ. Act. No. 1:04-CV-524-JEC, 2005 WL 6038743, at *8 (N.D. Ga. Feb. 

15, 2005). “Justice is not served,” that court wrote, “by allowing a moving party to unfairly 

surprise and prejudice the non-movant by producing evidence of new, substantive facts at the 

last minute when there is no opportunity for the non-movant to respond. This is precisely the 

kind of trial by ambush that the federal rules summarily reject.” Id.  

ARGUMENT 

The new evidence should be struck, in whole or in part, for at least four reasons.  

First, the amount of material introduced is disproportionate to what has been filed thus 

far in the case. To be sure, at the hearing on April 3, this Court countenanced the possibility 

of Plaintiffs filing new evidence in their reply if consistent with the rules and precedent. But 

Plaintiffs took that inch and went a mile. Plaintiffs attached 9 new affidavits to their reply 

brief, with hundreds of pages of material, after only attaching 4 affidavits and just over 50 

pages of non-judicial material to their original motion. Dr. Mark Nichols’ new affidavit alone 

takes up 24 pages, with well over 100 pages of attachments. See Reply Ex. 1. Plaintiffs are 

attempting to make their case backward, with the bulk of their evidence in reply and not in 
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their original motion. But replies, by their nature, are not equivalent to motions or responses 

thereto—and they certainly shouldn’t dwarf the principal briefs on the matter. Local rules, for 

example, frown on replies and restrict them to just 10 pages, LCvR7.1(i); see also FRAP 5(b), 

and courts disfavor reply affidavits, see supra, whereas motions and responses for a preliminary 

injunction are allowed up to 25 pages, LCvR7.1(e) and evidentiary attachments are fully 

expected. In short, Plaintiffs are not entitled to file an enormous and disproportionate reply 

just because Defendants filed a thorough response that undermines the basis for Plaintiffs’ 

original motion.    

 Second, a significant portion of Plaintiffs’ new evidence does not reply to Defendants’ 

brief or affidavits at all. Two of Defendants’ affidavits (Secretary Loughridge and Dr. 

Blankenship) go entirely unaddressed in Plaintiffs’ new affidavits and brief, while two others 

(Dr. Haney and Dr. Mareshie) receive a passing mention in Dr. Nichols’ lengthy affidavit and 

nothing else. See Ex. 1, Nichols Decl. ¶¶ 9, 35. (Drs. Valley and Harrison draw the 

overwhelming bulk of Plaintiffs’ ire, in their affidavits and brief.) Most significantly, the two 

new public health witnesses put forth by Plaintiff neither mention nor interact with 

Defendants’ brief or any affidavit; rather, they simply opine negatively on the Governor’s 

Executive Order afresh, see Ex. 5, Sharfstein Decl.; Ex. 6, Bassett Decl., without any indication 

that they are aware that counter-arguments to some of their own points have been made and 

counter-evidence submitted in Defendants’ response. Compare, e.g., Ex. 6, Bassett Decl. ¶¶ 7-8 

(raising concern that postponement will increase travel), with Defs’ Resp. at 25-26 (countering 

travel argument). Remarkably, the only case material these two witnesses cite are Plaintiffs’ 

own affidavits. See Ex. 5, Sharfstein Decl. ¶ 12 (explicitly embracing affidavit of Dr. Schivone, 

Case 5:20-cv-00277-G   Document 90   Filed 04/14/20   Page 5 of 10
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 818 



6 
 

whose affidavit was submitted with Plaintiffs’ original motion); Ex. 6, Bassett Decl. ¶¶ 5-6 

(explicitly embracing Sharfstein declaration). These two affidavits, in particular, are a clear 

effort by Plaintiffs to fill in gaps in the evidence purportedly justifying their original motion, 

which is inappropriate in a reply affidavit. Cf. Tishcon, 2005 WL 6038743 at *8 (striking reply 

affidavits that did not “merely … counter a point made in the opposition’s response,” but 

rather were “offered and intended to replace inadequate evidentiary submissions” in original 

motions).  

 Third, even courts that have been more open to reply affidavits have emphasized that 

foreseeability matters. See, e.g., Baugh, 823 F. Supp. at 1456–57 (barring reply affidavits entirely 

“would allow the party opposing the motion to gain an unfair advantage by submitting issues 

and evidentiary support that were unforeseen at the time the motion was first proffered” 

(emphasis added)). Here, there can be no serious contention that the issues raised by 

Defendants in their response and affidavits were somehow “unforeseen” when Plaintiffs filed 

their original motion. Defendants’ position from the beginning—indeed, from the time EO 

and press release were issued—has been unwavering: Oklahoma is in an emergency pandemic, 

and all elective surgeries and procedures should be postponed to save resources and prevent 

viral spread. See Complaint, Ex. 2. If anything, it is Plaintiffs’ position that has changed. 

Plaintiffs chose not to call any public health experts originally, instead relying on abortionists 

alone and arguing that abortion has absolute pre-viability constitutional protection. See TRO 

Mot. at 21 (quoting now-vacated Texas district court opinion). With that radical position called 

into question, see Planned Parenthood Ctr. for Choice v. Abbott, No. A-20-CV-323-LY, 2020 WL 

1502102 at *3 (W.D. Tex. Mar. 30, 2020) (“This court will not speculate on whether the 
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Supreme Court included a silent ‘except-in-a-national-emergency clause’ in its previous 

writings on the issue.”), reversed by In re Abbott, No. 20-50264, 2020 WL 1685929 at *1 (5th Cir. 

Apr. 7, 2020) (“[T]he district court ignored the framework governing emergency public health 

measures ….”), they are now scrambling to put together better public health arguments on 

the fly, even though it should have been foreseeable that these items would be needed.  

It was also obviously foreseeable to Plaintiffs that OBGYN expertise and testimony 

regarding abortion was advisable—one of their first four affidavits was from an OBGYN, 

after all, and she testified at some length about PPE and abortions, abortion complication 

rates, and so on. See Pl’s Mot. Ex. 1, Schivone Decl. Yet, they have now added three more 

OBGYNs in reply, without a rebuttal from their original OBGYN, all testifying about similar 

issues. See Tishcon, 2005 WL 6038743 at *8 (striking reply affidavits that were “offered and 

intended to replace inadequate evidentiary submissions” in original motions). While some of 

them interact with Defendants’ brief and affidavits, the one that does it perhaps the most—

Dr. Nichols—is on the board of directors for the national affiliate of Plaintiff Planned 

Parenthood, Ex. 1, Nichols Aff. ¶ 3, so it is unclear why his testimony would not have been 

“foreseeably” needed or available earlier on. Similarly, Plaintiffs should have also foreseen that 

Defendants would challenge their one-sided claims about abortion complications, as Plaintiffs 

are actively involved in other lawsuits against Oklahoma where the parties make the very same 

arguments and counter-arguments. See, e.g., Defs’ Resp. Ex. 7, Harrison Decl. (filed earlier this 

year in litigation between State and Plaintiff Trust Women).   

Fourth, although courts have often handled this type of situation by permitting a 

surreply rather than striking the new material, see supra, such a maneuver would still be 
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prejudicial to Defendants here given an undisputed emergency that demands action now, see 

Defs’ Resp. Ex. 8, Decl. of Rita Sanders, D.O., ¶ 6 (“The immediate is what matters for this 

pandemic. We are in the now ….”), and the fact that the challenged Executive Order is set to 

expire in a little more than two weeks. The exigent circumstances counsel for striking these 

inappropriate filings rather than extending this case by a number of days so that Defendants 

and their witnesses can review hundreds of pages and 9 affidavits and formulate responses. 

See Tishcon, 2005 WL 6038743 at *9 (“[T]he procedure utilized by plaintiff, if allowed in every 

case, would greatly extend the time required to deal with a motion by the opposing party, and 

review thereof. This the Court cannot allow. Accordingly, on timeliness grounds, the Court 

GRANTS Defendants’ Motion to Strike ….”). 

RELIEF REQUESTED 

Because of the undisputed emergency, Plaintiffs’ affidavits should be struck in toto.  

Plaintiffs had their opportunity to file short and targeted rebuttals, responding to specific 

points made in Defendants’ materials, and they chose instead to lump in lengthy evidence that 

could have been filed with their original motion.  In this urgent matter, the Court should not 

be forced to wade through Plaintiffs’ mound of materials and determine, piece-by-piece, which 

submissions should be struck due to inappropriateness, lack of responsiveness, or other flaws 

such a lack of personal knowledge, see, e.g., Ex. 5, Sharfstein Aff. ¶ 12, or the lack of a sworn 

declaration, see Ex. 1, Nichols Aff. Ex. 1-2 (affidavit of Dr. Grossman), or their attempt to 

backfill evidence omitted from their original submissions, see Ex. 2, Burkhart Decl. ¶ 4 (now 

claiming Trust Women “had to turn away at least 10 patients who would have been pushed 

beyond the legal limit for abortions in Oklahoma”).     
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Should the Court not strike the new attachments as a whole, the most obvious targeted 

strikes would be the five new affidavits from persons who did not submit materials in 

Plaintiffs’ original filing, see Reply Ex. 1 (and Ex. 1-2), Ex. 4, Ex. 5, & Ex. 6, given that 

Defendants have had no chance to respond to these witnesses. Or the Court could strike any 

evidence that doesn’t directly and explicitly address either Defendants’ brief or one of 

Defendants’ affidavits. At an absolute minimum the Court should strike Dr. Grossman’s 

unattested affidavit, Reply Ex. 1-2, and the two public health witnesses, Reply Ex. 5 & Ex. 6, 

given that nothing in Dr. Bassett’s and Dr. Sharfstein’s affidavits indicates they were in any 

way replying or responding to Defendants’ actual submissions to this Court, as opposed to 

submitting ground-level testimony about the Oklahoma EO.    

Should the Court not strike Plaintiffs’ submission in their entirety, Defendants 

alternatively request permission to file a surreply to whatever evidence is allowed to remain—

a surreply that will also discuss the misleading claims Plaintiffs make about Defendants’ 

witnesses.4       

In the end, the fact that Plaintiffs felt the need to drop 9 affidavits and nearly 500 pages 

in reply indicates that they failed to attach sufficient evidence to their original submission. As 

noted in the summary judgment context, “[r]eply affidavits have a tendency to highlight the 

                                                 
4 Most egregiously, Plaintiffs cite several district court orders to attack Drs. Harrison and 
Marier, see Reply at 7-8 & n.2, without flagging that two of these orders have been vacated or 
reversed. See June Med. Servs. v. Kliebert, 250 F. Supp. 3d 27 (M.D. La. 2017), reversed sub nom. June 
Med. Servs. v. Gee, 905 F.3d 787 (5th Cir. 2018), cert. granted, June Med. Servs. v. Gee, 140 S. Ct. 35; 
Planned Parenthood Arkansas & E. Oklahoma v. Jegley, No. 4:15-CV-00784-KGB, 2018 WL 
3816925, at *1 (E.D. Ark. July 2, 2018), vacated, No. 4:15-CV-00784-KGB, 2018 WL 9944527 
(E.D. Ark. Nov. 9, 2018), and appeal dismissed sub nom. Planned Parenthood of Arkansas & E. 
Oklahoma v. Jegley, No. 18-2463, 2018 WL 9944528 (8th Cir. Nov. 9, 2018). 
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factual disputes that prevent summary judgment.” Michael D. Moberly & John M. Fry, 

Squandering the Last Word: The Misuse of Reply Affidavits in Summary Judgment 

Proceedings, 15 SUFFOLK J. TRIAL & APP. ADVOC. 43, 66 (2010). Here, they highlight factual 

disputes that should prevent this Court, in an emergency, from preliminarily enjoining 

Oklahoma’s good-faith efforts to contain a viral pandemic and save lives. 

 

Respectfully Submitted,  

 s/ Zach West 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 

Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
Mithun.Mansinghani@oag.ok.gov 
Zach.West@oag.ok.gov 
Bryan.Cleveland@oag.ok.gov 
 

Counsel for Defendants 
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UNITED STATES DISTRICT COURT FOR THE  
WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER ) 
LLC, d/b/a TRUST WOMEN ) 
OKLAHOMA CITY, on behalf of itself, ) 
its physicians and staff, and its patients, ) 
et al., ) 
 ) 
 Plaintiffs,     ) 
 ) 
v. ) Case No. CIV-20-277-G 
 ) 
J. KEVIN STITT in his official capacity ) 
as Governor of Oklahoma et al.,   )       
       ) 
 Defendants.     ) 
 

ORDER 

Now before the Court is Defendants’ Motion to Strike (Doc. No. 90), in which 

Defendants request that Plaintiffs’ Reply of April 10, 2020 (Doc. No. 84) be stricken.  

Alternatively, Defendants seek leave to file a surreply.  Upon review of the Motion, and 

given the need for expediency, the Court finds that no benefit would be gained by delaying 

ruling until after Plaintiffs have responded.  

Defendants’ Motion is GRANTED IN PART and DENIED IN PART.  Defendants’ 

request to strike the Reply is denied.  Defendants, however, may file a surreply of no more 

than 10 pages addressing any new arguments or evidence raised in Plaintiffs’ Reply.  Cf. 

LCvR 7.1(g).  Defendants’ surreply is due no later than April 15, 2020. 

IT IS SO ORDERED this 14th day of April, 2020. 
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IN THE UNITED STATES DISTRICT COURT   
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, d/b/a  
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, 
et al.,  
 

Plaintiffs,  
v.  

  
J. KEVIN STITT in his official capacity as 
Governor of Oklahoma, et al.,  

 
                                             Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

       
 
 
 
 
 
      Case No. CIV-20-277-G 

 

[PROPOSED] FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. On March 13, 2020, the President declared a national emergency as a result 

of the novel coronavirus disease called COVID-19.  Proclamation on Declaring a National 

Emergency Concerning the Novel Coronavirus Disease (COVID-19) Outbreak (Mar. 13, 

2020), https://bit.ly/33UHSON.   

2. The COVID-19 pandemic is a serious public health crisis.  Every American, 

including each medical provider, has an obligation to make needed changes to combat it.  

To that end, healthcare providers—including the abortion providers who commenced this 

action—have changed their practices over the last two months to conserve personal 

protective equipment (“PPE”) and to reduce the risk of COVID-19 transmission.  Most 

governors have issued Executive Orders that recommend or require that physicians 
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exercise their medical judgment to determine which procedures should go forward and 

which can be postponed without risk to the patient. 

PRELIMINARY INJUNCTION 

3. Upon careful consideration of the evidence and argument submitted by the 

parties, the Court makes the following findings of fact: 

I. Executive Order and Press Release 

4. On March 15, 2020, Oklahoma Governor J. Kevin Stitt issued the first of 

several executive orders to address the COVID-19 pandemic, which declared a state of 

emergency throughout Oklahoma.  Initial Executive Order 2020-07 at  1, 

https://bit.ly/39AnZOh.    

5. On March 24, 2020, Governor Stitt amended this order for a fourth time to 

mandate that: “Oklahomans and medical providers in Oklahoma shall postpone all elective 

surgeries, minor medical procedures, and non-emergency dental procedures until April 7, 

2020.”  Fourth Am. Exec. Order 2020-07 ¶ 18, Compl. Ex. 1, ECF No. 1-1 (“Executive 

Order”).   

6. The Executive Order does not define the terms “elective surgery” or “minor 

medical procedure.”  See Executive Order ¶ 18.  The determinations of what constitutes an 

“elective surgery” or “minor medical procedure” are left to the discretion of medical 

providers.  Dana Stone, M.D. Decl. (“Stone Decl.”) ¶¶ 10, 36-39, ECF No. 84-4. 

7. At a press conference held on March 24, 2020, the day the Executive Order 

was amended, Governor Stitt explained that Paragraph 18 of the Executive Order was 

included to reduce the use of hospital beds and to preserve and replenish the state’s supply 
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of PPE, such as respirators, for healthcare providers.  At the same press conference, when 

asked if Paragraph 18 of the Executive Order applied to abortion, Governor Stitt responded 

that he and his team “ha[d] not gotten into the details yet.”  A video of this press conference 

is available at https://bit.ly/39AjlzO.   

8. The Executive Order does not refer to abortion care.  The Executive Order 

also does not purport to limit the administration of any medications, let alone the 

medications used for medication abortions.  See Executive Order ¶ 18.   

9. The Executive Order also mandates the closure of certain non-essential 

businesses.  See Executive Order ¶ 20.  The next day, Governor Stitt published a 

memorandum clarifying that healthcare providers are “critical infrastructure” exempt from 

this mandate.  See Office of the Gov. J. Kevin Stitt, Executive Memorandum 2020-01 (Mar. 

25, 2020), Julie Burkhart Suppl. Decl. (“Burkhart Suppl. Decl.”) Ex. 2-4, ECF. No 84-2. 

Other exempt businesses include dry cleaners, sporting goods stores, pet grooming, liquor 

stores, and marijuana dispensaries.  See Burkhart Suppl. Decl. ¶ 11; Okla. Dep’t of 

Commerce, Essential Industries List (revised Apr. 2, 2020), Burkhart Supp. Decl. Ex. 2-3 

(“Essential Industries List”).   

10. On March 27, 2020, Governor Stitt issued a press release (the “Press 

Release”) that purported to clarify the Executive Order.  Press Release (March 27, 2020) 

(ECF No. 1-2), https://bit.ly/2JssTlM.  The Press Release declared that the Executive Order 

suspended “any type of abortion services” as defined by Oklahoma law except in a 

“medical emergency” as defined by Oklahoma law or as “otherwise necessary to prevent 

serious health risks to the unborn child’s mother.”  Id.  
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11. Because Oklahoma law defines “abortion services” to include abortions 

accomplished through the administering of medications, the Press Release expanded the 

prohibitions of the Executive Order beyond “elective surgeries” and “minor medical 

procedures” to medication abortions.  Okla. Stat. Ann. tit. 63 § 1-730.A1.  

12. Oklahoma’s statutory definition of “medical emergency” in the case of 

abortion covers only abortions needed to avert the patient’s “death or to avert substantial 

and irreversible impairment of a major bodily function arising from continued pregnancy.”  

Okla. Stat. Ann. tit. 63 § 1-738.1A.  The Press Release’s exception for abortions “necessary 

to prevent serious health risks” references no statutory definition.  In any case, the Press 

Release does not grant a safe harbor if the State later disagrees with a physician’s good 

faith medical determination that an exception applied. 

13. The State presented no evidence that any Oklahoma health official or medical 

professional recommended the policy with respect to abortion services that is set forth in 

the Press Release.  While the Oklahoma Secretary of Health Jerome Loughridge 

recommended to Governor Stitt that he “temporarily delay elective surgeries and minor 

medical procedures,” he does not claim involvement with the Press Release or indicate that 

he recommended Governor Stitt extend the Executive Order to all abortion services.  See 

Declaration of Secretary Jerome Loughridge, (“Loughridge Decl.”) ¶ 14, ECF No. 54-1. 

14. The Executive Order states that it is issued pursuant to the Oklahoma 

Emergency Management Act (“OEM”) of 2003.  Executive Order at 1.  Under Section 

683.8 of the OEM, the Governor has the authority to “[m]ake, amend, and rescind the 

necessary orders and rules to carry out the provisions of the [OEM] within the limits of 
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authority conferred upon the Governor herein, with due consideration of the emergency 

management plans of the federal government.”  Okla. Stat. Ann. tit 63 § 683.8. 

15. On March 27, 2020, Oklahoma’s Attorney General, Defendant Michael 

Hunter, stated that violation of the Executive Order is a misdemeanor.  Washington, 

Destiny, AG Hunter Says Violation of Gov. Stitt’s Executive Order Can Result in a 

Misdemeanor, (March 27, 2020), Ezra U. Cukor Decl. (“Cukor Decl.”), Ex. 7-2, ECF No. 

84-7.  This statement suggests that the State considers the Executive Order to be an order 

of the Oklahoma Department of Emergency Management (OEM).  Oklahoma law provides 

that willful violation of an OEM order is a misdemeanor punishable by imprisonment for 

up to six months, fines up to $3,000, or both.  Each day of violation is a separate offense.  

Okla. Stat. Ann. tit. 63 § 683.23 

16. After the issuance of the Press Release, abortion services in Oklahoma 

immediately ground to a halt.  Larry A. Burns, D.O. Decl. (“Burns Decl.”) ¶ 7, ECF No. 

16-5; Julie Burkhart Decl. (“Burkhart Decl.”) ¶ 14, ECF No. 16-6; Brandon Hill, PhD 

(“Hill Decl.”) ¶ 16, ECF No. 16-7. 

17. In the statement issued March 27, 2020, Governor Stitt stated that COVID-

19 had already “increased demand for hospital beds and created a shortage of personal 

protective equipment (PPE) needed to protect health care professionals and stop 

transmission of the virus.”  Press Release.  These were the only reasons cited in the Press 

Release for extending the Executive Order to all abortion services. 

18. Several days later, the Governor tweeted an update that the situation already 

had improved: “We are up to an 11-day supply of PPE on hand and we’re expecting more 
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big orders to come in this week!”  Governor J. Kevin Stitt (@GovStitt), Twitter (Mar. 30, 

2020, 2:00 PM), https://bit.ly/2VaQQ7u.  

19. On April 1, 2020, the Executive Order’s mandatory postponement of elective 

surgeries and minor medical procedures was extended by more than three weeks to April 

30, 2020.  Seventh Amended Executive Order 2020-07, ECF No. 38-1., available at 

https://bit.ly/3bPnqRY.   

20. Public health experts believe that it is unlikely that the COVID-19 pandemic 

will end soon.  Joshua Sharfstein, M.D. Decl. (“Sharfstein Decl.”) ¶ 14, ECF No. 86; Mary 

Travis Bassett, M.D. Decl. (“Bassett Decl.”) ¶ 5, ECF No. 87.  The most recent data show 

that the rate of infection in Oklahoma is not diminishing, confirming that the need for 

restrictive measures will likely continue beyond April 30, 2020.  See Okla. Dept. of Health, 

COVID-19 Resources: Current Situation (Apr. 12, 2020), https://bit.ly/3dLtpJB.  At a 

telephonic hearing held on April 3, 2020, counsel for Defendants acknowledged that the 

Executive Order was likely to be extended again. 

21. On April 7, 2020, Governor Stitt and Gino Demarco, who Governor Stitt 

identified as the State’s PPE “czar,” stated in a press briefing that Oklahoma has “plenty 

of personal protective equipment.”  Matt Trotter, COVID-19 Response: Stitt ‘Cautiously 

Optimistic’ Curve is Flattening, Oklahoma Has ‘Plenty’ PPE, Public Radio Tulsa, 

Accessed 4/8/2020, Cukor Decl. Ex. 7-2 (“Trotter”).  At that briefing, Mr. Demarco also 

disclosed that the State had amassed about 900,000 face masks, 110,000 respirators, and 

120,000 gowns, and that more were on their way.  Governor Stitt stated that Oklahoma has 

5,000 available hospital beds and 2,000 ventilators.  Caleb Califano, Governor Stitt Gives 
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Update On Personal Protective Equipment In Okla., News 9, Accessed 4/9/2020, Cukor 

Decl. Ex. 7-3 (“Califano”).  

II. Plaintiffs’ Constitutional Claim and Request for Relief 

22. This is a constitutional challenge under 42 U.S.C. § 1983 to Oklahoma 

Governor J. Kevin Stitt’s March 24, 2020 Executive Order, as expanded by the Press 

Release to apply to abortion services.  

23. Plaintiffs allege that, as applied to abortion services, the Executive Order and 

Press Release have the effect of banning nearly all pre-viability abortions in violation of 

Oklahomans’ constitutional rights to abortion access.  Plaintiffs also allege that the 

postponement of all abortion services for five weeks (and likely longer) constitutes an 

unconstitutional “undue burden” on abortion access.  Complaint (“Compl.”) ¶ 66.  

24. Accordingly, Plaintiffs bring a cause of action for the violation of their 

patients’ rights to privacy, liberty, bodily integrity and autonomy as guaranteed by the 

Fourteenth Amendment, through the ban of essentially all abortion, except in rare 

circumstances, by the Executive Order and Press Release.  Id.  

25. Plaintiffs also bring a cause of action for the constitutional violation of their 

right to equal protection guaranteed by the Fourteenth Amendment to the U.S. Constitution 

because the Executive Order and Press Release selectively burden patients’ fundamental 

right to abortion without justification and single out abortion providers and their patients 

for differential treatment from providers of other medical services and their patients.  

Compl. ¶ 69. 
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26. Plaintiffs ask this Court to issue a preliminary injunction, and ultimately a 

permanent injunction, restraining Defendants and their employees, agents, attorneys, 

successors, and all others acting in concert or participating with them, from enforcing 

Governor J. Keven Stitt’s Executive Order, as amended by the Seventh Amended 

Executive Order No 2020-07 of April 1, 2020 and the March 27, 2020 Press Release against 

Oklahoma abortion providers, clinics, and their staff.  Compl. at 27. 

27. Plaintiffs further ask this Court to ultimately enter a judgment declaring that 

the Executive Order and Press Release, including future iterations or extensions, as applied 

to previability abortion, violates the Fourteenth Amendment to the U.S. Constitution; and 

to award Plaintiffs their attorneys’ fees and costs pursuant to 42 U.S.C. § 1988; and to grant 

such other and further relief as the Court deems just and proper.  Compl. at 27.   

III. Procedural History 

28. Plaintiffs South Wind Women’s Center LLC d/b/a Trust Women Oklahoma 

City, Larry A. Burns, D.O, and Comprehensive Health of Planned Parenthood Great Plains, 

Inc. filed their Complaint on March 30, 2020, and their Motion for a Temporary 

Restraining Order (“TRO”) and Preliminary Injunction (“Pls. Mot.”) on March 31, 2020.  

ECF Nos. 1, 16.  Plaintiffs sought to temporarily restrain and preliminarily enjoin the 

Executive Order as extended by the Press Release to apply to previability abortion care.  

29. The Defendants, various Oklahoma officials sued in their official capacities, 

submitted a Response to Plaintiffs’ Motion for TRO and Preliminary Injunction (“Defs.’ 

Resp.”) on April 2, 2020.  ECF No. 54.   
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30. On April 3, 2020, the Court held a telephonic hearing with the parties on 

Plaintiffs’ motion requesting a TRO.  See ECF No. 79.  On April 6, 2020, the Court granted 

the TRO in part.  The Court’s Order mandated that:  

“Defendants and their employees, agents, attorneys, successors, and 
all others acting in concert or participating with them are temporarily 
restrained from enforcing Governor J. Kevin Stitt’s Seventh Amended 
Executive Order No. 2020-07 of April 1, 2020, and the March 27, 2020 
Press Release against Oklahoma abortion providers, clinics, and their 
staff, to the following extent:  

 
1.  The prohibition on surgical abortions may not be enforced with 
respect to any patient who will lose her right to lawfully obtain an 
abortion in Oklahoma on or before the date of expiration of the Executive 
Order; and  
 
2.  The prohibition on medication abortions may not be enforced.”   
TRO at 13, ECF No. 70.   

 
31. The TRO remains in effect until April 20, 2020 at 11:59 p.m.  Plaintiffs’ 

motion for a preliminary injunction was held in abeyance.  TRO at 13. 

32. On April 6, 2020, Defendants filed a motion requesting leave to file 

supplemental evidence in the form of three additional witness declarations to support their 

Response in Opposition to Plaintiffs’ Motion for TRO and/or Preliminary Injunction.  The 

Court granted Defendants’ motion on April 7, 2020, and Defendants filed their 

supplemental evidence on April 8, 2020.  ECF Nos. 80, 82.  Plaintiffs filed their reply 

declarations and memorandum of law in further support of their Motion for Preliminary 

Injunction (“Pls. Reply”) on April 10, 2020.  ECF No. 84.  

33. On April 7, 2020, Defendants filed a Notice of Interlocutory Appeal of the 

TRO.  ECF No. 77.  Additionally, on April 7, 2020, Defendants filed two motions in the 
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Court of Appeals: one to expedite the appeal and another to stay the TRO.  South Wind 

Women's Center, et al v. Stitt, et al, Case No. 20-6045, Doc No. 010110330615 and Doc. 

No. 010110330612.  On April 9 and 10, 2020, Plaintiffs filed responses opposing 

expedition and the emergency stay on the ground, among others, that the Court of Appeals 

lacked appellate jurisdiction.  South Wind Women's Center, et al v. Stitt, et al, Case No. 20-

6045, Doc. No. 010110331145 and Doc. No. 010110331793.  

34. On April 13, 2020. the Court of Appeals dismissed Defendants’ appeal for 

lack of jurisdiction and denied Defendants’ emergency stay motion as moot.  South Wind 

Women's Center, et al v. Stitt, et al, Case No. 20-6045, Doc. No. 01011333196. 

FINDINGS OF FACT 

I. Parties 

A. Plaintiffs 

35. Plaintiffs are three of four healthcare providers in Oklahoma that offer 

abortion services, including medication and procedural abortions.  Plaintiffs sue on behalf 

of their patients in addition to themselves, their physicians and staff. 

36. Plaintiff South Wind Women’s Center LLC, d/b/a Trust Women Oklahoma 

City (“Trust Women”) is a healthcare facility in Oklahoma City, Oklahoma that provides 

reproductive healthcare.  Burkhart Decl. ¶¶ 1-2. Trust Women’s Oklahoma City clinic is 

an abortion facility licensed by the Oklahoma State Department of Health and offers 
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medication abortion up to 11 weeks from the patient’s last menstrual period (“LMP”)1 and 

procedural abortion up to 21.6 weeks LMP.  Id.; Burkhart Suppl. Decl. ¶ 7.  

37. Plaintiff Larry A. Burns, D.O., is a physician licensed to practice medicine 

in Oklahoma since 1973.  Burns Decl. ¶ 3.  Dr. Burns operates a clinic in Norman, 

Oklahoma that is licensed as an abortion facility by the Oklahoma State Department of 

Health and provides medication abortions through 10 weeks LMP and procedural abortions 

through 14 weeks LMP.  Id. ¶ 11.    

38. Plaintiff Comprehensive Health of Planned Parenthood Great Plains, Inc. 

(“Planned Parenthood”) operates a health center in Oklahoma City that provides 

comprehensive reproductive health care services, including medication abortion up to 11 

weeks and procedural abortion up to 18 weeks.  Hill Decl. ¶¶ 2, 8.  

B. Defendants 

39. Defendants are several Oklahoma officials sued in their official capacities.  

J. Kevin Stitt is the Governor of Oklahoma and issued the Executive Order pursuant to 

Section 2 of Article VI of the Oklahoma Constitution and the Oklahoma Emergency 

Management Act of 2003, Okla. Stat. Ann. tit. 63 § 683.8.  Executive Order at 1.   

40. Defendant Michael Hunter is the Attorney General of Oklahoma and the 

“chief law officer of the state.”  Okla. Stat. Ann. tit. 74 § 18.  The Attorney General has 

asserted authority to prosecute violations of the Executive Order.  See Cukor Decl. Ex. 7-1. 

 
1 Pregnancy is commonly measured from the first day of a pregnant person’s last menstrual 
period (“LMP”).  A full-term pregnancy has a duration of approximately forty weeks LMP. 
Gillian Schivone, M.D. Decl. (“Schivone Decl.”) ¶ 11, ECF No. 16-4. 
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41. Defendant David Prater is the District Attorney for Oklahoma County and is 

responsible for prosecuting criminal matters within Oklahoma County.  Okla. Stat. Ann. 

tit. 19 § 215.4.  

42. Defendant Greg Mashburn is the District Attorney for Cleveland County and 

is responsible for prosecuting criminal matters occurring within Cleveland County.  Okla. 

Stat. Ann. tit. 19 § 215.4.  

43. Defendant Gary Cox is the Oklahoma Commissioner of Health and oversees 

the Oklahoma State Board of Health, which licenses abortion facilities.  Okla. Admin. 

Code. § 310:600-7-3. 

44. Defendant Mark Gower is the Director of the OEM and responsible for 

coordinating state agencies and departments to implement the Executive Order.  Executive 

Order at 8.  OEM is authorized to refer violations of its orders to the Oklahoma Attorney 

General for civil enforcement. Okla. Stat. Ann. tit. 63 § 683.23(A). 

II. Plaintiffs’ Experts 

45. Gillian Schivone, M.D. is an expert in obstetrics and gynecology, including 

abortion care.  Schivone Decl. ¶ 1.  She is a board certified obstetrician gynecologist and 

has a Master of Science degree in epidemiology and clinical research from Stanford 

University.  Id. ¶¶ 1-2.  Dr. Schivone is on the faculty of Washington University School of 

Medicine in St. Louis in the Department of Obstetrics and Gynecology and is an attending 

physician at one of its affiliated hospitals.  Id. ¶ 4.  Dr. Schivone has also served as an 

abortion provider for Trust Women Oklahoma City since 2017.  Id. ¶ 3.  Dr. Schivone has 
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published articles and lectured on gynecological care, including contraception and 

abortion.  Id.; Gillian Schivone Curriculum Vitae, Schivone Decl. Ex. 1, ECF No. 16-4. 

46. Mark Nichols, M.D. is an expert in obstetrics and gynecology, including 

abortion care.  Mark Nichols, M.D. Decl. (“Nichols Decl.”) ¶ 1, ECF No. 84-1.  Dr. Nichols 

is a board certified obstetrician and gynecologist.  Id.  He is on the faculty of Oregon Health 

& Sciences University, where he has trained over 200 Obstetrics and Gynecology medical 

residents and fellows.  He also served as the Medical Director of Planned Parenthood 

Columbia Willamette for nearly 20 years.  Id.; Mark Nichols Curriculum Vitae, Nichols 

Decl. Ex. 1-1 at 1, 20, ECF No. 84-1.  Dr. Nichols has published approximately 70 peer-

reviewed articles on numerous aspects of obstetric and gynecological care, including 

abortion.  Id. at 3-8.  He has provided the full range of gynecological and obstetric care, 

including abortion, prenatal, and labor and delivery care, to thousands of patients.  Nichols 

Decl. ¶ 1. 

47. Dana Stone, M.D. is an expert in obstetrics and gynecology.  Stone Decl. ¶ 1.  

Dr. Stone is a board certified obstetrician and gynecologist who has been practicing in 

Oklahoma for approximately 25 years.  Id. ¶ 3.  She maintains a private practice through 

which she provides a range of obstetric and gynecological care.  Id. ¶ 2.  She also provides 

on call service for inpatient obstetrical care, gynecology consults, and emergency room 

coverage at Lakeside Women’s hospital.  Id.  

48. Mary Travis Bassett, M.D., M.P.H. is an expert in public health.  Bassett 

Decl. ¶¶ 1-4.  Dr. Bassett is the Director of the François-Xavier Bagnoud (“FXB”) Center 

for Health and Human Rights at Harvard University, and the FXB Professor of the Practice 
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of Health and Human Rights at the Harvard School of Public Health.  Id. ¶ 1.  She is also 

a member of the National Academies of Sciences, Engineering, and Medicine Standing 

Committee on Emerging Infectious Diseases and 21st Century Health Threats, which was 

established to inform the government on critical science and policy issues related to 

emerging infectious diseases and is currently focused on COVID-19.  Id. ¶ 4.  Dr. Bassett 

served as the Commissioner of the New York City Department of Health and Mental 

Hygiene from 2014-2018.  Id. ¶ 2.  In that role, she led New York City’s response to the 

Ebola pandemic, as well as to large outbreaks of Legionnaires’ disease and Zika.  She has 

published numerous journal articles and, more recently several newspaper perspectives on 

the COVID-19 pandemic.  Id ¶ 4.  

49. Joshua Sharfstein, M.D. is an expert in public health.  Sharfstein Decl. ¶¶ 1-5.  

Dr. Sharfstein is a Professor of the Practice in Health Policy and Management at the Johns 

Hopkins Bloomberg School of Public Health.  Id. ¶¶ 1, 4.  He previously served as 

Secretary of the Maryland Department of Health and Mental Hygiene (including during 

the Ebola pandemic in 2014), the Acting Commissioner and then the Principal Deputy 

Commissioner of the U.S. Food and Drug Administration (including during the H1N1 Flu 

pandemic of 2009), and Commissioner of Health for the City of Baltimore.  Id ¶ 3.  He is 

an elected member of the National Institute of Medicine and National Academy of Public 

Administration.  Id.  Dr. Sharfstein’s teaching, research, and writing includes public health 

crisis and response.  Id. ¶ 4.  He has closely followed and authored several articles about 

the COVID-19 pandemic.  Id ¶ 5.  
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III. Abortion in Oklahoma 

50. Legal abortion is an extremely safe and common form of health care.  As the 

United States Supreme Court held in Whole Woman’s Health v. Hellerstedt, abortion “has 

been shown to be much safer, in terms of minor and serious complications, than many 

common medical procedures not subject to such intense regulation and scrutiny.”  136 S. 

Ct. 2292, 2302 (2016); see also Schivone Decl. ¶ 19. Approximately one in four women in 

the United States will obtain an abortion by age forty-five.  Id. ¶ 12. 

51. Leading medical professional organizations, including the American College 

of Obstetricians and Gynecologists (“ACOG”) and the American Medical Association 

(“AMA”) have advised states not to categorize abortion as health care “that can be delayed 

during the COVID-19 pandemic” given its critical nature for patients, even if those states 

are requiring postponement of non-time-sensitive health care during the crisis. ACOG, 

Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar. 18, 2020), 

https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortion-access-

during-the-covid-19-outbreak, Nichols Decl. Ex. 1-5 (“Joint Statement”); Br. of ACOG, et 

al. as Amici Curiae Opp. Pet. Writ Mandamus at 3–4, 10, In re Greg Abbott, No. 20-50264 

(5th Cir. Apr. 2, 2020), Nichols Decl. Ex. 1-3 (“ACOG Br. I”); see also Br. of ACOG, et 

al. as Amici Curiae Supp. Pls.’ Opp’n Stay Mot. at 3–6, South Wind Women’s Center LLC 

v. Stitt, No. 20-6045 (10th Cir. Apr. 10, 2020) (“ACOG Br. II”).  

52. That is so because “[t]here is a broad medical consensus that abortion is 

essential health care” that cannot be delayed.  ACOG Br. I at 4; see also id. at 10.  
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Moreover, “[t]here is no evidence that prohibiting abortions during the pandemic will 

mitigate PPE shortages or promote public health and safety.”  Id. at 4. 

53. Abortions in Oklahoma can be performed up to 22 weeks from the first day 

of a patient’s last menstrual period (“LMP”).2  Okla. Stat. Ann. tit. 63 § 1-745.5.  There are 

two main methods of abortion: medication abortion and procedural abortion. Schivone 

Decl. ¶ 13. According to data published by the Oklahoma State Department of Health, 

approximately 5,014 people obtained a medication or procedural abortion in Oklahoma in 

2018.  Okla. State Dep’t Health, Abortion Surveillance in Oklahoma 2002-2018 Summary 

Report at 19 (June 2019), Burkhart Suppl. Decl. Ex. 2-1 (“Abortion Surveillance”). 

54. Medication abortion is available only early in pregnancy, up to 11 weeks 

LMP. Burkhart Suppl. Decl. ¶ 7; Hill Decl. ¶ 8.  It involves a combination of two pills 

taken orally: mifepristone and misoprostol.  Schivone Decl. ¶ 14. The patient takes the 

mifepristone in the healthcare facility and later takes the misoprostol at a location of her 

choosing, most often at home, after which the contents of the pregnancy are expelled 

similar to a miscarriage.  Id.  

55. Procedural abortion is sometimes referred to as “surgical abortion” but it 

involves no incision or general anesthesia.  Schivone Decl. ¶ 15.  Most often in a procedural 

abortion, the clinician dilates the patients’ cervix and uses gentle suction from a narrow, 

flexible tube to empty the contents of the uterus.  Id. ¶ 16.  After 14 to 15 weeks LMP, 

 
2Okla. Stat. Ann. tit. 63 § 1-745.5 prohibits abortion beginning at 20 weeks 
“postfertilization age,” which is “calculated from the fertilization of the human ovum.” 63 
Okla. Stat. Ann. tit. 63 § 1-745.2.  Twenty weeks post fertilization is equivalent to 22 weeks 
LMP.  Schivone Decl. ¶ 18 n. 2. 
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clinicians generally use instruments to complete the procedure.  Id ¶ 17.  Further in the 

second trimester, the clinician may begin cervical dilation the day before the procedure, 

requiring two days of clinical care instead of one.  Id.   

56. Both medication abortion and procedural abortion are safe and effective 

methods of terminating a pregnancy.  Schivone Decl. ¶¶ 19–20; ACOG Br. I at 6–9.  For 

some patients, however, one method is medically indicated over the other.  Schivone Decl. 

¶ 31; Nichols Decl. ¶ 21.  For example, a medication abortion may be contraindicated for 

one patient, while procedural abortion may be contraindicated for another, due to a range 

of factors, including other medicines the patient may be taking, pre-existing medical 

conditions, or her physical health and anatomy.  Schivone Decl. ¶ 31; Nichols Decl. ¶ 21, 

Ex. 1-6.  Between 2002 and 2018, more than 65% of abortions in Oklahoma were 

procedural abortions. Abortion Surveillance at 6.  

57. Leading medical authorities, including the ACOG, the AMA, the American 

Academy of Family Physicians, the American Academy of Pediatrics, and the American 

Osteopathic Association have concluded that legal abortion is one of the safest medical 

procedures in the United States. ACOG Br. II at 4–5; see also ACOG Br. I at 6.  The 

National Academies of Sciences, Engineering, and Medicine—which are chartered by 

Congress to provide independent, objective analysis of the nation’s complex scientific 

problems and public policies—have determined that medication and procedural abortions 

rarely result in complications and do so at rates of no more than a fraction of a percent.  

Nat’l Acads. Scis. Eng’r & Med., The Safety and Quality of Abortion Care in the United 
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States at 77–78 (2018), Nichols Decl. Ex. 1-4 (“Nat’l Acads. Report”); see also Schivone 

Decl. ¶ 19–20. 

58. Major complications from abortion by any method are extremely rare and 

occur in less than one-quarter of one percent (0.23%) of cases. Schivone Decl. ¶ 20. More 

specifically, major complications arise in just 0.31% of medication abortion cases (making 

medication abortion safer than aspirin, Tylenol, and Viagra); 0.16% of first-trimester 

procedural abortion cases; and 0.41% of second-trimester procedural abortion cases.  Id.   

Abortion-related emergency room visits constitute just 0.01% of all emergency room visits 

in the United States.  Id. ¶ 20; Nichols Decl. ¶ 54.  Moreover, only a fraction of a percent 

of abortions result in emergency room visits at which the patient receives a diagnosis or 

treatment for an abortion related complication. Nichols Decl. ¶¶ 54, 64–65; Ushma 

Upadhyay et al., Incidence of Emergency Department Visits and Complications After 

Abortion at 7, Obstetrics & Gynecology (2015), Nichols Decl. Ex. 1-7 (“Upadhyay 2015”).   

59. Consistent with these findings, Plaintiffs’ patients almost never experience 

complications that require hospital transfer.  Burkhart Decl. ¶ 31; Burns Decl. ¶ 20; Hill 

Decl. ¶ 11.  Nearly all complications can be managed in an outpatient setting.  Schivone 

Decl. ¶ 20; Nichols Decl. ¶¶ 64–65. 

60. Defendants claim that the complication rate for abortion is “unknown,” 

Defs.’ Resp., at 11, and they submitted a declaration from Dr. Donna Harrison who opines, 

among other things, that published studies on the safety of abortion “likely . . . understat[e] 

complications due to widespread inadequacies in reporting.”  Declaration Donna Harrison, 

M.D. (“Harrison Decl.”) ¶ 13, ECF No. 54-7.  Dr. Harrison further opines that medication 
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abortion “actually exposes women to greater risk of serious complications than surgical 

abortions.”  Id. ¶ 15. 

61. The Court finds that Defendants’ claims regarding the safety of abortion are 

contrary to the views of leading medical authorities based upon published scientific 

literature.  Nichols Decl. ¶¶ 60-69, Ex. 1-4; Schivone Decl. ¶ 19.  As for Dr. Harrison, a 

federal district court previously determined that Dr. Harrison’s opinions “lack scientific 

support,” are “based on unsubstantiated concerns,” and are “generally at odds with solid 

medical evidence.”  MKB Management Corp. v Burdick, No. 09-2011-CV-02205, 2013 

WL 9885391, at *7 (N.D. Dist. July 15, 2013).  Another court found that Dr. Harrison’s 

views regarding medication abortion “must be rejected” because they contradict the factual 

underpinnings of the U.S. Supreme Court’s most recent abortion ruling.  Planned 

Parenthood Ark. & E. Okla. v. Jegley, No. 4:15-CV-00784-KGB, 2018 WL 3816925, at 

*42 (E.D. Ark. July 2, 2018), vacated, No. 4:15-CV-00784-KGB, 2018 WL 9944527 (E.D. 

Ark. Nov. 9, 2018), and appeal dismissed sub nom. Planned Parenthood of Arkansas & E. 

Oklahoma v. Jegley, No. 18-2463, 2018 WL 9944528 (8th Cir. Nov. 9, 2018).   The Court 

similarly finds that Dr. Harrison’s opinions are entitled to no weight. 

62. Defendants also submitted a declaration from Dr. Michael Valley who opines 

that abortion can result in a variety of complications.  Declaration of Michael Valley, M.D. 

¶¶ 3–5, ECF No. 54-4.  Dr. Valley does not acknowledge, let alone dispute, that such 
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complications are rare.  Nichols Decl. ¶¶ 60–69, Ex. 1-4. The Court finds that Dr. Valley’s 

opinions regarding the complications of abortion are unhelpful and entitled to no weight.3 

63. In any event, abortion is markedly safer than the only alternative, which is 

carrying a pregnancy to term.  See infra ¶ 74.   

64. Women who continue their pregnancies are also far more likely than those 

who have abortions to require emergency room visits or hospital care.  Nichols Decl. 

¶¶ 51, 66; Schivone Decl. ¶ 21.  Among pregnant women, one-fifth will visit an emergency 

room at least once during their pregnancy, and a significant percentage (29%) of those 

patients will do so more than once.  Nichols Decl. ¶ 51.  Miscarriage, which is common 

early in pregnancy (it ends approximately 10% of pregnancies in the first trimester and 1–

5% of pregnancies between 13–19 weeks LMP) leads to significant numbers of emergency 

room visits.  Id.  In sharp contrast, abortion care results in an emergency room visit and 

abortion related treatment or diagnosis in less than 0.87 % of cases.  Nichols Decl. ¶ 54.  

65. Whether COVID-19 presents greater risk to pregnant women has not 

conclusively been determined, but the CDC has cautioned that pregnant women experience 

changes in their bodies that increase the risk of infections generally, and in the past, they 

 
3 Another of Oklahoma’s declarants, Dr. Robert L. Marier, has testified previously in 
support of other abortion restrictions, but a federal district court found that Dr. Marier’s 
credibility was “diminished by his bias” against safe and legal abortion, which he maintains 
“should be outlawed in the United States.”  June Medical Servs. LLC v. Kliebert, 250 F. 
Supp 3d 22, 61 ¶¶ 200-02 (M.D. La. April 26, 2017) reversed sub nom. June Med. Servs. 
v. Gee, 905 F.3d 787 (5th Cir. 2018), cert. granted, June Med. Servs. v. Gee, 140 S. Ct. 
35.  Notably, Dr. Valley is also on record that abortion should not be allowed, even “in the 
case of rape” or when a “woman’s health is at risk.”  See Declaration of Ezra Cukor, Ex. 
7-5,  (sworn testimony of Dr. Valley in the matter of Nova Health Systems v. Hunter, No. 
CV-2015-1838 (Okla. Dist. Ct. Sept. 28, 2017). 
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have had a higher risk of severe illness from viruses in the same family as COVID-19. See, 

CDC, Pregnancy and Breastfeeding FAQs, Information about Coronavirus Disease 2019 

(last reviewed Apr. 3, 2020), Nichols Decl. Exhibit 1-8 (“Pregnancy and Breastfeeding 

FAQs”). 

66. As a result, ACOG and the Society for Maternal Fetal Medicine have issued 

guidance for assessing and managing pregnant patients with suspected or confirmed 

COVID-19, which recommends that pregnant patients be referred to the emergency room 

if they show signs of infection such as difficulty breathing, dizziness, or vomiting.  Nichols 

Decl. ¶ 52.  In contrast, the CDC recommends that the general public (i.e., people who are 

not pregnant) and experiencing COVID-19 symptoms stay at home and only visit the 

hospital if their symptoms are severe. Nichols Decl. ¶ 53. 

67. Access to abortion in Oklahoma is more limited than in other states.  

Outpatient abortion facilities are scarce because they are subject to onerous regulations and 

licensing requirements that do not apply to other healthcare providers.  Burkhart Decl. ¶ 7; 

Okla. Admin. Code §§ 310:600.  Together, Plaintiffs operate three of the four remaining 

abortion clinics in the entire state of Oklahoma.  Burkhart Decl. ¶ 8; Burns Decl.  ¶¶ 4, 29; 

Hill Decl. ¶ 1. 

68. Oklahoma has restricted abortion access in many other ways.  Oklahomans 

cannot obtain abortion care at public hospitals except in cases of rape, incest, or a life-

threatening situation. See Okla. Stat.  Ann. tit. 63 § 1-741.1(A).  Abortion cannot be 

covered by public health insurance or insurance purchased on the state exchange, except 

in similarly narrow circumstances. Okla. Stat. Ann. tit. 63 § 1-741.1 (public insurance); 
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Okla. Stat. Ann. tit. 63 § 1-741.3 (health insurance exchange). Patients seeking abortion 

care are subject to a mandatory 72-hour waiting period. Okla. Stat. Ann. tit. 63 § 1-

738.2(B). And telemedicine, which is used safely in other states to provide medication 

abortions, cannot lawfully be used in Oklahoma to provide abortion care.  See Okla. Stat. 

Ann. tit. 63 § 1-729.1. 

69. These restrictions alone and combined with logistical obstacles, such as the 

need to gather resources to pay for the procedure and related costs as well as to manage 

conflicting occupational or family commitments, can be significant barriers to accessing 

abortion care.  Burns Decl. ¶ 29; Burkhart Decl. ¶ 9.  The COVID-19 pandemic exacerbates 

these burdens.  Burns Decl. ¶ 30; Burkhart Decl. ¶ 37. 

IV. Impact of the Executive Order and Press Release 

A. Harms to Patients Who Will Be Prevented from Accessing Legal Abortion 

70. Abortion is illegal beyond 22 weeks LMP in Oklahoma, except in narrow 

circumstances.  Okla. Stat. Ann. tit. 63 § 1-745.5.  Accordingly, patients who are delayed 

past 21.6 weeks LMP because of the Executive Order and Press Release will be banned 

completely from obtaining an abortion in the state.  Before the Court entered the TRO, 

Plaintiff Trust Women Oklahoma City was forced to turn away more than 10 patients who 

would have been entirely prevented from accessing legal abortion in Oklahoma because 

the Executive Order and Press Release would have forced them to delay their abortions 

beyond the state’s legal limit.  Burkhart Suppl. Decl. ¶ 4.  Data published by Oklahoma’s 

Department of Health also confirm that each year some women obtain abortions in 
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Oklahoma for whom a delay of a few weeks would mean that legal abortion is no longer 

an option.  Burkhart Suppl. Decl. ¶ 6. 

71. People who are denied a wanted abortion are subject to multiple harms, 

including physical and psychological harms, increased financial insecurity, potential job 

loss or delaying education, and inability to leave an abusive relationship.  Schivone Decl.  

¶¶ 21–22, 24; Nichols Decl. ¶¶ 12, 29.  As ACOG and other major medical 

organizations have made clear, “[t]he consequences of being unable to obtain an 

abortion profoundly impact a person’s life, health, and well -being.” Schivone Decl. 

at ¶ 24 (citing Joint Statement).   

72. In terms of physical harms, carrying a pregnancy to term imposes 

substantially more medical risks than obtaining a legal abortion, especially in Oklahoma.  

Schivone Decl. ¶ 21; Nichols Decl. ¶ 66.  According to the CDC, 144 in 10,000 women 

who gave birth in a hospital in the United States in 2014 experienced unexpected 

outcomes of labor and delivery that resulted in significant short- or long-term 

consequences. Schivone Decl. ¶ 21.  Complications such as hemorrhage, infection, and 

injury to other organs are all far more likely to occur with a full-term pregnancy than with 

an abortion.  Nichols Decl. ¶ 66.  This is because pregnancies ending in abortion are 

substantially shorter than those ending in childbirth and thus entail less time for pregnancy-

related problems to occur or progress.  Id. Certain dangerous pregnancy-related 

complications such as pregnancy-induced hypertension and placental abnormalities 

manifest themselves in late pregnancy; early abortion avoids these hazards.  Id.  
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73. Further, forcing a woman to carry to term through delivery means imposing 

a substantial risk that she will require major surgery.  Nichols Decl. ¶ 58.  About 30% of 

deliveries in the United States require a cesarean section (“C-section”).  Id.  A C-section is 

an invasive, major abdominal surgery with an inpatient recovery period of two to four days.  

Id. 

74. Finally, the risk of death associated with childbirth is approximately 14 

times that associated with abortion in the United States as a whole. Schivone Decl. 

¶ 21.  The maternal mortality rate in Oklahoma is even higher than the national 

average.  Id.  

75. Additionally, forcing someone to remain pregnant during the COVID-19 

pandemic exposes them to even more potential physical harms.  Instead of being permitted 

to end a pregnancy, patients will be required to have more contacts with the health system, 

thereby increasing their potential exposure to COVID-19.  Schivone Decl. ¶ 37; Nichols 

Decl. ¶¶ 51–55, 57–58.  These additional contacts include more office visits for prenatal 

care, as well as trips to the emergency room and ultimately labor and delivery in the 

hospital, requiring a hospital stay of at least 1-2 days if there are no complications.  Id.  

76. Whether COVID-19 presents greater risk to pregnant women has not 

conclusively been determined, but the CDC has cautioned that “[p]regnant women 

experience changes in their bodies that may increase their risk of  some  infections and 

“[p]regnant people have had a higher risk of severe illness when infected with viruses from 

the same family as COVID-19 and other viral respiratory infections, such as influenza.” 

Pregnancy and Breastfeeding FAQs. 
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77. Being denied a wanted abortion can also have adverse consequences for a 

patient’s mental health.  Schivone Decl. ¶ 30.  This may be especially true in the case of 

patients who are pregnant as a result of rape or incest, who are in violent or abusive 

relationships, or who have received a diagnosis of a fetal anomaly.  Id.  Indeed, remaining 

pregnant against one’s will is a unique form of psychological harm.   Nichols Decl. ¶ 29.   

78. Some patients end a pregnancy because they conclude it is not the right time 

to become a parent or have additional children (a majority of women having abortions in 

the United States already have at least one child).  Schivone Decl. ¶ 22 n. 10; see also .  

Burkhart Suppl. Decl., Ex. 2-1 at 9 (data showing most women who have had abortions in 

Oklahoma previously gave birth).  Other patients lack necessary financial resources or a 

sufficient level of partner or familial support or stability. Schivone Decl. ¶ 22.  That 

financial strain is all the more apparent if one considers that the vast majority— 

approximately 75%—of abortion patients nationwide are poor or have low incomes. 

Schivone Decl. ¶ 22 n. 11.  All these considerations may be heightened during the current 

COVID-19 pandemic.  Schivone Decl. ¶ 22.  

79. Some pregnant people, faced with these realties, may attempt to self-manage 

an abortion. Nichols Decl. ¶ 29.  Because some of the methods people resort to in order to 

self-manage an abortion are unsafe, this can expose them to the potential for far greater 

harm than if they had been able to access an abortion at Plaintiffs’ clinics.  Id. ¶ 29; ACOG 

Br. at 12–14; ACOG Br. II at 8–9 (explaining that some women anxious to end their 

pregnancies may resort to unsafe methods to induce abortion). 
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B. Harms to Patients Seeking Medication Abortion. 

80. Patients who are delayed beyond 11 weeks LMP will have more limited 

medical options because medication abortion is not available in Oklahoma after that time. 

Burkhart Suppl. Decl. ¶ 7; Burns Decl. ¶ 11; Hill Decl. ¶ 8.  Plaintiffs routinely see patients 

for whom a delay of even a week or two would push them beyond the point when they can 

provide them medication abortion.  Schivone Decl. ¶ 31; Hill Suppl. Decl. ¶ 10.  Between 

March 27, 2020 and April 6, 2020, when this Court issued the TRO, Plaintiffs had to turn 

away several patients who would have been pushed beyond the gestational limit for 

medication abortion on or before April 30, 2020.  Burkhart Suppl. Decl. ¶ 7.  

81. Patients who are denied access to medication abortion face unique harms, in 

addition to all the harms of delaying abortion generally, which are discussed above.  

Medication abortion is more medically advisable for some patients who have conditions 

that are contraindicated for procedural abortion.  Schivone Decl. ¶ 31.  In addition, some 

patients—for example, patients who are survivors of sexual abuse—may prefer medication 

abortion over a procedure that requires inserting tubing or instruments into the vagina.  Id.  

Similarly, some patients may need to conceal the pregnancy from an abusive or controlling 

partner or others who would disapprove or shame them and having a medication abortion 

makes that more possible for multiple reasons.  Nichols Decl. ¶¶ 28–29.  

82. Preventing a patient from obtaining a medication abortion will also increase 

the chance that the patient will require sedation if that patient ultimately obtains a 

procedural abortion.  Nichols Decl. ¶ 28; Burkhart Suppl. Decl. ¶ 16; Hill Suppl. Decl. ¶ 

12.   If sedation is used, it is routine to require that another person accompany the patient 
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to the clinic so that they can drive the patient home following the procedure.  Nichols Decl. 

¶ 28.  In light of COVID-19, this risks exposing an additional person to the virus.   Id.  And, 

for patients who wish to conceal their pregnancy, the requirement that someone accompany 

them for abortion care can be particularly challenging.  Id.  

83. Finally, some patients prefer the convenience and privacy of completing a 

medication abortion at home or the place of their choosing.  Schivone Decl. ¶ 31.  Like 

other factors that patients consider in making the best decisions for themselves in facing 

an unplanned pregnancy, this may be particularly true during the COVID-19 crisis.  

Schivone Decl. ¶ 22. 

C. Harms to Patients Seeking Procedural Abortions.  

84. At the TRO stage, the Court did not enjoin Defendants from enforcing the 

Executive Order and Press Release against women who require or choose a procedural 

abortion, but who will not be pushed beyond Oklahoma’s legal limit on abortion by April 

30, 2020.  See supra at ¶ 30.  Having considered the additional evidence submitted, the 

Court finds that imposing such delay on people seeking procedural abortion imposes a 

range of harms, including unnecessary health risks, more limited and burdensome medical 

options, physical and psychological harms, and yet undetermined risks in the event of 

COVID-19 infection.  Nichols Dec. ¶ 12.   

85. First, for some patients early in pregnancy, medication abortion may not be 

appropriate.  Nichols Dec. ¶ 21.  For instance, some patients may have an allergy to the 

medications or a pre-existing medical condition that makes a suction abortion procedure 

comparatively safer for them.  Id.   
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86. Second, while it remains low throughout pregnancy, the risk of a serious 

complication from abortion increases with weeks of gestation.  Schivone Decl. ¶ 28.  

Accordingly, forcing people to obtain an abortion later in pregnancy imposes increased 

health risks.  Id.; see also Nichols Decl. ¶¶ 25–26; Nat’l Acads. Report at 77–78, 162–63. 

87. Third, the ongoing health risks to women of remaining pregnant also increase 

over the course of a pregnancy.  Nichols Decl. ¶¶ 23–24, 29–30.  Even an uncomplicated 

pregnancy stresses a person’s body, affecting every system, including causing hormonal 

changes that make many pregnant people feel short of breath.  Id. at ¶ 23. More serious 

risks of pregnancy include gestational diabetes, gestational hypertension-related conditions 

such as preeclampsia, hyperemesis gravidarum (which causes severe pregnancy-related 

nausea and vomiting), and venous thromboembolism (a condition in which blood clots 

form that can be life-threatening).  Id. at ¶¶ 23–24.  Further, delaying access to abortion 

care increases the risk that patients may contract COVID-19 while they are still pregnant.  

Id. at ¶¶ 13–15, 51–52, 55; see also Schivone Decl. ¶ 29.   

88. Individuals also experience emotional harm from being forced to carry a 

pregnancy for weeks, despite desiring an abortion far earlier. Nichols Decl. ¶ 29.   For 

example, people with ongoing pregnancies may struggle to conceal their condition from 

abusive partners or family members and must deal with the stress and anxiety of not 

knowing when—or if—they will be able to obtain an abortion.  Id.  Some people who are 

delayed in accessing abortion care may also resort to unsafe methods to induce abortion.  

Id., ACOG Br. I at 12–14; ACOG Br. II at 8–9. 
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89. Delay can be especially upsetting to patients who need a procedural abortion 

to end a wanted pregnancy due to lethal or severe fetal anomalies, including anomalies that 

can be detected by tests that are performed between 11 and 16 weeks LMP.   Nichols Decl. 

¶ 30. These abnormalities can range from mild to incompatible with life and impact a 

pregnant person’s decision about whether to continue her pregnancy.  Id. Delay also can 

be particularly upsetting for patients who are pregnant as the result of rape or incest. 

Schivone Decl. ¶ 30.  

90. Fourth, requiring patients to delay abortion care by several weeks, if not 

more, necessarily leads patients to require more invasive, time-consuming, and expensive 

abortions.  Nichols Decl. ¶¶ 25–28; Schivone Decl. ¶ 32; Burkhart Supp. Decl. ¶¶ 15–18; 

Hill Suppl. Decl. ¶¶ 12–13.  For example, patients who are delayed beyond 

approximately 14 weeks LMP in Oklahoma will be required to have a D&E procedure 

instead of an aspiration procedure.  Schivone Decl. ¶ 32; Nichols Decl. ¶ 26.  Because 

D&E uses additional instruments, it is comparatively more complex than an aspiration 

abortion.  Nichols Decl. ¶ 26.  Additionally, there can be more bleeding with procedures 

performed later in pregnancy as compared to procedures performed in the first trimester.  

Id.  Further, a patient delayed past approximately 18 weeks LMP may be required to have 

a two-day D&E procedure, as opposed to a one-day procedure, because additional 

dilation of the cervix is required at this stage of pregnancy. Id. at ¶ 27; Schivone Decl. 

¶ 32.  An abortion procedure in the second trimester is also more likely to involve 

sedation, which can carry its own risks, and requires that another person accompany the 
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patient to the clinic to drive the patient home following the procedure.  Burkhart Suppl. 

Decl. ¶ 16; Nichols Decl. ¶ 28. 

91. Procedural abortions performed later in pregnancy also cost significantly 

more, which for abortion patients—many of whom are poor or low-income and must pay 

out of pocket—may put abortion entirely beyond their reach. Burkhart Decl. ¶¶ 9, 21; 

Burkhart Suppl. Decl. ¶¶ 17–18; Hill Suppl. Decl. ¶ 12. 

D. Harms to Patients Compelled to Travel Out of State.  

92. Rather than risk being forced to carry a pregnancy through delivery or face 

delays of many weeks or potentially months before they can access care, some patients in 

Oklahoma will travel to other states to obtain abortion.  Schivone Decl. ¶ 34; Nichols Decl. 

¶ 22; see also ACOG Br. II at 11.  The record reflects that Oklahoma patients already 

traveled to other states in the time period before the Court entered the TRO.  Burkhart 

Suppl. Decl. ¶¶ 9–10; Hill Suppl. Decl. ¶ 7. If abortion services are shutdown as a result of 

the Executive Order and Press Release and women are forced to travel out of state, “[t]he 

average (median) one-way driving distance to an abortion clinic for a woman of 

reproductive age in Oklahoma would increase from 14 miles to 155 miles (or 1,007% 

longer).” Sharfstein Decl. ¶ 11.4 

 
4 That some women will travel long distances and cross state borders to access abortion 
services when their state deprives them of this right is not a new phenomenon. Decl. Mary 
Travis Bassett, M.D., M.P.H. (“Bassett Decl.”) ¶ 8 (discussing that before Roe women 
traveled from across the country to New York where abortion was legal to have an 
abortion), ECF No. 84-6.  In the midst of the current pandemic crisis, it is “truly 
frightening” that some women will have no other option than to undertake this travel, 
absent an injunction. Bassett Decl. ¶ 8. 
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93. Long-distance travel during the COVID-19 pandemic carries significant 

health risks because patients may be exposed to the virus at numerous points along the 

way.  Schivone Decl. ¶ 34; Sharfstein Decl. ¶ 11; Bassett Decl. ¶¶ 7–8.  Such travel presents 

risk to the patient as well as members of her family and community in Oklahoma who may 

be exposed to the virus when the patient returns home.  Id.  

94. Out of state travel to obtain an abortion will require a woman to overcome a 

number of barriers. Many women face difficulty in gathering the resources to pay for the 

abortion and related costs, especially because abortion is rarely covered by health insurance 

and thus must be paid out of pocket.  Burkhart Decl. ¶ 9; Burkhart Suppl. Decl. ¶ 18; Hill 

Suppl. Decl. ¶ 12.  Abortion patients also face obstacles arranging and paying for 

transportation, as well as managing conflicting occupational and family schedules.  See 

Burns Decl. ¶ 29; Burkhart Decl. ¶ 9; Burkhart Suppl. Decl. ¶ 16; Hill Suppl. Decl. ¶ 13. 

Long-distance travel for abortion services is especially difficult for low-income women, 

because it involves finding childcare, taking time off work, and covering the cost of gas or 

other transportation expenses, including a potential hotel stay.  ACOG Br. I at 11–12.  And 

victims of domestic violence must overcome exceptional hurdles to obtain an abortion 

without their abusers’ knowledge.  Burkhart Suppl. Decl. ¶ 16; Nichols Decl. ¶ 29. 

95. During COVID-19 such travel is even more difficult, if not impossible, 

especially for those who face increased economic uncertainty from lost wages and the need 

to care for children who are at home.  See Burns Decl. ¶ 30; Burkhart Decl. ¶ 37; Hill Suppl. 

Decl. ¶ 13.  Low-income women, who represent approximately 75% of abortion patients, 

Schivone Decl. ¶ 22, n. 11, will be disproportionately impacted by delays or inability to 
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obtain care in the state.  Women who cannot surmount the obstacles discussed above will 

be forced to remain pregnant against their will.  

V. Enforcing the Executive Order Against Abortion Services Does Not Further 
the State’s Asserted Interests 

96. In this litigation, Defendants have asserted that applying the Executive Order 

to all abortion services furthers the State’s interests in preventing “(1) close interpersonal 

contact, (2) depletion of medical PPE, and (3) activities that will increase the use of hospital 

beds, staff, and other resources.”  TRO 6, 10.  The latter two purposes were expressed in 

the Press Release, but the first was not.  The evidence shows that the Executive Order and 

Press Release do not meaningfully advance any of these interests.  Defendants’ evidence 

also fails to account for the important fact that a person who cannot obtain an abortion 

remains pregnant, and will require more interpersonal contact, PPE, and hospital resources 

to access pregnancy-related care, to have a delayed abortion, or ultimately to undergo labor 

and delivery. 

A. Interpersonal Contact 

97. Plaintiffs are committed to doing their part to protect patients and staff during 

the pandemic.  Even before the Executive Order, Plaintiffs undertook extensive precautions 

to reduce the possibility of COVID-19 infection among patients and staff.  

98. For example, Plaintiffs have reduced the volume of patients at their facilities 

by curtailing their non-abortion services or moving them to telemedicine.  Burkhart Decl. 

¶ 25; Hill Decl. ¶ 13.  All patients are screened before or upon entry for COVID-19 

symptoms and, in accordance with social distancing guidelines, waiting rooms have been 
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modified to afford more space, and patients are given the option to wait in their cars until 

a clinician is ready to see them.  Burns Decl. ¶¶ 14–15; Burkhart Decl. ¶¶ 24, 27; Hill Decl. 

¶¶ 13-14.  Except for minors, patients can no longer be accompanied by someone else.  

Burns Decl. ¶ 15; Burkhart Decl.¶ 24; Hill Decl. ¶ 13.  Strict “social distancing” is enforced 

once patients are inside.  Burns Decl. ¶ 15; Burkhart Decl. ¶¶ 26, 27; Hill Decl. ¶ 14.  Hard 

surfaces are sanitized between patients. Burns Decl. ¶ 16; Burkhart Decl. ¶ 28; Hill Decl. 

¶ 13.  And masks are worn by staff.  Burns Decl. ¶ 23; Burkhart Decl. ¶ 35; Hill Suppl. 

Decl. ¶ 18.  

99. The measures Plaintiffs instituted to prevent the spread of COVID-19 are in 

keeping with guidance from the CDC and other leading medical organizations.  Hill Suppl. 

Decl. ¶ 16; Burns Decl. ¶ 13; Burkhart Decl. ¶ 23.  They are also comparable to the 

measures instituted at other outpatient medical practices in Oklahoma.  Stone Decl. ¶ 29.  

Defendants have presented no evidence showing that the interpersonal contacts necessary 

for abortion care present greater risks than those at other outpatient healthcare facilities 

that continue to operate during the pandemic.  

100. Oklahoma also has yet to impose more stringent social distancing measures 

recommended by leading public health authorities, which are reducing the number of 

coronavirus infections in other states.  Sharfstein Decl. ¶ 15.  Moreover, Defendants have 

presented no evidence showing that the interpersonal contacts necessary for abortion care 

present greater risks than those at other businesses that are exempt from the Executive 

Order, such as liquor stores, marijuana dispensaries, sporting goods stores, and bookstores. 

Burkhart Suppl. Decl. ¶ 11; Burkhart Suppl. Decl., Ex. 2-3. 
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101. Delaying procedural abortions also ultimately leads to more in-person visits 

because many patients only find out that they require a procedural abortion when they are 

in the clinic and testing reveals they are ineligible for a mediation abortion.  Hill Suppl. 

Decl. ¶ 14.  Because these patients cannot receive a procedural abortion under the 

Executive Order and Press Release, they will be forced to leave and come back again for a 

second in-person appointment.  Id.   

102. Meanwhile, patients forced to remain pregnant as a result of the Executive 

Order and Press Release will require healthcare that will ultimately entail as many or more 

interpersonal contacts with healthcare providers.  Nichols Decl. ¶ 13; Stone Decl. ¶ 28.  

103. Oklahoma encourages pregnant people to obtain prenatal care and 

emphasizes the importance of prenatal care for the health of the pregnant person and the 

fetus.  Nichols Decl. ¶ 37; Stone Decl. ¶ 26. 

104. Even in an uncomplicated pregnancy, medical authorities recommend that 

pregnant women see a physician multiple times in the first 22 weeks of pregnancy.  Nichols 

Decl. ¶ 36; Stone Decl. ¶ 12.  Some of these appointments can be consolidated or 

potentially moved to telemedicine during the COVID-19 pandemic, but even in the current 

crisis, medical authorities recommend at minimum that pregnant women obtain in-person 

care from a physician at 11-13 weeks LMP and again at 18-22 weeks LMP to obtain 

ultrasounds, blood work, and genetic tests necessary to ensure the woman’s health and 

screen for fetal abnormalities.  Nichols Decl. ¶ 46, 49; Stone Decl. ¶¶ 23–25.  Some 

pregnant patients require more, or different, prenatal care, if there is a complication or the 

patient is high risk. Nichols Decl. ¶ 44; Stone Decl. ¶ 19. 
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B. Medical PPE  

105. Recent statements by Oklahoma officials make clear that prohibiting 

abortion services is not necessary to address the State’s asserted goal of conserving 

personal protective equipment.  See Trotter.  Specifically, on April 7, 2020, Oklahoma’s 

PPE “czar” publicly stated that Oklahoma “has plenty of personal protective equipment on 

hand for health care workers,” including “more than four million pairs of gloves, 120 

thousand gowns, 900 thousand surgical masks, and around 110 thousand respirators.”  

Trotter; Califano.  Oklahoma also has more shipments of PPE on the way.  Trotter. 

106. Defendants have not shown that the minimal PPE used by Plaintiffs in 

providing abortion care would make a meaningful dent on the State’s stockpiles.  Schivone 

Decl. ¶ 35; Hill Decl. ¶ 9.   

107. The PPE in shortest supply is N95 respirators, the specialized masks 

designed to block at least 95% of very small test particles, and those are not consumed in 

any material way to provide abortion care in Oklahoma.  Dr. Burns and Planned Parenthood 

do not use N95 respirators.  Burns Decl. ¶ 24; Hill Decl. ¶ 9.  And, as of two weeks ago, 

Trust Women had only a residual supply of approximately fifty N95 respirators, which it 

is using sparingly.  Burkhart Decl. ¶ 35. 

108. Clinicians providing medication abortions typically use only one pair of non-

sterile gloves to perform the ultrasound and no other PPE.  Burns Decl. ¶ 23; Burkhart 

Decl. ¶ 33; Hill Suppl. Decl. ¶ 17.  Procedural abortions also are performed using minimal 

PPE, typically including only gloves, shoe covers, reusable protective eyewear or a face 

shield, and sometimes a surgical mask and gown.  Burns Decl. ¶ 23; Burkhart Decl. ¶ 34; 
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Hill Decl. ¶ 10.  While staff at Plaintiffs’ clinics have begun wearing masks to minimize 

the potential for viral transmission, the amounts of PPE used to provide abortion care, even 

now, are exceedingly small relative to the PPE that a hospital or even an outpatient 

ambulatory surgical center might use.  Schivone Decl. ¶ 35; Burkhart Decl. ¶ 36.   

109. Delaying abortions also leads to more PPE consumption because, while the 

amount used for any procedural abortion is minimal, a D&E requires more PPE than an 

aspiration abortion, and a two-day D&E requires more PPE than a one-day procedure.  

Burkhart Suppl. Decl. ¶ 16; Nichols Decl. ¶ 32. 

110. As discussed supra ¶¶ 74–76, 103–04, if patients continue pregnancies rather 

than having abortions, they will need prenatal care in the first and second trimesters, and 

this prenatal care requires PPE comparable to, if not greater than, abortion services.  Stone 

Decl. ¶ 28; Nichols Decl. ¶ 13. 

111. Clinicians wear one pair of disposable gloves for each prenatal test and 

ultrasound.  Nichols Decl. ¶¶ 39, 48; Stone Decl. ¶ 27.  In light of COVID-19, clinicians 

also wear surgical masks.  Stone Decl. ¶ 27; Nichols Decl. ¶ 48.  

112. Should the pandemic last a year to 18 months, labor and delivery require 

significant amounts of PPE, particularly given the number of medical staff involved in even 

uncomplicated deliveries, when the patient spends 24 to 48 hours in the hospital interacting 

with numerous hospital personnel.  Nichols Decl. ¶ 57; Stone Decl. ¶ 35.5  Patients who 

 
5 For a vaginal delivery, there will be at least 3-4 hospital personnel wearing PPE such as 
surgical gowns, masks, and gloves. Nichols Decl. ¶ 57; Stone Decl. ¶¶ 32–33. For a 
cesarean section, a major abdominal surgery, 5-6 personnel will be wearing PPE. Nichols 
 

Case 5:20-cv-00277-G   Document 92   Filed 04/14/20   Page 36 of 60
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 862 



 

37 

have C-Sections stay in the hospital for up to four days.  Nichols Decl. ¶ 58; Stone Decl. 

¶ 35. 

C. Hospitals Beds and Other Resources 

113. On April 7, 2020, Governor Stitt held a press conference regarding the 

State’s efforts to combat the COVID-19 pandemic and publicly stated that Oklahoma has 

5,000 available hospital beds and 2000 ventilators, which puts the State “in a good spot.”  

Cukor Decl., Ex. 7-3.  Governor Stitt subsequently announced that Oklahoma has more 

hospital beds than will be necessary to treat COVID-19 patients, “even if [Oklahoma is] 

faced with the worst-case scenario.”  Okla. Gov. Kevin Stitt, Press Release: Governor’s 

Solution Task Force Announce Hospital Surge Plan for COVID-19 (Apr. 10, 2020), 

https://bit.ly/2VcPMAp. 

114. Both medication and procedural abortion carry a low risk of complications 

and a very low risk that hospitalization is necessary to treat a complication.  Nichols Decl. 

¶ 61; Schivone Decl. ¶¶ 19-20.  

115. Almost all complications associated with medication abortion, or with 

abortion procedures especially prior to 22 weeks LMP, can be safely and appropriately 

managed in an outpatient, clinic setting—i.e., do not require hospitalization.6  Nichols 

 
Decl. ¶ 58; Stone Decl. ¶¶ 32–33. For deliveries for patients with confirmed or suspected 
COVID-19 infection, all personnel wear full PPE, including N95 respirators. Nichols Decl. 
¶ 59; Stone Decl. ¶ 34. 
6 For example, most cases of hemorrhage are managed in the clinic setting with uterotonics, 
medications that cause uterine contractions and reduce bleeding.  Likewise, most cases of 
cervical laceration are managed in the clinic setting either with cauterizing medications or 
by suturing the laceration.  And cases of incomplete abortion are generally managed in the 
clinic through repeat aspiration and medications.  Nichols Decl. ¶ 64.   
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Decl. ¶ 64; Schivone Decl. ¶ 20.  Abortion-related ER visits make up only 0.01% of all ER 

visits, and only 0.87% of abortions result in an emergency room visit at which the patient 

receives a diagnosis, treatment, or diagnosis and treatment for an abortion-related reason. 

Nichols Decl. ¶¶ 54, 65; Schivone Decl. ¶ 20; Upadhyay 2015 at 177.   

116. None of the Plaintiffs performs abortions at a hospital, and their patients 

rarely experience complications that require hospital transfer.  Burkhart Decl. ¶ 31 (“Trust 

Women Oklahoma City solely provides outpatient care, so we do not have hospital beds.  

We almost never send patients to the hospital.”); Burns Decl. ¶ 20 (“In my 46 years as an 

abortion provider, I have transferred only one patient from the clinic to a hospital, and I 

did so only in an abundance of caution.”); Hill Decl. ¶ 11 (Planned Parenthood “has never 

had occasion to transfer a patient from the health center to a hospital.”).   

CONCLUSIONS OF LAW  

I. Standing 

1. Plaintiffs have standing to assert their patients’ constitutional rights to 

abortion access.  The Supreme Court has repeatedly held that abortion providers have third-

party standing on behalf of their patients, particularly where, as here, the challenged 

restriction operates directly on clinics and physicians.  See, e.g., Planned Parenthood of 

Cent. Mo. v. Danforth, 428 U.S. 52, 62 (1976); Doe v. Bolton, 410 U.S. 179, 188 (1973); 

see also Singleton v. Wulff, 428 U.S. 106, 108 (1976) (plurality op.).  The Tenth Circuit 

adheres to these precedents, which are binding on this court. See e.g., Planned Parenthood 

of Rocky Mountains Servs. v. Owens, 287 F.3d 910 (10th Cir. 2002). 
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II. Standard for Preliminary Injunction 

2. A movant seeking preliminary injunction must establish (1) a substantial 

likelihood of success on the merits; (2) irreparable injury to the movant if the injunction is 

denied; (3) the threatened injury to the movant outweighs the injury to the party opposing 

the injunction; and (4) the injunction would not be adverse to the public interest.” Awad v. 

Ziriax, 670 F.3d 1111, 1125 (10th Cir. 2012); Dominion Video Satellite, Inc. v. Echostar 

Satellite Corp., 269 F.3d 1149, 1154 (10th Cir. 2001).  

3. Defendants contend that Plaintiffs must satisfy a “heightened standard” 

because the requested preliminary injunction would afford Plaintiffs “all the relief that 

[they] could recover at the conclusion of a full trial on the merits.”  Fish v. Kobach, 840 

F.3d 710, 723–24 (10th Cir. 2016).  Even assuming Defendants are correct,  Plaintiffs have 

made a sufficiently strong showing to meet that standard.  See Free the Nipple-Fort Collins 

v. City of Fort Collins, 916 F.3d 792, 797–98 (10th Cir. 2019).  

III. Applicable Legal Standards 

4. The government has authority to “safeguard the public health and the public 

safety” in an emergency.  Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905).  But that 

power is not unfettered.  Even during a crisis, courts must carefully guard against 

“unreasonable,” “arbitrary,” or “oppressive” exercises of the government’s police power.  

Id. at 28, 38; see also Ex parte Milligan, 71 U.S. (4 Wall.) 2, 120–21(1866) (recognizing 

that fundamental rights remain steadfast, even during a crisis); On Fire Christian Ctr., Inc. 

v. Fischer, No. 3:20-CV-264-JRW, ECF No. 6 at 15 (“constitutional rights still exist” 

during the COVID-19 pandemic).  
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5. In Jacobson, the Supreme Court upheld a law requiring smallpox vaccination 

but recognized that, even when seeking to “protect the public health,” a state violates the 

constitution when its actions (1) “go beyond the necessity of the case,” (2) result in “a 

plain, palpable invasion of rights secured by the fundamental law,” or (3) have “no real or 

substantial relation to” the state’s public health goals. 197 U.S. at 28, 31.  Thus, under 

Jacobson, a court must determine whether a state’s action abrogates “particular rights 

secured by the fundamental law.”  Id. at 31.  And a court should also consider whether 

rights are infringed because the state’s action lacks a “real or substantial relation” to the 

state’s professed goal or “go[es] beyond the necessity” of the situation.  Id. at 28, 31. 

6. The police power also cannot be exercised with an “unequal hand.”  Jew Ho 

v. Williamson, 103 F. 10, 23 (C.C.N.D. Cal. 1900) (holding that quarantine of Chinese 

residents “cannot be continued, by reason of the fact that it is unreasonable, unjust, and 

oppressive, and therefore contrary to the laws limiting the police powers of the state and 

municipality in such matters; and, second, that it is discriminating in its character, and is 

contrary to the provisions of the fourteenth amendment”); see also Lawton v. Steele, 152 

U.S. 133, 137 (1894) (exercise of police power may not be “unduly oppressive” and may 

not “impose unusual and unnecessary restrictions upon lawful occupations”). 

7. The right at issue here is access to abortion.  The Supreme Court has 

established that the Fourteenth Amendment to the U.S. Constitution shields a woman’s 

right of access to abortion.  See Roe v. Wade, 410 U.S. 113 (1973).  The “central holding 

of Roe v. Wade” is that “[r]egardless of whether exceptions are made for particular 

circumstances, a State may not prohibit any woman from making the ultimate decision to 
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terminate her pregnancy prior to viability.” Planned Parenthood of Se. Pa. v. Casey, 505 

U.S. 833, 879 (1992) (plurality op.).  Since Roe, the Supreme Court has repeatedly held 

that no state interest is sufficient to ban previability abortion access.  Id.; see also Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2320 (2016) (viability is “the relevant 

point at which a State may begin limiting women’s access to abortion for reasons unrelated 

to maternal health”); Gonzalez v. Carhart, 550 U.S. 124, 146 (2007).  

8. Federal circuit courts have uniformly struck down previability bans on 

abortion as incompatible with Roe.  See, e.g., Jackson Women’s Health Org. v. Dobbs, 951 

F.3d 246, 248 (5th Cir. 2020) (per curiam) (invalidating ban on abortions at six weeks); 

Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 268-69 (5th Cir. 2019) (invalidating 

ban on abortions starting at fifteen weeks); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 

772-73 (8th Cir. 2015) (invalidating ban on abortions after six weeks), cert denied, 136 S. 

Ct. 981 (2016); Edwards v. Beck, 786 F.3d 1113, 1117-19 (8th Cir. 2015) (invalidating ban 

on abortions after twelve weeks), cert denied, 136 S. Ct. 895 (2016); Isaacson v. Home, 

716 F.3d 1213, 1217, 1231 (9th Cir. 2013) (invalidating ban on abortions starting at twenty 

weeks), cert denied, 134 S. Ct. 905 (2014); Jane L. v. Bangerter, 102 F.3d 1112, 1117-18 

(10th Cir. 1996) (a statute banning abortions after twenty weeks “impose[d] an 

unconstitutional undue burden on [a patient’s] right to choose under Casey”), cert denied, 

520 U.S. 1274 (1997); Sojourner T. v. Edwards, 974 F.2d 27, 29, 31 (5th Cir. 1992) 

(invalidating ban on all abortions), cert. denied, 507 U.S. 972 (1993); Guam Soc’y of 

Obstetricians & Gynecologists v. Ada, 962 F.2d 1366, 1368-1369, 1371-1372 (9th Cir. 

1992) (ban on all abortions), cert. denied, 506 U.S. 1011 (1992). 
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9. The fundamental right to choose whether and when to bear a child under the 

U.S. Constitution also shields a woman from any “undue burden” caused by state 

regulation.  See Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2310 (2016) 

(“[T]he standard that this Court laid out in Casey . . . asks courts to consider whether any 

burden imposed on abortion access is ‘undue.’”).  In applying the undue burden test, courts 

must “consider the burdens a law imposes on abortion access together with the benefits 

those laws confer.” Id.  A state’s mere assertions that a restriction confers benefits is 

insufficient.  Courts have an “independent constitutional duty” to determine the “existence 

or nonexistence of benefits” based upon the evidence.  Id. at 2309–10.  

10. Defendants essentially concede that the Executive Order and Press Release 

infringe the fundamental right to abortion access but argue that Jacobson gives government 

blanket authority to restrict individual liberty during a pandemic.  Jacobson has never been 

interpreted in that manner.  Modern constitutional law treats Jacobson as having “balanced 

an individual’s liberty interest in declining an unwanted smallpox vaccine against the 

State’s interest in preventing disease.”  Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 

278 (1990).  Moreover, the Supreme Court in Casey characterized Jacobson as 

“recognizing limits on government power” and cited Jacobson in support of its holding 

that “a State’s interest in the protection of life falls short of justifying a plenary override of 

individual liberty claims.”  Casey, 505 U.S. at 857. 

11. The Court in Jacobson found that the plaintiffs’ interest in not being 

vaccinated did not invade a fundamental constitutional right.  With respect to abortion, 

however, the Supreme Court has repeatedly recognized that the Constitution protects the 
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right “to be free from unwarranted governmental intrusion into matters so fundamentally 

affecting a person as the decision whether to bear or beget a child.”  Casey, 505 U.S. at 851 

(quoting Eisenstadt v. Baird, 405 U.S. 438, 453 (1972)).  “These matters, involving the 

most intimate and personal choices a person may make in a lifetime, choices central to 

personal dignity and autonomy, are central to the liberty protected by the Fourteenth 

Amendment.”  Id. 

12. Defendants also claim that courts lack authority to review its efforts to 

combat a public health emergency.  To the contrary, even “under the pressing exigencies 

of crisis,” the Supreme Court has held that courts must resist the “temptation to dispense 

with fundamental constitutional guarantees which, it is feared, will inhibit government 

action.”  Kennedy v. Mendoza-Martinez, 372 U.S. 144, 165 (1963).  Of course, in a public 

health emergency, states may draw upon their police powers to protect the public and 

eliminate the threat.  But a state’s “determination as to what is a proper exercise of its police 

powers is not final or conclusive, but is subject to the supervision of the courts.”  Lawton, 

152 U.S. at 137.  As the Supreme Court and the Tenth Circuit have emphasized: “‘To 

justify the state in . . . interposing its authority in behalf of the public, it must appear—

First, that the interests of the public . . .’  require such interference; and, second, that the 

means are reasonably necessary for the accomplishment of the purpose, and not unduly 

oppressive upon individuals.”  Anaya v. Crossroads Managed Care Sys., 195 F.3d 584, 

591 (10th Cir. 1999) (quoting Goldblatt v. Town of Hempstead, 369 U.S. 590, 594-95 

(1962) (quoting Lawton, 152 U.S. at 137)).   
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13. In other words, even when a state has legitimate public health aims, courts 

must weigh “the nature of the menace against which it will protect, the magnitude of the 

curtailment of individual rights affected and the availability and effectiveness of other less 

drastic protective measures.”  Mid Gulf, Inc. v. Bishop, 792 F. Supp. 1205, 1214 (D. Kan. 

1992) (citing Goldblatt, 369 U.S. at 594-95).  Jacobson recognized this as well.  As the 

Supreme Court explained, a state has “an acknowledged power” to protect “against an 

epidemic,” but if a state exercises that power in an “oppressive,” or “arbitrary or 

unreasonable manner,” the circumstances may “authorize or compel the courts to interfere 

for the protection” of individuals’ constitutional rights.  Jacobson, 197 U.S. at 28, 38.  

Indeed, “it is the duty of the courts to so adjudge, and thereby give effect to the 

Constitution.”  Id. at 31; see id. at 38 (“interference of the courts” is necessary “to prevent 

wrong and oppression”).   

IV. Likelihood of Success on the Merits 

14. The Court has considered the potential for success of Plaintiffs’ claims under 

both Jacobsen’s standard for permissible state action to further public health, Roe’s 

prohibition against previability abortion bans, and Casey’s undue burden analysis.  

Plaintiffs have established a substantial likelihood of success on the merits. 

A. Patients Who Will Be Prevented From Accessing Legal Abortion 

15. As this Court found at the TRO stage, the Executive Order and Press Release 

would effectively deny some Oklahomans their right to access legal abortion. TRO 9–10.  

Defendants acknowledged during the April 3, 2020 hearing on the TRO that a hypothetical 

patient whose pregnancy was 16 weeks postfertilization (18 weeks LMP) on March 24, 
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2020 would, on April 30, 2020, lie beyond Oklahoma’s gestational limit for legal abortion 

in the state.  

16. Defendants claim this is a speculative concern.  During the brief period 

between March 27 and April 4, 2020 when the Executive and Press Release were in full 

effect, however, the evidence shows that Plaintiffs were forced to turn away at least 10 

women who would have been pushed beyond Oklahoma’s limit on or before April 30, 

2020.  See FOF ¶ 70.    

17. Prohibiting pregnant women from obtaining an abortion until that patient will 

lose her right to lawfully obtain an abortion in Oklahoma is tantamount to a previability 

ban on abortion.  This is plainly unconstitutional.  As the Supreme Court has repeatedly 

reaffirmed, “[b]efore viability, a State ‘may not prohibit any woman from making the 

ultimate decision to terminate her pregnancy.’” Gonzalez v. Carhart, 550 U.S. 124, 146 

(2007) (citing Casey, 505 U.S. at 879).  

18. None of Oklahoma’s asserted interests in reducing interpersonal contacts, 

conserving PPE, and preserving hospitals beds can justify the complete denial of patients’ 

Fourteenth Amendment right to abortion access. Casey, 505 U.S. at 846, 871 (“Before 

viability, the State’s interests are not strong enough to support a prohibition of 

abortion. . . .); Roe,  410 U.S. 163–65.  

19. Every court that has reviewed a COVID-19 executive order that prohibits 

abortions has enjoined application of the order to require a patient to delay her abortion to 

the point that she would be unable to obtain one.  In re Abbott, No. 20-50296, 2020 WL 

1844644 at *2 (5th Cir. Apr. 10, 2020) (granting temporary administrative stay of TRO 
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“EXCEPT that part of the TRO applying to “any patient who, based on the treating 

physician’s medical judgment, would be past the legal limit for an abortion in Texas—22 

weeks LMP—” upon the executive order’s expiration); Preterm-Cleveland v. Attorney 

General of Ohio, No. 20-3365, 2020 WL 1673310, at *2 (6th Cir. Apr. 6, 2020) (denying 

stay of TRO in part because the TRO properly prohibited enforcement of a COVID-19 

Executive Order that would, inter alia, prohibit a patient from “exercise[ing] her Fourteenth 

Amendment right to a pre-viability abortion”); Robinson v. Marshall, 2:19-cv-365-MHT, 

2020 WL 1847128 at *6, 13 (M.D. Ala. Apr. 12, 2020). 

20. Even if the effect of the Executive Order and Press Release on women pushed 

beyond Oklahoma’s legal limit were considered a restriction rather than an outright ban on 

abortion, the severe harms to such women are an unconstitutional “undue burden” because 

they clearly outweigh any nominal benefit to the State’s asserted interests.  The evidence 

shows that the harms to women who are denied access to legal abortion include physical 

and psychological harms, increased financial insecurity, including potential job loss or 

delaying education, and inability to leave an abusive relationship.  See FOF ¶¶ 71-79.   

21. Defendants’ police powers to confront the COVID-19 pandemic cannot 

justify the “plain, palpable invasion of rights” that would result from prohibiting women 

from obtaining an abortion in Oklahoma until legal abortion is no longer an option for 

them.  Jacobson, 197 U.S. at 31. 

22. Plaintiffs have demonstrated a likelihood of success on their claim that 

enforcement of the Executive Order and Press Release with respect to any patient who will 
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lose her right to lawfully obtain an abortion in Oklahoma on or before the date of expiration 

of the Executive Order is unconstitutional. 

B. Patients Seeking Medication Abortion 

23. The Court also found at the TRO stage that Plaintiffs are likely to succeed on 

the merits of their claim that the Executive Order and Press Release constitute an 

unconstitutional undue burden on patients seeking medication abortion, and that 

enforcement of the Executive Order and Press Release against such patients would be an 

invalid exercise of the State’s police powers.  TRO  10–11.  

24. Medication abortion is time-sensitive because it is only available to patients 

in early stages of pregnancy.  In Oklahoma, medication abortion is offered to patients only 

up to 11 weeks LMP. See FOF ¶ 80.  

25. Medication abortion is a safe method of terminating a pregnancy with oral 

medication.  The evidence shows that medication abortion is medically preferable for 

patients with certain medical conditions.  Medication abortion also offers advantages to 

survivors of sexual abuse who may prefer medication over a procedure that requires 

inserting tubing or instruments into the vagina.  See FOF ¶ 25, 81.  

26. As a result, patients who are denied access to medication abortion, or pushed 

beyond the point when medication abortion is no longer available, are burdened in multiple 

ways.  In addition to being deprived medical care that may be medically or otherwise 

preferable, patients must instead have a procedural abortion.  Procedural abortions are more 

invasive, may require sedation, and are not as easily concealed from others, such as an 

abusive partner.  See FOF ¶¶ 81-82.   
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27. Courts across the country have recognized the burdens that stem from 

making medication abortion unavailable.  See Planned Parenthood Arizona, Inc. v. 

Humble, 753 F.3d 905, 915 (9th Cir. 2014) (holding that a law restricting the availability 

of medication abortion burdened patients, including those who preferred medication 

abortion over the surgical alternative and would have to incur increased logistical burdens 

to obtain an abortion); W. Alabama Women’s Ctr. v. Miller, 299 F. Supp. 3d 1244, 1263 

(M.D. Ala. 2017), aff’d sub nom. W. Alabama Women’s Ctr. v. Williamson, 900 F.3d 1310 

(11th Cir. 2018) (finding that restrictions on access to medication abortion burden women 

in abusive relationships who must conceal their pregnancies from abusers); W. Alabama 

Women’s Ctr. v. Miller, 217 F. Supp. 3d 1313, 1331 (M.D. Ala. 2016) (“where a battered 

woman attempts to conceal her pregnancy from her abuser through a medication abortion, 

she must do so in the first ten weeks of pregnancy or risk having her abuser learn of her 

abortion.”). 

28. On the other side of the ledger, the benefits to the State from prohibiting 

medication abortion, if any, are slight.  While medication abortion requires an in-person 

visit to the clinic, patients who are forced to remain pregnant are likely to require 

healthcare, including prenatal care. Even in the short-term, according to recommended 

guidelines, pregnant patients will need to make at least two in-person visits to a clinician 

before 22 weeks LMP for evaluation and testing, including ultrasounds, blood tests, and 

genetic tests, that are important to ensure the woman’s health and her pregnancy.  See FOF 

¶¶ 102-104.  
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29. Medication abortion requires very little PPE.  The evidence shows that 

medication abortion typically requires only one pair of non-sterile gloves, which are used 

to perform the ultrasound. The health care required by women who are forced to remain 

pregnant is likely to consume comparable amounts of PPE, if not more.  See FOF 

¶¶ 108-110.  

30. Medication abortion also is unlikely to impose demands on hospitals.  The 

record shows that the rate of major complications (i.e., complications that might require 

treatment at a hospital) for medication abortion is exceptionally low, a fraction of one 

percent.  Plaintiffs confirm that they rarely, if ever, transfer patients to a hospital.  See FOF 

¶ 59, 116.  

31. The Court finds that the burdens to patients who are denied medication 

abortion outweigh the benefits to the State’s asserted interests in minimizing interpersonal 

contacts, conserving PPE, and preserving hospital resources.  As a result, enforcement of 

the Executive Order and Press Release against patients seeking medication abortion 

constitutes an unconstitutional “undue burden” on the right to abortion access.   

32. The disconnect between the means employed by the State and the benefits 

achieved also renders the prohibition on medication abortion invalid under Jacobson, 197 

U.S. at 31.  Enforcement of the Executive Order and Press Release against patients seeking 

medication abortion results in a “plane, palpable invasion of rights,” “[go]es beyond the 

necessity of the case,” and has “no real or substantial relation to the protection of the public 

health and the public safety.”  Id.  
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C. Patients Seeking Procedural Abortions 

33. At the TRO stage, the Court found that Plaintiffs had not demonstrated a 

likelihood of success on the merits of their claim that enforcement of the Executive Order 

and Press Release against patients seeking procedural abortions is unconstitutional, 

provided those patients would be able to access legal abortion when the Executive Order 

expires on April 30, 2020.  TRO 8–9.  The more fulsome record now before the Court 

compels a different conclusion. 

34. Leading medical authorities have concluded that abortion care is time-

sensitive and should not be delayed, even during the COVID-19 pandemic.  See FOF 

¶¶ 51-52. A primary reason for this is because, while legal abortion is safe, the risks of 

complications increase as pregnancy progresses.  These increased health risks associated 

with prolonged pregnancy are particularly concerning during the COVID-19 epidemic.  See 

FOF ¶¶ 75-76, 86-87.  

35. In addition to imposing unnecessary health risks, Plaintiffs have 

demonstrated that patients who are prevented from timely accessing procedural abortions 

suffer numerous other burdens.  Delayed patients obviously remain pregnant, and 

prolonged pregnancy exacts a substantial physical and mental toll.  This is especially true 

for patients with high-risk pregnancies, pre-existing conditions, or in the event a patient 

receives a diagnosis of a fetal anomaly.  See FOF ¶¶ 71-79, 84-89.  

36. Patients whose access to procedural abortions is delayed may also have more 

limited medical options available to them.  Patients delayed beyond approximately 14 to 

15 weeks may no longer be candidates for an aspiration procedure, leaving a more complex 
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and invasive D&E procedure as their only option.  Patients who are further delayed beyond 

approximately 18 weeks LMP may have to undergo a two-day D&E rather a one-day 

procedure.  Procedural abortions performed later in pregnancy also cost significantly more, 

which may put abortion beyond reach for poor and low-income patients.  See FOF ¶¶ 90-92. 

37. Considering the experience of a patient early in pregnancy helps to 

demonstrate the impact of requiring delays for those seeking a procedural abortion in 

Oklahoma.  For example, a patient who was 10 weeks LMP on March 27 would have been 

able to have a medication abortion or a suction aspiration abortion procedure but for Press 

Release issued that day.  By the time of the Court’s TRO, this patient would have been 11 

weeks and 3 days LMP and ineligible for medication abortion.  If the Executive Order 

expires as scheduled on April 30, she will be approximately 15 weeks LMP.  At that point, 

she will have been forced to remain pregnant an additional 5 weeks and experience all the 

harms discussed above.  Even if she were able to access abortion immediately, without 

further delay, she will not be able to have a medication abortion, and her only option will 

likely be a D & E.7 

38. To avoid these burdens, some patients likely will be compelled to travel to 

other states to obtain a procedural abortion, as demonstrated by the fact that numerous 

 
7 If the Executive Order is extended an additional month, this same patient will be forced 
to continue her pregnancy until at least May 30, when she will be approximately 19 weeks 
LMP.  By that time, she will have been forced to remain pregnant for an additional 9 weeks.  
If she is able to access abortion immediately, she will have a D&E procedure, which will 
likely take place over two days, and carry incrementally increased health risks, as well as 
additional cost, time and related stress on the patient and her family.  The patient will 
experience all these harms on top of the emotional and physical strain of being pregnant 
for an additional two months during a pandemic. 
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patients had already done so before this Court issued its TRO.  Such long-distance travel 

is an added burden, and it increases the risk that patients may be exposed to COVID-19 

and return to Oklahoma with the virus.  See FOF ¶¶ 92-95.   

39. Numerous courts have recognized that women are harmed when access to 

procedural abortions is delayed.  See Planned Parenthood of Wis., Inc. v. Schimel, 806 F.3d 

908, 918 (7th Cir. 2015) (affirming injunction of law that would delay women in obtaining 

abortions, causing some “to forgo first-trimester abortions and instead get second-trimester 

ones, which are more expensive and present greater health risks”); W. Ala. Women’s Ctr. 

v. Williamson, 900 F.3d 1310, 1326–27 (11th Cir. 2018) (affirming injunction against an 

abortion restriction that would delay women in obtaining abortions, increasing patients’ 

medical risk and “the costs of travel and lodging”). 

40. These burdens on Oklahoma patients’ rights to abortion access are “undue” 

because forcing patients to delay procedural abortions for weeks, if not longer, does not 

meaningfully advance the State’s asserted interests in enforcing the Executive Order.  

41. Procedural abortions are either one or two day procedures.  While 

interpersonal contact is required, the State has exempted a variety of healthcare and other 

services that involve comparable in-person contacts, and Plaintiffs have undertaken 

measures to mitigate the risk of viral transmission.  Moreover, if forced to remain pregnant, 

patients are likely to require other healthcare services, including prenatal care, that require 

as many in-person contacts with healthcare providers, if not more. See FOF ¶¶ 97-104. 

42. Procedural abortions require minimal PPE, especially when it comes to 

aspiration abortion. Delaying procedural abortions nevertheless consumes more PPE 
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because a D&E requires more PPE than an aspiration abortion, and a two-day D&E 

requires more PPE than a one-day procedure.  See FOF ¶¶ 109-112.   

43. Procedural abortions also are unlikely to burden hospitals.  At the TRO stage, 

the Court found that medication abortions carry less risk than procedural abortions.  TRO 

10. Evidence shows that the rate of serious complications associated with procedural 

abortions is also exceptionally low, and patients very rarely require ER visits or hospital 

admissions as a result of procedural abortions.  See FOF ¶¶ 56-59, 114-116.  

44. Meanwhile, patients who are forced to remain pregnant as a result of delayed 

abortion access are likely to require as much or more hospital care. See FOF ¶¶ 63-66. As 

another federal district court recently observed, “a delayed abortion does not erase even 

the patient’s short-term need for medical care.”  Robinson v. Marshall, 2:19-cv-365, 2020 

WL 1847128, at *11 (M.D. Al. Apr. 12, 2020). 

45. Even early in pregnancy, pregnant women—especially those with high-risk 

pregnancies—can have complications that require emergency room and hospital visits.  

Women also frequently go to the hospital after a miscarriage, which are not uncommon.  

Hospital visits are even more likely during the COVID-19 epidemic because, unlike other 

patients, medical authorities recommend that pregnant women who show signs of infection 

go to the hospital for evaluation.  See FOF ¶¶ 63-66.  

46. Based upon the evidence presented, the Court finds that the burdens 

associated with forcing patients to delay their procedural abortions outweigh the benefits 

to the State’s asserted interests.  As such, enforcing the Executive Order and Press Release 
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against patients seeking procedural abortions is an unconstitutional undue burden, even if 

a patient could still obtain an abortion in Oklahoma after April 30, 2020. 

47. The Court further finds that the deference given to the State at the TRO stage 

regarding the steps necessary to stop the spread of COVID-19 and ration resources needed 

to treat infected patients is unwarranted.  The evidence shows that enforcing the Executive 

Order and Press Release against patients seeking procedural abortions does not 

meaningfully advance the State’s asserted interests.  This disconnect between the means 

chosen by the State and the lack of benefits achieved indicates that the prohibition on 

procedural abortions is improper under Jacobson as well.  Enforcement of the Executive 

Order and Press Release against patients seeking procedural abortions results in a “plane, palpable 

invasion of rights,” “[go]es beyond the necessity of the case,” and has “no real or substantial 

relation to the protection of the public health and the public safety.”  Jacobson, 197 U.S. at 31.  

V. Irreparable Harm 

48. Plaintiffs have demonstrated irreparable harm absent entry of injunctive 

relief because their patients will be substantially delayed in or prevented from exercising 

their right to abortion access.  See Elrod v. Burns, 427 U.S. 347, 373 (1976); Free the 

Nipple-Fort Collins v. City of Fort Collins, 916 F.3d 792, 805 (10th Cir. 2019); Planned 

Parenthood Ass’n of Utah v. Herbert, 828 F.3d 1245, 1263 (10th Cir. 2016) (“When an 

alleged constitutional right is involved, most courts hold that no further showing of 

irreparable injury is necessary.”).  Without injunctive relief, Plaintiffs will be forced to 

close their doors and turn away patients, resulting in immediate and irreparable harm for 

which no adequate remedy at law exists. 
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49. In the short period of time between the Press Release and the Court’s TRO 

Order, Plaintiff Trust Women Oklahoma City had to turn away at least 10 patients who 

would have been pushed beyond the legal limit for abortions in Oklahoma (i.e., 22 weeks 

LMP) under the Executive Order. FOF ¶ 70. Faced with a law that prohibits any woman 

from making the ultimate decision to terminate her pregnancy before viability in violation 

of Roe and Casey, courts have uniformly found irreparable harm to be established.  See 

COL ¶ 8.  

50. In addition, the Executive Order imposes an unprecedented nearly five week 

delay, from the time the Press Release was issued on March 27 to April 30 (assuming the 

Order is not extended).  No court has ever sanctioned a “delay” of this nature, which for 

all the reasons discussed above is found to impose an unconstitutional undue burden on 

Oklahomans seeking to have an abortion, and therefore constitutes irreparable harm.  See, 

e.g., Free the Nipple-Fort Collins, 916 F.3d at 805.  

51. The evidence also shows that forcing patients to delay abortion care and 

prolong pregnancy against their will inflicts a substantial physical toll, exposes patients to 

numerous unnecessary health risks, and requires patients to have more complex, invasive 

and expensive procedures. See FOF ¶¶ 84-91.  This too constitutes irreparable harm.  See 

e.g., Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 795-96 (7th Cir. 2013) 

(finding plaintiff abortion providers face irreparable harm where abortion restrictions 

would close two and a half abortion clinics in state (out of four) and impose weeks of delay 

to obtain an abortion, which “can result in the progression of a pregnancy to a stage at 

which an abortion would be less safe, and eventually illegal”); Planned Parenthood of 
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Idaho v. Wasden, 376 F. Supp. 2d 1012, 1021-22 (D. Idaho 2005) (finding irreparable harm 

where “provisions of the Act, in combination with certain circumstances, will likely 

threaten the health of minors seeking abortions”).   

52. Further, “[a] plaintiff suffers irreparable injury when the court would be 

unable to grant an effective monetary remedy after a full trial because such damages would 

be inadequate or difficult to ascertain.”  Dominion Video Satellite, 269 F.3d at 1156.  Here, 

“[a] disruption or denial of these patients’ health care cannot be undone after a trial on the 

merits.”  Planned Parenthood of Kan. & Mid-Mo. v. Andersen, 882 F.3d 1205, 1236 (10th 

Cir. 2018) (internal quotation marks omitted); see also Robinson v. Marshall, 415 F. Supp. 

3d 1053, 1058 (M.D. Ala. 2019) (“Invasions of privacy . . . [can]not be compensated for 

by monetary damages.” (citations omitted)).  

53. Finally, courts in Ohio, Alabama, and Texas have found irreparable injury 

where Plaintiffs established that they were likely to succeed in demonstrating a similar 

COVID-19 Executive Order was unconstitutional. See Robinson, 2020 WL 1847128, at 

*15 (holding similar Alabama executive order would “permanently prevent or impose 

plainly undue burdens upon abortions for some women, denying those women their 

fundamental right to privacy,” which “constitutes ‘irreparable injury’” (quoting Ne. Fla. 

Chapter of Ass’n of Gen. Contractors of Am. v. City of Jacksonville, Fla., 896 F.2d 1283, 

1285 (11th Cir. 1990))); Planned Parenthood Ctr. for Choice v. Abbott, No. 1:20-cv-

00323-LY, 2020 WL 1815587 at *6 (W.D. Tex. Apr. 9, 2020) (granting TRO against Texas 

executive order, finding “Plaintiffs and their patients will suffer irreparable harm”), stayed 

in part sub nom. In re Abbott, No. 20-50296, 2020 WL 1844644, at *2 (5th Cir. Apr. 10, 
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2020) (per curiam) (staying TRO except as to abortions for women who would be past the 

legal limit for an abortion in Texas if forced to wait for EO to expire), amended by In re 

Abbott, No. 20-50296, slip op. at 5 (5th Cir. Apr. 13, 2020) (per curium) (denying Texas’ 

motion for an emergency stay as it applies to the provision of medication abortions); Pre-

term Cleveland, v. Att’y Gen. of Ohio, No. 1:19-cv-00360, slip op. at 7 (S.D. Ohio Mar. 30, 

2020) (finding enforcement of Ohio executive order would inflict irreparable harm); Pre-

term Cleveland, v. Att’y Gen. of Ohio, No. 1:19-cv-00360, ECF No. 63 (S.D. Ohio Apr. 

10, 2020) (extending TRO until district court rules on pending motion for preliminary 

injunction). 

VI. Balance of Hardship and Public Interest 

54. Given the nature of the State’s interest in issuing the Executive Order and 

Press Release, namely the protection of public health, the final two considerations for a 

preliminary injunction are merged.   

55. Here, the balance of hardships tips heavily in Plaintiffs’ favor.  No one 

disputes that the State is facing a public health crisis, but the evidence demonstrates that 

enforcing the Executive Order as to abortion services will provide little to no benefits to 

the State’s goals in addressing this crisis.  FOF Sec. V. Abortion services, which are 

provided at outpatient clinics, use minimal PPE, and medication abortion uses hardly any 

PPE.  Meanwhile, recent statements made by State officials that Oklahoma has “plenty of 

personal protective equipment” and more on the way further undermine the need to ban 

and delay abortions to achieve the State’s goals.  FOF ¶ 105.  
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56. On the other side of the balance, Oklahomans seeking time sensitive abortion 

care will experience significant harms from being forced to continue an unwanted 

pregnancy in the midst of a pandemic, which will ultimately force patients to obtain more 

health care, undertake risky out-of-state travel (rather than stay at home), and/or take 

desperate, unsafe measures to end their pregnancy—all of which increases the chances that 

patients will end up taxing an already over-burdened health care system. FOF Sec. IV.  

57. Finally, “[the State] does not have an interest in enforcing a law that is likely 

constitutionally infirm.” U.S. Chamber of Commerce v. Edmondson, 594 F.3d 742, 771 

(10th Cir. 2010).  For the same reasons, allowing the State to ban abortion and impose 

unprecedented delays is not in the public’s interest.   

VII. No Bond Is Required 

58. It is well-settled that courts have discretion to waive the Rule 65 bond 

requirement.  See e.g., RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1215 (10th Cir. 2009) 

(affirming district court’s waiver of bond requirement); SizeWise Rentals, Inc. v. 

Mediq/PRN Life Support Servs., Inc., No. 00–3051, 2000 WL 797338, at *7 (10th Cir. 

2000); Sierra Club v. Hodel, 848 F.2d 1068, 1097 (10th Cir. 1988), overruled on other 

grounds by Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970, 973 (10th Cir. 

1992) (affirming the district court’s decision not to award damages under Rule 65(c) where 

“plaintiffs raised legitimate environmental concerns having a high public interest and 

litigated in good faith”).  Here, the relief sought will result in no monetary loss by 

Defendants, and three federal courts that have enjoined enforcement of COVID-19 

executive orders against abortion providers have deemed a bond unnecessary.  Abbott, 
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2020 WL 1815587 at *7; Preterm-Cleveland, No. 1:19-cv-00360, slip op. at 8; Robinson, 

2020 WL 1847128, at *16.  The Court, therefore, waives the bond requirement.  

VIII. Conclusion 

59. Plaintiffs Motion for a Preliminary Injunction, which the Court previously 

HELD IN ABEYANCE, is granted.  Specifically, it is hereby ORDERED that Defendants 

and their employees, agents, attorneys, successors, and all others acting in concert or 

participating with them are PRELIMINARY ENJOINED from enforcing Governor J. 

Keven Stitt’s Seventh Amended Executive Order No 2020-07 of April 1, 2020 and the 

March 27, 2020 Press Release against Oklahoma abortion providers, clinics, and their staff.  

It is further ordered that the security requirement of Federal Rule of Civil Procedure 65(c) 

is waived.   
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 
  

DEFENDANTS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Pursuant to this Court’s Order, Doc. 83, Defendants submit the following proposed 

findings of fact and conclusions of law regarding Plaintiffs’ Motion for a Preliminary 

Injunction, Doc. 16. 

FINDINGS OF FACT 

I. COVID-19 

1. COVID-19 is a worldwide pandemic, a rapidly intensifying public health crisis 

that is expected to test the limits of our healthcare systems. Doc. 1, ¶¶ 4, 33, 64; Doc. 16 at 4.  

2. The rate of infection for COVID-19 is skyrocketing, not diminishing. Doc. 16, 

at 7. 

3. On March 13, 2020, the White House declared that COVID-19 is a national 

emergency. Doc. 1, ¶ 34.  
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4. On March 15, 2020, Oklahoma Governor Kevin Stitt declared a state of 

emergency “caused by the impending threat of COVID-19” in all 77 counties in Oklahoma. 

Doc. 1, ¶ 25.1  

5. Confirmed cases of COVID-19 in the United States have increased from 

188,547 to 584,073 since Plaintiffs filed their TRO motion on March 31, 2020.2 

6. Since the Governor’s executive order at issue in this case, confirmed cases of 

COVID-19 in Oklahoma have increased from 106 to 2,184.3 

7. COVID-19 has killed 108 Oklahomans total, with the vast majority of those 

deaths occurring since Plaintiffs filed their TRO motion.4 One model currently indicates 

Oklahoma could experience up to 1,000 deaths by early August 2020.5 

8. The consensus public health response is that states must “flatten the curve,” 

slowing the rate of new infections and preserving healthcare resources so that health services 

are not overwhelmed by the number of patients. Doc. 54-1, ¶¶ 3, 6, 7; Doc. 54-3, ¶ 4; Doc. 

82-1, ¶ 5.6 

                                              
1 See also Office of Okla. Gov. Kevin Stitt, Executive Order 2020-07 (March 15, 2020), 
https://www.sos.ok.gov/documents/executive/1913.pdf. 
2 Coronavirus COVID-19 Global Cases by the Center for Systems Science and Engineering 
(CSSE) at Johns Hopkins University (JHU), https://gisanddata.maps.arcgis.com/apps/ 
opsdashboard/index.html#/bda7594740fd40299423467b48e9ecf6 (accessed Apr. 14, 2020). 
3 Okla. COVID-19 Timeline, https://coronavirus.health.ok.gov/ (accessed Apr. 14, 2020). 
4 Id. 
5 COVID-19 Projections: Oklahoma, Institute for Health Metrics and Evaluation (IHME), 
https://covid19.healthdata.org/united-states-of-america/oklahoma (accessed Apr. 14, 2020). 
6 See also Interview with Dr. Drew Harris of Thomas Jefferson University, NPR, Mar. 11, 2020, 
https://www.npr.org/2020/03/11/814603316/public-health-experts-encourage-social-
distancing-to-flatten-the-curve-of-infect.   
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9. The state of Oklahoma must adopt short-term restrictions to impede viral 

spread and deletion of health resources in order to reduce the peak to a level our healthcare 

system can handle. Doc. 54-1 ¶¶ 3-8, 12; Doc. 54-2, ¶ 7; Doc. 54-3, ¶¶ 4-10; Doc. 54-4, ¶  12; 

Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶ 10.7 

10. The state of Oklahoma will relax the temporary restrictions after the peak or 

surge passes. Doc. 54-1, ¶¶ 7, 14. 

11. The peak is currently projected to take place in late April 2020.8 

12. The length of time for the total pandemic and broad public vaccination is far 

longer than the length of time needed for the peak to pass. Doc. 54-4, ¶ 11.9 

13. The primary concern of these restrictions is the month of April. Doc. 82-1 ¶¶ 4-

6. 

A. Executive Order 

14. In mid-March, because of the threat of the COVID-19 pandemic, the 

Oklahoma Society of Anesthesiologists (OSA) and other physicians and medical groups began 

to issue public calls for the postponement of all elective medical procedures in Oklahoma, 

                                              
7 See also Dan Mangan, Fauci tells basketball star Stephen Curry US ‘can start thinking about’ getting 
back to normal when pandemic curve falls, CNBC, Mar. 26, 2020, 
https://www.cnbc.com/2020/03/26/ coronavirus-response-fauci-says-return-to-normal-
ways-off.html (comments from White House health advisor Dr. Anthony Fauci); IMHE, supra 
n.5.  
8 Nolan Clay, Coronavirus in Oklahoma: Pandemic peak projected for April 21, The Oklahoman (April 
11, 2020), https://oklahoman.com/article/5659924/coronavirus-in-oklahoma-pandemic-
peak-projected-for-april-21 (current Health Department projection: April 21); see also IMHE, 
supra n.5 (projected peak: April 30, 2020). 
9 See also IMHE, supra n.5. 
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among other drastic measures, both to flatten the exponential curve of the virus and to 

preserve vital medical resources that were quickly becoming unavailable. Doc. 54-3 ¶ 4. 

15. A number of state and local hospitals implemented this policy internally, before 

any official order. Doc. 54-3, ¶ 4. 

16. On March 22, the OSA placed full-page ads in the Okahoman and Tulsa World 

entitled “Postpone Elective Surgeries Now!” and arguing that this was necessary to preserve 

medical resources and limit community spread. Doc. 54-3, ¶ 5. The ads noted that the 

American Society of Anesthesiologists, the Anesthesia Patient Safety Foundation, the 

American College of Surgeons, the American Academy of Orthopedic Surgeons, and the 

Ambulatory Surgery Center Association also supported this postponement. Doc. 54-3 ¶ 5. 

17. The OSA communicated this belief directly to Oklahoma Health Secretary 

Jerome Loughridge, pushing him strongly for a statewide postponement of elective 

procedures. Doc. 54-3, ¶ 6; Doc. 54-1, ¶ 14.  

18. Hearing the same advice from health professionals across the State, Secretary 

Loughridge recommended to Oklahoma Governor Kevin Stitt that he temporarily delay all 

elective surgeries or minor medical procedures that could increase transmission of the virus 

or decrease the availability of medical resources like personal protective equipment (PPE) or 

hospital capacity. Doc. 54-1, ¶ 14.    

19. Governor Stitt accepted this recommendation, and on March 24, 2020, he 

issued an Executive Order declaring that as part of the State of Oklahoma’s “measures to 

protect all Oklahomans against” the threat of the coronavirus known as COVID-19 

(“COVID-19”), “Oklahomans and medical providers in Oklahoma shall postpone all elective 
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surgeries, minor medical procedures, and non-emergency dental procedures until April 7, 

2020.” Doc. 1, ¶¶ 1-2; Doc. 1-1, ¶ 18. 

20. At a press conference on that same day, the Governor was asked by a reporter 

whether abortion was included in the order’s definition of elective surgeries, and he responded 

that he had “not gotten into the granular detail” with his team yet.10  

21. Physicians and medical personnel of various specialties, in Oklahoma and 

elsewhere, including some of those who petitioned the Governor for the EO in the first place, 

believe the Governor’s EO should and does apply to all elective procedures, including elective 

abortion. Doc. 54-2, ¶¶ 7-8; 54-3, ¶ 12; Doc. 54-4, ¶ 12; Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 

82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13.   

22. Nevertheless, after the Governor issued this EO, Plaintiff Planned Parenthood 

did not cease providing elective surgical or medication abortions. Doc. 84-3, ¶ 5. 

23. Meanwhile, the Tulsa abortion clinic shut down temporarily around the same 

time as the Governor’s EO. Doc. 82-2, ¶ 8.  

24. That clinic currently states on its website that “we are very sad to announce that 

we must temporarily suspend services due to the spread of the COVID-19 virus, effective 

immediately through the end of April 2020. Please know that our mission at Tulsa Women’s 

Clinic is to support women’s right to choose. Unfortunately, given this unprecedented 

situation, we are unable to provide our services with the restrictions currently placed on us as 

well as to protect the health and safety of our patients and staff.”11 

                                              
10 Press Conference, 45:20-46:04, available at https://www.facebook.com/GovStitt/videos/ 
347717132833192/. 
11 See Tulsa Women’s Clinic, http://tulsawomensclinic.com/. 
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25. On March 26, the Mend Medical Clinic and Pregnancy Resource Center in 

Tulsa, which does not perform abortions, also shut its doors a few days after the Governor’s 

order in order to protect its staff and clients from the increasing danger and risk of COVID-

19, especially the risk from asymptomatic patients. Doc. 82-2, ¶ 8.   

26. On March 27, the Governor issued a press release confirming that abortion is 

included in the EO unless it is a medical emergency defined in 63 O.S. § 1-738.1A or otherwise 

necessary to prevent serious health risks to the mother, and that the EO was necessary to 

preserve PPE and stop transmission of the virus. Doc. 1-2. 

27. In that same press release, the Governor also confirmed that the EO includes 

routine dermatological, ophthalmological, and dental procedures, as well as most scheduled 

health care procedures such as orthopedic surgeries. Doc. 1-2.  

28. Many important types of procedures have been postponed because of the 

Governor’s EO, including total joint replacements, ear tubes, sinus surgeries, tonsils and 

adenoids, elective hysterectomies, tubal ligations, vasectomies, plastic surgery, circumcisions, 

cataracts, dental procedures, chronic pain procedures, elective spine surgeries for pain, routine 

colonoscopies, elective orthopedic surgeries, diagnostic procedures, and non-emergent general 

surgeries. Doc. 54-3 ¶ 11; Doc. 82-1, ¶ 11.   

29. This is a significant sacrifice for patients, who have planned their finances and 

schedules around surgeries that are not being postponed, and some of whom have situations 

that are difficult to live with, such as cataracts, back pain, or chronic pain. Doc. 54-3, ¶ 11.  

30. Moreover, this delay could lead to many of these postponed procedures having 

a poorer outcome later. Doc 82-1 ¶ 11. 
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31. On April 1, 2020, the Governor extended the postponement of elective 

surgeries and minor medical procedures until April 30, 2020. Doc. 38-1. 

32. On April 2, 2020 the Governor also declared an emergency under the 

Catastrophic Health Emergency Powers Act, 63 O.S. § 6101-6804 for all 77 counties in 

Oklahoma. See https://www.sos.ok.gov/documents/executive/1927.pdf.  

B. Reducing viral spread  

33. The Gov. instituted the EO postponing elective surgeries in part to stop 

transmission of COVID-19. Doc. 1-2; Doc. 54-1, ¶¶ 7, 9; Doc. 54-3, ¶¶ 4-6, 10.  

34. COVID-19 is a highly contagious disease, far more contagious (and deadly) than 

the flu; it lives on surfaces for days and can easily be passed through the air. Doc. 54-2, ¶¶ 3-

4.   

35. Up to one out of four persons with the COVID-19 virus will be asymptomatic; 

i.e. they will not show symptoms of COVID-19. Doc. 82-1, ¶ 6.   

36. Thus, it is impossible to tell if a patient has or does not have COVID-19 from 

checking symptoms alone. Doc. 54-2, ¶ 3; Doc. 54-3, ¶ 10.  

37. Thus, every patient needs to be treated as if he or she potentially has COVID-

19. Doc. 54-2, ¶ 3; Doc. 54-3, ¶ 10; Doc. 54-6, ¶ ¶ 12-13; Doc. 54-8, ¶ 5.    

38. In part because of asymptomatic patients, COVID-19 can spread in a medical 

setting despite the deploying of precautionary measures. Doc. 54-1, ¶ 9; Doc. 54-3, ¶¶ 4, 10; 

Doc. 54-6, ¶¶ 6-8, 11-15. Using extra PPE, for example, can reduce the risk of transmission, 

but it does not eliminate it. Doc. 54-6, ¶ 11.  
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39. The risk of viral spread alone was and is a sound basis during the COVID-19 

pandemic for postponing all surgeries except for those that are immediately medically 

necessary rather than elective. Doc. 54-3, ¶¶ 4, 10; 54-6, ¶ 15.   

40. For many of these same reasons, OBGYNs across the country are utilizing 

telemedicine and postponing, and/or delaying non-essential prenatal visits to avoid 

unnecessary travel and in-person risks. Doc. 54-4, ¶ 8; Doc. 54-8, ¶ 6; Doc. 82-2, ¶ 9; Doc. 84-

1, ¶ 36; Doc. 84-4, ¶ 23.      

41. Plaintiff Trust Women flies in doctors from out of state to perform abortions. 

Doc. 16-4 ¶ 4, 10. 

42. Out-of-state women will travel to Oklahoma to seek abortions if elective 

procedures are not delayed. Doc. 16-5 ¶ 34; Doc. 16-6 ¶ 38; Doc. 84-2, ¶¶ 9-10.  

43. Delaying the travel of patients and physicians to clinics for elective abortions 

will reduce the virus’s spread by eliminating interpersonal contact between and among 

patients, staff, physicians, and others, during travel, intake, examination, procedure, and 

follow-up. See supra ¶¶ 33-42.   

44. If abortion procedures are not delayed, all of these additional risks of potential 

new infections will compound hundreds or thousands of times. Doc. 1, Complaint ¶ 41 (4,500 

abortions a year in Oklahoma); Doc. 16-5 ¶ 12 (25 to 40 abortions per week); Doc. 16-6 ¶ 15 

(cancelled 164 abortion appointments); Doc. 16-7 ¶ 9 (322 abortions so far in 2020 at Planned 

Parenthood alone); Doc. 84-3, ¶ 10 (Planned Parenthood has over 145 abortion patients on 

its schedule through April). 
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45. This risk of viral spread is doubled with medication abortion, where sound 

medical practice requires an in-person follow-up visit, rather than a telemedicine, in order to 

confirm termination and manage known and potentially severe complications such as 

hemorrhaging. Doc. 54-7, ¶¶ 39-43.12 

C. PPE Shortage and Preservation 

46. The COVID-19 pandemic is testing the limits of Oklahoma’s healthcare system, 

which is facing a shortage of PPE for healthcare providers. Doc. 16 at 4; Doc. 54-1, ¶¶ 10, 12; 

Doc. 54-2, ¶ 4; Doc. 54-3, ¶ 8; Doc. 54-8, ¶ 7; Doc. 82-1, ¶ 6.    

47. The shortage is not uniform—some places have more PPE than others, whereas 

some have very little. Doc. 54-1, ¶¶ 10, 12 (“[s]ome facilities are still reporting 0 days of PPE 

on hand”); Doc. 54-2, ¶ 4; Doc. 54-3, ¶ 8; Doc. 54-8, ¶ 7 (“In the emergency room where I 

work, we are in desperate need of more PPE.”). 

48. Some hospitals have been asking for and receiving donations of PPE from the 

community and businesses. Doc. 54-3, ¶ 8; Doc. 82-1, ¶ 7. 

49. Because of the shortage, various facilities, including emergency facilities 

focusing on pregnant women, are being forced to reuse PPE, which has a greater potential of 

spreading the virus and infecting physicians and patients. Doc. 54-2, ¶¶ 4-5; Doc. 54-3, ¶ 9; 

Doc. 54-8, ¶ 7; Doc. 82-1, ¶ 7. 

50. During the COVID-19 pandemic, utilizing large amounts of PPE is critical to 

in-person health care because of asymptomatic patients and how easily the virus spreads. Doc. 

                                              
12 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. FOOD AND DRUG ADMIN., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf. 
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54-1, ¶ 9; Doc. 54-2 ¶¶ 4-7; Doc. 54-3 ¶¶ 7, 10; Doc. 54-4, ¶ 10; Doc. 54-6 ¶¶ 9-13; Doc. 54-

8 ¶ 5; Doc. 82-2, ¶ 12.  

51. Required PPE during this pandemic includes gloves, gowns, face/eye 

protections, N-95 masks, and surgical masks. Doc. 54-1, ¶ 8; Doc. 54-3, ¶ 7.  

52. The Governor’s EO was implemented in large part to mitigate the PPE shortage 

by decreasing the use of PPE throughout the state. Doc. 54-1, ¶¶ 12, 14; Doc. 54-2, ¶ 7; Doc. 

54-3, ¶¶ 4-7; Doc. 54-8, ¶ 9.  

53. The Governor’s COVID-19 team estimated that the elective surgery 

postponement could preserve about 25 percent of PPE that would otherwise be used in the 

coming weeks. Doc. 54-1, ¶ 14.      

54. Every elective abortion, surgical or medical, should diminish the statewide 

supply of PPE in a small but contributory way. Doc. 16 at 13, 15; Doc. 54-4, ¶ 9. This is 

especially so in a viral pandemic, when much more PPE than normal should be used in any 

medical situation. See supra ¶¶ 50-51; Doc. 54-4, ¶ 9.    

55. In normal times, Oklahoma abortion clinics utilize at least some PPE when 

performing abortions. See Doc. 16 at 13-15 (citing Doc. 16-1, ¶ 35; Doc. 16-5, ¶ 23; Doc. 16-

6, ¶¶ 33-35, Doc. 16-7, ¶ 9); see also Doc. 54-4 ¶ 9. 

56. During this pandemic, this usage includes gloves, shoe covers, protective 

eyewear or a face shield, and sometimes a surgical mask and a gown. Doc. 16 at 14 (citing Doc. 

16-5, ¶ 23; Doc. 16-6, ¶ 34; Doc. 16-7, ¶ 10).  

57. For one of Plaintiffs’ clinics, this usage includes N-95 respirator masks, which 

are in short supply and desperately needed. Doc. 16 at 14-15 (citing Doc. 16-6, ¶ 35).    
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58. After the COVID-19 pandemic escalated, several of Plaintiffs’ clinics began to 

increase their use of PPE. Doc. 16 at 14 (citing Doc.16-5, ¶ 23; Doc. 16-6, ¶ 35).13 

59. Even an ultrasound and bloodwork, as required for medication abortion, 

diminishes the supply of masks and gloves. Doc. 82-2 ¶ 12.  

60. Moreover, medication abortions should not be undertaken without a physical 

examination to rule out potentially dangerous or deadly contraindications. Doc. 54-7, ¶¶ 30-

31.  

61. During a pandemic, a physical examination would also require PPE. See supra ¶ 

50.  

62. The best option to preserve PPE is to delay all elective procedures until after 

the peak impact on our healthcare system from COVID-19 has passed. Doc. 54-1 ¶¶ 9, 12, 

14; Doc. 54-2, ¶ 7; Doc. 54-3, ¶¶ 4-7; Doc. 54-8, ¶ 9. 

63. Plaintiffs’ attempts to diminish their use of PPE are not a proper response to a 

pandemic because they address one of the goals of public health strategies (preserving PPE) 

while potentially worsening one of the other problems (viral spread). Doc. 54-3, ¶ 10; Doc. 

54-4, ¶ 10; Doc. 54-6, ¶¶ 12-14; Doc. 82-2, ¶¶ 5-6, 12.  

                                              
13 In Defendants’ response to Plaintiffs’ TRO motion, Defendants cited a request on social 
media by a Planned Parenthood affiliate in Pennsylvania for donations of PPE to Planned 
Parenthood. Doc. 54 at 26 n.48. Since calling that request to the Court’s attention, Planned 
Parenthood has removed any record of that post from their social media page. However, its 
occurrence is documented in contemporaneous media accounts. See, e.g., Mary Margaret 
Olohan, Planned Parenthood Requests Donations Of PPE For Abortions During Coronavirus Pandemic, 
DAILY CALLER, https://dailycaller.com/2020/03/26/planned-parenthood-protective-
equipment-coronavirus-abortions/. 
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64. Prenatal care is unlikely to lead to more PPE use in the short-term than elective 

abortions because most prenatal visits can and are being temporarily postponed or done 

through telemedicine, because abortion involves more than a “minimal” amount of PPE by 

Plaintiffs’ own description, and because normal pregnancy care does not require as much PPE 

as normal abortion care. Doc. 54-4, ¶¶ 7-11; Doc. 54-8, ¶ 6; see also Doc. 16, at 14; supra ¶ 40.    

65. At a bare minimum, this point is debatable among OBGYNs, both locally and 

nationwide, as the evidence in this case has shown.       

66. Delaying abortion procedures will lead to at least a small potential reduction in 

the use of some PPE in Oklahoma. Doc. 16, at 28 (Plaintiffs’ TRO admission); Doc. 54-1, ¶¶ 

12, 14; Doc. 54-2, ¶ 7; Doc. 54-3, ¶¶ 4-7; Doc. 54-8, ¶ 9. 

67. Carving out exceptions to the Governor’s EO would undermine and perhaps 

defeat this PPE-saving purpose, proving dangerous to our health care system; this is especially 

so for abortion, given that it is an elective procedure performed mostly on healthy women; 

other postponed elective procedures arguably cause greater inconvenience to sickly or injured 

patients, such as pacemaker implantation, gall bladder removal, or knee replacement. Doc. 54-

2, ¶ 8; Doc. 82-1, ¶ 10; see also Doc. 54-3, ¶ 12; Doc. 54-3, ¶ 9; Doc. 82-2, ¶ 13. Abortions are 

mostly chosen for non-medical reasons, such as “conclud[ing] it is not the right time to 

become a parent or have additional children,” furthering a “desire to pursue [an] education or 

career,” a “lack [of] necessary financial resources” or a lack of “partner or familiar support or 

stability. Doc. 16-4 at ¶ 22; Doc. 16-6 at ¶ 12. 
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D. Decreasing demand on hospital resources 

68. The Governor’s EO was implemented in part to alleviate demand on other 

hospital resources such as capacity and available providers in anticipation of a surge of 

infections. Doc. 54-1, ¶¶ 13-14; Doc. 82-1, ¶¶ 4-5, 9. 

69. Oklahoma abortion clinics do send some patients directly to the hospital with 

complications. Doc. 16, at 18 (citing Doc. 16-5, ¶ 20 & Doc. 16-6, ¶ 31); see also Doc. 54-7, ¶¶ 

12-14; Doc.54-8, ¶ 8. 

70. However, because patients are instructed to complete their medication 

abortions after they leave the clinic, Doc. 16-4, ¶ 14, most patients with major complications 

find their way to emergency rooms and hospitals more directly, rather than being transferred 

by their abortion provider. Doc. 54-8, ¶ 4, 8; see also Doc. 54-4 ¶ 5; Doc. 54-7, ¶¶ 12-14, 41, 

47; Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2311 (2016). 

71. Studies show that the risk of hospitalization for medication abortion is between 

3 and 5%; a major Australian review of nearly 7,000 abortions in 2010, for example, found 

that 3.3 percent of first-trimester medication abortion patients required emergency hospital 

treatment, in contrast to 2.2 percent of patients who underwent surgical abortions. And 

women receiving medical abortions were admitted to hospitals at a rate of 5.7 percent 

following the abortion. Doc. 54-7, ¶¶ 16-17, 19, 26-27.   

72. Abortion increases the short-term risk that a pregnant woman will need 

hospitalization. Doc. 54-4, ¶ 4; Doc. 54-7, ¶¶ 10-18; Doc. 54-8 ¶ 8. 

73. In Texas alone, at least 210 women are hospitalized after an abortion a year. 

Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583, 595 (5th Cir. 2014). 
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74. The potential increased use of hospital resources in the long-term with carrying 

a pregnancy to term is consistent with the State’s public health strategy because any such use 

would occur after the peak has passed. Doc. 54-4 ¶ 11. 

75. The potential of further prenatal visits is also consistent with the public health 

strategy because such visits can be postponed or performed by telemedicine until the peak has 

passed. Doc. 54-4 ¶¶ 7-11; Doc. 54-8 ¶ 6; see supra ¶ 40. 

II. ABORTION 

A. Basics 

76. Women may obtain a medication or surgical abortion. Doc. 54-4, ¶¶ 3-5; 

Gonzales v. Carhart, 550 U.S. 124, 134 (2007). 

77. “Surgical” abortion is a term used almost universally throughout medical 

literature, in case law, and in Plaintiffs’ own clinic practices. Doc. 54-4, ¶ 6; Doc. 16-4 at 6 n.4 

(citing study on “surgical abortion”); Doc. 16-5, ¶ 4 (Plaintiff Dr. Burns’ clinic is the “Abortion 

Surgery Center.”).14  

                                              
14 See also, e.g., Abortion Information By State, Planned Parenthood Great Plains Comprehensive 
Health, https://www. plannedparenthood.org/planned-parenthood-comprehensive-health-
great-plains/abortion-information (accessed April 1, 2020) (“Surgical abortion is offered at 
Planned Parenthood Great Plains Comprehensive Health Center in Overland Park, Kansas 
and Oklahoma City, Oklahoma.”); Fees, Abortion Surgery Center, 
http://www.abortionsurgerycenter. com/fees (accessed April 1, 2020) (listing a charge of $590 
for “Surgical Abortion”) Patient Care Services: Abortion, Trust Women Oklahoma City, 
https://trustwomen.org/clinics/oklahoma-city/patient-care-services/abortion (accessed 
April 1, 2020) (“Surgical abortion are performed in the clinic”). 
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78. Both medication abortion and surgical abortion are medical procedures. Doc. 

54-4, ¶¶ 3-5, 12; Doc. 54-7, ¶¶ 32, 37-39, 43-44.15  

79. Abortion of either type is typically considered an “elective” or “non-

therapeutic” procedure; indeed, it is widely known and championed as a “choice.” Doc. 54-2, 

¶¶ 7-8; Doc. 54-7, ¶ 12; Doc. 54-7, ¶¶ 38, 44, 48; Doc. 54-8, ¶¶ 6, 8-9; Doc. 82-1, ¶ 10; see also 

Doc. 16 at 18, 19, 20, 22 (repeatedly discussing “right to choose” or “a woman’s choice.”).16 

B. Surgical Abortion 

80. The most common procedure for a first-trimester surgical abortion is a suction 

or vacuum aspiration abortion. Doc. 54-4, ¶ 3; Gonzalez, 550 U.S. at 135.  

                                              
15 See also, e.g., Brief for Amici Curie American College of Obstetricians and Gynecologists, 
American Medical Association, American Academy of Family Physicians, American 
Osteopathic Association, and American Academy of Pediatrics in Support of Petitioners, 
Whole Woman’s Health v. Cole, 2016 WL 74948, at *11 & n. (Jan. 4, 2016) (U.S.) (“No designated 
procedure space is required for medication abortions because the procedure involves 
administering prescription pills that induce pregnancy termination, which then typically occurs 
at home. … The rate of major complications across all abortion procedures, including 
medication and second-trimester abortions, is similarly low.” (emphasis added)).  
16 Entry for “Elective abortion: Pregnancy”, Encyclopedia Britannica, 
https://www.britannica.com/science/elective-abortion (“An elective abortion is the 
interruption of a pregnancy before the 20th week of gestation at the woman’s request for 
reasons other than maternal health or fetal disease. Most abortions in the United States are 
performed for this reason.”); see also, e.g., Hellerstedt, 136 S. Ct. at 2312 (2016) (“[T]he record 
evidence indicates that the admitting-privileges requirement places a ‘substantial obstacle in 
the path of a woman’s choice.’” (emphasis added)); Gonzales, 550 U.S. 159 (“[I]t seems 
unexceptionable to conclude some women come to regret their choice to abort the infant life 
they once created and sustained.” (emphasis added)); Planned Parenthood v. Ashcroft, 462 U.S. 
476, 495 (1983) (“The American College of Obstetricians and Gynecologists (ACOG) does 
not recommend an examination by a pathologist in every case: 'In the situation 
of elective termination of pregnancy ...’”); Beal v. Doe, 432 U.S. 438 (1977) (utilizing “non-
therapeutic”); id. (Brennan, J., dissenting) (deploying “elective” repeatedly); Doe v. Bolton, 410 
U.S. 179, 194 n.13 (1973) (citing ACOG amicus brief, and a letter contained therein, which 
used phrase “elective abortions” (emphasis added)).  
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81. Risks of first-trimester surgical abortion include infection, hemorrhage, uterine 

perforation, and incomplete abortion resulting in retained portions of pregnancy. Doc. 54-4 

¶ 3. 

82. The most common second-trimester surgical abortion procedure is the dilation 

and evacuation (D&E) procedure. Doc. 54-4, ¶ 4; Gonzales, 550 U.S. at 135. 

83. During a D&E, the abortionist first dilates the cervix using drugs or instruments 

inserted into the cervix and, after sufficient dilation, places the woman under general 

anesthesia or conscious sedation. Gonzales, 550 U.S. at 135. 

84. Often guided by ultrasound, the doctor will then use surgical instruments such 

as forceps to grab the fetus and remove it from the uterus. Gonzales, 550 U.S. at 135. 

85. In a D&E, “the abortionist [uses] instruments to grasp a portion (such as a foot 

or hand) of a developed and living fetus and drag the grasped portion out of the uterus into 

the vagina.” Stenberg v. Carhart, 530 U.S. 914, 958 (2000) (Kennedy, J., dissenting). 

86. He then “uses the traction created by the opening between the uterus and vagina 

to dismember the fetus, tearing the grasped portion away from the remainder of the body.” 

Stenberg, 530 U.S. at 958 (Kennedy, J., dissenting)). 

87. As a result, “[t]he fetus, in many cases, dies just as a human adult or child would: 

It bleeds to death as it is torn limb from limb.” Stenberg, 530 U.S. at 958-59 (2000) (Kennedy, 

J., dissenting). 

88. Afterwards, “the abortionist is left with ‘a tray full of pieces.’” Stenberg, 530 U.S. 

at 958-59 (Kennedy, J., dissenting). 
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89. The entire procedure must involve close interpersonal contact and, especially 

during the spread of a highly contagious virus, should require the use of extensive PPE. Doc. 

54-3 ¶ 10; Doc. 54-4, ¶ 9; Doc. 54-6, ¶¶ 9-13; see supra ¶ 50. 

90. Risks of a D&E include hemorrhage, infection, cervical laceration, uterine 

perforation, and death. Doc. 54-4, ¶ 4. 

91. Such complications may increase the use of hospital services. See supra ¶¶ 68-75.  

92. The complication rates from abortion are disputed, Doc. 54-7, ¶¶ 24-27, and 

materials cited by Plaintiffs indicate certain rates are unknown or wide-ranging.17  

C. Medication abortion 

93. Disputes aside, studies—including those cited by Plaintiffs—indicate that the 

risk of serious complications is greater for medication abortions than for surgical abortions at 

the same gestational age. Doc. 54-7 ¶¶ 15-18. The study Plaintiffs rely upon shows that the 

complication rate for medication abortion is between two and four times higher than surgical 

abortion in the same trimester. Compare id. at ¶¶ 18, 27 (discussing Upadhyay study) with Doc. 

16-4, ¶ 20 (discussing same study). 

94. The U.S. Food & Drug Administration (FDA) label for medication abortion 

warns that “[a]bout 85% of patients report at least one adverse reaction following 

administration of MIFEPREX and misoprostol, and many can be expected to report more 

than one such reaction.” Doc. 54-7, ¶ 10.18 

                                              
17 ACOG Practice Bulletin Number 135: Second Trimester Abortion, Obstetrics & 
Gynecology 121(6), at 1398 (2013) (complication rate for infection after D&E “has not been 
clearly defined in all studies” and reportedly ranges from 0.1 - 4%).   
18 FDA Mife. Label at 7, https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/ 
020687s020lbl.pdf. 
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95. These reactions frequently include fever and vomiting, and can also include 

hemorrhage, infections, and pelvic inflammatory disease—not just minor side effects. Doc. 

54-7, ¶ 10.19 

96. The FDA also cautions in a prominent “black box” warning that, although they 

happen rarely, “[s]erious and sometimes fatal infections and bleeding” can occur after 

medication abortion. Doc. 54-7, ¶ 11.20 

97. Because of “the risk of a serious complications” of medication abortion, the 

FDA has instituted a Risk Evaluation and Mitigation Strategy (REMS) for medication 

abortion. Doc. 54-4, ¶ 5; Doc. 54-7, ¶ 11.21 

98. “[O]nly a few medications” with “serious safety concerns” require a REMS, 

according to the FDA. Doc. 54-7, ¶ 11.22  

99. Studies show that the risk of incomplete abortion requiring a surgical follow-up 

is over 6%, and the risk of hospitalization is at least 3 and 5%. Doc. 54-7 ¶¶ 16-17, 19, 26. 

100. These percentages are also understated because providers are not always 

required to report complications, follow-up is poor, and complications are often mistakenly 

recorded as a spontaneous miscarriage. Doc. 54-7 ¶¶ 13-14, 41-47. 

101. Plaintiffs calculate a lower risk of complications in part by relying on studies 

that exclude certain ER visits, hemorrhaging, seizures, and even death from their major 

                                              
19 FDA Mife. Label, supra at 7-8. 
20 FDA Mife. Label, supra at 1. 
21 FDA Mife. Label, supra at 1-2; FDA Warning Letter: Rablon (March 8, 2019) at 2, 
https://www.fda.gov/inspections-compliance-enforcement-and-criminal-
investigations/warning-letters/rablon-1111111-03082019.   
22 FDA REMS at 1, https://www.fda.gov/drugs/drug-safety-and-availability/risk-evaluation-
and-mitigation-strategies-rems. 
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complication rate. Doc. 54-7 ¶ 27; see Doc. 16-4 ¶ 20 (citing study). ER visits, hemorrhaging, 

and seizures can require hospitalization. 

102. Plaintiffs believe legal abortion of any type, at any point in pregnancy, is 

extremely safe, and much safer than childbirth. Doc. 1, ¶¶ 18, 25, 26, 29; Doc. 16-4, ¶¶ 19, 21. 

Thus, if a woman’s abortion is postponed from a first-trimester abortion to a second-trimester 

abortion, Plaintiffs believe she is going from an extremely safe procedure to another extremely 

safe procedure. Doc. 84-1, ¶ 25; Doc. 84-3, ¶ 12. 

III. PLAINTIFFS’ PRACTICES 

102. Plaintiffs admit they “have an important role to play in minimizing spread of 

the virus and preserving medical supplies.” Doc. 16 at 12. 

103. Plaintiff Abortion Surgery Center performs medication abortions through 10 

weeks last menstrual period (“LMP”) and performs surgical abortions through 14 weeks LMP. 

Doc. 16-5 ¶ 11. 

104. When this litigation started, Plaintiff Trust Women Oklahoma City performed 

medication abortions through 10 weeks LMP and performs surgical abortions through 21.6 

weeks LMP. Doc. 16-6 ¶ 2. 

105. As a result of this court’s Temporary Restraining Order allowing medication 

abortions, Plaintiff Trust Women Oklahoma City has increased its provision of medication 

abortion to 11 weeks LMP. Doc. 84-2, ¶ 7 n.1.  

106. Performing medication abortions up to 11 weeks LMP contradicts the FDA’s 

recommended protocol for medication abortion. See FDA mifeprex label at 2, 
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https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf (limiting 

use of medication abortion to 70 days gestation). 

107. Plaintiff Comprehensive Health of Planned Parenthood Great Plains (“Planned 

Parenthood) performs medication abortions through 11 weeks LMP and performs surgical 

abortions through 18 weeks LMP. Doc. 16-7, ¶ 8. This also contradicts the FDA’s current 

protocol. See supra ¶ 106.  

108. Plaintiffs perform hundreds of abortions a month in Oklahoma. Doc. 1, ¶ 41 

(4,500 abortions a year in Oklahoma); Doc. 16-5, ¶ 12 (25 to 40 abortions per week); Doc. 16-

6, ¶ 15 (cancelled 164 abortion appointments); Doc. 16-7, ¶ 9 (322 abortions so far in 2020 at 

Planned Parenthood). 

109. Plaintiffs use PPE for every abortion, including medication abortion, at least 

during examination, which involves ultrasound and bloodwork. Doc. 84-3, ¶ 17. Plaintiffs have 

also commenced using masks throughout the day to operate their abortion clinic. Doc. 84-3, 

¶ 18. 

110. As a result of this court’s Temporary Restraining Order allowing medication 

abortions, Plaintiff Planned Parenthood has increased the rate of abortions performed at its 

clinic in Oklahoma. It has scheduled 145 abortions for the latter half of April, Doc. 84-3, ¶ 10, 

but it was only averaging approximately 107 abortions in an entire month before this litigation, 

Doc. 16-7 ¶ 9. 

111. As such, unless Plaintiff Planned Parenthood is avoiding using PPE altogether, 

this Court’s TRO has led to Plaintiff Planned Parenthood using much more PPE than usual 
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for medication abortion during the time when PPE is vital and in short supply across 

Oklahoma to deal with the emergency pandemic. 

112. Plaintiffs tell their patients to complete a medication abortion after they leave 

the clinic. Doc. 16-4 at ¶ 14. 

113. Plaintiffs are forcing their patients with COVID-19 symptoms to postpone their 

abortion, including medication abortions. Doc. 16 at 12-13. Plaintiffs are further forcing 

patients to delay their abortion through purposefully curtailing access to abortions in their 

clinic by reducing hours and appointments to “decrease patient volume.” Doc. 16-7, ¶¶ 13-14.  

CONCLUSIONS OF LAW 

I. STANDARD FOR PRELIMINARY INJUNCTIONS 

1. “Ordinarily, a movant seeking a preliminary injunction must establish (1) a substantial 

likelihood of success on the merits; (2) irreparable injury to the movant if the injunction is 

denied; (3) the threatened injury to the movant outweighs the injury to the party opposing the 

preliminary injunction; and (4) the injunction would not be adverse to the public interest.” 

Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 269 F.3d 1149, 1154 (10th Cir. 2001). 

2. The movant bears the burden of proof on each of the factors. Heideman v. S. Salt Lake 

City, 348 F.3d 1182, 1188-89 (10th Cir. 2003). 

3. “Because a preliminary injunction is an extraordinary remedy, the movant’s right to 

relief must be clear and unequivocal.” Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 269 

F.3d 1149, 1154 (10th Cir. 2001). 
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4. Harm that is speculative or hypothetical will not suffice; the harm must be both certain 

and great, not merely serious and substantial. Dominion Video Satellite, Inc. v. Echostar Satellite 

Corp., 356 F.3d 1256, 1262 (10th Cir. 2004). 

5. Where a movant, as here, seeks injunctive relief “that afford[s] the movant all the relief 

that it could recover at the conclusion of a full trial on the merits,” it seeks a disfavored 

injunction and must satisfy a heightened standard. Fish v. Kobach, 840 F.3d 710, 723 (10th Cir. 

2016) (quoting Awad v. Ziriax, 670 F.3d 1111, 1132 (10th Cir. 2012)). 

6. Under this heightened standard, the movant must make a strong showing under both 

the likelihood of success on the merits and the balance of equities before an injunction can 

issue. See id. 

7. Courts must be especially reluctant to exercise this equitable relief in time of crisis. 

Heideman v. S. Salt Lake City, 348 F.3d 1182, 1191 (10th Cir. 2003). 

II. LIKELIHOOD OF SUCCESS ON THE MERITS 

A. Standing 

8. “[A] party ‘generally must assert his own legal rights and interests, and cannot 

rest his claim to relief on the legal rights or interests of third parties.’” Kowalski v. Tesmer, 543 

U.S. 125, 129 (2004) (quoting Warth v. Seldin, 422 U.S. 490, 499 (1975)). 

9. An exception to this rule applies where a party can prove two additional criteria: 

(1) “the party asserting the right has a ‘close’ relationship with the person who possesses the 

right,” and (2) “there is a ‘hindrance’ to the possessor’s ability to protect his own interests.” 

Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). 

10. Neither criteria for third-party standing is met here. 

Case 5:20-cv-00277-G   Document 93   Filed 04/14/20   Page 22 of 35
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 909 



23 
 

11. Plaintiffs have a conflict of interest with their patients because their economic 

interests favor continuing business as usual while patient safety interests favor decreasing the 

spread of COVID-19. Doc. 54 at 14. 

12. Patients are not hindered from bringing their own suit. See, e.g., Doe v. Parson, 

368 F. Supp. 3d 1345, 1347 (E.D. Mo. 2019); cf. Robinson v. Marshall, No. 2:19cv365, Doc. No. 

73, Ex. 3 (M.D. Al. Mar. 30, 2020) (abortion patient in Alabama claiming own rights in 

COVID-19 litigation). 

13. Thus, Plaintiffs are unlikely to succeed because they lack standing to bring 

claims on behalf of their patients. 

B. Legal Framework 

1. Jacobson 

14. Under the U.S. Constitution, the states retain the well-established police power 

to protect public health, safety, and welfare. U.S. CONST. amend. X; Jacobson v. Commonwealth 

of Massachusetts, 197 U.S. 11, 25 (1905). 

15. Through the police power, “a community has the right to protect itself against 

an epidemic of disease which threatens the safety of its members.” Jacobson, 197 U.S. at 25 

(1905); see also Banzhaf v. F.C.C., 405 F.2d 1082, 1097 (D.C. Cir. 1968). 

16. Public health regulations may restrict Fourteenth Amendment liberty, including 

the liberty of movement (such as through a quarantine), the liberty of bodily integrity, and the 

freedom from unwanted medical treatment. Jacobson, 197 U.S. at 14, 25-26; see also Compagnie 

Francaise de Navigation a Vapeur v. Bd. of Health of State of La., 186 U.S. 380 (1902) (upholding 
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quarantine); Phillips v. City of N.Y., 775 F.3d 538 (2d Cir. 2015); Reynolds v. McNichols, 488 F.2d 

1378, 1381-83 (10th Cir. 1973). Hickox v. Christie, 205 F. Supp. 3d 579, 585 (D.N.J. 2016). 

17. Such regulations may cause permanent and total deprivation of individual liberty 

interests. See id. 

18. Public health regulations may restrict interstate and foreign commerce despite Article 

I of the Constitution. See Compagnie Francaise, 186 U.S. at 387; Rasmussen v. State of Id., 181 U.S. 

198 (1901). The State’s police power is also not restricted by the constitutional prohibition on 

uncompensated taking of property. Lech v. Jackson, 791 Fed. App’x 711, 717 (10th Cir. 2019), 

cert. pet. filed No. 19-1123 (U.S.). 

19. Public health regulations may even restrict First Amendment freedoms. See 

Banzhaf v. F.C.C., 405 F.2d 1082, 1097-1103 (D.C. Cir. 1968); cf. also Prince v. Massachusetts, 321 

U.S. 158, 166-67 (1944); Benson v. Walker, 274 F. 622 (4th Cir. 1921). 

20. This police power over public health only increases during an emergency, as 

“Jacobson instructs that all constitutional rights may be reasonably restricted to combat a public 

health emergency.” In re Gregg Abbott et al., No. 20-50264, slip op. at 15 (5th Cir April 7, 2020). 

21. The Supreme Court “ha[s] long recognized,” for example, “that in times of 

imminent peril … the sovereign could, with immunity, destroy the property of a few that the 

property of many and the lives of many more could be saved.” United States v. Caltex, 344 U.S. 

149, 153-54 (1952); see also Jacobson, 197 U.S. at 29; Sentell v. New Orleans & C.R. Co., 166 U.S. 

698, 704-05 (1897). 

22. The standard of review of a state’s action during an emergency is whether the 

states action is “unreasonable or arbitrary.” Jacobson, 197 U.S. at 27. 
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23. Weighing the public health costs and benefits “is a determination for the 

legislature, not the individual objectors.” Phillips, 775 F.3d at 542. 

24. The plaintiff challenging a state’s action during an emergency bears the burden 

of proof to show that “the means prescribed by the state … has no real or substantial relation 

to the protection of the public health and the public safety.” Jacobson, 197 U.S. at 31. 

25. The authority to decide “in the first instance” among many possible reasonable 

choices that which is best to protect the public health lies “primarily … in [the] wisdom” of 

the people’s representatives. Jacobson, 197 U.S. at 28, 38. 

26. Because “public health officials ‘deal in terrible context [where] the 

consequences of mistaken indulgence can be irretrievable tragic,’” their determinations are 

“entitled to deference, absent a ‘reliable showing of error.’” Hickox, 205 F.Supp.2d at 592 

(quoting U.S. ex rel. Siegel v. Shinnick, 219 F.Supp. 789, 791 (E.D.N.Y. 1963)). 

2. Casey 

27. Abortion, like all other rights, is subject to the state police power to protect 

public health and safety. See Mazurek v. Armstrong, 520 U.S. 968, 974-75 (per curiam); Planned 

Parenthood v. Casey, 505 U.S. 833, 852, 882 (1992). The “State has a legitimate interest in seeing 

to it that abortion, like any other medical procedure, is performed under circumstances that 

insure maximum safety for the patient.” Roe v. Wade, 410 U.S. 113, 150 (1973) (emphasis 

added). 

28. Public health regulations may permissibly reduce abortion availability, cause 

delay, or otherwise make the right difficult to exercise. Casey, 505 U.S. at 866, 873. 
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29. Public health regulations may affect previability abortions. Gonzales, 550 U.S. at 

146. 

30. Viability is only relevant in abortion regulations when the state’s sole 

justification is its interest in protecting fetal life. Casey, 505 U.S. at 860. 

31. Public health regulations are only impermissible if the burden imposed 

outweighs the benefits to such an extent that it becomes “undue.” Casey, 5050 U.S. at 874; 

Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309, 2313 (2016) (reaffirming Casey 

standard). 

32. “Considerations of marginal safety, including the balance of risks, are within the 

legislative competence when the regulation is rational and in pursuit of legitimate ends,” 

Gonzalez, 550 U.S. at 166-67; see also Hellerstedt, 136 S. Ct. at 2309 (reaffirming Gonzalez’s 

“deferential” review of legislative fact-finding). When acting in the legitimate realm of health 

and safety, “the States are granted substantial flexibility” in regulating abortion. Casey, 505 U.S. 

at 872. 

33. Moreover, “the law need not give abortion doctors unfettered choice in the 

course of their medical practice, nor should it elevate their status above other physicians in the 

medical community.” Gonzales, 550 U.S. at 163. 

3. Intersection of Jacobson and Casey 

34. Abortion, like all other rights, may be reasonably restricted during a public 

health emergency. In re Gregg Abbott et al., No. 20-50264, slip op. at 15 (5th Cir April 7, 2020). 

35. The Jacobson framework applies to abortion. Gonzales, 550 U.S. at 163; Casey, 505 

U.S. at 857; Roe v. Wade, 410 U.S. 113, 154 (1973). 
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36. Addressing a public health emergency is a compelling interest that allows state 

regulations on First Amendment rights to survive strict scrutiny. See Banzhaf v. F.C.C., 405 F.2d 

1082, 1097-1103 (D.C. Cir. 1968); cf. also Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944); 

Benson v. Walker, 274 F. 622 (4th Cir. 1921). 

37. The undue burden test is less rigorous than strict scrutiny. See, e.g., Planned 

Parenthood Arizona, Inc. v. Humble, 753 F.3d 905, 911 (9th Cir. 2014). 

38. Thus, because addressing a public health emergency is a compelling interest, it 

allows state regulations on abortion to survive the undue burden analysis.  

39. In a public emergency, courts must defer to the reasonable choice of the elected 

representatives. Union Dry Goods v. Georgia Pub. Serv. Corp., 248 U.S. 372, 374-75 (1919); 

Louisiana v. Texas, 176 U.S. 1, 13 (1900); Beer Co. v. Massachusetts, 97 U.S. 25, 33 (1877); Morgan 

Steamship Co. v. La. Board of Health, 118 U.S. 455 (1886); In re Gregg Abbott, No. 20-50264, slip 

op. at 12-13; United States v. Shinnick, 219 F. Supp. 789, 790 (E.D.N.Y. 1963); Hickox, 205 

F.Supp.3d at 592 (quoting Siegel, 219 F.Supp. at 791 (E.D.N.Y. 1963)); see also Caltex, 344 U.S. 

at 155 n.7 (recounting how authorities failed to act for fear of lawyers in London, and as a 

result “half that great city was burnt”). When there are competing interests, “the state [is] 

under the necessity of making a choice” and “[w]hen forced to such a choice the state does 

not exceed its constitutional powers by deciding upon” that “which, in the judgment of the 

legislature, is of greater value to the public.” Miller v. Schoene, 276 U.S. 272, 279 (1928). 

40. In sum, this Court is “empowered to decide only whether [the emergency EO] 

lacks a ‘real or substantial relation’ to the public health crisis or whether it is ‘beyond all 

Case 5:20-cv-00277-G   Document 93   Filed 04/14/20   Page 27 of 35
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 914 



28 
 

question, a plain, palpable invasion’ of the right to abortion.” In re Gregg Abbott, slip op. at 16 

(quoting Jacobson, 197 U.S. at 31).  This is necessarily a deferential standard. Id. at 12-13. 

4. Facial Challenges to Abortion Regulations 

41. To succeed in a facial challenge to restrictions on abortion, Plaintiffs must 

demonstrate that the executive order is unlawful in “in a large fraction of relevant cases.” 

Gonzales, 550 U.S. at 167-68. 

42. It is not “within [courts’] traditional institutional role to resolve questions of 

constitutionality with respect to each potential situation that might develop.” Gonzales, 550 

U.S. at 168. 

43. Despite styling their lawsuit as an “as-applied” challenge, Plaintiffs have brought 

a facial challenge because they have sought to enjoin the Governor’s Executive Order for all 

abortions in Oklahoma, whether or not they are even performed by Plaintiffs.  

C. Plaintiffs are Unlikely to Succeed on the Merits 

44. The public interest in minimizing the toll on human life from COVID-19 is of 

the highest order. 

45. “The power to protect the public health lies at the heart of the states’ police 

power.” Banzhaf, 405 F.3d at 1096-97. 

46. State actions to “flatten the curve” and ensure that our health care system can 

manage the virus’s peak are legitimate uses of the State’s police power to protect public health. 

See Findings of Fact, ¶¶ 8-30. 
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47. Legitimate state actions to protect public health include cumulative actions that 

affect a category of persons with minor individual contributions to the public health 

emergency. Jacobson, 197 U.S. at 37-38. 

48. The benefit of emergency action during this great public health crisis is a 

compelling interest that justifies a temporary delay of access to elective procedures. 

49. The benefit of emergency action during this great public health crisis is a 

compelling interest that justifies a temporary delay of access to elective abortion services. 

50. The Executive Order only applies to elective abortions because of its exceptions 

for medical emergencies and serious health risks. See supra Proposed Findings of Fact ¶ 26. 

51. A delay in abortion services is justified because of the state’s compelling interest 

in protecting public health by preventing viral spread, limiting use of PPE, and preserving 

hospital resources. See supra Proposed Findings of Fact ¶¶ 33-75. 

52. Abortion is treated like all other procedures, with no special exemptions due to 

some risk from delay. See supra Proposed Findings of Fact ¶¶ 27-30. 

53. A delay that applies equally to all elective procedures is by definition not 

pretextually targeting any particular elective procedure. Cf. Lawton v. Steele, 152 U.S. 133, 137 

(1894) (reviewing regulations that only affected certain classes of people for pretext). 

54. For these reasons, it cannot be said that the challenged EO “lacks a ‘real and 

substantial relation’ to the public health crisis” nor is it “beyond question” that elective 

procedure postponement is outside the State’s police power. In re Gregg Abbott, slip op. 16 

(quoting Jacobson, 197 U.S. at 31). It is “obvious” that this “is a valid emergency response to 

the COVID-19 pandemic,” In re Gregg Abbott, supra, slip op. at 16-18. 
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55. Having concluded that the elective procedure postponement is valid, including 

as applied to abortions, the Court will not venture to determine whether its benefits outweigh 

its burdens in every particular respect in the midst of an emergency. In re Gregg Abbott, slip op. 

at 2-3, 24-25 (court should not “substitute[] its own view of the efficacy of applying” the EO 

to particular abortions, “decid[ing] which measures are likely to be the most effective for the 

protection of the public against disease”); Cf. also Caltex, 154-44 & n.7. For any given elective 

procedure, of which there are hundreds or thousands, there are dozens of factors to weigh, 

each with their proponents arguing why theirs should go forward. And elective procedure 

postponement is but one of hundreds of difficult decisions Governors must make in managing 

this crisis, decisions that profoundly impact individual liberties, with a timeline measured in 

hours or days, not months or years. Requiring courts to reweigh every single aspect of each 

application of a generally-valid emergency measure will “practically strip” the State of its ability 

to protect its citizens during a crisis. See Jacobson, 197 U.S. at 37. 

56. In the alternative, to the extent this Court will re-weigh the pros and cons of 

difficult decisions made by the State’s elected leaders, it does so for three categories of 

abortions: surgical abortions, medication abortions, and abortions that could not be procured 

after the Executive Order expires. 

57. A delay of surgical abortion is justified because of the extensive interpersonal 

contact, use of PPE, and risk of complications requiring hospitalization attendant to surgical 

abortions. See supra Proposed Findings of Fact ¶¶ 33-75, 80-92. 

58. A delay of medication abortion is justified because of the risk of complications 

requiring hospitalization—a risk that is greater than the risk of complications from surgical 
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abortion at the same gestational age—as well as the interpersonal contact and PPE needed for 

the initial screening visit, physical examination, ultrasound, blood draw, and follow-up visit. 

See supra Proposed Findings of Fact ¶¶ 33-75, 93-101. Sparing use of PPE will only increase 

the risk that the virus will spread, including in non-surgical settings, especially because of 

asymptomatic carriers. Id. ¶¶ 34-39, 50, 63. Regardless of the precautions Plaintiffs claim to 

adhere to, Defendants are “not required … to take it on faith that [they will be] 100% 

compliant, or the measures 100% effective.” Hickox, 205 F.Supp.3d at 585, 593. Further, 

medication abortions sometimes require surgical completion, compounding the need for close 

contact and PPE. Supra Findings of Fact ¶ 99. 

59. Because medication abortions take place at a maximum of 11 weeks LMP, 

women seeking such abortions will likely remain eligible for legal elective abortion after the 

expiration of the Executive Order. An increase in surgical abortions later due to delay of 

medication abortions now is reasonably related to the state’s public health strategy of 

postponing interpersonal contact, use of PPE, and use of hospital resources to a later time.  

60. The postponement also validly includes those abortions that would be 

unavailable after the expiration of the challenged Executive Order. Precedent rejects the 

notion that an otherwise-valid public health measure to forestall an epidemic is unlawful solely 

because it may have the effect of altogether preventing the exercise of an individual liberty in 

a particular instance. See Jacobson, 197 U.S. at 14, 26; see also Phillips, 775 F.3d 538 (2d Cir. 2015); 

Reynolds, 488 F.2d at 1381-83. 
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61. A delay of all elective abortion services is especially justified in the case of the 

Plaintiff who requires interstate travel of its abortionist to perform services. See supra Findings 

of Fact ¶ 41. 

62. The reasonableness of the postponement is further demonstrated by the fact 

that Plaintiffs themselves are turning away symptomatic abortion seekers, including for 

medication abortion, requiring them to postpone their abortion. See supra Findings of Fact ¶ 

113. Because such a large quantity of those carrying and spreading SARS-CoV-2 are 

asymptomatic, see supra Findings of Fact ¶¶ 35-38, the State is not unreasonable in requiring 

all elective abortions to be delayed. 

63. To the extent there is disputed evidence on these facts, including the risks posed 

by various abortion procedures, this Court will not reweigh the public health costs and benefits 

under the deferential standard of review. See supra Conclusions of Law ¶¶ 22-26, 32-33, 39-40; 

Jacobson, 197 U.S. at 30-31 (asking whether any error is “beyond question”); In re Gregg Abbott, 

slip op. at 2-3, 24-25 (court should not “substitute[] its own view of the efficacy of applying” 

the EO to particular abortions, “decid[ing] which measures are likely to be the most effective 

for the protection of the public against disease”). 

64. Allowing a special exception for abortion from a cumulative measure would 

swallow the rule because no individual contribution to the cumulative impact is significant in 

its own right. See supra Proposed Findings of Fact ¶ 67; Jacobson, 197 U.S. at 37-38. 

65. Plaintiffs have also failed to demonstrate that a large fraction of relevant cases 

will be unable to legally obtain an abortion after the expiration of the Executive Order. 
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66. Accordingly, Plaintiffs are unlikely to succeed in demonstrating that the 

Executive Order advancing compelling state interests in protecting public health during an 

emergency was a violation of Fourteenth Amendment due process or equal protection. 

III. EQUITABLE FACTORS 

67. Plaintiffs’ irreparable harm is the delayed exercise of a constitutional right. But 

precedent allows such delays. Casey, 505 U.S. at 866. Moreover, Plaintiffs claim that abortion 

is safe regardless of the time performed, Doc. at 16; supra Findings of Fact ¶ 102, so any 

marginal increase in risk posed by postponement is insignificant and does not weigh heavily 

for showing irreparable harm. And “[t]he fact that a law which serves a valid purpose, one not 

designed to strike at the right itself, has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Casey, 505 U.S. at 

874. 

68. Defendants’ irreparable harm from any injunction is the undermining of their 

ability to manage a public health crisis. 

69. The public interest is in avoiding the risk of exposure to SARS-CoV-2 to 

hundreds or thousands of Oklahomans, and the risks to our healthcare system of using more 

PPE and hospital resources for elective abortions and attendant complications. 

70. The benefit to the public of permitting Oklahoma’s strategy before and during 

the peak of COVID-19 cases outweighs any costs of increased interpersonal contact, 

additional use of PPE, or additional use of hospital resources after the peak has passed. 
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71. The risk created by the rejection of social distancing for elective abortions is 

significant given the hundreds of abortions that are likely to take place during the Executive 

Order’s effective period. Supra Findings of Fact ¶¶ 108, 110. 

72. Moreover, if elective abortions are permitted to go forward because of the small 

use of PPE in abortions as a share of the State’s total supply, that logic could be used for 

allowing every elective procedure to go forward. Because this constitutes a 25% share of the 

State’s PPE, supra Findings of Fact ¶ 53, the State’s interest and the public interest weigh in 

favor of permitting the postponement. 

73. Addressing a public health emergency and avoiding jeopardizing the lives of 

those infected or at risk of infection are compelling interests that outweigh any harm from 

delay in exercising a constitutional right because “the welfare and safety of an entire 

population” cannot be “subordinated to the notions of a single individual who chooses to 

remain a part of that population.” Jacobson, 197 U.S. at 37-38; see also id. at 26-27 (Objectors are 

not free from “restraints to which every person is necessarily subject for the common good” 

to become “a law unto himself,” abusing individual rights “regardless of the injury that may 

be done to others”). It is the “duty” of the people’s elected representatives “to keep in view 

the welfare, comfort, and safety of the many, and not permit the interests of the many to be 

subordinated to the wishes or convenience of the few.” Jacobson, 197 U.S. at 29. 

“[D]emocratically elected representatives . . . are in a better position than this Court to 

determine the public interests with respect to questions of social and economic policy.” 

Heideman, 348 F.3d 1182, 1191 (10th Cir. 2003). Nothing in the Constitution requires the state 
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to prioritize ending fetal life above saving adult lives. Cf. Rust v. Sullivan, 500 U.S. 173, 192-93 

(1991). 

CONCLUSION 

Based on these proposed findings of fact and conclusions of law, Defendants 

respectfully request that this court deny a preliminary injunction. 
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I. PLAINTIFFS’ VIEW OF THE COVID-19 EMERGENCY AND RELIEF EFFORTS IS MISTAKEN. 

Plaintiffs admitted COVID-19 was a “worldwide pandemic” and “public health crisis” that 

had already killed tens of thousands, including Oklahomans, and was “likely to intensify in the 

coming weeks.” Doc. 1, ¶¶ 4, 33, 64. Plaintiffs cited a news article where experts anticipated 

“widespread shortages that would strain … the nation’s health care system,” including 

“potentially critical shortages” of PPE.1 Plaintiffs claimed to “understand that, like other 

healthcare providers, they have an important role to play in minimizing the spread of the virus 

and preserving needed medical resources … including PPE.” Doc. 1, ¶ 40.   

In their TRO motion, Plaintiffs also admitted the “rate of infection is skyrocketing,” and 

admitted that state officials and medical professionals “expect a surge of infections that will 

test the limits of a health care system already facing a shortage of” PPE. Doc.16 at 4, 7 

(emphasis added). Contradictorily, however, Plaintiffs also asserted in passing that “Oklahoma 

does not currently face a shortage” of PPE. Doc. 16 at 14. In response, Defendants provided 

copious evidence of the dangerous ongoing and projected PPE shortage in Oklahoma. Doc. 

54-1, ¶¶ 10, 12; Doc. 54-2, ¶¶ 4-5; Doc. 54-3, ¶¶ 8-9; Doc. 54-8, ¶ 7; Doc. 82-1, ¶¶ 6-7. Ignoring 

this evidence—and one of their own reply affidavits2—Plaintiffs closed out their reply brief 

by embracing the idea that there is no risk of PPE shortage at all, citing a news article to claim 

that postponing elective abortions “cannot be justified” because Oklahoma officials admit the 

State has “plenty” of PPE. Doc. 84 at 10.    

                                                 
1 See Peter Baker & Eileen Sullivan, U.S. Virus Plan Anticipates 18-Month Pandemic and Widespread 
Shortages, NEW YORK TIMES, (Mar. 17, 2020) (cited in Doc. 1, ¶ 64 n.43). 
2 See Ex. 84-5, Decl. of Joshua Sharfstein, M.D., ¶ 14 (“With respect to personal protective 
equipment, shortfalls may be anticipated to continue for several months.”) 
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Plaintiffs cannot, with a news article, overcome their own prior admissions and multiple 

sworn affidavits from front-line Oklahoma medical professionals attesting with personal 

knowledge that the elective procedure postponement was justified because PPE is in “very 

short supply.” Doc. 54-3, ¶ 3. In any event, Plaintiffs’ interpretation of that article is incorrect, 

as Dr. Blankenship testifies. See Suppl. Decl. of Dr. Blankenship, Exhibit 1. There is still an 

ongoing and projected PPE shortage that puts health care workers in jeopardy, and the cited 

statements don’t contradict this. While the PPE situation has undoubtedly improved due to 

the State’s efforts, this in part is because of the ongoing elective procedure postponement. Id. It 

simply cannot be that the elective procedure postponement meant to preserve PPE is 

unconstitutional because it is working. 

Plaintiffs also ignore the infectious disease aspect of the emergency by repeating the line 

that the PPE required for abortion is “minimal.” Doc. 84 at 4. In addition being yet another 

admission that they do use at least some PPE, this ignores the enormous problem of 

asymptomatic COVID-19 patients, which Defendants and their witnesses discussed in 

considerable depth. Doc. 54 at 25, 30; Doc. 54-1, ¶ 9; Doc. 54-2, ¶ 3; Doc. 54-3, ¶¶ 4, 10; Doc. 

54-6, ¶¶ 6-8, 11-15, Doc. 54-8, ¶ 5; Doc. 82-1, ¶ 6; Doc. 82-2, ¶ 6. In short, up to 25 percent 

of COVID-19 carriers do not have symptoms, Doc. 82-1, ¶ 6, thus PPE use for every patient 

must be increased to prevent viral spread, id.; Doc. 54-3, ¶¶ 7, 10 (“even recovery room nurses 

need to wear full PPE”); Doc. 54-6, ¶¶ 12-13; Doc. 54-8, ¶ 5 (“extensive” PPE required).  

Quite remarkably, despite all this testimony, neither Plaintiffs’ reply nor any of their nine 

additional reply affidavits discuss the problem of asymptomatic COVID-19 patients. Plaintiffs 

pay lip service to the existence of an enormous emergency pandemic, but their arguments and 
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actions betray them. The state is not required to take the same myopic view. Plaintiffs are 

either consuming PPE in significant amounts, or they are endangering their patients in the 

middle of a pandemic—there is no other option. Plaintiffs’ retort that they are not being 

reckless because dry cleaners and sporting goods stores are open, Doc. 84 at 7, is facile—those 

businesses do not remotely compare to the close interpersonal contact required in every 

abortion, such as physical examination, ultrasound, and blood draw (Doc. 84-3, ¶ 17), and the 

invasiveness of surgical abortions in particular.      

II. PLAINTIFFS FAIL TO CONFRONT KEY PUBLIC POLICY ARGUMENTS AND EVIDENCE.   

On a number of points, Plaintiffs simply ignore Defendants’ evidence in the record. 

Plaintiffs now accuse Defendants of discrimination and pretext, for example, Doc. 85 at 8-9, 

but their reply and affidavits fail to interact with Secretary Loughridge, Dr. Haney, or Dr. 

Blankenship, whose combined testimony demonstrates that the elective procedure 

postponement originated from within the Oklahoma medical community, was implemented 

first by Oklahoma hospitals, was only adopted by Governor Stitt after he strongly urged to do 

so by those medical community, and was understood to cover all elective procedures, including 

abortion, without exception. Doc. 54-1, ¶ 14; Doc. 54-3, ¶¶ 4-12; Doc. 82-1, ¶ 10; see also Doc. 

54-2, ¶ 8; Doc. 82-2, ¶ 13. 

Plaintiffs are thus wrong in claiming that abortion providers are being treated differently 

than others, Doc. 84 at 9: on its face, the EO applies to all elective procedures, and the press 

statement cites numerous other specific procedures that are postponed in addition to abortion 

(e.g., dermatological, ophthalmological, an dental procedures, as well as orthopedic surgeries). 

Doc. 1-1, ¶ 18; Doc. 1-2. Abortionists are still allowed to use their medical judgment to 
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determine whether the procedure is necessary—i.e. a medical emergency or require to avoid 

serious health risks—just like other providers.  

Rather than address this head-on, Plaintiffs attempt to sidestep these facts in part by 

incorrectly arguing that medication abortion is not a “procedure” at all, Doc. 84 at n.4, but 

Plaintiffs refer to it as a “procedure” elsewhere in the reply. See Doc. 84 at 8 (Plaintiffs: 

“Weighing the minimal amount of PPE used in medication abortion and the safety of the 

procedure against the purported benefits of the Executive Order, the Court properly 

concluded ….” (emphasis added)); see also Doc. 93, ¶ 78 & n. 15. Nor do Plaintiffs explain 

why, in the face of their own prior statements and nearly universal convention, they are 

denying that a surgical abortion should even be called surgical. See Doc. 54, at 9-10; In re Abbott, 

No. 20-50264, 2020 WL 1685929, at *4 (5th Cir. Apr. 7, 2020) (collecting cases and other 

sources referring to “surgical” abortion) 

Instead of interacting with these witnesses, Plaintiffs cite to new affiants who believe that 

Oklahoma’s “implementation” of a total elective procedure postponement is “profoundly 

misguided.” Doc. 84 at 6. But it simply cannot be the case that Oklahoma public health 

officials and medical experts can be ignored or labeled “irrational” by cherry-picking of former 

health officials from other states with different opinions. Governor Stitt is not required by the 

Constitution, in making emergency decisions, to ignore Oklahoma experts and seek out New 

Yorkers and Marylanders.  

Nor do the affiants do more than merely regurgitate Plaintiffs’ prior arguments. Dr. 

Bassett, for example, admits that the “single most effective thing people can do to slow the 

spread of COVID-19 and ‘flatten the curve’ is to avoid unnecessary contact and travel,” Doc. 
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84-6, ¶ 7—which is absolutely true—but then adds that the “prospect of large numbers of 

patients traveling from Oklahoma to other states during the current pandemic crisis is truly 

frightening from a public health perspective.” Doc. 84-6, ¶ 8. However, as Defendants pointed 

out in their response brief, “allowing elective abortions to continue will cause travel from all 

parts of the State to the Oklahoma City metro and, as Plaintiffs admit, out-of-state persons 

will travel to Oklahoma to seek abortions.” Doc. 54, at 25. Dr. Bassett gives no indication of 

being aware of this counter-point, nor does Plaintiffs’ reply itself address it. 

Plaintiffs claim that women who are delaying abortion are suffering “enormous burdens” 

from continued pregnancy, Doc. 84 at 3, but nowhere prove that these burdens exceed those 

suffered by all others with procedures being delayed, such as those suffering from chronic 

pain, cataracts, and future adverse health consequences from postponement, Doc. 54-3 ¶ 11; 

Doc. 82-1, ¶ 11. Moreover, Plaintiffs baldly speculate that pregnancy increases the risks from 

COVID-19, when the only study of which we are aware on the issues shows the exact 

opposite.3 Delayed abortion simply does not pose significant risks based on Plaintiffs’ own 

claims that, regardless when conduct, abortion is “extremely safe.” Doc. 84 at 3, 10. 

Finally, Plaintiffs never address, defend, or repeat, this Court’s earlier finding that 

medication abortion is “safer” than surgical abortion. Doc. 70 at 10; see also Doc. 54-7, ¶ 18 

(pointing out, among other things, that a key study relied upon by Plaintiffs, see Doc. 1 ¶ 27 & 

n.6, found that the overall complication rate for medication abortion was four times higher 

                                                 
3 See Hollie Silverman and Jen Christensen, Pregnant women with coronavirus don’t experience more severe illness 
than others as they do with SARS and flu, study says, CNN (April 7, 2020), 
https://www.cnn.com/2020/04/07/health/pregnant-women-coronavirus-ajog-
study/index.html?fbclid=IwAR2GopJVIsZM-iGzllSjZ_TyLa6YziqoxNur2EWsyvXq6SQOQuTH-
Ulz8IM 
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than surgical abortion at the same age). Instead, they claim it is “inaccurate” to say that 

medication abortion exposes women to significant risk of serious complications, Doc. 84 at 8, 

simply side-stepping Defendants’ evidence from the FDA and medical studies to the contrary. 

See Doc. 54 at 11-12.   

III. PLAINTIFFS’ DIRE PREDICTIONS OF AN INTERMINABLE DELAY ARE UNSUBSTANTIATED, 
AND ARE DISPROVEN BY THE MOST RECENT DEVELOPMENTS.  

Throughout this case, despite Governor Stitt’s obvious desire not to shutter Oklahoma, see 

Doc. 59 at 4-5, Plaintiffs have painted hopelessly bleak pictures of the potential length of the 

temporary elective procedure postponement with no evidence. In their TRO motion, for 

example, they stated repeatedly that the postponement “will likely remain in effect for months, 

which would push many abortion patients past the legal limit in Oklahoma.” Doc. 16 at 22, 

27. Their reply and affidavits increased this rhetoric; indeed, Dr. Nichols criticized Dr. Valley 

for daring to “hope” that the resource shortages won’t last months. Doc. 84-1, ¶ 56; see also 

Doc. 92, ¶ 20. Even more over-the-top, in response to Defendants’ amici, Plaintiffs claimed 

their temporary ongoing plight was “exactly” equivalent to Chinese residents facing a racist 

quarantine in 1900.  Doc. 85 at 9.   

These accusations are baseless. The State’s temporary postponement applied to all elective 

procedures and, though burdensome to many, was not pretextual or discriminatory, nor was 

it ever going to last as long as Plaintiffs claimed. Rather, as Defendants repeatedly explained, 

this was a short-term measure, based on science and data, to see us through the peak of 

infections and hospitalization. Despite Plaintiffs best efforts to fight it, the postponement has 

started to work. Accordingly, based on the latest data and developments, Governor Stitt 

announced today that he will begin lifting portions of the elective procedures postponement 
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as soon as April 24, six days earlier than originally planned.4 The details of exactly which 

procedures will be allowed to go forward on that date, and which if any will remain postponed, 

are still being worked on and will be the subject of a future amendment to the challenged 

Executive Order. As the Governor warned, “there will still be difficult times ahead” and his 

team “will continue to monitor our hospitalizations and our PPE from around the State day 

and night.”5 The Governor’s decisions will be based on the best available data and the advice 

of the Governor’s health policy team.    

Ultimately, this disproves Plaintiffs’ theory that the elective procedure postponement was 

all pretext to target abortion, and instead shows it was a reasonable measure, based on data 

and expert health advice, to impose no more restrictions than necessary to allow the State to 

weather this crisis in a manner calculated to preserve the public health. The Governor’s good 

faith EO will have lasted only as long as necessary, perhaps little more than a month total, and 

it will have been voluntarily complied with by nearly everyone except Plaintiffs.       

IV. PLAINTIFFS MAKE MISLEADING AND BIASED ATTACKS ON DEFENDANTS’ EXPERT 
WITNESSES. 

Instead of interacting with Defendants’ arguments, or addressing Defendants’ experts, 

Plaintiffs resort to launching ad hominem against three of Defendants’ witnesses—Dr. Harrison, 

Dr. Valley, and Dr. Marier. Citing a district court’s criticism, they attack Dr. Marier for being 

ignorant on abortion and OBGYN issues, see Doc. 84 at 7 n.2, which is irrelevant because his 

written testimony here never even mentions abortion. See Doc. 54-6. Dr. Marier is a public 

                                                 
4 See Governor’s Press Conference, April 15, 2020, available at 
https://www.facebook.com/GovStitt/posts/2966027813483195. 
5 Id.  
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health and infectious disease expert with impeccable credentials who opined on COVID-19 

infection and the need for PPE, an issue undoubtedly relevant to this case but not requiring 

expertise in obstetrics. Id. In any event, Plaintiffs  claim that he has been “discredited” by citing 

a district court decision but hiding from this Court the fact that the cited decision reversed by 

the Fifth Circuit for numerous clear errors. See June Med. Servs. v. Kliebert, 250 F. Supp. 3d 27 

(M.D. La. 2017), reversed sub nom. June Med. Servs. v. Gee, 905 F.3d 787 (5th Cir. 2018), cert. granted, 

June Med. Servs. v. Gee, 140 S. Ct. 35. Plaintiffs also neglect to mention that in the Texas litigation 

over elective procedure postponement, the Fifth Circuit cited Marier favorably. In re Abbott, 

2020 WL 1685929, at *13 (“And the state’s infectious disease expert said that the risk of 

spreading the virus is real, ‘especially in the health care setting due to the proximity.’ Marier 

Declaration ¶ 6, App. 240.”).   

Plaintiffs also attack Dr. Valley, a longtime Minnesota OBGYN who has taught at the 

University of Oklahoma, because he “espouses strong anti-abortion views.” Doc. 84 at 7 n.2. 

Plaintiffs take a similar tack on Dr. Harrison, a former OBGYN who has written about and 

analyzed medication abortion for decades, Doc. 54-7, ¶ 1, pointing out that she has never 

herself provided a medication abortion. Id. But this Court should reject Plaintiffs’ invitation 

to engage in rank prejudice by summarily excluding all pro-life individuals from testifying in a 

case involving abortion. Such viewpoint discrimination has no place in federal court. Cf. June 

Med. Servs., 905 F.3d at 811 n.60 (“The district court also erroneously factored into its 

substantial-burden analysis that Louisiana is a strongly anti-abortion state.”) As Dr. Valley 

observes, “this case is not about anyone’s views on abortion, or at least, it shouldn’t be. It’s 
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only about whether abortion is an elective procedure that should be postponed along with all 

other elective procedures.” Exhibit 2, ¶ 7.6  

Finally, Plaintiffs claimed Dr. Harrison has been “discredited.” Doc. 84 at 7-8.  Yet one of 

the two district court cases they cite was vacated, with the case resolved in the favor of the 

party utilizing Dr. Harrison’s testimony—a fact that Plaintiffs again deliberately obscured. 

Planned Parenthood Arkansas & E. Oklahoma v. Jegley, No. 4:15-CV-00784-KGB, 2018 WL 

3816925, at *1 (E.D. Ark. July 2, 2018), vacated, No. 4:15-CV-00784-KGB, 2018 WL 9944527 

(E.D. Ark. Nov. 9, 2018), and appeal dismissed sub nom. Planned Parenthood of Arkansas & E. 

Oklahoma v. Jegley, No. 18-2463, 2018 WL 9944528 (8th Cir. Nov. 9, 2018). Plaintiffs omit this 

critical information, as well as the fact that she has been favorably cited by the Fifth Circuit. 

See Planned Parenthood of Greater Texas Surgical Health Servs. v. Abbott, 748 F.3d 583, 602 (5th Cir. 

2014) (“As to the FDA-approved forty-nine day LMP limit, the State’s expert, Dr. Donna 

Harrison, pointed out that the FDA’s approval of mifepristone as an abortifacient hinged on 

the imposition of post-approval restrictions”). And in the very case in which her current 

testimony first appeared, an Oklahoma state court case concerning telemedicine abortion, the 

State prevailed at the injunction stage, despite the plaintiffs making the same attacks on her 

there as they do here. See Doc. 54 at 11 n.32; Doc. 84-1 at 53-68.  She has hardly been 

“discredited.” 

                                                 
6 Two of Plaintiffs’ reply affidavits also criticize Dr. Valley for, among other things, his view 
that prenatal care can be postponed, but as he notes in his supplemental affidavit, their 
positions seem to mirror his, at least broadly speaking. Id. ¶ 4. That is to say, they agree that 
postponing and using telemedicine for certain visits is possible and advisable. Id. 
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V. PLAINTIFFS MAKE A NUMBER OF ADMISSIONS COUNSELING AGAINST AN INJUNCTION      

Planned Parenthood CEO Brandon Hill admits in his reply affidavit that, as a result of 

this Court’s TRO allowing medication abortions, Plaintiff Planned Parenthood has 

significantly increased the rate of abortions performed at its clinic in Oklahoma. It has 

scheduled 145 abortions for the latter half of April, Doc. 84-3, ¶ 10, but it was only averaging 

approximately 107 abortions in an entire month before this litigation, Doc. 16-7 ¶ 9.  If you 

multiply 145 abortions by three clinics, that means that 435 medication abortions will be 

performed by Plaintiffs for the rest of April.  If they are using appropriately extensive PPE, see 

supra, that is in no way a de minimis amount of PPE, even if they’re just using gloves and masks 

for every medication abortion. And that says nothing about the increased risk of viral spread 

through those interactions, as well as complications requiring further treatment.  

In addition, President Hill admits that the medication abortion TRO has resulted in more 

women showing up to the clinic in person who do not get an abortion: “[S]ome patients will 

come into the health center seeking a medication abortion, but after having an ultrasound and 

bloodwork, will learn they are not eligible for a medication abortion.” Doc. 84-2, ¶ 14. In other 

words, the TRO only worsens the situation because some women are showing up at clinics, 

risking increased spread of the virus and requiring use of PPE during examination, without 

ultimately obtaining the abortion. Plaintiffs echo this point in their reply. Doc. 84, at 5.  Far 

better for these women, and for the public health, had Plaintiffs fully complied with the EO 

and waited until its expiration to begin performing the abortion. This counsels for removing 

the temporary restraining order, not expanding it into an injunction. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER LLC, et al.,  

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al.,  

Defendants,  

 

SUPPLEMENTAL DECLARATION OF DENNIS BLANKENSHIP, D.O. 

I, Dennis Blankenship, D.O., declare the following:  

1. It is my understanding that the Plaintiffs in this case are arguing that postponing an elective 

procedure like abortion cannot be justified by the State’s goal to save personal protective 

equipment (PPE) because Oklahoma officials such as Gino Demarco stated a week or so 

ago that Oklahoma has plenty of personal protective equipment and more on its way. 

2. I disagree with the Plaintiffs’ assessment.  Hospitals around the state are reporting an 

average of around 12 days supply of PPE, according to the Health Department. In normal 

times, hospitals like ours would probably have a month’s or even a year’s supply on hand, 

and we would have a much lower burn rate. So we have a current shortage.  

3. Moreover, the only reason we have any supply on hand now is because of PPE reuse.  In our 

hospital we have instituted a mask reuse policy.  N95 masks are cleaned after each day and 

reused for up to 3 days.  These masks were designed to be a single use mask. I should have 

used 20 masks over the past 5 or 6 shifts, but I have only used one.  If we were to use a new 

mask for each patient as designed, the supply would likely only last a day or two.  These 

measures are necessary to keep our supply intact for the current shortage and potential 
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worsening of the crisis. Of course, we are placing ourselves in some jeopardy by reusing 

PPE, but we are doing so in order to avoid completely running out two days or two weeks 

from now.  

4. Any comments from state officials must be understood in this context. They are doing all 

they can to collect as much PPE as they can, and they are understandably hopeful that they 

have enough supply on hand for the short term as they constantly work towards more.  But 

they’re operating off the burn rate we are showing them, which is a burn rate calculated in 

part on emergency reuse policies that are not ideal. That can lead to the impression, as seems 

to be the case here, that the PPE shortage is not a problem, when it is. 

5. Even more worrisome is whether planned purchases actually come through, for government 

officials or the hospitals.  Our Institution has had difficulty in obtaining masks and other 

PPE for our providers. Purchases that are lined up and planned on may and have fallen 

through, for any number of reasons.   

6. Thankfully, the PPE shortage has been alleviated to some extent by the ongoing elective 

procedure postponement.  State officials are undoubtedly taking this into account when the 

speak as well. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 15th day of April, 2020 in Tulsa, Oklahoma. 

 

 _____________________________  

 Dennis Blankenship, D.O. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

SOUTH WIND WOMEN’S CENTER LLC, et al., 
 

Plaintiffs,  

v. No. 20-cv-277-G 

J. KEVIN STITT, et al., 
 

Defendants,  

 

SUPPLEMENTAL DECLARATION OF MICHAEL T. VALLEY, M.D. 

I, Michael T. Valley, M.D., declare the following:  

1. I have reviewed the submitted declarations of Dr. Mark Nichols and Dr. Dana Stone, and 

offer the following brief opinions, in addition to my declaration from earlier.  

2. Dr. Nichols disagrees with my assertion that abortion is “elective.” (Para. 18.) The ACOG 

material he cites, however, does not actually say abortion is not elective.  And in a very short 

amount of time, I found two fairly recent ACOG opinions that refer to abortion as 

“elective.” One is a July 2013 Committee Opinion, Number 567, on Professional Liability 

and Gynecology-Only Practice that was reaffirmed in 2015. The other is an August 2012 

Committee Opinion, Number 535, on Reproductive Health Care for Incarcerated Women 

and Adolescent Females. I also came across this accurate definition from the online 

Encyclopedia Britannica: “An elective abortion is the interruption of a pregnancy before the 

20th week of gestation at the woman’s request for reasons other than maternal health or 

fetal disease. Most abortions in the United States are performed for this reason.”1 And my 

search was by no means exhaustive. Abortion has long been considered elective in the 

                                           
1 https://www.britannica.com/science/elective-abortion. 
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medical profession and elsewhere, and I am perplexed by those arguing otherwise.  How can 

a “choice” be a necessary procedure? 

3. I also do not see how a choice can be an “essential” procedure, especially given that at least 

85 percent of OBGYNs don’t perform it, as I mentioned in my initial affidavit.  This is 

where I differ from ACOG, who does not represent all of its members well on this issue.   

 

4. Also, despite their claims to strongly disagree with me, it doesn’t seem that my position on 

prenatal care postponement in an emergency is different from Dr. Nichols or Dr. Stone, at 

least broadly speaking. Dr. Stone states that “due to COVID-19, I now combine some in-

person visits and/or move some visits to telemedicine.” (Para. 23) Dr. Nichols states that 

“some prenatal visits may be safely postponed or conducted via telemedicine in light of the 

COVID-19 public health emergency.” (Para. 36) In my original affidavit, I wrote that “some 

prenatal visits during pregnancy can be temporarily postponed for a crisis or done through 

telehealth.” (Para. 8) Dr. Nichols also notes that ACOG has issued “guidance to assist 

providers in postponing or reducing the number of in-person visits where possible and to 

shift certain care to telehealth,” and that this guidance says that pregnant patients visit a 

clinic at least twice in the first 22 weeks. (Paras.45-46) We all agree that decreased visits 

mean less use of PPE. And, in most cases, these few visits will not use any additional PPE. 

For example, a mask used for an examination of one additional pregnant woman will also be 

used for other patients on the same day.  Providers are using one mask for one day of seeing 

healthy pregnant patients. 
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5. I would also note that Dr. Nichols quotes, but does not explicitly disagree with, my point 

that the “majority of PPE isn’t needed during pregnancy until the end of pregnancy, for 

childbirth.” (Para. 56) 

6. Finally, I understand that the Plaintiffs in this case attack me for espousing “strong anti-

abortion views;” however, this case is not about anyone’s views on abortion, or at least, it 

shouldn’t be. It’s only about whether abortion is an elective procedure that should be 

postponed along with all other elective procedures. 

7. With more time, there is plenty more that I could address. As it stands, having read the 

opposing declarations, I still don’t believe you can realistically say that a healthy woman 

remaining pregnant for weeks uses as much PPE as someone who undergoes an abortion 

procedure—at least not in the immediate sense.  And that is what it all boils down to, for 

something like these elective procedure postponements.  It’s the here and now. 

I state under penalty of perjury that the foregoing is true and correct to the best of my knowledge. 

Executed this 15th day of April, 2020 in St. Louis Park, Minnesota.  

 

 _____________________________  

 Michael Valley, M.D. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 
  

DEFENDANTS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Pursuant to this Court’s Order, Doc. 83, Defendants submit the following responses 

to Plaintiffs’ proposed findings of fact and conclusions of law regarding Plaintiffs’ Motion for 

a Preliminary Injunction, Doc. 16. See Doc. 92. Defendants’ responses are listed according to 

the number of the corresponding proposed fact or conclusion in Plaintiffs’ proposal. 

FINDINGS OF FACT 

1. Undisputed. 

2. Disputed in part. Defendants agree with the first two sentences. Defendants 

dispute the remaining sentences. First, there are no citations. Second, they are broad 

generalizations, not specific facts. Third, characterization of compliance with Executive Orders 

as purely a matter of individual practices and individual medical judgment is incorrect, at least 

in Oklahoma. In Oklahoma, some providers made such purely discretionary judgment calls 

before the Executive Order. Doc. 54-3, ¶ 4; cf. Doc. 82-2, ¶ 8. The Executive Order itself, 

though, requires postponement of all “elective surgeries” and “minor medical procedures,” 
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objective phrases that necessarily cabin discretion of all physicians. Doc. 1-1, ¶ 18; Doc. 54-2, 

¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 12; Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; 

Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. 

3. This paragraph is not a proposed finding, and no response is necessary. 

4. Undisputed. 

5. Undisputed. 

6. Disputed in part. The first sentence is true. The second is disputed to the extent 

Plaintiffs contend that a physician’s decision is entirely discretionary and not cabined by 

objective understandings of phrases like “elective” and “procedure.” See supra Response to 

FOF ¶ 2. Plaintiffs’ interpretation would turn the Executive Order into a pointless nullity. 

Abortion is widely considered an “elective” or “non-therapeutic” procedure; indeed, it is 

widely known and championed as a “choice.” Doc. 54-2, ¶¶ 7-8; Doc. 54-7, ¶ 12; Doc. 54-7, 

¶¶ 38, 44, 48; Doc. 54-8, ¶¶ 6, 8-9; Doc. 82-1, ¶ 10; Doc. 96-1, ¶ 2; see also Doc. 16 at 18, 19, 

20, 22 (repeatedly discussing “right to choose” or “a woman’s choice.”).1 And even Plaintiffs 

refer to medication abortion as a “procedure,” Doc. 84 at 8, a fact that is confirmed by record 

                                              
1 See also, e.g., Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2312 (2016) (“[T]he record 
evidence indicates that the admitting-privileges requirement places a ‘substantial obstacle in 
the path of a woman’s choice.’” (emphasis added)); Gonzales v. Carhart, 550 U.S. 124, 159 (“[I]t 
seems unexceptionable to conclude some women come to regret their choice to abort the 
infant life they once created and sustained.” (emphasis added)); Planned Parenthood v. Ashcroft, 
462 U.S. 476, 495 (1983) (“The American College of Obstetricians and Gynecologists 
(ACOG) does not recommend an examination by a pathologist in every case: 'In the situation 
of elective termination of pregnancy ...’”); Beal v. Doe, 432 U.S. 438 (1977) (utilizing “non-
therapeutic”); id. (Brennan, J., dissenting) (deploying “elective” repeatedly); Doe v. Bolton, 410 
U.S. 179, 194 n.13 (1973) (citing ACOG amicus brief, and a letter contained therein, which 
used phrase “elective abortions” (emphasis added)).  
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and extra-record evidence. Doc. 54-4, ¶¶ 3-5, 12; Doc. 54-7, ¶¶ 32, 37-39, 43-44.2 Indeed, the 

U.S. Food & Drug Administration (FDA) label repeatedly refers to medication abortion as a 

“procedure.”3 Most providers understood these terms to have objective meaning that covers 

abortion. Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 11; Doc. 54-6, ¶ 15; Doc. 54-8, ¶ 9; 

Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; Doc. 96-2, ¶ 2. Despite these objective understandings, 

and the EO’s obvious applicability to abortion, Plaintiffs did not comply when the EO was 

first issued. See Doc. 84-3, ¶ 5. 

7. Undisputed. Compare Doc. 93, ¶ 20. 

8. Disputed. The terms “elective surgery” and “minor medical procedure” include 

elective abortions, whether medication abortion or surgical abortion. See supra Response to 

FOF ¶ 6. 

9. Disputed in part. While healthcare providers are exempted from closure, nothing 

in the cited memorandum excepted healthcare providers—or dry cleaners, sporting goods 

stores, pet grooming, liquor stores, and marijuana dispensaries, for that matter—from the 

                                              
2 See also, e.g., Brief for Amici Curie American College of Obstetricians and Gynecologists, 
American Medical Association, American Academy of Family Physicians, American 
Osteopathic Association, and American Academy of Pediatrics in Support of Petitioners, 
Whole Woman’s Health v. Cole, 2016 WL 74948, at *8 n.11 & *11 (Jan. 4, 2016) (U.S.) (“No 
designated procedure space is required for medication abortions because the procedure 
involves administering prescription pills that induce pregnancy termination, which then 
typically occurs at home. … The rate of major complications across all abortion procedures, 
including medication and second-trimester abortions, is similarly low.” (emphasis 
added)). 
3 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. Food and Drug Admin., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf 
(“Administration of MIFEPREX and misoprostol for the termination of pregnancy (the 
‘treatment procedure’) is contraindicated in patients with any of the following conditions 
…” (emphasis added)) 
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separate requirement to postpone all elective surgeries and minor medical procedures. These 

are separate provisions. Moreover, many pregnancy centers in the state made the decision to 

close their doors voluntarily despite being allowed to stay open as healthcare providers. Doc. 

82-2, ¶¶ 6-13. 

10. Disputed in part. The quoted language is accurate, but Plaintiffs’ commentary 

(e.g., “purported to”) is both inaccurate and unnecessary. It is also incomplete, in a potentially 

misleading way. Most significantly, the press release simultaneously clarified that the EO 

“includes dermatological, ophthalmological, and dental procedures, as well as most scheduled 

healthcare procedures such as orthopedic surgeries.” Doc. 1-2. It also explained that “the rapid 

spread of COVID-19 has increased demands for hospital beds and has created a shortage of 

personal protective equipment (PPE) needed to protect health care professionals and stop 

transmission of the virus.” Id. 

11. Disputed. No citation here demonstrates that medication abortion, a process 

that involves taking two medications over multiple days in multiple locations in order to 

terminate an unborn human being and remove it from a woman’s body, and which is one of 

“only a few medications” that requires a FDA Risk Evaluation and Mitigation Strategy (REMS) 

because of “serious safety concerns,” Doc. 54-7, ¶¶ 7, 11; see also Doc. 93, ¶ 97-98, is not 

correctly considered a “minor medical procedure.” Plenty of evidence demonstrates the 

opposite—including statements from the FDA medication abortion label itself. See supra 

Response to FOF ¶ 6. 

12. Disputed in part. The quoted language is accurate, but the “serious health risks” 

is also a term from Oklahoma statutes. See 63 O.S. § 1-737.9(A). The exceptions also apply to 
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all elective procedures equally, with no special additional exemptions for anyone beyond 

statute. And the EO does not exempt any physicians, abortionists or otherwise, from oversight 

based on objective, fixed, and demonstrable understandings of terms contained therein; nor 

does it exempt physicians from oversight of whether a physician indeed acted in good faith. 

See supra Response to FOF ¶ 6. 

13. Disputed. Physicians and medical personnel of various specialties, in Oklahoma 

and elsewhere, including some of those who petitioned the Governor for the EO in the first 

place, believe the Governor’s EO should and does apply to all elective procedures, including 

elective abortion. Doc. 54-1, ¶ 14; Doc. 54-2, ¶¶ 7-8; 54-3, ¶¶ 4-6, 12; Doc. 54-4, ¶ 12; Doc. 

54-6, ¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. 

14. Undisputed. 

15. Disputed in part. The quotations from the Attorney General’s press release omit 

some relevant language. For example, the press release states: “While a violation of an 

executive order can be a misdemeanor, law enforcement officers are counseled to inform and 

persuade to effect compliance when confronted with violations, emphasizing the gravity of 

the ongoing public health emergency we are experiencing.” Attorney General Hunter Clarifies 

Governor’s Executive Order Regarding Law Enforcement Action for Non-Compliance, 

Press Release, Mar. 26, 2020.4 

16. Disputed in part. While the Hill Declaration states that Planned Parenthood 

halted abortions planned the day the release issued, see also Doc. 84-3, ¶ 5, both the Burns 

                                              
4 http://www.oag.ok.gov/attorney-general-hunter-clarifies-governors-executive-order-
regarding-law-enforcement-action-for-non-compliance 
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Declaration and the original Burkhart Declaration omit any reference to whether they stopped 

immediately. Compare Doc. 16-7 ¶ 16, with Doc. 16-5 ¶ 7, and Doc. 16-6 ¶ 14. Burkhart’s 

supplemental declaration indicates abortions were stopped on March 27, Doc. 84-2, ¶ 7, but 

no such submission from Dr. Burns exists. 

17. Disputed in part. The quotation is accurate, but Plaintiffs’ commentary that this 

was “extending” the order is incorrect. The original EO covered abortion, as demonstrated 

above, and Plaintiffs nevertheless did not comply. See supra Response to FOF ¶ 6. The lone 

abortion clinic in Tulsa did apparently comply. Doc. 93, ¶¶ 23-24. 

18. Disputed in part on relevance and incompleteness. The tweet is accurately 

quoted, but success in improving the State’s healthcare capacity after the Executive Order 

issued is not relevant to the need for the Executive Order when it was issued. Doc. 96-1, ¶¶ 2-

6. Moreover, statements like this must be understood based on conditions on the ground, 

where an 11-day supply is still considered a shortage, and orders may fall through. Doc. 96-1, 

¶¶ 2-6. 

19. Disputed in part on incompleteness. Based on the latest data and developments, 

Governor Stitt announced on Wednesday, April 15, that he will begin lifting portions of the 

elective procedure postponement as soon as April 24, six days earlier than originally planned.5 

See also Doc. 96 at 6-7. 

                                              
5 See Ofc. of Gov. J. Kevin Stitt, Second Amended Executive Order 2020-13, ¶ 22, April 16, 
2020, https://www.sos.ok.gov/documents/executive/1931.pdf; Ofc. of Gov. J. Kevin Stitt, 
Executive Memorandum 2020-02, April 16, 2020, https://www.sos.ok.gov/documents/ 
executive/1932.pdf. 
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20. Disputed in part. Plaintiffs and their affiants appear to be confusing the length 

of the “flatten the curve” strategy as it relates to elective procedure postponement with the 

length of the total pandemic. The length of time for the total pandemic and broad public 

vaccination is far longer than the length of time needed for the peak to pass and elective 

procedures to resume. See, e.g., Doc. 54-4, ¶ 11.6 The primary concern for these restrictions is 

the month of April, Doc. 82-1 ¶¶ 4-6, and the peak is currently projected to take place in late 

April 2020.7 As just noted, Gov. Stitt has indicated that he will begin lifting portions of the 

elective procedures postponement as soon as April 24, six days earlier than originally planned. 

See supra Response to FOF ¶ 19. Moreover, counsel for Defendants did not say the EO was 

“likely” to be extended again—only that this was within the realm of possibility. But as just 

noted, recent developments only make that possibility less likely. 

21. Disputed in part. The underlying news article does not directly quote any 

Oklahoma official as saying the phrase “plenty of personal protective equipment”—that 

appears to be a paraphrase. Doc. 84-7, Ex. 2. And success in flattening the curve after the 

Executive Order issued is not relevant to the need for the Executive Order when it was issued. 

Doc. 96-1, ¶¶ 2-6. Moreover, statements like this must be understood based on conditions on 

the ground, where an 11-day supply is still considered a shortage, and orders may fall through. 

Doc. 96-1, ¶¶ 2-6. Finally, as noted above, Gov. Stitt has indicated that he will begin lifting 

                                              
6 See also COVID-19 Projections: Oklahoma, Institute for Health Metrics and Evaluation 
(IHME), https://covid19.healthdata.org/united-states-of-america/oklahoma (accessed Apr. 
14, 2020). 
7 Nolan Clay, Coronavirus in Oklahoma: Pandemic peak projected for April 21, The Oklahoman (April 
11, 2020), https://oklahoman.com/article/5659924/coronavirus-in-oklahoma-pandemic-
peak-projected-for-april-21 (current Health Department projection: April 21); see also IMHE, 
supra n.5 (projected peak: April 30, 2020). 

Case 5:20-cv-00277-G   Document 100   Filed 04/16/20   Page 7 of 53
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 950 



8 
 

portions of the elective procedures postponement as soon as April 24, six days earlier than 

originally planned. See supra Response to FOF ¶ 19. 

22. Disputed in part. The commentary that the order was “expanded” is false. See 

supra Response to FOF ¶ 6. 

23. A restatement of what Plaintiffs allege and plead is not a proposed factual 

finding, and no response is necessary. 

24. See supra Response to FOF ¶ 23. 

25. See supra Response to FOF ¶ 23. 

26. See supra Response to FOF ¶ 23. 

27. See supra Response to FOF ¶ 23. 

28. The procedural history is recorded on the docket and requires no finding of 

fact. To the extent this paragraph also restates what Plaintiffs alleged, see supra Response to 

FOF ¶ 23. 

29. See supra Response to FOF ¶ 28. 

30. The procedural history and prior Orders are recorded on the docket and require 

no finding of fact. 

31. See supra Response to FOF ¶ 30. 

32. The procedural history is recorded on the docket and requires no finding of 

fact. 

33. See supra Response to FOF ¶ 32. 

34. See supra Response to FOF ¶ 32. 
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35. Disputed in part. The far more commonly and widely used term for 

“procedural” abortion is “surgical” abortion. Doc. 54-4, ¶ 6; Doc. 16-4 at 6 n.4 (citing study 

on “surgical abortion”); Doc. 16-5, ¶ 4 (Plaintiff Dr. Burns’ clinic is the “Abortion Surgery 

Center.”); In re Abbott, No. 20-50264, 2020 WL 1685929, at *4 (5th Cir. Apr. 7, 2020) 

(collecting cases and other sources referring to “surgical” abortion). Plaintiffs state on their 

own websites that they offer medication and surgical abortions.8 Moreover, Plaintiffs do not 

properly sue on behalf of their patients. See infra COL ¶ 1. 

36. Disputed in part. Plaintiff Trust Women only began to offer medication 

abortion up to 11 weeks LMP—which conflicts with the FDA’s recommended protocol, see 

Doc. 93, ¶ 106—after this Court’s decision to issue a temporary restraining order. Doc. 84-7, 

¶ 7. When the case began, Plaintiff Trust Women only provided medication abortions up to 

10 weeks LMP. Doc. 16-6, ¶ 2. Plaintiffs’ submissions do not acknowledge the conflict with 

the FDA. 

37. Undisputed. Notably, Dr. Burns does not appear to have completed a medical 

residency. Doc. 16-4, ¶¶ 2-3. 

                                              
8 See, e.g., Abortion Information By State, Planned Parenthood Great Plains Comprehensive 
Health, https://www. plannedparenthood.org/planned-parenthood-comprehensive-health-
great-plains/abortion-information (accessed April 1, 2020) (“Surgical abortion is offered at 
Planned Parenthood Great Plains Comprehensive Health Center in Overland Park, Kansas 
and Oklahoma City, Oklahoma.”); Fees, Abortion Surgery Center, 
http://www.abortionsurgerycenter. com/fees (accessed April 1, 2020) (listing a charge of $590 
for “Surgical Abortion”); Patient Care Services: Abortion, Trust Women Oklahoma City, 
https://trustwomen.org/clinics/oklahoma-city/patient-care-services/abortion (accessed 
April 1, 2020) (“Surgical abortion are performed in the clinic”). 
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38. Undisputed. But Plaintiffs do not mention that Planned Parenthood’s 

medication abortion practice conflicts with the FDA’s recommended protocol. See supra 

Response to FOF ¶ 36. 

39. Undisputed. Notably, the Governor also draws emergency authority from 63 

O.S. § 683.9, among other provisions. 

40. Undisputed. But the Attorney General has also counseled law enforcement 

officers “to inform and persuade to effect compliance when confronted with violations, 

emphasizing the gravity of the ongoing public health emergency we are experiencing.” See supra 

Response to FOF ¶ 16. 

41. Undisputed. 

42. Undisputed. 

43. Undisputed. 

44. Undisputed. 

45. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Schivone is a qualified expert 

who opines reliably. This is especially so given that Defendants dispute her opinions in various 

places. Compare, e.g., Doc. 16-4 ¶ 20 (Dr. Schivone claiming without citation that medication 

abortion is safer than taking aspirin or Tylenol), with Doc. 54-7, ¶¶ 7, 11; Doc. 93, ¶ 97-98 

(explaining how medication abortion is one of “only a few medications” that requires an FDA 

Risk Evaluation and Mitigation Strategy (REMS) designation because of “serious safety 

concerns”). Moreover, Dr. Schivone only completed her residency within the past five years, 
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Doc. 16-4 at 17, her CV does not mention that she has ever testified before or been subject 

to cross-examination, and there is no indication that she is qualified to opine as an expert on 

COVID-19 or public health balancing more broadly. See Doc. 59 at 13.9 She also never even 

acknowledges the FDA REMS designation for medication abortion, even to disagree with it, 

and like all of Plaintiffs’ witnesses, she does not address the problem of asymptomatic 

COVID-19 patients, which Defendants’ witnesses later discussed in depth. Doc. 54-1, ¶ 9; 

Doc. 54-2, ¶ 3; Doc. 54-3, ¶¶ 4, 10; Doc. 54-6, ¶¶ 6-8, 11-15, Doc. 54-8, ¶ 5; Doc. 82-1, ¶ 6; 

Doc. 82-2, ¶ 6; see also Doc. 93, ¶¶ 34-38. 

46. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Nichols is a qualified expert who 

opines reliably. See supra Response to FOF ¶ 45. This is especially so given that Defendants 

dispute his opinions in various places. Compare, e.g., Doc. 84-1 ¶¶ 16, 18 (“I disagree with 

Oklahoma’s claim that nearly all abortion services are elective ….”), with Doc. 96-2 ¶ 2 (Dr. 

Valley: “Abortion has long been considered elective in the medical profession and elsewhere, 

and I am perplexed by those arguing otherwise.”) & Doc. 92, ¶ 79 (citing numerous sources 

in agreement). Nor are Dr. Nichols’ views in line with the FDA. See Doc. 84-1, ¶¶ 69-70 

(arguing that the FDA’s medication abortion REMS requirements should be removed). Nor 

does Dr. Nichols acknowledge the asymptomatic problem. See supra Response to FOF ¶ 45. 

                                              
9 See Ralston v. Smith & Newphew Richards, Inc., 275 F.3d 965, 970 (10th Cir. 2001) (“[M]erely 
possessing a medical degree is not sufficient to permit a physician to testify concerning any 
medical-related issue.”); Thomas J. Kline, Inc. v. Lorillard, Inc., 878 F.2d 791, 799-800 (4th Cir. 
1989) (district court erred by admitting testimony of “expert” who had an advanced degree 
but no relevant experience or publications). 
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47. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Stone is a qualified expert who 

opines reliably. See supra Response to FOF ¶ 45. This is especially so given that Defendants 

dispute her opinions and understanding of this case in various places. Compare, e.g., Doc. 84-4 

¶ 2 (“I also understand that Oklahoma has extended that mandate to all abortion services” 

(emphasis added); with supra Response to FOF ¶ 6 (explaining how original EO covered 

abortion, but was not being complied with on that point). In addition, Defendants have 

concerns about Dr. Stone’s personal knowledge of abortion practice, Doc. 84-4, ¶¶ 28-29 

(basing her knowledge of abortion PPE on Plaintiffs’ other affidavits), and her affidavit does 

not mention whether she has ever testified before or been subject to cross-examination. Nor 

does Dr. Stone acknowledge the asymptomatic problem. See supra Response to FOF ¶ 45. 

48. Disputed in part. To the extent Plaintiffs characterize a curriculum vitae (“CV”), 

the CV can be read and quoted directly. Moreover, Defendants dispute the label “expert,” or 

at least, they should not be understood as conceding that Dr. Bassett is a qualified expert who 

opines reliably at this point. See supra Response to FOF ¶ 45. This is especially so given that 

Defendants dispute her opinions in various places. Compare Doc. 84-6 ¶ 6 (calling Oklahoma’s 

EO implementation “profoundly misguided”), with Doc. 82-1 ¶ 10 (Dr. Blankenship: “The 

plan to suspend elective surgery should be universal and include all elective procedures 

including elective abortion. Exceptions to this rule could prove dangerous to our health care 

system.”). In addition, Defendants have concerns about Dr. Bassett’s personal knowledge of 

abortion practice and PPE usage, given that she relies heavily on another of Plaintiffs’ 
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affidavits for these points, Doc. 84-6, ¶¶ 5-6, as well as the fact that her affidavit ignores 

obvious counterpoints on travel dangers that Defendants had already put forth when the 

affidavit was submitted. See Doc. 96 at 4-5. 

49.  Disputed in part. To the extent Plaintiffs characterize a curriculum vitae 

(“CV”), the CV can be read and quoted directly. Moreover, Defendants dispute the label 

“expert,” or at least, they should not be understood as conceding that Dr. Sharfstein is a 

qualified expert who opines reliably at this point. See supra Response to FOF ¶ 45. This is 

especially so given that Defendants dispute his opinions in various places. Compare Doc. 84-5 

¶ 10 (opining that Oklahoma’s EO approach “may worsen the public health crisis”); with Doc. 

54-3, ¶ 12 (Dr. Haney: “Governor Stitt’s order should apply to everyone and every elective 

procedure.”). In addition, like with Dr. Bassett, Defendants have concerns about how much 

personal knowledge Dr. Sharfstein has about Oklahoma’s EO and the public health arguments 

its witnesses have made. See Doc. 84-5 (failing to cite or reference any arguments or statements 

made by Defendants). 

50. Disputed in part. To begin, though the State’s profound interest in preserving 

unborn life10 is not raised in this case, it cannot be disputed that every successful abortion 

results in the death of an unborn human being. Doc. 54-7, ¶ 8.11 For those humans, it is not 

safe at all, but rather the complete opposite. In any event, it cannot be disputed that abortion 

                                              
10 Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (State “may express profound respect for the 
life of the unborn”) (citing Planned Parenthood v. Casey, 505 U.S. 833, 877-878 (1992)).  
11 See also Gonzales, 550 U.S. 124 at 159-160 (“It is self-evident that a mother who comes to 
regret her choice to abort must struggle with grief more anguished and sorrow more profound 
when she learns, only after the event, what she once did not know: that she allowed a doctor 
to pierce the skull and vacuum the fast-developing brain of her unborn child, a child assuming 
the human form.”). 
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does come with a risk of complications, some of them severe. Surgical abortion risks include 

hemorrhage, infection, cervical laceration, uterine perforation and death. Doc. 54-4, ¶ 4; Doc. 

54-5. Medication abortion risks and reactions frequently include fever and vomiting, and can 

also include hemorrhage, infections, and pelvic inflammatory disease. Doc. 54-7, ¶ 10. And 

the level of complications is higher for medication abortion than for surgical abortion. Doc. 

54-7 ¶¶ 15-18; Doc. 93, ¶ 93. Indeed, a key study Plaintiffs rely on shows that the complication 

rate for medication abortion is between two and four times higher than surgical abortion in 

the same trimester. Compare id. at ¶¶ 18, 27 (discussing Upadhyay study) with Doc. 16-4, ¶ 20 

(discussing same study). As already discussed, the FDA’s black-box warning states that, 

although complications may be rare, “[s]erious and sometimes fatal infections and bleeding” 

can occur after a medication abortion. Doc. 54-7, ¶ 11. And because of “the risk of serious 

complications,” the FDA has instituted the aforementioned REMS program, which it only 

uses for medications with “serious safety concerns.” Doc. 54-4, ¶ 5; Doc. 54-7, ¶ 11; see supra 

Response to FOF ¶ 11. As such, Defendants dispute that abortion is “extremely safe.” 

Regardless, this factual dispute, as well as whether one in four U.S. women will obtain an 

abortion by age forty-five, is irrelevant for purposes of this case. What is relevant is that 

abortion is an elective procedure does come with at least some complications requiring 

hospital usage, and that it uses at least some PPE. See supra Response to FOF ¶ 6; Doc. 93, 

¶¶ 54, 55, 62, 68-75, 79. Defendants also note that this proposed finding is inconsistent with 

Plaintiffs’ proposed findings regarding delayed abortion. In short, if a woman’s abortion is 

postponed from a first-trimester abortion to a second-trimester abortion, then Plaintiffs 

believe she is going from an extremely safe procedure to another extremely safe procedure, 
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which cannot be an immense burden or impose significant risk. Doc. 84-1, ¶ 25; Doc. 84-3, 

¶ 12. 

51. Disputed in part. While the material appears to be accurately quoted, 

Defendants dispute that the views of national advocacy organizations cited therein are binding 

or persuasive evidence of what Oklahoma should or should not do during an emergency 

pandemic. When it comes to abortion, ACOG is an openly pro-abortion advocacy group that 

has never supported a single state regulation of abortion in court, no matter how 

commonsensical. See Doc. 54-7, ¶ 18 (citing Brief of Amicus Curiae, American Association of 

Pro-Life Obstetricians and Gynecologists (AAPLOG), June Medical Services L.L.C. v. Gee, 2019 

WL 7397763 (U.S. Dec. 27, 2019)). Nor is it entitled to deference in court. In 2007, the U.S. 

Supreme Court permitted Congress to ban the “shocking” and “brutal” partial-birth abortion 

practice, over the objection of ACOG. See Gonzales, 550 U.S. at 160; id. at 171 (Ginsburg, J. 

dissenting) (citing ACOG’s position). Their views should no more control a state’s medical 

practices than the American Bar Association’s views should control a state’s legal practices. 

Moreover, Defendants have presented testimony in this case that at least one OBGYN and 

ACOG member in Oklahoma (Dr. Sanders) disagrees with ACOG, see Doc. 54-8, ¶¶ 2, 9, and 

that another OBGYN (Dr. Valley) believes ACOG “does not represent all of its members well 

on this issue.” Doc. 96-2, ¶ 3. Finally, Defendants have cited to a number of national 

organizations representing tens of thousands of physicians who disagree with ACOG and the 

AMA, including the American Association of Pro-Life Obstetricians and Gynecologists 
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(AAPLOG), the American College of Pediatricians, the Catholic Medical Association, and the 

Association of American Physicians & Surgeons.12 

52. Disputed in part. While the amicus brief appears to be accurately quoted, its 

substance is irrelevant and unpersuasive. See supra Response to FOF ¶ 51. It is also disputed. 

No “broad medical consensus” exists, see supra Response to FOF ¶ 51, especially in Oklahoma 

where physicians and medical personnel of various specialties, including some of those who 

petitioned the Governor for the EO in the first place, believe the Governor’s EO should and 

does apply to all elective procedures, including elective abortion, in part because it will save 

PPE. Doc. 54-1, ¶ 14; Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶¶ 4-6, 12; Doc. 54-4, ¶ 12; Doc. 54-6, 

¶ 15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13; see also Doc. 96-2, ¶ 2. This is all 

evidence, including from OBGYNS, that ACOG ignores. See, e.g., Doc. 96-2 ¶ 7 (Dr. Valley: 

“I still don’t believe you can realistically say that a healthy woman remaining pregnant for 

weeks uses as much PPE as someone who undergoes an abortion procedure—at least not in 

the immediate sense.”). 

53. Disputed to the extent Plaintiffs’ deny that a “procedural” abortion is a surgical 

abortion. See supra Response to FOF ¶ 35; Doc. 93, ¶ 77. The cited Health Department 

document, for example, does not refer to “procedural abortion” as Plaintiffs do, but rather 

considers all abortions—medication and surgical types—to be “procedures.” Doc. 84-2, 

Exhibit 1, at 3-4. 

                                              
12 Doc. 54 at 7 n.22 (citing 30,000 Physicians Respond to ACOG on COVID19, Press Release, 
Am. Ass’n of Pro-Life Obstetricians & Gynecologists, https://aaplog.org/press-release-
30000-physicians-respond-to-acog-on-covid19/). 
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54. Disputed. The FDA recommends medication abortion only be administered up 

to 10 weeks—not 11—and Plaintiff Trust Women has only abandoned that standard during 

this litigation. See supra Response to FOF ¶ 36. Also, medication abortion requires an in-person 

follow-up visit in order to confirm termination and manage known and potentially severe 

complications such as hemorrhaging. Doc. 54-7, ¶¶ 39-43.13 Moreover, the “contents of the 

pregnancy” is an unborn human being. See supra Response to FOF ¶ 50. 

55. Disputed in part. Again, “procedural” abortion is known as “surgical abortion.” 

See supra Response to FOF ¶¶ 35, 53. And abortion “does involve anesthesia and is a surgical 

procedure that uses surgical instruments inserted into a woman’s body and uterus.” Doc. 54-

4, ¶ 6. Moreover, the “contents of the uterus” is an unborn human being. See supra Response 

to FOF ¶ 50. 

56. Disputed in part. Abortion is not safe for the unborn, and the FDA believes 

medication abortion has “serious safety concerns” necessitating inclusion in REMS. See supra 

Response to FOF ¶ 50. And although patients may be contraindicated for a certain type of 

abortion, Plaintiffs do not say how often that occurs. Overall, medication abortion is less safe 

and riskier than surgical abortion. See supra Response to FOF ¶ 50; Doc. 93, ¶ 93. The 

Oklahoma Health Department document discussed does not use the term “procedural” 

abortion, but rather deploys the phrases “suction aspiration” and “dilation and evacuation” 

and then contrasts those with “non-surgical abortions.” Doc. 84-2 at 6. 

                                              
13 See Mifeprex (mifepristone) tablets Label, § 2.3, U.S. FOOD AND DRUG ADMIN., Mar. 2016, 
https://www.accessdata.fda.gov/drugsatfda_docs/label/2016/020687s020lbl.pdf. 
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57. Disputed in part. Again, national advocacy organizations like ACOG are not 

binding or compelling authority here. See supra Response to FOF ¶ 51. And Defendants have 

introduced evidence and studies that conflict with these statements on complication rates, 

Doc. 93, ¶¶ 92-100, have pointed to the FDA’s black-box warning and REMS protocol, Doc. 

93, ¶ 96-98, and have pointed to Plaintiffs’ own evidence to show that complication rates are 

not as low as they’re made to sound, Doc. 93, ¶ 101. For example, the National Academies 

document included by Dr. Nichols is paraphrased as saying complication rates are a fraction 

of a percent, but Dr. Nichols attaches a study stating on its front page that the “total abortion-

related complication rate … [was] 5.2% (n=588) for medication abortion, 1.3% (n=438) for 

first-trimester aspiration abortion, and 1.5% (n=130) for second-trimester or later 

procedures.” Doc. 84-1, Exhibit 1-7, at 1 (emphasis added). 5.2% is not a fraction of a percent. 

Of course, that same study claims that the “major” complication rate was only 0.31 percent, 

id., but the study’s definition of “major” excluded certain ER visits, hemorrhaging that didn’t 

lead to a transfusion, subsequent surgical abortions (if the first try failed), seizures, allergic 

reactions, and even death. Doc. 54-7, ¶ 27; see also Doc. 93, ¶ 101. 

58. Disputed, for reasons just cited. See supra Response to FOF ¶ 57. Also, 

Defendants have pointed to studies that show that the risk of incomplete abortion requiring a 

surgical follow-up is over 6%, and the risk of hospitalization is at least 3 to 5%. Doc. 93, ¶ 99 

(citing Doc. 54-7 ¶¶ 16-17, 19, 26). Defendants have further pointed to evidence that the 

statistics cited by Plaintiffs are also understated because providers are not always required to 

report complications, follow-up is poor, and complications are often mistakenly recorded as a 

spontaneous miscarriage. Doc. 93, ¶ 100 (citing Doc. 54-7 ¶¶ 13-14, 41-47). Moreover, 
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Plaintiffs’ deflated statistics are self-contradictory: they claim that major complications arise in 

only 0.23% of abortion cases in this paragraph, but then later claim at FOF ¶ 64 that abortion 

leads to emergency room visits in 0.87% of cases—nearly quadruple the amount of all “major 

complications” unless Plaintiffs are of the view that requiring someone to go to the emergency 

room is not a major complication. This proves that Plaintiffs’ statistics are wholly unreliable. 

In any event, this is all beside the point, as what matters is that—like all other elective 

procedures—it is undisputed that abortion has some level of complications, some level of 

hospital visits, and uses some level of PPE. Wading through the weeds of these arguments is 

exactly what should not be done, procedure by procedure, surgery by surgery, in the middle 

of a pandemic . See, e.g., Doc. 82-1, ¶ 10 (“Exceptions to this rule could prove dangerous to 

our health care system.”). 

59. Disputed in part. Embraced to the extent that Plaintiffs are admitting they do 

occasionally experience complications that require hospital transfer and cannot be managed in 

an outpatient setting. But disputed otherwise, see Doc. 93, ¶ 70, because patients are instructed 

to complete their medication abortions after they leave the clinic, Doc. 16-4, ¶ 14, and as a 

result, most patients with major complications find their way to emergency rooms and 

hospitals more directly, rather than being transferred by their abortion provider. Doc. 54-8, ¶ 

4, 8; see also Doc. 54-4 ¶ 5; Doc. 54-7, ¶¶ 12-14, 41, 47; Whole Women’s Health v. Hellerstedt, 136 

S. Ct. 2292, 2311 (2016). 

60. Undisputed, in the sense that the quotations of Defendants and Dr. Harrison 

are accurate. 
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61. Disputed in part. As the executive director of the 4,000-plus member American 

Association of Pro-Life OBGYNs (AAPLOG), Dr. Harrison is herself a leading medical 

authority who has testified about medication abortion and been subjected to cross-

examination in various cases and courts across the country, both in state and federal court. 

Doc. 54-7, ¶¶ 1-5. And as discussed above, the supposed “leading medical authorities” 

Plaintiffs refer to are entitled to little weight. Supra Response to FOF ¶ 51. Plaintiffs now admit 

that one of the two district court decisions they initially cited against Dr. Harrison was vacated 

in the favor of the party she testified for, despite omitting this initially, see Doc. 96 at 9, but 

they still do not acknowledge that Dr. Harrison has been favorably cited by the Fifth Circuit 

in regard to medication abortion and the FDA. See Planned Parenthood of Greater Texas Surgical 

Health Servs. v. Abbott, 748 F.3d 583, 602 (5th Cir. 2014) (“As to the FDA-approved forty-nine 

day LMP limit, the State’s expert, Dr. Donna Harrison, pointed out that the FDA’s approval 

of mifepristone as an abortifacient hinged on the imposition of post-approval restrictions”), 

nor do they acknowledge that the exact testimony she submits here was utilized by Oklahoma 

in order to prevail in an injunction dispute earlier this year. See Doc. 54 at 11 n.32; Doc. 84-1 

at 53-68. Her opinions are entitled to weight. 

62. Disputed in part. It is true that Dr. Valley does not discuss complication rates 

in this case. Rather, he specifically testified about complication types and the existence of risk 

in abortion because “risks, of course, can lead to complications, which can lead to surgeries, 

hospital use, and PPE use.” Doc. 54-4, ¶ 5. That is all Defendants need to show to prevail 

here, and it is all that he was asked to provide, on extremely short notice. The idea that his 

testimony as to the existence of risks should be ignored, even when Plaintiffs do not even 
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dispute their existence or Dr. Valley’s testimony about their existence, is absurd. Plaintiffs also 

invite this court, in a footnote, to discredit Dr. Valley for holding pro-life views generally. As 

Defendants demonstrated in their surreply, and Dr. Valley in his surreply affidavit, this ad 

hominem attack inviting the Court to engage in viewpoint discrimination and prejudice should 

be rejected. See Doc. 96 at 8-9; Doc. 96-2, ¶ 6. For reasons also explained in surreply, Plaintiffs’ 

similarly footnoted take on eminently qualified infectious disease expert Dr. Marier should be 

dismissed, See Doc. 96 at 7-8. Though they now admit the district court decision they cited 

earlier has been reversed, Plaintiffs still don’t mention that he was cited favorably by the Fifth 

Circuit just days ago. Id. 

63. Disputed in part. See supra Response to FOF ¶ 50. Regardless, this actually 

counsels for Defendants, if anything. If legal abortion of any type, at any point in pregnancy, 

is much safer than childbirth, then postponing a woman’s abortion from a first-trimester 

abortion to a second-trimester abortion merely moves it from an extremely safe procedure to 

another extremely safe procedure, meaning that delay does not significantly increase risk. Doc. 

84-1, ¶ 25; Doc. 84-3, ¶ 12. 

64. Disputed. These numbers were raised in Plaintiffs’ reply, giving Defendants 

very little time to respond. See generally Doc. 90. Regardless, these numbers are presented in a 

misleading or irrelevant fashion. For example, even if 20 percent of women visit an emergency 

room at least once during pregnancy, that number would be for the entire nine month period. The 

numbers for a several-week delay would have to be much lower. Moreover, even if miscarriage 

ends 1-5 percent of pregnancies between 13 and 19 weeks, that is still a slightly longer period 

than the postponement, thus the percentage for the postponement would be even lower, 
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which means it is still less than the emergency room, surgical follow-up, and hospitalization 

rates from abortion that Defendants have pointed to. Doc. 93, ¶ 71, 99 (one study showed 

women receiving medical abortions were admitted to hospitals at a rate of 5.7 percent 

following abortion). And again, Defendants have also produced evidence that the statistics on 

abortion used for abortion are also likely understated. See supra Doc. 93, ¶ 58. And two 

OBGYNs—including one who works in an OB emergency room—have testified that 

postponing elective abortions would save PPE. Doc. 54-4, ¶¶ 7-12; Doc. 54-8, ¶¶ 6-9; Doc. 

96-2, ¶ 7. 

65. Disputed. Plaintiffs are attempting to rewrite the CDC’s statement on the issue 

by couching it as “has not conclusively been determined.” The actual statement of the CDC 

is “Based on available information, pregnant people seem to have the same risk as adults 

who are not pregnant.”14 Moreover, Plaintiffs rely on speculation that fails to mention a 

study of the issue shows that pregnant women with COVID-19 do not experience more severe 

illness than others.15 

66. Disputed in part. Given the CDC’s statement and the study referenced in 

Footnote 15 above, it is not clear why ACOG would act “as a result” of a finding of no 

additional risk. In any event, it is not clear why this is relevant, and Defendants have produced 

plenty of evidence indicating that OBGYNs across the country are utilizing telemedicine and 

                                              
14 Pregnancy and Breastfeeding, Coronavirus Disease 2019 (COVID-19), CTRS. FOR DISEASE CTRL. 
AND PROTECTION, https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/pregnancy-breastfeeding.html (accessed April 16, 2020) (emphasis in original). 
15 Hollie Silverman and Jen Christensen, Pregnant women with coronavirus don’t experience more severe 
illness than others as they do with SARS and flu, study says, CNN (April 7, 2020), 
https://www.cnn.com/2020/04/07/health/pregnant-women-coronavirus-ajog-
study/index.html. 
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postponing, and/or delaying non-essential prenatal visits to avoid unnecessary travel and in-

person risks. Doc. 93, ¶ 40. This includes admissions by Plaintiffs’ own reply affidavits, as Dr. 

Valley notes. Doc. 96-2, ¶ 4. 

67. Disputed. Plaintiffs cite nothing for their first proposition, which is ambiguous 

and does not define what is even meant by “access.” As for the second, what Plaintiffs view 

as “onerous” Defendants view as lawful, necessary and proper health regulations. Indeed, 

several of the specific examples Burkhart cites in her affidavit (e.g., a waiting period) have been 

upheld as reasonable by the courts. See Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 

833, 885 (1992) (“The idea that important decisions will be more informed and deliberate if 

they follow some period of reflection does not strike us as unreasonable.”). It is true that 

Plaintiffs operate three of the four abortion clinics in the entire state. The fourth clinic is 

complying with the Governor’s order given the “unprecedented situation.” Supra Response to 

FOF ¶¶ 23-24. As to Plaintiffs’ deployment of the word “remaining,” the number of clinics 

has actually increased two-fold in the past five years, from 2 to 4.16 

68. Disputed as to relevance. Constitutional laws regulating abortion cannot 

possibly be used to deem a generally applicable emergency order that happens to apply to 

abortion unconstitutional. Cf. June Med. Servs., 905 F.3d at 811 n.60 (“The district court also 

erroneously factored into its substantial-burden analysis that Louisiana is a strongly anti-

abortion state.”). 

                                              
16 Associated Press, Officials: New Planned Parenthood facility in Oklahoma to offer abortions, Nov. 15, 
2016, https://kfor.com/news/officials-new-planned-parenthood-facility-in-oklahoma-to-
offer-abortions/. 
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69. Disputed. See supra Response to FOF ¶¶ 67-68. Any pre-existing and 

constitutionally permissible “burdens” cannot be used to strike down a generally applicable 

emergency order. Moreover, as Defendants have demonstrated, many are experiencing 

burdens during this time. Doc. 93, ¶¶ 28-30. There is no evidence these burdens are greater 

for abortion patients. 

70. Disputed in part. The statutory language can speak for itself and is not an 

appropriate finding of fact. Moreover, patients who are delayed past 21.6 weeks LMP will not 

necessarily be barred from obtaining an abortion in the state, if they meet one of the statutory 

exceptions. See 63 OKLA. STAT. 1-745.5 (abortion permissible to “avert serious risk of 

substantial and irreversible physical impairment of a major bodily function”). The claim of 

being “forced to turn away more than 10 patients” was submitted in reply and objected to, 

Doc. 90, and it is also apparently hearsay, as Burkhart does not claim to have first-hand or 

personal knowledge of this. Doc. 84-2, ¶ 4. No woman facing this situation has appeared in 

this case, nor has any indication been given that any such woman is being hindered from doing 

so somehow. Doc. 54, at 14. Nor does Burkhart explain whether these women were presented 

with the option of an as-applied challenge. See Doc. 59, at 11 n.22. And according to the source 

cited by Burkhart, the number of women each year who obtain abortions after 16 weeks 

gestation is around 1% of all abortions. Doc. 84-2, Ex. 2-1 at 15. 

71. Disputed as to relevance. It is undisputed that, based on the current EO, the 

vast majority of women would still be able to obtain an abortion, if they chose to do so. Doc. 

84-2, Ex. 2-1 at 15. Plaintiffs have not pointed to or brought forth any single woman who is 

being denied an abortion. Supra Response to FOF ¶ 70. And their only evidence of “10 
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patients” is ambiguous and seemingly hearsay, filed in a reply affidavit. Id. Nor, again, is ACOG 

a credible or objective authority here. Supra Response to FOF ¶ 50. Also, Plaintiffs claim 

“psychological harms,” among others, but ignore that “numerous studies published in peer-

reviewed medical journals . . . demonstrate a statistically significant correlation between 

abortion and suicide.” Planned Parenthood Minnesota, N. Dakota, S. Dakota v. Rounds, 686 F.3d 

889, 898 (8th Cir. 2012). 

72. Disputed as irrelevant, given that Plaintiffs’ witnesses are mostly discussing 

issues that “manifest themselves late in pregnancy,” whereas the current case indisputably 

involves early pregnancy terminations that are being postponed temporarily, for a matter of 

weeks. Moreover, much of this information comes from Dr. Nichols’ lengthy reply affidavit, 

to which Defendants had little time to respond. See Doc. 90; Doc. 91; Doc. 96-2 (Dr. Valley: 

“With more time, there is plenty more that I could address.”). And again, two OBGYNs are 

in the record supporting Defendants’ EO. Doc. 54-4; Doc. 54-8. Finally, it should be noted 

that despite Plaintiffs’ and their witnesses dire rhetoric about pregnancy and childbirth they 

nowhere state that pregnancy is itself considered unsafe. (It’s not.) 

73. Disputed for the same reasons as supra Response to FOF ¶ 72. C-sections are 

at the end of pregnancy. Cf. Doc. 54-4, ¶ 11 (“The vast majority of PPE isn't needed during 

pregnancy until the end of the pregnancy, for childbirth. And presumably, for the patients 

involved here, that moment is several months away, which will, I hope, be beyond the shortage 

caused by this pandemic.”). 

74. Disputed for the same reasons as supra Response to FOF ¶ 72. Again, despite 

making these types of claims, Plaintiffs never state that pregnancy is itself unsafe or not safe. 
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See also Byron Calhoun, The Maternal Mortality Myth in the Context of Legalized Abortion, Linacre Q. 

2013 Aug. 80(3): 264-276, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6027002/ (“It 

was quoted recently in the literature that ‘The risk of death associated with childbirth is 

approximately 14 times higher than with abortion.’ This statement is unsupported by the 

literature and there is no credible scientific basis to support it.”). 

75. Disputed. As Defendants’ OBGYNs attest, prenatal care is highly unlikely to 

lead to more PPE use in the short-term than elective abortions because most prenatal visits 

can and are being temporarily postponed or done through telemedicine, because abortion 

should involve an extensive amount of PPE during a pandemic, and because normal 

pregnancy care—until the very end—does not require as much PPE as normal abortion care. 

Doc. 54-4, ¶¶ 7-11; Doc. 54-8, ¶ 6; Doc. 82-2, ¶ 9; Doc. 93, ¶ 89; Doc. 96-2, ¶¶ 4, 7; see also 

Doc. 84-1, ¶ 36; Doc. 84-4, ¶ 23. Increased use of healthcare resources in several months 

because of pregnancy delivery still advances the State’s interests in preserving resources now, 

when infections are peaking. 

76. Disputed. This is not an accurate statement of the CDC’s position and ignores 

the latest studies on the issue. See supra Response to FOF ¶ 65. 

77. Disputed on the same grounds as FOF ¶ 71. Disputed also for incompleteness, 

in that many others are suffering significant forms of harm and increased risk due to elective 

procedure postponement. Doc. 93, ¶¶ 28-30; Doc. 54-8, ¶ 9. Plaintiffs also ignore the 

possibility that some women’s situations may be improved by avoiding abortion. Gonzales, 550 

U.S. at 128-29 ("Whether to have an abortion requires a difficult and painful moral 

decision . . . which some women come to regret."), id. at 159 (2007) (noting that “[s]evere 
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depression and loss of esteem can follow” an abortion). Moreover, Plaintiffs themselves are 

delaying certain patients from visiting their clinics, Doc. 93 FOF ¶ 113, effectively forcing 

them to “remain pregnant against one’s will” for longer, thereby in Plaintiffs’ view they 

themselves are causing their patients “a unique form of harm.” 

78. Disputed in part. Admitted to the extent that this paragraph demonstrates that 

abortions are a choice that women make (e.g., “conclude it is not the right time”), and thus 

are elective and not medically necessary. See supra Response to FOF ¶ 6. Disputed to the extent 

it is claimed that these women are facing greater burdens than other postponed patients. Doc. 

93, FOF ¶¶ 28-30. Indeed, Dr. Mareshie testified that “there is no reasonable basis for 

restricting other elective surgeries or procedures in order to preserve PPE and exclude 

abortion, a mostly elective procedure performed on healthy women. It is nonsensical to carve 

out an exemption for abortion and not for other procedures that arguably cause even greater 

inconvenience to patients when they arc postponed, such as pacemaker implantation, gall 

bladder removal, knee replacement, etc. Once exceptions are made as to certain medical 

procedures, it would undermine and perhaps defeat the purpose of the executive order.” Doc. 

54-2, ¶ 8. Plaintiffs never comment on this testimony, or these comparisons. 

79. Disputed as speculative (“may”) without any reliable evidentiary basis. Also 

disputed to the extent it implies that an otherwise valid EO imposing a temporary 

postponement could somehow be invalid because persons will irrationally harm themselves, , 

creating their own harm not mandated by Defendants, instead of waiting for what Plaintiffs 

believe to be an “extremely safe” procedure later on or even filing for as-applied legal relief. 
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80. Disputed in part. Plaintiffs’ claim of turning away patients is again hearsay and 

seemingly not based on personal knowledge. Supra Response to FOF ¶ 70. And by Plaintiffs’ 

own admissions, moving from medication to surgical abortion cannot be unduly burdensome 

given that surgical abortion is also considered “extremely safe” by Plaintiffs—far safer than 

childbirth. Supra Response to FOF ¶¶ 50, 63; Doc. 93, ¶ 102. And Plaintiffs’ own cited studies 

indicate medication abortion carries more risk than surgical abortion, so patients would be 

moving to a less risky procedure. Doc. 93, ¶¶ 93-102. 

81. Disputed in part. Plaintiffs’ witnesses make no effort quantify how many 

patients would be contraindicated for surgical abortion, nor indicate that this number is a large 

or significant one. Moreover, they go far beyond contraindication and speak of “prefer[ence].” 

Nor do they actually demonstrate that the harms are “unique” in any significant way, for 

instance by interacting with Dr. Mareshie’s and Dr. Blankenship’s testimony that non-abortion 

patients are also being burdened, that some burdens are worse than abortion patients, and that 

some patients may indeed face worse outcomes by waiting. Doc. 93, ¶¶ 28-30, 67; Doc. 54-2, 

¶ 8; Doc. 54-8, ¶ 9. 

82. Disputed in part. To begin, Burkhart and Hill have no identified medical 

expertise. Doc. 59 at 13. So it is unclear why their testimony should carry weight on points like 

this, here and elsewhere. And again, Dr. Nichols filed a lengthy affidavit in reply, to which 

Defendants objected and had little time to respond, especially not in full. Supra Response to 

FOF ¶ 72. That aside, Dr. Nichols makes no effort in his underlying affidavit to quantify the 

situation by explaining how much more likely sedation is. Thus, there is no sound basis on 

which to say that a risk of exposure here would somehow outweigh the risks of exposure of 
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continued elective procedures at abortion clinics—especially not when those procedures have 

been drastically increased in number. Doc. 93, ¶¶ 110-11. Moreover, this completely ignores 

the well-developed point that resources need to be preserved and infections lowered now to 

“flatten the curve” so we are not overwhelmed. Yes, things will not be risk-free later, but that 

is not the point—at all—of the EO. See, e.g. Doc. 54-8, ¶ 9 (Dr. Sanders: “Everyone is suffering 

harm from the primary effect. … We are temporarily redirecting materials to save lives. What 

is certain is that the permanent negative irreparable harm will be much worse the longer it 

takes to complete the primary effort. It is a tough situation.”). Finally, this is an admission that 

surgical abortions may carry double the risk of viral spread because of the potential need for 

accompaniment, thus justifying the State’s decision to postpone all elective procedures. 

83. Undisputed that delay of all elective procedures inconveniences all patients and 

their preferences to some extent. Doc. 93, ¶¶ 28-30, 67; Doc. 54-2, ¶ 8; Doc. 54-8, ¶ 9. 

Disputed that this is unique or worse for those who elect to abort. Doc. 54-2, ¶ 8. 

84. Prior Orders are recorded on the docket and require no finding of fact. The 

remainder of this section is Plaintiffs’ characterization of subsequent proposed findings of fact 

that will be addressed directly. See infra ¶¶ 85-91. Also, notably, the only citation for the harms 

here is Dr. Nichols, which means that they are arguing the Court should change its views solely 

based on a lengthy affidavit that was presented only in reply, and thus gave Defendants little 

chance to respond. Supra Response to FOF ¶¶ 46, 72. This should not be countenanced. 

85. Undisputed, but again Plaintiffs make no effort to quantify the 

situation. Indeed, they do not even say with certainty that it will happen at all, instead opining 

that it “may” happen. This is insubstantial. 
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86. Disputed in part. Plaintiffs have maintained that all abortion procedures are 

extremely safe, which necessarily means that in Plaintiffs’ view a later term abortion is still an 

extremely safe procedure—far safer than childbirth—and that the delay to later term does not 

cause any significant increased health risks. It simply cannot be that a move from one 

extremely safe procedure to another extremely safe procedure results in major or substantially 

“increased health risks.” See supra Response to FOF ¶¶ 63, 80. 

87. Disputed in part. These unquantified risks of pregnancy exist, as do risks from 

most delayed elective surgeries. See, e.g., Doc. 93, ¶¶ 28-30. The assertion that continuing 

pregnancy will increase the risk of contracting COVID-19 is false, and the citations used for 

that assertion rely on multiple false assertions of fact already addressed previously. See supra, 

e.g., Response to FOF ¶¶ 65, 75-76, 82; see also Doc. 96-2, ¶ 7. 

88. Disputed. These clams have also been addressed previously. See supra, e.g., 

Response to FOF ¶¶ 71, 78-79, 81-83. 

89. Disputed, for numerous reasons already discussed. In sum, Plaintiffs make no 

attempt to quantify these burdens, they make no attempt to identify any particular women 

with these burdens, they make no attempt to show that these burdens are greater or even as 

bad than those being faced by others, they fail to acknowledge that in their view women 

postponing for weeks would still be receiving an “extremely safe” procedure, and they rely 

heavily on a member of their own national board of directors who did not even appear in their 

original motion. See supra, e.g., Response to FOF ¶¶ 71, 78-79, 81-83. 

90. Disputed in part. Undisputed that delaying abortions before and during the peak 

of COVID-19 cases will lead to “comparatively” more resource-intensive procedures after the 
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peak has passed. That is consistent with the purpose of the elective procedure 

postponement—to preserve resources and flatten the curve now, when it is most exigent to 

do so. The benefit to the public of permitting Oklahoma’s strategy before and during the peak 

of COVID-19 outweighs such costs after the peak has passed. Disputed in that Plaintiffs again 

fail to acknowledge that they believe second-trimester abortions are still “extremely safe,” 

meaning the burdens cannot be that great, and that their own materials show that medication 

abortion carries more risks than surgical abortion. See supra Response to FOF ¶ 89; Doc. 93, 

¶¶ 93-102. 

91. Disputed as speculative (“may”). Also disputed in the sense that the record 

demonstrates that many are shouldering enormous financial burdens from this “flatten the 

curve” effort. See, e.g., Doc. 54-3, (Dr. Haney: “Nothing about this is pandemic is easy for 

anyone. I’m not a salaried employee and if I’m not doing anesthesia for surgeries I’m not 

producing an income. Elective surgeries are a large proportion of my practice. Most of all, this 

is highly inconvenient for our patients. They have planned their finances and schedules around 

surgeries that are now postponed. Some of these patients situations are difficult to live with: 

cataracts, back pain, chronic pain etc. They are sacrificing as well.”). 

92. Disputed in part. First, the record shows that out-of-state women will travel to 

Oklahoma to seek abortions if elective procedures are not delayed, and that women will travel 

from across the state to the Oklahoma City metro to seek abortions. Doc. 16-5 ¶ 34; Doc. 16-

6 ¶ 38; Doc. 84-2, ¶¶ 9-10. Plaintiff Trust Women also flies in doctors from out of state to 

perform abortions. Doc. 16-4 ¶ 4, 10. This practice, by Plaintiffs’ own admission, “carries 

significant health risks” from exposure to the virus. Pls.’ FOF ¶ 93. Despite Defendants 
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having raised these obvious points numerous times, in various places, neither Plaintiffs nor 

their affiants have ever addressed it up to this point. Thus, Plaintiffs statement of the effects 

on travel is woefully incomplete and completely one-sided. Second, nothing in the record 

indicates that any of the patients Plaintiffs mention would be unable to access abortion after 

the restriction is lifted. Accordingly, nothing in the Executive Order demonstrably “forced" 

anyone to travel out of state, nor is it apparent or even remotely proven that “some women 

will have no other option than to undertake this travel.” 

93. Disputed with the same objection as supra Response to FOF ¶ 92. 

94. Disputed with the same objection as supra Response to FOF ¶ 92. In general, 

discussion of travel costs are irrelevant given that Plaintiffs have never demonstrated or 

attempted to demonstrate why it is (in their view) that so many women will need to travel out-

of-state for abortion with a temporary postponement that would still permit the vast majority 

of women to obtain an “extremely safe” abortion if they so choose. Nor have they quantified 

how many people are traveling in any definitive way. 

95. Disputed with the same objection as supra Response to FOF ¶¶ 92, 94. Plaintiffs 

have not identified or convincingly argued that a single woman will be “forced to remain 

pregnant against their will” by this EO. Nor have they ever addressed why someone in that 

situation would be hindered from bringing an as-applied legal challenge, as the U.S. Supreme 

Court has encouraged. Gonzales, 550 U.S. at 167-168. 

96. The recounting of procedural history and past orders is not a finding of fact and 

requires no response. The remaining argument in this section is also not a finding of fact and 

is inaccurate. The benefit to the public of permitting Oklahoma’s strategy during the increase 
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and peak of COVID-19 cases outweighs any costs of increased interpersonal contact, 

additional use of PPE, or additional use of hospital resources after the peak has passed. 

Plaintiffs consistently fail to account for the distinction between usage during the peak of the 

crisis and usage after the peak. Finally, the Governor’s press release explicitly specified that 

the EO was necessary in part to “stop transmission of the virus,” Doc 1-2, and those pushing 

for the EO in the Oklahoma medical community wanted it in part because “elective surgery 

is causing unnecessary community spread,” Doc. 54-3, ¶ 5, so the insinuation that the first 

interest listed was and is not a real concern is mistaken. 

97. Disputed. The record evidence indicates otherwise, from them using “minimal” 

PPE and ignoring the problem of asymptomatic patients, see supra Response to FOF ¶¶ 45-47, 

to ignoring the immense burdens being shouldered by countless patients who are not suing the 

state, supra Response to FOF ¶¶ 81-82, 91. Moreover, Plaintiffs apparently continued 

abortions after the Executive Order issued, despite it obviously applying to them. Doc. 84-3 

¶ 5. The flatten the curve strategy has begun to work, Doc. 96-1, ¶ 6, because virtually everyone 

has complied voluntarily except Plaintiffs. 

98. Undisputed, except that such actions could be taken by anyone performing 

elective surgeries. It cannot possibly be used to indicate that one particular party should get an 

exemption. 

99. Disputed. Health professionals urged the strategy adopted by Oklahoma. Doc. 

54-3, ¶¶ 5-6; Doc. 54-1, ¶ 14. Physicians and medical personnel of various specialties, in 

Oklahoma and elsewhere, including some of those who petitioned the Governor for the EO 

in the first place, believe the Governor’s EO should and does apply to all elective procedures, 
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including elective abortion. Doc. 54-2, ¶¶ 7-8; Doc. 54-3, ¶ 12; Doc. 54-4, ¶ 12; Doc. 54-6, ¶ 

15; Doc. 54-8, ¶ 9; Doc. 82-1, ¶¶ 10-11; Doc. 82-2, ¶ 13. The “no evidence” accusation against 

Defendants is also false. For example, the Governor’s COVID-19 team estimated that the 

elective surgery postponement could preserve about 25 percent of PPE that would otherwise 

be used in the coming weeks. Doc. 54-1, ¶ 14. Defendants have never claimed that any one 

individual procedure is significant, but rather that abortion contributes to the overall impact on 

health care resources. 

100. Disputed. The ambiguous public health critique—what specific measures is Dr. 

Sharfstein talking about?—of an out-of-state public health witness cannot possibly be enough 

to make this critique of Oklahoma’s public health response a “fact.” Dr. Sharfstein makes no 

effort to explain what measures he is talking about, nor does he attempt to demonstrate that 

Oklahoma has been experiencing worse results than other states who implement whatever 

policies he espouses. And, as Defendants explained, in their surreply, Plaintiffs’ attempt to 

compare surgery centers to “liquor stores, marijuana dispensaries, sporting goods stores, and 

bookstores” is utterly facile. Doc. 96 at 3. 

101. Disputed in part as incomplete. First, the “second in-person appointment” will 

happen regardless of the result of the first appointment because medication abortion requires 

a second in-person follow-up appointment. See supra Response to FOF ¶ 54. Second, delaying 

surgical abortions leads to more in-person visits after the peak of the curve has passed, which is 

entirely consistent with the strategy of flattening the curve. In contrast, for patients that are 

eligible for medication abortion, the second in-person appointment during the increase and peak 

of the curve, which undermines the strategy of flattening the curve. Moreover, Plaintiffs’ 
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assertion that a second visit will be required assumes they come to the clinic for a medication 

abortion, but if those too are postponed as required by the EO, then no such visit is necessary. 

102. Disputed. See supra Response to FOF ¶ 75. 

103. Disputed in part on relevance. As even Dr. Nichols acknowledges, the 

underlying Oklahoma materials he cites were not issued during the COVID-19 pandemic, 

nor have they been updated in light of the pandemic. See Doc. 84-1, ¶ 37 (admitting that “this 

[cited] guidance may shift in light of COVID-19”). They therefore have no relevance to 

Oklahoma’s position on how prenatal care should be handled during an unprecedented and 

unanticipated viral disease emergency. 

104. Disputed. See supra Response to FOF ¶ 75. 

105. Disputed in part. While the quotation is accurate, Plaintiffs appear to be 

confusing success in improving the State’s healthcare capacity after the Executive Order issued 

with the need for the Executive Order when it issued. The success of the elective procedure 

postponement, including postponing elective abortions, in preserving PPE is not a reason to 

deem it “not necessary.” See Doc. 96-1. 

106. Disputed. This is an attempt to strawman Defendants’ arguments. Plaintiffs 

have conceded, as they must, that abortion contributes to the cumulative impact of all elective 

procedures, and Defendants have never asserted that any particular elective procedure is 

responsible for the full impact. Instead, all such procedures contribute to the overall shortage. 

Doc. 16 at 13, 15; Doc. 54-4, ¶ 9. Plaintiffs logic of examining each individual case to determine 

whether, on its own, it will have a huge impact would require ending the whole elective 

procedure postponement, as well as every other measure to flatten the curve. 
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107. Disputed in part. The shortage is not uniform—some places have more PPE 

than others, whereas some have very little. Doc. 54-1, ¶¶ 10, 12 (“[s]ome facilities are still 

reporting 0 days of PPE on hand”); Doc. 54-2, ¶ 4; Doc. 54-3, ¶ 8; Doc. 54-8, ¶ 7 (“In the 

emergency room where I work, we are in desperate need of more PPE.”). All required PPE 

needed to be preserved, including gloves, gowns, face/eye protections, N-95 masks, and 

surgical masks. Doc. 54-1, ¶ 8; Doc. 54-3, ¶ 7. Because of the shortage, various facilities, 

including emergency facilities focusing on pregnant women, are being forced to reuse PPE, 

which has a greater potential of spreading the virus and infecting physicians and patients. Doc. 

54-2, ¶¶ 4-5; Doc. 54-3, ¶ 9; Doc. 54-8, ¶ 7; Doc. 82-1, ¶ 7. 

108. Disputed in part. All elective procedures diminish PPE in a small but 

contributory way, and the best option to preserve PPE is to delay all elective procedures until 

after the peak impact on our healthcare system from COVID-19 has passed. Doc. 54-1 ¶¶ 9, 

12, 14; Doc. 54-2, ¶ 7; Doc. 54-3, ¶¶ 4-7; Doc. 54-8, ¶ 9. Plaintiffs’ attempts to diminish their 

use of PPE are also not a proper response to a pandemic because they address one of the 

goals of public health strategies (preserving PPE) while potentially worsening one of the other 

problems (viral spread). Doc. 54-3, ¶ 10; Doc. 54-4, ¶ 10; Doc. 54-6, ¶¶ 12-14; Doc. 82-2, ¶¶ 5-

6, 12.  

109. Disputed in part. Delaying abortions leads to more PPE consumption after the 

peak of the curve, and such postponement is the entire purpose of the flatten the curve strategy. 

Doc. 54-1, ¶¶ 3, 6, 7; Doc. 54-3, ¶ 4; Doc. 82-1, ¶ 5. Thus, delay still significantly advances the 

State’s compelling interests even if more PPE is required to be used later. 

110. Disputed. See supra Response to FOF ¶¶ 74–76, 102–104. 
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111. Undisputed. 

112. Disputed in part. Plaintiffs misunderstand that the length of the “strategy to 

postpone elective procedures until after the peak rate of infection is not the same as the length 

of the pandemic. The length of time for the total pandemic and broad public vaccination is 

far longer than the length of time needed for the peak to pass. See supra Response to FOF ¶ 20. 

Thus, the claims made in this paragraph are irrelevant. 

113. Undisputed. But again, this is the result in part of elective procedure 

postponement, not a reason to end the postponement. 

114. Disputed. See supra Response to FOF ¶¶ 50, 58-59. 

115. Disputed. See supra Response to FOF ¶¶ 50, 58-59. Moreover, even 

complications that do not require hospitalization and can be treated in-clinic further deplete 

PPE and increase risk of spreading the virus. 

116. Disputed in part. Transfers are not relevant to the complication rate because of 

the way medication abortions are performed by Plaintiffs. See supra Response to FOF ¶ 59. 

CONCLUSIONS OF LAW 

1. Plaintiffs only have third party standing if (1) “the party asserting the right has 

a ‘close’ relationship with the person who possesses the right,” and (2) “there is a ‘hindrance’ 

to the possessor’s ability to protect his own interests.” Kowalski v. Tesmer, 543 U.S. 125, 130 

(2004). Previous cases where abortionists have met that standard are irrelevant when Plaintiffs 

have failed to show they meet the standard here. They have not even attempted to demonstrate 

either criteria is met here, and thus, they have failed their burden to demonstrate they have 

standing. 
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2. The standard is accurate. 

3. Plaintiffs do, in fact, seek the disfavored type of preliminary injunction that 

includes “all the relief that [they] could recover at the conclusion of a full trial on the merits.” 

Fish v. Kobach, 840 F.3d 710, 723–24 (10th Cir. 2016). Their lack of any response on that point 

confirms that the standard applies. Defendants disagree that they have met that standard, as 

explained in Defendants’ prior briefs. 

4. This reframing of Jacobson is inaccurate. “Jacobson instructs that all constitutional 

rights may be reasonably restricted to combat a public health emergency.” In re Gregg Abbott et 

al., No. 20-50264, slip op. at 15 (5th Cir April 7, 2020). Plaintiffs invite the Court to do what 

Jacobson forbids – apply very strict scrutiny when public health measures during a pandemic. 

The authority to decide “in the first instance” among many possible reasonable choices that 

which is best to protect the public health lies “primarily … in [the] wisdom” of the people’s 

representatives. Jacobson, 197 U.S. at 28, 38. Because “public health officials ‘deal in terrible 

context [where] the consequences of mistaken indulgence can be irretrievable tragic,’” their 

determinations are “entitled to deference, absent a ‘reliable showing of error.’” Hickox, 205 

F.Supp.2d at 592 (quoting U.S. ex rel. Siegel v. Shinnick, 219 F.Supp. 789, 791 (E.D.N.Y. 1963)). 

Because the standard of review of a state’s action during an emergency is whether the state’s 

action is “unreasonable or arbitrary,” Jacobson, 197 U.S. at 27, weighing the public health costs 

and benefits “is a determination for the legislature, not the individual objectors.” Phillips, 775 

F.3d at 542.  

This deferential review is required not only by Jacobson but also by the great weight of 

authority on the issue. In a public emergency, courts must defer to the reasonable choice of 
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the elected representatives. Union Dry Goods v. Georgia Pub. Serv. Corp., 248 U.S. 372, 374-75 

(1919); Louisiana v. Texas, 176 U.S. 1, 13 (1900); Beer Co. v. Massachusetts, 97 U.S. 25, 33 (1877); 

Morgan Steamship Co. v. La. Board of Health, 118 U.S. 455 (1886); In re Gregg Abbott, No. 20-

50264, slip op. at 12-13; United States v. Shinnick, 219 F. Supp. 789, 790 (E.D.N.Y. 1963); 

Hickox, 205 F.Supp.3d at 592 (quoting Siegel, 219 F.Supp. at 791 (E.D.N.Y. 1963)); see also 

Caltex, 344 U.S. at 155 n.7 (recounting how authorities failed to act for fear of lawyers in 

London, and as a result “half that great city was burnt”). When there are competing interests, 

“the state [is] under the necessity of making a choice” and “[w]hen forced to such a choice the 

state does not exceed its constitutional powers by deciding upon” that “which, in the judgment 

of the legislature, is of greater value to the public.” Miller v. Schoene, 276 U.S. 272, 279 (1928). 

5. This selective quoting of Jacobson out of context amalgamates several unrelated 

quotations together. For example, Plaintiffs try to push Jacobson toward pure de novo balancing 

by suggesting it asks whether the measures are “beyond the necessity of the case.” But that is 

the test for whether the state “invaded the domain of Federal authority” and is thereby 

preempted, not whether it improperly limited individual rights. Jacobson, 197 U.S. at 28 

(discussing a case about whether regulation preempted by Commerce Clause, Hannibal & St. 

J.R. Co. v. Husen, 95 U.S. 465 (1877)). And the phrase “rights secured by the fundamental law” 

was a quotation from another case about rights being secured by laws requiring everyone to 

subject their individual rights to the common good. See Mugler v. Kansas, 123 U.S. 623, 663 (1887). 

Plaintiffs confuse their own concept of rights with the one at issue in Jacobson. Even the 
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abortion line of cases recognizes that abortion may be limited under Jacobson. See, e.g., Roe v. 

Wade, 410 U.S. 113, 154 (1973).17  

The court would be better served by avoiding Plaintiffs’ invitation to create a new test 

by pulling Jacobson quotes out of context. A clear standard is available. See supra Response to 

COL ¶ 4. 

6.  A delay that applies equally to all elective procedures is by definition not pretextually 

targeting any particular elective procedure. Cf. Lawton v. Steele, 152 U.S. 133, 137 (1894) 

(reviewing regulations that only affected certain classes of people for pretext). Similarly, a delay 

that applies equally to all elective procedures is not akin to a law that singles out certain races. 

In any event, Supreme Court precedent gives States ample flexibility in drawing distinctions 

between categories of persons, things, and acts: “A long line of decisions by this court had 

also settled that in the exercise of the police power reasonable classification may be freely 

applied, and that regulation is not violative of the equal protection clause merely because it is 

not all-embracing.” Zucht v. King, 260 U.S. 174, 176-77 (1922) 

7. This proposed conclusion is inaccurate because it omits the countervailing 

quotations. “[I]t must be remembered that Roe v. Wade speaks with clarity in establishing not 

only the woman’s liberty but also the State’s ‘important and legitimate interest in potential 

life.’” Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 871 (1992). Indeed, the 

abortion right “is not unqualified and must be considered against important state interests in 

regulation.” Roe, 410 U.S. at 154. In fact, “Casey rejected . . . the interpretation of Roe that 

                                              
17 See also Josh Blackman, Jacobson v. Massachusetts (1915) and Lochner v. New York (1905) in April 
2020, THE VOLOKH CONSPIRACY (April , 2020), https://reason.com/2020/04/08/jacobson-
v-massachusetts-1905-and-lochner-v-new-york-1905-in-april-2020/ 
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considered all previability regulations of abortion unwarranted.” Gonzales v. Carhart, 550 U.S. 

124, 146 (2007). See also Defs’ COL ¶¶ 27-33. 

8. The proposed conclusion is unsupported by its citations. While several circuits 

have held that a state asserting its interest in potential life cannot categorically define when 

viability starts, those opinions only addressed the state’s interest in potential life, similar to 

Casey, and expressed no view on other possible state interests. See Casey, 505 U.S. at 857. None 

addressed the State’s interest in preserving the public health during a pandemic. 

9. This characterization of the test is incomplete. “Considerations of marginal 

safety, including the balance of risks, are within the legislative competence when the regulation 

is rational and in pursuit of legitimate ends,” Gonzalez, 550 U.S. at 166-67; see also Hellerstedt, 

136 S. Ct. at 2309 (reaffirming Gonzalez’s “deferential” review of legislative fact-finding). When 

acting in the legitimate realm of health and safety, “the States are granted substantial flexibility” 

in regulating abortion. Casey, 505 U.S. at 872. Moreover, “the law need not give abortion 

doctors unfettered choice in the course of their medical practice, nor should it elevate their 

status above other physicians in the medical community.” Gonzales, 550 U.S. at 163. 

10. Plaintiffs mischaracterize Defendants’ position. Although the postponement 

may burden access to abortion, such burdens do not categorically violate the Constitution. See 

Casey, 505 U.S. at 866, 873. Nor have Defendants ever contended they have “blanket authority 

to restrict individual liberty during a pandemic”; only that the State’s authority is at its height 

and owed substantial deference. Moreover, this proposed conclusion conflates the undue 

burden test during normal times with the undue burden test during a pandemic. It appears 

that Plaintiffs misunderstand that the case law they cite here only references Jacobson for the 
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general proposition that there is a liberty interest in control over one’s body, not for a particular 

discussion of police powers during a pandemic. It is true that the state’s interest in life is not 

enough to justify the delay at issue here, see Casey, 505 U.S. at 857, but none of the Defendants 

have relied on that interest here. 

11. This proposed conclusion is inaccurate. As Roe v. Wade tells us, the right at issue 

in Jacobson and the abortion right are the same right derived from the same “liberty” portion of 

the Fourteenth Amendment. Roe, 410 U.S. at 154. Plaintiffs also again omit that, unlike other 

fundamental rights, abortion rights are not an unqualified right. See supra Response to COL 

¶ 7. 

12. This proposed conclusion is inaccurate. Defendants have never claimed lack of 

subject matter jurisdiction here. Instead, they have observed that case law requires a very 

deferential review. See supra Response to COL ¶ 4. Nothing in Lawton is to the contrary. See 

supra Response to COL ¶ 6. And Anaya does not even discuss police powers during an 

emergency. Anaya v. Crossroads Managed Care Sys., 195 F.3d 584, 591 (10th Cir. 1999). 

It is also worth noting that Plaintiffs selectively quote Kennedy v. Mendoza-Martinez 

without discussing its facts. The reason for this omission is that stripping citizenship without 

a trial, 372 U.S. 144, 165 (1963), is not remotely analogous to a temporary delay in abortion 

services, not does Kennedy say anything that otherwise abrogates Jacobson. 

13. This proposed conclusion is inaccurate. Mid Gulf is not about emergencies and 

says nothing on point to this case. The selective quoting of Jacobson, again, mischaracterizes 

that case and will lead to legal error if used as Plaintiffs suggest. See supra Response to COL 

¶¶ 4-5. 
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14. This is not a proposed legal conclusion and requires no response, other than to 

say that Plaintiffs have not established a substantial likelihood of success on the merits. 

15. The description of the order is not a proposed legal conclusion and requires no 

response. The hypothetical, and the response to the hypothetical are accurately recounted, but 

there are no facts to support the conclusion that any Oklahomans fit that hypothetical. See 

supra Response to FOF ¶ 70.  

16. See supra Response to FOF ¶ 70. 

17. This proposed conclusion is inaccurate. During normal times, states can 

regulate but not ban previability abortions in the interest of promoting fetal life. Gonzales, 550 

U.S. at 146. During a public health emergency, though, the state may cause permanent and 

total deprivation of particular individual liberty interests in order to protect public health. 

Jacobson, 197 U.S. at 14, 25-26; see also Compagnie Francaise de Navigation a Vapeur v. Bd. of Health 

of State of La., 186 U.S. 380 (1902) (upholding quarantine); Phillips v. City of N.Y., 775 F.3d 538 

(2d Cir. 2015); Reynolds v. McNichols, 488 F.2d 1378, 1381-83 (10th Cir. 1973). Hickox v. Christie, 

205 F. Supp. 3d 579, 585 (D.N.J. 2016). 

18. This proposed conclusion is inaccurate and unsupported by its citations. It pulls 

a quotation out of context, omitting that Casey was talking about the state’s interest in potential 

life, not all state interests. See supra Response to COL ¶¶ 8, 10. Roe was similarly talking about 

the state’s interest in potential life. See Roe, 410 U.S. at 163-65. Thus, the proposed conclusion 

offers an inaccurate restatement of the law. See supra Response to COL ¶ 17. 

19. This proposed conclusion is inaccurate because it overstates its authority. Only 

the Alabama district court decision Plaintiffs cite reached that conclusion, and that district 
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court opinion is pending review by the Eleventh Circuit. See Marshall v. Robinson, No. 20-11401 

(11th Cir.). The Fifth Circuit declined to administratively stay that portion of a TRO but has not 

issued a merits decision yet. See In re Abbott, No. 20-50296, 2020 WL 1844644 at *2 (5th Cir. 

Apr. 10, 2020). The Sixth Circuit dismissed a TRO for lack of jurisdiction because it was largely 

consistent with Ohio’s interpretation of it’s own order. Preterm-Cleveland v. Attorney General of 

Ohio, No. 20-3365, 2020 WL 1673310, at *2 (6th Cir. Apr. 6, 2020). As this court is well aware, 

dismissals for lack of jurisdiction on a TRO are not decisions on the merits. 

20. This conclusion contains multiple levels of error. It fails to apply the proper 

deferential standard and seeks a de novo reweighing. See supra Response to COL ¶ 4. It tries 

to reduce the state’s interest in a cumulative order to merely the state’s interest in an individual 

objector’s contribution to that cumulative order, but precedent requires otherwise. Jacobson, 

197 U.S. at 29, 37-37; see also Defs.’ COL ¶¶ 47, 64. The cumulative effects include, for 

example, preserving a 25% share of the State’s PPE. See Doc. 93, Defendants’ Proposed 

Findings of Fact ¶ 53. The cumulative effect also is significant to reducing the viral spread and 

use of hospital resources, especially with the late-term abortions at issue in this category, which 

requires more complex and invasive multi-day procedures. See Pls.’ FOF ¶ 90. Under Plaintiffs’ 

argument, all elective procedures individually and separately have minimal impact, so such 

logic could be used to strike down the EO in its entirety—having a large cumulative impact 

on the State’s ability to fight the pandemic. Thus, this Court must weigh the cumulative benefit 

to the State’s actions with respect to all elective abortions in the aggregate and all elective 

procedures in the aggregate. See Defs.’ COL ¶¶ 47, 64. This proposed conclusion also 

incorrectly construes the balance by inflating the harms from a delay into “denied access.” For 
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such women, the State did not prevent them from obtaining an earlier abortion (any time 

before 18 weeks LMP) prior to the EO’s postponement. 

21. Plaintiffs again invite this court to error by misconstruing Jacobson. See supra 

Response to COL ¶ 5. For the proper standard, see supra Response to COL ¶ 4. See also id. ¶ 

17. 

22. This conclusion is incorrect. See supra Response to COL ¶¶ 15-21. 

23. The description of the order is not a proposed legal conclusion and requires no 

response. 

24. The proposed “time-sensitive” comment is not a legal conclusion and is just an 

attempt to layer a connotation in Plaintiffs’ favor on the facts discussed in FOF ¶ 80. For the 

response to the proposed finding of fact, see supra Response to FOF ¶ 80. 

25. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 25, 81. 

26. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 81-82. 

27. Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into an expansive holding that ignores the need to examine the evidence 

in every case rather than rely on the findings of another court with different facts before it. See 

supra Response to COL ¶ 19. The Eleventh Circuit said nothing about medication abortion 

and did not review that portion of the M.D. Ala. Opinion. See W. Alabama Women’s Ctr. v. 

Williamson, 900 F.3d 1310 (11th Cir. 2018). The Ninth Circuit only recounted the evidence 

introduced in the record before deciding medication abortion did not have to follow the 
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FDA’s protocol. See Planned Parenthood Arizona, Inc. v. Humble, 753 F.3d 905, 915 (9th Cir. 2014). 

Thus, only the one district judge’s opinions support the proposed conclusion, not “[c]ourts 

across the country.” 

28. Plaintiffs are improperly weighing the benefits of an individual objectors’ 

contribution to a cumulative order rather than weighing the benefits of the cumulative order 

itself. See supra Response to COL ¶ 20. For the response to the proposed findings of fact, see 

supra Response to FOF ¶¶ 102-104. 

29. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 108-110. 

30. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 59, 116. 

31. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. Moreover, because its premises 

are mistaken, the conclusion is wrong. See Response to COL ¶¶ 24-30. 

32. This use of selective quotes of Jacobson out of context is not the correct test and 

invites legal error. See supra Response to COL ¶¶ 4-5. Moreover, because its premises are 

mistaken, the conclusion is wrong. See Response to COL ¶¶ 24-30. 

33. The description of the order is not a proposed legal conclusion and requires no 

response. Defendants also dispute that Plaintiffs are entitled to any further relief for the 

reasons stated in Defendants’ briefs and Defendants’ proposed findings of fact & conclusions 

of law. 
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34. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 51-52, 75-76, 86-87. 

35. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 71-79, 84-89. 

36. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 90-92. 

37. This is a hypothetical that, if supported by any evidence, would be a proposed 

finding of fact, and it is certainly not a legal conclusion. For a response to the actual proposed 

findings of fact incorporated by reference, see supra Response to COL ¶¶ 34-36. Moreover, the 

footnote speculates of yet another hypothetical based on pure speculation—“[i]f the Executive 

Order is extended an additional month.” 

38. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 92-95. 

39. This proposed conclusion is inaccurate and unsupported by its citations. First, 

Plaintiffs again invite this court to make two contradictory findings: (1) that all abortions are 

extremely safe, and (2) that the abortions later in pregnancy have such great health risks as to 

amount to harm. See supra Response to FOF ¶ 50. Plaintiffs claim that abortion is safe 

regardless of the time performed, see supra Response to FOF ¶ 63, so any marginal increase in 

risk posed by postponement is insignificant. Second, the legal finding about delay is inaccurate. 

Public health regulations may permissibly reduce abortion availability, cause delay, or 

otherwise make the right difficult to exercise. Casey, 505 U.S. at 866, 873. The cases at issue 

were not about mere delay during a pandemic; they concerned permanently closing the only 
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late term abortion clinic in the state, see Planned Parenthood of Wisconsin, Inc. v. Schimel, 806 F.3d 

908, 917 (7th Cir. 2015), or requiring an abortion procedure that the State’s own experts 

thought posed serious health risks, see Williamson, 900 F.3d at 1325. Those were not mere delay 

cases, and did not involve the State’s compelling public health interests during a pandemic. 

40. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. In any event, it is based on 

erroneous proposed findings of fact.  

41. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 97-104. Moreover, 

regardless of Plaintiffs’ measures to mitigate the risk of viral transmission—which every 

business could claim as a basis for being immune from public health restrictions during the 

pandemic—the State is “not required … to take it on faith that [Plaintiffs will be] 100% 

compliant, or the measures 100% effective.” Hichox, 205 F. Supp. 3d at 585, 593.  

42. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 109-112. 

43. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 56-59, 114-116. 

Moreover, the claim that medication abortions carry less risk than surgical abortions is false 

and not supported by any evidence in this case. See Defs.’ FOF ¶¶ 71, 93. 

44. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 63-66. Beyond the 
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restatement of fact, Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into an expansive holding, which is especially improper where the issue is 

a factual one based on the record before the court and not a legal one. 

45. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 63-66. 

46. This proposed conclusion invites legal error by weighing the benefits of an 

individual objectors’ contribution to a cumulative order rather than weighing the benefits of 

the cumulative order itself. See supra Response to COL ¶ 20. Moreover, the conclusion is 

premised on erroneous findings of fact. See supra Response to COL ¶¶ 34-45. 

47. This use of selective quotes of Jacobson out of context is not the correct test and 

invites legal error. See supra Response to COL ¶¶ 4-5. This conclusion also further invites the 

court to explicitly decline to give the deference that Jacobson commands, further compounding 

legal error. See id. It also again ignores the cumulative nature of the challenged Executive 

Order. See supra Response to COL ¶ 20. Moreover, the conclusion is premised on erroneous 

findings of fact. See supra Response to COL ¶¶ 34-45. 

48. Plaintiffs’ irreparable harm is the delayed exercise of a constitutional right. But 

precedent allows such delays. Casey, 505 U.S. at 866. Moreover, Plaintiffs claim that abortion 

is safe regardless of the time performed, so any marginal increase in risk posed by 

postponement is insignificant and does not weigh heavily for showing irreparable harm. See 

supra Response to FOF ¶ 63. And “[t]he fact that a law which serves a valid purpose, one not 

designed to strike at the right itself, has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Casey, 505 U.S. at 
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874. Moreover, based on precedent like Jacobson and others cited above, and the analysis in 

Defendants’ Proposed Conclusions of Law, the Executive Order does not violate the 

Constitution, so the Plaintiffs’ claimed irreparable harm does not exist.  

49. The first half of this paragraph is a restatement of a proposed finding of fact, 

not a legal conclusion. For a discussion of the proposed finding of fact, see supra Response to 

FOF ¶ 70. The proposed conclusion of law restates an incorrect earlier proposed conclusion. 

For a discussion of the error in the proposed conclusion, see supra Response to COL ¶ 8. 

50. Plaintiffs are again improperly conflating the standard for reviewing regulations 

during a normal time and the standard for reviewing regulations during a public health 

emergency. See supra Response to COL ¶¶ 4-5, 8, 10. 

51. The first half of this paragraph is a restatement of proposed findings of fact, 

not a legal conclusion. For a discussion of the proposed findings of fact, see supra Response to 

FOF ¶¶ 84-91. The remaining proposed conclusion of law is inaccurate. The cases at issue 

were not about mere delay during a pandemic; they concerned permanently closing abortion 

clinics, Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 795-96 (7th Cir. 2013), or 

minors being harmed by abusive parents due to parental notification, not an abortion delay, 

Planned Parenthood of Idaho, Inc. v. Wasden, 376 F. Supp. 2d 1012, 1017 (D. Idaho 2005). Neither 

is remotely analogous or supportive of the proposed conclusion. 

52. The cases are accurately quoted. 

53. Plaintiffs again are trying to convert the views of one judge in the Middle 

District of Alabama into some expansive holding before the Eleventh Circuit addresses the 

order. See supra Response to COL ¶ 19. The court should be wary of following the other two 
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district courts cited here because one has repeatedly declined to apply the correct legal 

standard, leading to multiple condemnations from its circuit court, In re Abbott et al., No. 20-

50296, 2020 WL 1844644, at *2 (5th Cir. Apr. 10, 2020); In re Abbott et al., No. 20-50264, 2020 

WL 1685929, at *1 (5th Cir. Apr. 7, 2020), while the other adopted a TRO largely consistent 

with Ohio’s understanding of its TRO, see Preterm-Cleveland v. Attorney General of Ohio, No. 20-

3365, 2020 WL 1673310, at *2 (6th Cir. Apr. 6, 2020). Neither is a sound basis for the proposed 

conclusion here. 

54. The State’s interest and the public’s interest do both weigh heavily against the 

relief sought and could be weighed together. Plaintiffs thus concede that the State’s actions 

are in the public interest. Plaintiffs appear to invite error, though, by treating the proposed 

merging as an excuse to ignore the State’s interest in having discretion to manage a public 

health crisis without second-guessing from courts. This position is consistent on the part of 

Plaintiffs, but it invites legal error again by trying to dodge the requirement for deferential 

review. See supra Response to COL ¶¶ 4, 47. 

55. Part of this paragraph is a restatement of proposed findings of fact, not a legal 

conclusion. For a discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 96-

116.  

The remainder of this paragraph invites multiple legal errors. It improperly conflates 

the standard for reviewing regulations during a normal time and the standard for reviewing 

regulations during a public health emergency, omitting the required deference. See supra 

Response to COL ¶¶ 4-5, 10. It weighs the benefits of an individual objectors’ contribution to 

a cumulative order rather than weighing the benefits of the cumulative order itself. See supra 
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Response to COL ¶ 20. Finally, it uses success in flattening the curve after the Executive Order 

issued to determine the need for the Executive Order when it issued. The fact that the EO has 

been successful in increasing the State’s stockpile of PPE cannot be used as a reason to strike 

it down. 

This paragraph is also incorrect on the balance of equities. Addressing a public health 

emergency and avoiding jeopardizing the lives of those infected or at risk of infection are 

compelling interests that outweigh any harm from delay in exercising a constitutional right 

because “the welfare and safety of an entire population” cannot be “subordinated to the 

notions of a single individual who chooses to remain a part of that population.” Jacobson, 197 

U.S. at 37-38; see also id. at 26-27 (Objectors are not free from “restraints to which every person 

is necessarily subject for the common good” to become “a law unto himself,” abusing 

individual rights “regardless of the injury that may be done to others”). It is the “duty” of the 

people’s elected representatives “to keep in view the welfare, comfort, and safety of the many, 

and not permit the interests of the many to be subordinated to the wishes or convenience of 

the few.” Jacobson, 197 U.S. at 29. “[D]emocratically elected representatives . . . are in a better 

position than this Court to determine the public interests with respect to questions of social 

and economic policy.” Heideman, 348 F.3d 1182, 1191 (10th Cir. 2003). Nothing in the 

Constitution requires the state to prioritize ending fetal life above saving adult lives. Cf. Rust v. 

Sullivan, 500 U.S. 173, 192-93 (1991). 

56. This is a restatement of proposed findings of fact, not a legal conclusion. For a 

discussion of the proposed findings of fact, see supra Response to FOF ¶¶ 70-95. Also, 
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Plaintiffs admit that the State has “an already over-burdened health care system,” while they 

elsewhere appear to contend that the system is facing no burden at all. Cf. Pls.’ COL ¶ 55.  

57. The Tenth Circuit is accurately quoted, but the proposed legal conclusion 

presumes the multiple legal errors proposed by Plaintiffs. Plaintiffs are unlikely to succeed in 

proving the order is constitutionally infirm. See supra Response to COL ¶¶ 1-47. 

58. Defendants have taken no position on the bond requirement. 

59. For the reasons stated in their proposed findings of fact & conclusions of law 

and their prior brief, Defendants request that this court deny Plaintiffs’ Motion for a 

Preliminary Injunction. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

  
SOUTH WIND WOMEN’S CENTER LLC, d/b/a 
TRUST WOMEN OKLAHOMA CITY, on behalf of 
itself, its physicians and staff, and its patients, 
et al., 

  
Plaintiffs, 

v. 
  

J. KEVIN STITT in his official capacity as 
Governor of Oklahoma, et al., 

  
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  
  
  
  
  

 
Case No. CIV-20-277-G 

 
PLAINTIFFS’ RESPONSES TO DEFENDANTS’ PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

INTRODUCTION 

Plaintiffs South Wind Women’s Center LLC, d/b/a Trust Women Oklahoma City 

(“Trust Women”), Dr. Larry A. Burns (“Dr. Burns”), and Comprehensive Health of 

Planned Parenthood Great Plains Inc. (“Planned Parenthood”), on behalf of their patients, 

their physicians and staff, and themselves (together, “Plaintiffs”) submit this response to 

Defendants’ April 14, 2020 Proposed Findings of Fact and Conclusions of Law (separately, 

“Defs.’ FOF” and “Defs.’ COL”), ECF No. 93. Plaintiffs incorporate by reference as 

though fully set forth herein Plaintiffs’ Proposed Findings and Facts and Conclusions of 

Law (separately, “Pls.’ FOF” and “Pls.’ COL”), ECF No. 92. Given the emergency nature 

of these proceedings, Plaintiffs herein address those principal issues in Defs.’ FOF and 

Defs.’ COL that Plaintiffs refute. Plaintiffs’ decision not to address each and every 
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paragraph in Defendants’ 113-paragraph FOF and their 73-paragraph COL does not 

constitute an admission of any paragraph. 

I.  PLAINTIFFS’ RESPONSE TO DEFENDANTS’ PROPOSED FINDINGS OF 
FACT 

A. Abortion Is Time Sensitive, Essential Health Care  

1. Defendants’ claim that nearly all medical and surgical abortions are 

“elective” and capable of being postponed, see, e.g., Defs.’ FOF ¶¶ 49–50, 59, 61, 62, is 

contrary to the consensus view of leading medical organizations in the United States. 

Leading medical professional organizations, including the American College of 

Obstetricians and Gynecologists (“ACOG”) and the American Medical Association 

(“AMA”) have advised states not to categorize abortion as health care “that can be delayed 

during the COVID-19 pandemic” given its critical nature for patients, even if those states 

are requiring postponement of non-time-sensitive health care during the crisis. ACOG, 

Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar. 18, 2020), 

https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortion-access-

during-the-covid-19-outbreak (“Joint Statement”) (stating that abortion “is an essential 

component of comprehensive health care” and “a time-sensitive service for which a delay 

of several weeks, or in some cases days, may increase the risks [to patients] or potentially 

make it completely inaccessible.”), attached as Ex. 1-5 to Rebuttal Decl. of Mark Nichols, 

M.D. (“Nichols Decl.”), ECF No. 84-1; Br. of ACOG, et al. as Amici Curiae Opp’n Pet. 

Writ Mandamus at 3–4, 10, In re Abbott, No. 20-50264 (5th Cir. Apr. 2, 2020) (“ACOG 

Br. I”), attached as Ex. 1-3 to Nichols Decl.; see also Nichols Decl. ¶ 16; Decl. of Joshua 

Sharfstein, M.D. Supp. Pls.’ Mot. Prelim. Inj. ¶ 8, ECF No. 84-5.  
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2. ACOG and other leading medical organizations submitted an amicus brief in 

support of Plaintiffs in opposition to Defendants’ appeal from this Court’s April 6, 2020 

Temporary Restraining Order, which the Tenth Circuit allowed. See Br. of ACOG, et al. 

as Amici Curiae Supp. Pls.’ Opp’n Stay Mot. at 3–6, S. Wind Women’s Center LLC v. Stitt, 

No. 20-6045 (10th Cir. Apr. 10, 2020) (“ACOG Br. II”). As these amici demonstrate: 

“Abortion is an essential component of comprehensive health care,” and “[t]he medical 

community recognizes that “[a]ccess to legal and safe pregnancy termination . . . is 

essential to the public health of women everywhere.” ACOG Br. II at 3–4; see also ACOG 

Br. I at 10; Pls.’ FOF ¶ 51–52. 

3.  As ACOG and other major medical organizations have made clear, “[t]he 

consequences of being unable to obtain an abortion profoundly impact a person’s life, 

health, and well-being.” Decl. of Dr. Gillian Schivone Supp. Pls.’ Mot. TRO and Prelim. 

Inj. (“Schivone Decl.”) ¶ 24, ECF No. 16-4 (citing Joint Statement); Pls.’ FOF ¶ 71. 

“Delays in patients’ ability to access abortion inflict numerous harms.” Schivone Decl. 

¶ 27; see also Decl. of Julie Burkhart Supp. Pls.’ Mot. TRO and Prelim. Inj. (“Burkhart 

Decl.”) ¶ 16, ECF No. 16-6. “[A]ll pregnancy-related services, including abortion, are 

time-sensitive and essential health care services that should remain available during the 

COVID-19 crisis.” Burkhart Decl. ¶ 5.  

4. Courts have recognized that abortion care cannot be delayed without causing 

“imminent, irreparable harm” to patients. Robinson v. Marshall, No. 2:19-cv-365, 2020 

WL 1520243, at *2 (M.D. Ala. Mar. 30, 2020) (granting TRO). As the court explained, a 

“delay in obtaining an abortion can result in the progression of a pregnancy to a stage at 
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which an abortion would be less safe, and eventually illegal.” Id. (citing Planned 

Parenthood of Wisc., Inc. v. Van Hollen, 738 F.3d 786, 796 (7th Cir. 2013). 

B. Defendants Mischaracterize Evidence Regarding the Safety of Abortion 

1. Defendants’ Experts Lack Credibility  

5. Defendants offer as expert testimony the declarations of various medical 

professionals questioning the general safety of abortion procedures and/or the use of PPE, 

the risks of infection associated with patient contact, and generally supporting the 

Governor’s Executive Oorder, as expanded by the March 27 Press Release (hereinafter 

“Executive Order”), to apply to all abortions. See generally Decl. of Michael T. Valley 

M.D. (“Valley Decl.”), ECF No. 54-4; Decl. of Robert Marier, M.D. (“Marier Decl.”), ECF 

No. 54-6; Decl. of Donna Harrison, M.D. (“Harrison Decl.”), ECF No. 54-7; Decl. of Kathy 

Adams, R.N., ECF No. 82-2. As an initial matter, Defendants presented no evidence that 

they considered the opinions of these medical professionals or the data on which these 

opinions were based prior to issuing the Press Release. Additionally, Plaintiffs have serious 

concerns about the expertise and reliability of Defendants’ experts, as discussed below.  

Donna Harrison, M.D. 

6.  Defendants offer Dr. Donna Harrison as an expert in obstetrics and 

gynecology. Dr. Harrison’s declaration supports restrictions on medication abortion by 

advancing the general position that medication abortion exposes women to significant risks 

of serious complications. Dr. Harrison opines, among other things, that published studies 

on the safety of abortion “likely . . . understat[e] complications due to widespread 

inadequacies in reporting.”  Harrison Decl. ¶ 13. Dr. Harrison further opines that 
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medication abortion “actually exposes women to greater risk of serious complications than 

surgical abortions.” Id. ¶ 15. But Defendants’ claims regarding the safety of abortion are 

contrary to the views of leading medical authorities based upon published scientific 

literature. Nichols Decl. ¶¶ 60–69 (citing Nat’l Acads. Scis. Eng’g & Med., The Safety and 

Quality of Abortion Care in the United States (2018) (“Nat’l Acads. Report”), attached as 

Ex. 1-4 to Nichols Decl.); Schivone Decl. ¶ 19. 

7. Furthermore, other courts, at both the state and federal level, have found Dr. 

Harrison to be neither reliable nor credible on abortion-related issues. Dr. Harrison 

previously served as an expert witness for the state of North Dakota, where she provided 

opinion testimony in support of restrictions on the provision of medication abortion. See 

generally MKB Mgmt. Corp. v. Burdick, 855 N.W.2d 31 (N.D. 2014). The Supreme Court 

of North Dakota found that “Dr. Harrison's opinions lack scientific support, tend to be 

based on unsubstantiated concerns, and are generally at odds with solid medical evidence” 

among other concerns. Id. at 68. The federal district court in North Dakota had previously 

also determined that Dr. Harrison’s opinions “lack scientific support,” are “based on 

unsubstantiated concerns,” and are “generally at odds with solid medical evidence.”  MKB 

Mgmt. Corp. v Burdick, No. 09-2011-CV-02205, 2013 WL 9885391, at *7 (N.D. Dist. Ct. 

July 15, 2013). Another court found that Dr. Harrison’s views regarding medication 

abortion “must be rejected” because they contradict the factual underpinnings of the U.S. 

Supreme Court’s most recent abortion ruling.  Planned Parenthood of Ark. & E. Okla. v. 

Jegley, No. 4:15-CV-00784-KGB, 2018 WL 3816925, at *42 (E.D. Ark. July 2, 2018), 

Case 5:20-cv-00277-G   Document 101   Filed 04/16/20   Page 5 of 46
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 1002 



 

5 

vacated, No. 4:15-CV-00784-KGB, 2018 WL 9944527 (E.D. Ark. Nov. 9, 2018), appeal 

dismissed, No. 18-2463, 2018 WL 9944528 (8th Cir. Nov. 9, 2018). 

8. Additionally, Plaintiffs question Dr. Harrison’s qualification to provide 

testimony on the question of medication abortion’s safety. Dr. Harrison has not practiced 

medicine in nearly twenty years, but rather has been devoting her time to the American 

Association of Pro-Life OBGYNs (“AAPLOG”), an advocacy organization of which she 

is the Executive Director. Harrison Dep. Tr. at 8:18–10:1; 16:11–24, Reprod. Health Servs. 

of Planned Parenthood of the St. Louis Reg. v. Mo. Dep’t of Health & Senior Servs. (Mo. 

Admin. Hr’g Comm’n Aug 28, 2019) (No. 19-0879), attached as Ex. 8-1 to Decl. of Diana 

O. Salgado (“Salgado Decl.”).1 She has never provided a medication abortion. Id. at 83:12–

23; Harrison Dep. Tr. at 212:18–21, MKB Mgmt. Corp. v. Burdick (N.D. Dist. Ct. Dec. 7, 

2012) (No. 09-2011-CV-02205), attached as Ex. 7-9 to Decl. of Ezra Cukor (“Cukor 

Decl.”).  

9. Plaintiffs further question Dr. Harrison’s bias. Dr. Harrison believes that 

anything that might “disrupt” a pregnancy from the point of fertilization onward—

including birth control such as emergency contraception (the “morning-after pill”) and 

intrauterine devices (IUDs)—constitutes homicide. Hr’g Tr. Vol. I (Harrison) 194:21–

195:12; 195:23–196:3, Reprod. Health Servs. of Planned Parenthood of the St. Louis Reg. 

v. Mo. Dep’t of Health & Senior Servs. (Mo. Admin. Hr’g Comm’n Oct. 28, 2019) (No. 

 

1 Dr. Harrison does not consider the leading professional association of OB/GYNs 
in the United States—ACOG—to be a reliable source of medical information because she 
considers them “extremely ideologically pro abortion.” Hr’g Tr. Vol. I (Harrison) at 
193:15–194:11, Ex. 8-2 to Salgado Decl.  
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19-0879) (stating IUDs and emergency contraception can “end the life of a human being”), 

attached as Ex. 8-2 to Salgado Decl.; id. at 196:21–197:11 (“[T]here’s no difference 

between ending the life of a human being inside the womb and ending the life of a human 

being outside. They are both ending the life of a human being, which is homicide.”).  

10. In light of the foregoing, Dr. Harrison cannot be considered a credible or 

reliable source of information on matters relating to abortion and her opinions are entitled 

to no weight. 

Robert M. Marier, M.D., M.H.A.  

11. Defendants also offer the declaration of Dr. Robert L. Marier, who is Board 

Certified in Internal Medicine and Infectious Diseases, as an expert to provide testimony 

regarding the risks of COVID-19 transmission and the necessity of the Executive Order. 

Marier Decl.  

12. As with Dr. Harrison, Dr. Marier’s experience in providing abortion care is 

questionable. Dr. Marier has “never performed an abortion,” and “has not not had any 

experience with obstetrics or gynecological surgeries since medical school,” which led to 

a finding by a federal district Court that he has a “paucity of knowledge or experience 

concerning abortion,” June Med. Servs. LLC v. Kliebert, 250 F. Supp. 3d 27, 61 (M.D. La. 

2017) (“June Medical”), rev’d sub. nom. June Med. Servs. LLC v. Gee, 905 F.3d 787 (5th 

Cir. 2018), cert granted, 140 S.Ct. 35 (Mem) (2019), which undermines the weight of his 

declaration in support of Defendants’ positions.  

13. Additionally, whatever probative weight might attach to Dr. Marier’s 

declaration is substantially reduced by Dr. Marier’s bias against safe and legal abortion, 
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which he maintains “should be outlawed in the United States.” June Medical, 250 F. Supp. 

3d at 61. Moreover, Dr. Marier believes life “begins at conception, not implantation which 

occurs later.” Marier Dep. Tr. at 51:6–11, June Med. Servs. v. Kliebert (M.D. La. Jan. 28, 

2015) (No. 14-CV-525-JWD-RLB), attached as Ex. 7-6 to Cukor Decl. Finally, he 

maintains that contraceptive measures such as IUDs and Plan B should be illegal. Id. at 

52:8–10. Based on his anti-abortion views, a federal district court found that Dr. Marier’s 

credibility was “diminished by his bias” against safe and legal abortion and even certain 

contraception methods. June Medical, 250 F. Supp. 3d at 61. 

Michael T. Valley, M.D. 

14. Defendants also offer the declaration of Dr. Michael T. Valley as an expert 

opinion to support the general proposition that abortion procedures involve risks to patient 

safety, that abortion procedures require greater use of personal protective equipment than 

continued pregnancy, and to offer after-the-fact justification for the Governor’s 

postponement of elective surgeries. Valley Decl. 

15. The probative weight of Dr. Valley’s declaration is diminished by his 

expressed anti-abortion views. For example Dr. Valley believes that first-trimester 

abortions violate the Hippocratic oath. Valley Dep. Tr. 253:12–14, Nova Health Sys. v. 

Hunter (Dist. Ct. Okla. Cty. Sept. 28, 2017) (No. CV-2015-1838) attached as Ex. 7-5 to 

Cukor Decl. And he does not support “elective abortion” in any instance “where it would 

not ultimately result in maternal death” unless the fetus has anencephaly. Valley Dep. Tr. 

187:12–15, Burns v. Cline, (Okla. Dist. Ct. Nov. 23, 2015) (No. CV-2014-1896), attached 
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as Ex. 7-4 to Cukor Decl. Dr. Valley also opposes abortion in the case of rape. Id. at 

186:21–23. Due to his strong bias, Dr. Valley’s opinion is entitled to no weight. 

2. Defendants Misrepresent the Safety of Procedural Abortion and 
the Rates of Hospital Admission After Abortion 

 
16. Evidence refutes Defendants’ claim that “[a]bortion increases the short-term 

risk that a pregnant woman will need hospitalization.” Defs.’ FOF ¶ 72. Women who 

continue their pregnancies are far more likely than those who have abortions to require 

emergency room visits or hospital care. Pls.’ FOF ¶ 64 (citing Nichols Decl. ¶¶ 51, 66; 

Schivone Decl. ¶ 21). Among pregnant women, one-fifth will visit an emergency room at 

least once during their pregnancy, and a significant percentage (29%) of those patients will 

do so more than once. Id. (citing Nichols Decl. ¶ 51). Miscarriage, which is common early 

in pregnancy (it ends approximately 10% of pregnancies in the first trimester and 1 to 5% 

of pregnancies between 13 to 19 weeks LMP) leads to significant numbers of emergency 

room visits. Id. In sharp contrast, abortion care results in an emergency room visit and 

abortion related treatment or diagnosis in less than 0.87 % of cases. Id.; see also Ushma 

Upadhyay, Incidence of Emergency Department Visits and Complications After Abortion, 

Obsetrics & Gynecology at 7 (2015), attached as Ex.1-7 to Nichols Decl. (“Upadhyay 

2015”). Accordingly, abortion decreases the short-term risk that a pregnant woman will 

require hospitalization. 

17. Defendants’ claims regarding the possible complications with abortion do 

not support the inference that abortion patients are likely to need hospital care. It is 

undisputed that Plaintiffs’ patients “almost never” experience complications that require 
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hospital transfer. Defs.’ FOF ¶ 69 (citing Burkhart Decl. ¶ 31; Burns Decl. ¶ 20 (attesting 

that in 46 years, Dr. Burns has only sent one patient to the hospital)). While complications 

associated with both medication and procedural abortion are rare, nearly all such 

complications can be managed in an outpatient setting. Pls.’ FOF ¶ 114–115 (citing 

Nichols Decl. ¶¶ 61, 64; Schivone Decl. ¶¶ 19–20); see also id. ¶ 116. Abortion-related 

emergency room visits make up only 0.01% of all emergency room visits, and as discussed 

supra ¶ 16 , less than one percent of abortions result in an emergency room visit at which 

the patient receives a diagnosis, treatment, or diagnosis and treatment for an abortion-

related reason. Id. at ¶ 115 (citing Nichols Decl. ¶¶ 54, 65; Schivone Decl. ¶ 20; Upadhyay 

2015 at 7); Ushma Upadhyay, Abortion-Related Emergency Department Visits in the 

United States: An Analysis of a Nat’l Emergency Dep’t Sample, 16 BMC Med. 1, 8 (2018), 

attached as Ex. 1-10 to Nichols Decl. (“Upadhyay 2018”). Defendants’ experts cite no 

scientific support for their conclusory claims to the contrary. See Nichols Decl. ¶ 60; contra 

Defs.’ FOF ¶ 69 (citing Harrison Decl. ¶¶ 12–14; Sanders Decl. ¶ 8).  

18. Plaintiffs object to the relevance of Defendants’ citation to the Fifth Circuit’s 

finding regarding the number of abortion patients annually hospitalized in a different state. 

Defs.’ FOF ¶ 73 (citing Planned Parenthood of Gr. Tex. Surgical Health Servs. v. Abbott, 

748 F.3d 583, 595 (5th Cir. 2014)). Defendants fail to account for the substantial difference 

between the annual number of abortions performed in Texas and in Oklahoma. Compare 

Okla. State Dep’t of Health, Abortion Surveillance in Oklahoma 2002-2018 Summary 

Report at 4 (June 2019) (reporting an average of 5,410 abortions per year in Oklahoma 

between 2002 and 2018), attached as Ex. 2-1 to Suppl. Decl. of Julie Burkhart, ECF No. 
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84-2, with Abbott, 428 F.3d at 591 (noting that more than 66,858 people seek abortion in 

Texas each year). In addition, Defendants fail to note that the Supreme Court subsequently 

struck down the same Texas law that the Fifth Circuit in Abbott upheld, and contrary to the 

Fifth Circuit, the Supreme Court found that “abortion in Texas was extremely safe with 

particularly low rates of serious complications.” Whole Woman's Health v. Hellerstedt, 136 

S. Ct. 2292, 2298, 2311 (2016) (noting “[e]xpert testimony to the effect that complications 

rarely require hospital admission, much less immediate transfer to a hospital from an 

outpatient clinic”).  

19. Defendants’ claims regarding the risks associated with first-trimester 

procedural abortion and D&E abortion are exaggerated and scientifially unsupported. 

Defs.’ FOF ¶¶ 81, 90. Defendants rely solely on the conclusory testimony of Dr. Michael 

Valley, whose opinions are entitled to no weight. See supra ¶ 15. Dr. Valley does not 

acknowledge, let alone dispute, that such complications are rare. Pls.’ FOF ¶ 62. To the 

extent Dr. Valley discusses risks associated with procedural abortion, he fails to 

differentiate between major and minor complications. Nichols Decl. ¶ 64. The record 

before the Court supports a finding that major complications arise in only 0.16% of first-

trimester procedural abortion and in only 0.41% of second-trimester procedural abortion 

cases, which includes D&E abortion. Pls.’ FOF ¶ 58 (citing Schivone Decl. ¶ 20); see also 

Nichols Decl. ¶ 63; Upadhyay 2015 at 4–5. 

20. Defendants’ claim that complications associated with abortion “may increase 

the use of hospital services” is speculative and the record shows otherwise. Defs.’ FOF 

¶ 91. Major complications from abortion by any method are extremely rare and occur in 
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less than one-quarter of one percent (0.23%) of cases. Pls.’ FOF ¶ 58 (citing Schivone Decl. 

¶ 20). Almost all complications associated with abortion—including most cases of 

hemorrhage, cervical laceration, and incomplete abortion—can be safely and appropriately 

managed in an outpatient clinic setting. Pls.’ FOF ¶ 115; Nichols Decl. ¶ 64; see also 

ACOG Br. II at 6–7. As discussed supra, abortion-related emergency room visits make up 

0.01% of all emergency room visits, and only 0.87% of abortions result in emergency room 

visits at which the patient receives a diagnosis or treatment for an abortion related 

complication. Id. (citing Nichols Decl. ¶¶ 54, 65; Schivone Decl. ¶ 20; Upadhyay 2015 at 

7); Upadhyay 2018 at 8. 

21. Defendants flout extensive scientific evidence advancing the claim that the 

complication rate for abortion in general, and medication abortion in particular, is unknown 

or understated. Defs.’ FOF ¶¶ 92, 100. Dr. Harrison’s speculation does not undermine 

overwhelming evidence to the contrary. Extensive credible expert testimony and multiple 

peer-reviewed studies in the record confirm the safety of abortion. Nichols Decl. ¶¶ 60–66; 

Schivone Decl. ¶ 19; Decl. of Daniel A. Grossman, M.D. Supp. Pls.’ Reply Mot. Temp. 

Inj. (“Grossman Decl.”) ¶ 3, attached as Ex. 1-2 to Nichols Decl. Leading medical 

authorities, including ACOG, the AMA, the American Academy of Family Physicians, the 

American Academy of Pediatrics, and the American Osteopathic Association have 

concluded that legal abortion is one of the safest medical procedures in the United States. 

Pls’ FOF ¶ 57 (citing ACOG Br. II at 4–5; see also ACOG Br. I at 6). The National 

Academies of Sciences, Engineering, and Medicine (“National Academies”)—which are 

chartered by Congress to provide independent, objective analysis of the nation’s complex 
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scientific problems and public policies—have also determined that medication and 

procedural abortions rarely result in complications and do so at rates of no more than a 

fraction of a percent. Id. (citing      Nat’l Acads. Report at 77–78). Indeed, the National 

Academies has dispelled the notion that complication rates “are unknown” in concluding 

that available evidence based on “the extensive body of research documenting the safety 

of abortion care” is “quite robust.” Nichols Decl. ¶ 62 (citing Nat’l Acads. Report at 1, 14).  

22. Accordingly, as discussed supra ¶ 19–21, the record before the Court 

supports a finding that major complications from abortion by any method are extremely 

rare. See Pls.’ FOF ¶ 57–58. More specifically, major complications arise in just 0.31% 

(i.e., 3 patients out of 1,000) of medication abortion cases (making medication abortion 

safer than aspirin, Tylenol, and Viagra); 0.16% of first-trimester procedural abortion cases; 

and 0.41% of second-trimester procedural abortion cases. Id. Complications leading to a 

hospital visit are rarer still. Id. ¶ 58.  

3. Defendants Misrepresent the Safety of Medication Abortion 

23. Plaintiffs dispute Defendants’ suggestion that medication abortion patients 

experience major complications and then go directly to hospitals to receive treatment. 

Defs.’ FOF ¶ 70. Defendants present no evidence of people experiencing major 

complications from medication abortion going on their own to hospitals. To the extent that 

Defendants seek to claim that unreported complications should drive up the reported rates, 

their own expert declarations offer only misrepresentations or unsupported speculation. 

Valley Decl. ¶ 5; Sanders Decl. ¶ 4. For example, Dr. Harrison counts homicides by third 

parties as deaths related to medication abortion, when these plainly have no bearing on the 
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safety of the treatment. She cites a raw number of adverse events but these numbers actually 

establish an exceedingly low complication rate. For the same reasons discussed above, see 

supra ¶ 21, Dr. Harrison’s baseless speculation that complication rates for medication 

abortion are underreported must be rejected.2 See also Nichols Decl. ¶¶ 67–68; Grossman 

Decl. ¶¶ 2–8, Nichols Decl. Ex. 1-2. 

24. Defendants’ reliance on Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 

2292, 2311 (2016), Defs.’ FOF ¶ 70, is seriously misplaced, as the Supreme Court held 

abortion is “extremely safe with particularly low rates of serious complications.” 136 S. 

Ct. at 2381.  

25. Credible expert testimony and multiple peer reviewed studies in the record 

demonstrate that abortion in general and medication abortion specifically carry low risk of 

complications requiring hospitalization. Pls.’ FOF ¶ 115. Studies that account for patients 

seeking hospital care without transfer by the abortion provider have found that abortion-

related emergency room visits make up only 0.01% of all ER visits, and only 0.87% of 

abortions result in an emergency room visit at which the patient receives a diagnosis, 

treatment, or diagnosis and treatment for an abortion-related reason. Id. (citing Nichols 

Decl. ¶¶ 54, 65; Schivone Decl. ¶ 20; Upadhyay 2015 at 7); Upadhyay 2018 at 7. 

 

2 Dr. Harrison hypothesizes without evidence that women seeking follow up care might 
not disclose that they have had a medication abortion. Decl. of Donna Harrison, M.D., ECF 
No. 54-7 ¶ 14 When testifying about an equivalent hypothesis in 2017, she could not 
ground it in any specific data and admitted she had never spoken to any woman, “in a 
clinical setting” or otherwise, who had done as much. Harrison Dep. Tr. 61:19-63:6, Okla. 
Coalition for Reproductive Justice v. Cline, No. CV-2014-1886 (Okla. Dist. Ct. Feb. 9, 
2017), attached as Ex.7-8 to Cukor Decl. 
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26. Plaintiffs dispute Defendants’ attempt to undermine high-quality, peer-

reviewed research by baselessly asserting that it undercounts major complications. Defs.’ 

FOF ¶ 101. The study they attack, Upadhyay 2015, defines “major” complication broadly 

to include “serious unexpected adverse events requiring hospital admission, surgery, or 

blood transfusion.” Grossman Decl. ¶ 20, Nichols. Decl. Ex. 1-2. This definition is similar, 

if not more inclusive, than the FDA’s definition of a “serious adverse event.” Id. 

Hemorrhage does not have a standard definition and may be interpreted to mean any degree 

of bleeding. Id. at ¶ 22. Given that bleeding is an expected symptom of medication 

abortion, unquantified hemorrhage is not necessarily a sign of an adverse event—and 

certainly not a major one. Id. The study counts hemorrhages that led to blood transfusions 

as “major complications,” thereby capturing serious adverse events. See id. at ¶ 23. Another 

study that defined emergency room visits requiring treatment more broadly found rates of 

0.15 to 0.21%. for medication abortion. Id at ¶ 21.  

27. Plaintiffs dispute and find immaterial Defendants’ FOF ¶ 71, which seeks to 

inflate the complication rate for medication abortion by describing an inapplicable study. 

The study—Ea Mulligan & Haley Messenger, Mifepristone in South Australia: The First 

1343 Tablets, 40 Austl. Family Physician 5, 343 (May 2011)—draws from a small sample 

size of the first uses of medication abortion in Australia and does not control for the timing 

or mode of misoprostol administration, i.e., whether it is administered at the same or 

different time as mifeprex. Grossman Decl. ¶ 25, Nichols Decl. Ex. 1-2. As a result, it is 

impossible to tell what, if any, portion of the sample used a medication abortion protocol 

equivalent to the two-step protocolused in Oklahoma clinics. In any event, the study 
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concluded that “the rate of any adverse outcome following early abortion is low” and that 

“little can be made of the likelihood of the most serious adverse outcomes of early abortion 

except to note that they are rare.” Id. By omitting crucial information, Defendants 

mischaracterize a study that furthermore is inapplicable here. 

28. As discussed supra ¶¶ 17, 20, overwhelming record evidence establishes that 

abortion, including medication abortion, rarely results in a hospital visit. Pls.’ FOF ¶¶ 57–

62, 114. Indeed, a continued pregnancy or a colonoscopy is more likely than abortion care 

to result in an overnight inpatient stay, blood transfusion or surgery. Id. at 8.  

29. Without defining the term, Defendants seek to characterize medication and 

surgical abortions as “medical procedures” that should be banned or restricted. Defs.’ FOF 

¶ 78. Medication abortion is not a procedure; it is two pills taken orally. Pls.’ FOF ¶ 54. 

Plaintiffs do not dispute that procedural abortion is a “medical procedure,” although it 

requires no incisions or anesthesia. Pls.’ FOF ¶ 55. And semantics aside, ACOG, the AMA 

and other major medical groups have filed an amicus brief in this case asserting that 

abortion is essential, time-sensitive health care that should not be restricted in response to 

the COVID-19 pandemic. ACOG Br. II at 3–6; see also id. at 9 (“While abortion is a safe 

and common medical procedure, it is also a time-sensitive one for which a delay may 

increase the risks or potentially make it completely inaccessible. The consequences of 

being unable to obtain an abortion profoundly impact a person’s life, health, and well-

being.”). 

30. Plaintiffs dispute Defendants’ characterizations of the relative complication 

rates of medication and procedural abortion “at the same gestational stage” and find them 
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immaterial. Defs.’ FOF ¶ 93. Record evidence establishes that overall, “medication 

abortions have an extremely low complication rate relative to other medical procedures, 

including surgical abortion.” Grossman Decl. at ¶ 10, Nichols Decl. Ex. 1-2.  

31. Defendants rely on studies with methodological limitations to inaccurately 

imply that medication abortion is less safe than procedural abortion. The Mulligan and 

Niinimaki studies cited by Dr. Harrison have serious methodological limitations that 

undermine their applicability to Plaintiffs’ practice: The Mulligan study has a small sample 

size and does not control for the route or timing of misoprostol administration. Grossman 

Decl. ¶ 25, Nichols Decl. Ex. 1-2; Harrison Dep. Tr. 97:9-25, Cukor Decl. Ex 7-8 

(testifying the study does “not break out” results based on timing of misoprostol and that 

such timing affects results). The Niinimaki study does not differentiate between medication 

abortion protocols. Grossman Decl. ¶ 25, Nichols Decl. Ex. 1-2; Harrison Dep. Tr. 98:10–

17, Cukor Decl. Ex. 7-8 (testimony of Harrison agreeing that study encompassed several 

medication abortion protocols and results do not differentiate based on that.). Nor does it 

define how hemorrhage is quantified and so it could include any degree of bleeding, 

thereby lumping an expected outcome of medication abortion together with adverse events. 

Grossman Decl. ¶¶ 22, 25, Nichols Decl. Ex. 1-2; Harrison Dep. Tr. 98:18–99:6, Cukor 

Decl. Ex 7-8 (acknowledging that hemorrhage is not defined by study and could encompass 

bleeding of varying levels of severity). Both studies nevertheless concluded that 

medication abortion is safe and rarely involves serious complications. Grossman Decl. 

¶ 25, Nichols Decl. Ex. 1-2.  
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32. Plaintiffs object to Defendants’ mischaracterizations of the Mifeprex Label 

to overstate the risks of medication abortion. Defs.’ FOF ¶¶ 94–96. The FDA label plainly 

states that serious adverse reactions occur in less than 0.5% of uses. The label’s description 

of more common adverse reactions, also referred to as side effects, does not suggest 

medication abortion is unsafe but instead informs patients of potential side effects and 

counsels them on how to address them. Nichols Decl. ¶ 67.  

33. Plaintiffs agree that the Mifeprex “black box” warning says that serious and 

sometimes fatal adverse events are rare, however Defendants omit key information. The 

“black box” warning goes on to read: “Serious and sometimes fatal infections and bleeding 

occur very rarely following spontaneous, surgical, and medical abortions, including 

following MIFEPREX use. No causal relationship between the use of MIFEPREX and 

misoprostol and these events has been established.” Nichols Decl. ¶ 68, Grossman Decl. 

¶ 8 (quoting FDA label), Nichols Decl. Ex. 1-2.  

34. Plaintiffs find irrelevant Defendants’ statements about the application of a 

Risk Evaluation and Mitigation Strategy (“REMS”) to Mifeprex. Defs.’ FOF ¶¶ 97–98. 

Leading medical groups have disputed whether the REMS is necessary, but the REMS in 

any event is irrelevant. Nichols Decl. ¶ 69; Grossman Decl. ¶ 9, Nichols Decl. Ex. 1-2. 

Contrary to Dr. Harrison’s insinuation, the fact that Mifeprex has a REMS does not 

undermine its well-documented safety. Nichols Decl. ¶ 69. The FDA-approved label, in 

addition to numerous peer reviewed data, makes clear that medication abortion is safe. See 

Nichols Decl. ¶¶ 67–68, see also supra ¶ 32. 
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35. Plaintiffs dispute Defendants’ contentions about the rate of incomplete 

abortion and required follow up care. Defs.’ FOF ¶ 99. Defendants’ claims are based on 

their discredited expert’s cherry-picking of inapplicable studies. See supra ¶ 31. 

Incomplete abortions are far less common than Defendants claim. Upadhyay 2015 at 6 

Table 4 (finding an incomplete abortion rate of 0.87% for medication abortion and 0.42% 

overall). In any event, incomplete abortions are generally managed in an outpatient setting, 

with medication or aspiration, and do not require any hospital care. Pls.’ FOF ¶¶ 58, 114–

115. Defendants’ assertion about the risk of hospitalization is also plainly incorrect. Defs.’ 

FOF ¶ 99. The FDA’s clinical review team concluded that U.S. hospitalization rates 

associated with medication abortion are drastically lower than defendants claim--- between 

0.04% and 0.06%. Grossman Decl. ¶ 19, Nichols Decl. Ex. 1-2.  

36. Defendants are wrong to suggest that it is inappropriate to offer medication 

abortion up to 11 weeks LMP. While the current FDA protocol contemplates the use of 

medication up to 10 weeks LMP, medication abortion abortion has been proven safe and 

effective beyond 10 weeks, Nichols Decl. ¶ 21, and it is “common” and “good medical 

practice” for physicians to prescribe medications “off-label” in such circumstances. 

Planned Parenthood Ariz., Inc. v. Humble, 753 F.3d 905, 909 (9th Cir. 2014) (enjoining a 

law requiring physicians to follow the FDA label for medication abortion) (quotations and 

citations omitted); Planned Parenthood Sw. Ohio Reg. v. Dewine, 931 F.3d 530, 535 (6th 

Cir. 2019) (noting that contra a state law restricting medication abortion to the FDA label, 

“physician reliance on evidenced-based, ‘off-label’ protocols is standard medical practice 

and is often protected in certain areas of state law, including in Ohio.”). 
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4. Plaintiffs Are Safely Providing Abortion Care During COVID-19, While 
Using Minimal PPE 

37. Plaintiffs dispute Defendants’ repeated claims that Plaintiffs are using too 

much PPE and not enough PPE. Defs.’ FOF ¶¶ 49–51, 60–61, 63, 89. Plaintiffs’ evidence 

makes clear that procedural abortions require relatively little PPE, especially when it comes 

to aspiration abortion, and medication abortion (including a medication abortion) uses 

hardly any PPE. Pls.’ FOF ¶ 108. In addition, the measures Plaintiffs instituted to prevent 

the spread of COVID-19 are in keeping with guidance from the CDC and other leading 

medical organizations. Pls.’ FOF ¶ 99. They are also comparable to the measures instituted 

at other outpatient medical practices in Oklahoma. Id. 

38. Desperate to portray abortion providers as using more PPE than they actually 

are, Defendants wrongly contend that medication abortion requires an in-person follow-up 

visit to confirm termination or manage major complications such as hemorrhage. Defs.’ 

FOF ¶ 45. First, it is within the standard of care to confirm pregnancy termination without 

an in-person follow up visit. See NAF Sample Guideline: Medication Abortion Telephone 

Follow-Up, https://5aa1b2xfmfh2e2mk03kk8rsx-wpengine.netdna-ssl.com/wp-

content/uploads/Telephone-follow-up-for-medication-abortion.pdf (“Telephone follow-up 

reduces the need for in-person or laboratory follow-up and is acceptable and safe for 

patients”); Grossman Decl. ¶ 15, Nichols Decl. Ex. 1-2 (“Patients receive the care they 

need for medication abortion—whether provided via telemedicine or during an office 

visit.”) Second, major complications from abortion by any method are extremely rare. See 

Pls.’ FOF ¶ 58.  
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39. Next, contrary to Defendants’ proposed findings, Defs.’ FOF ¶¶ 54, 63, 

Defendants’ own experts and other declarants confirm that Plaintiffs are using adequate 

PPE. For example, Dr. Valley states that because of the pandemic, many clinics have 

adopted “occasional use of gloves for an exam,” and “using a mask when seeing patients 

in clinic,” and that this “should also be true for the abortion clinics themselves.” Valley 

Decl. ¶ 10. See also Decl. of Rita Sanders, D.O. (“Sanders Decl.”) ¶ 7, ECF No. 54-8 

(referring to wearing, at a hospital in Arkansas, a “cloth mask” and a “regular mask”). 

Defendants acknowledge that Plaintiffs are “using masks throughout the day,” Defs.’ FOF 

¶ 108, and the undisputed evidence is that Plaintiffs are also using gloves when providing 

care to patients. Pls.’ FOF ¶ 108. When providing procedural care, specifically, Plaintiffs 

also use shoe covers, reusable protective eyewear or a face shield, and sometimes a surgical 

gown. Id. 

40. Some of Defendants’ experts attack Plaintiffs for not all using N95 

respirators, the specialized masks designed to block at least 95% of very small test 

particles, claiming that it is necessary for all physicians and their staff to use these when 

performing “surgery.” See Decl. of Jeremy Haney, M.D. (“Haney Decl.”) ¶ 7, ECF No. 54-

3 (“For surgery, . . full PPE absolutely must be worn which includes an N95 mask, eye 

shield, gown, and gloves . . [,] anyone in the operating room needs full PPE as well.”); 

Defs.’ FOF ¶ 51; see also Sanders Decl. ¶ 10. (“surgeries require ‘full and in some cases 

extra PPE materials,’” but does not define what “full” or “extra” PPE entails). But neither 

medication nor procedural abortion involves “surgery,” as it involves no incision or general 

anesthesia. Pls.’ FOF ¶ 55. Moreover, Plaintiffs do not provide abortions in an “operating 
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room.” Pls.’ FOF ¶ 67 (stating Plaintiffs provide abortion care in outpatient abortion 

clinics). Thus, while some physicians may use N95 masks when providing care that does 

not involve surgery, Defendants have not shown that the standard of care requires N95 

masks for all medical care, including abortion care. 

41. Plaintiffs dispute Defendants’ contention that “normal pregnancy care does 

not require as much PPE as normal abortion care,” and that prenatal care can be delayed or 

provided by telemedicine. Defs. FOF ¶¶  64, 75. These claims are contrary to the standard 

of care in Oklahoma and elsewhere.3 As Dr. Stone attests, while some of pregnancy-related 

appointments can be consolidated or potentially moved to telemedicine during the COVID-

19 pandemic, even in the current crisis, medical authorities recommend at minimum that 

pregnant women obtain in-person care from a physician at 11–13 weeks LMP and again at 

18–22 weeks LMP for ultrasounds and blood work necessary to ensure the woman’s health 

and screen for fetal abnormalities.4 Pls.’ FOF ¶ 104. Clinicians wear gloves and a mask at 

each of these appointments. Pls.’ FOF ¶ 111. Even more in-person visits may be necessary 

if the patient has a pre-existing condition or a complication that makes the pregnancy high 

risk. Pls.’ FOF ¶ 104. Moreover, women who continue their pregnancies are also far more 

likely than those who have abortions to require emergency room visits or hospital care. 

 

3 Defendants claim this point is debatable among OB/GYNs locally, Defs.’ FOF ¶ 65, but 
provide no testimony from an OB/GYN that currently provides prenatal care in Oklahoma. 
Plaintiffs’ expert, Dr. Stone, is such a person and disputes Defendants’ claims. See supra. 
4 Defendants’ expert does not dispute that some prenatal visits must be conducted in person. 
Valley Decl. ¶ 8; Supp. Decl. of Michael T. Valley (“Valley Suppl. Decl.”) ¶ 4, ECF No. 
96-2.  
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Pls.’ FOF ¶ 64. Thus, the prenatal and other care that pregnant patients receive requires 

PPE comparable to, if not greater than, abortion services. Pls.’ FOF ¶ 110. 

II. PLAINTIFFS’ RESPONSE TO DEFENDANT’S CONCLUSIONS OF LAW 

A. Plaintiffs Meet Either Standard for a Preliminary Injunction  

42. Defendants claim that Plaintiffs must satisfy a heightened standard by 

making a strong showing under both the likelihood of success on the merits and the balance 

of equities before an injunction can issue. Defs.’ COL ¶¶ 5–6. Even assuming Defendants 

are correct, Plaintiffs have made a sufficiently strong showing under this standard. See Pls.’ 

COL Secs. IV and VI. 

43. Plaintiffs dispute Defendants’ contention that “[c]ourts must be especially 

reluctant to exercise this equitable relief in time of crisis.” Defendants’ claim is wholly 

unsupported; indeed, the case they cite is not about “equitable relief in time of crisis.” 

Defs.’ COL ¶ 7. As discussed further below, and as this Court has already concluded, while 

the government does have authority to “safeguard the public health and the public safety” 

in an emergency, Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905), that power is not 

unfettered. TRO at 2, ECF No. 70. 

44. Numerous district courts, including this Court, have appropriately provided 

equitable relief against executive orders issued during the COVID crisis. See Pls.’ COL 

¶ 53 (citing courts’ granting a preliminary injunction in Alabama and TROs in Ohio and 

Texas against orders issued during the COVID-19 pandemic limiting access to abortion); 

see also On Fire Christian Ctr., Inc. v. Fischer, No. 3:20-CV-264-JRW, 2020 WL 
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1820249, at *8 (W.D. Ky. 2020) (granting TRO against COVID-19 order, holding 

“constitutional rights still exist” during the pandemic); Pls.’ COL ¶ 4. 

B. Plaintiffs Have Third Party Standing. 

45. Relying on Kowalski v. Tesmer, 543 U.S. 125 (2004), Defendants reiterate 

their argument that Plaintiffs’ lack third party standing to bring this action. Defs.’ COL 

¶¶ 8–12. As Plaintiffs explain in their proposed Conclusions of Law, Pls.’ COL ¶ 1, this is 

contrary to decades of precedent. As this Court has already found, “[t]he Supreme Court 

has held that abortion providers have standing to raise constitutional challenges on behalf 

of their patients. TRO at 1 n.1 (quoting Singleton v. Wulff, 428 U.S. 106, 118 (1976) 

(plurality opinion)). This is particularly true where, as here, the challenged restriction 

operates directly on clinics and physicians. See, e.g., Planned Parenthood of Cent. Mo. v. 

Danforth, 428 U.S. 52, 62 (1976); Doe v. Bolton, 410 U.S. 179, 188 (1973); see also 

Singleton, 428 U.S. at 108 (plurality opinion). The Tenth Circuit adheres to these 

precedents, which are binding on this Court. See e.g., Planned Parenthood of Rocky 

Mountains Servs. v. Owens, 287 F.3d 910 (10th Cir. 2002).5 

 

5 Moreover, Kowalski recognized that third-party standing is appropriate where 
“enforcement of [a] challenged restriction against the litigant would result indirectly in the 
violation of third parties' rights.” Id. at 130. Kowalski also reaffirmed the Supreme Court’s 
recognition of third-party standing where a litigant has “a close relationship” to the third 
party and some “hindrance” prevents the third party’s ability to protect his or her own 
interests. Id. at 129–30. The Supreme Court has long held that the physician patient 
relationship satisfies the “close relationship” factor for purposes of third party standing to 
challenge abortion regulations. Singleton, 428 U.S. at 117. As the Supreme Court noted in 
Singleton, “the constitutionally protected abortion decision is one in which the physician 
is intimately involved,” and it may be that “[a] woman cannot safely secure an abortion 
without the aid of a physician.” Singleton, 428 U.S. at 117–18 (plurality op.). Other courts 
have repeatedly recognized that a “pregnant woman’s ability to assert her own rights is 
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C. Defendants’ Application of Jacobson and Casey is Fundamentally Flawed 

1. Jacobson does not support Defendants’ claim that the police power is 
absolute during a pandemic. 

46. Plaintiffs do not dispute that states retain the power to enact “such reasonable 

regulations . . . as will protect the public health and the public safety.” Defs.’ COL ¶ 14; 

Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 25 (1905). However, 

Defendants fail to acknowledge that Jacobson recognizes that “[a] local enactment or 

regulation, even if based on the acknowledged police powers of a state, must always yield 

in case of conflict with the exercise by the general government of any power it possesses 

under the Constitution, or with any right which that instrument gives or secures.” Id. See 

Pls.’ COL ¶¶ 4–13; TRO at 2–3.  

47. Plaintiffs dispute Defs.’ COL ¶ 16, which argues that public health 

regulations may carte blanche restrict Fourteenth Amendment liberty. Under Jacobson, 

even when seeking to “protect the public health,” a state violates the Constitution when its 

actions (1) “go beyond the necessity of the case,” (2) result in “a plain, palpable invasion 

of rights secured by the fundamental law,” or (3) have “no real or substantial relation to” 

the state’s public health goals. 197 U.S. at 28, 31. See Pls.’ COL ¶¶ 4–13; TRO at 2–3. The 

cases cited by Defendants all conducted this type of analysis.6  

 
beset with obstacles,” and “[s]he may be dissuaded from litigating because of her desire to 
protect her privacy; also, the imminence of mootness renders her claims less capable of 
assertion.” Planned Parenthood of Minn., Inc. v. Citizens for Cmty. Action, 558 F.2d 861, 
865 n.3.  
6 In Phillips v. City of New York, 775 F.3d 538, 543 (2d Cir. 2015) (per curiam), the Second 
Circuit recognized that under Jacobson, a court reviewing a challenge to a state’s public 
health response must still determine whether the action violates the plaintiff’s fundamental 
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48. Plaintiffs dispute that such regulations may cause permanent and total 

deprivation of individual liberty interests. Defs.’ COL ¶ 17. This conclusion is contrary to 

Jacobson, which holds that a state’s exercise of its police power may not impose a “plain, 

palpable invasion of rights.” Jacobson, 197 U.S. at 31; see also TRO at 2, 9; Pls.’ COL 

¶¶ 4–13. 

49. Plaintiffs dispute the relevance of Defendants’ proposed conclusions that 

public health regulations may restrict interstate and foreign commerce, as well as interfere 

with the constitutional prohibition on uncompensated taking of property. Defs.’ COL ¶ 18. 

This challenged action does not implicate the Commerce Clause or the Takings Clause. To 

the extent Defendants contend that constitutional limitations imposed by the Commerce 

Clause and the Takings Clause must always give way to public health regulations, the 

proposed conclusion is contrary to decisions by other courts, including the U.S. Supreme 

Court. See, e.g., Compagnie Francaise de Navigation a Vapeur 186 U.S. at 397 

(confirming that any restriction on interstate and foreign commerce enacted by a state 

exercising its police powers must not be repugnant to the Constitution); Hannibal & J.R. 

St. Co. v. Husen, 95 U.S. 465, 473–74 (1877) (striking down a Missouri law that limited 

 
rights. In Reynolds v. McNichols, 488 F.2d 1378, 1382 (10th Cir. 1973), this Court did not 
suspend judicial review of an ordinance authorizing detention of persons suspected of 
carrying venereal disease, but considered whether the ordinance was “illogical or 
unreasonable.” In Compagnie Francaise de Navigation a Vapeur v. Bd. of Health of State 
of La., 186 U.S. 380 (1902), the Court evaluated whether a quarantine violated the 
fourteenth amendment. And in Hickox v. Christie, 205 F. Supp. 3d 579, 592 (D.N.J. 2016), 
although the district court found the quarantine order at issue did not violate clearly 
established constitutional norms, it noted that other courts have struck down quarantine 
orders that were found to be “arbitrary and unreasonable in relation to their goal of 
protecting the public health.”  
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commerce in order to “protect domestic cattle against infectious disease” because the law 

“went beyond the necessity for its exercise”); Lech v. Jackson, 791 Fed. App’x 711 (10th 

Cir. Oct. 29, 2019) (assessing whether property damage incurred during a police action 

could give rise to a claim under the Takings Clause, and suggesting plaintiffs might have 

an actionable claim under a different clause of the constitution).  

50. Plaintiffs dispute that certain public health restrictions on First Amendment 

Freedoms justify restrictions in this context. Defs.’ COL ¶ 19. To the extent Defendants 

contend that constitutional rights guaranteed by the First Amendment must always give 

way to public health regulations, it is not supported by the authorities cited. See Banzhaf v. 

F.C.C., 405 F.2d 1082, 1101 (D.C. Cir. 1968) (holding that the FCC ruling at issue “[did] 

not abridge the First Amendment freedoms of speech or press”).  

51. Plaintiffs dispute that the police power over public health increases during 

an emergency such that states may disregard individual rights and liberties. Defs.’ COL 

¶ 20. This proposed conclusion is a misreading of Jacobson. See TRO at 2–3; Pls.’ COL 

¶¶ 4–13. In In re Abbott, No. 20-50264, 2020 WL 1685929, at *19 (5th Cir. Apr. 7, 2020), 

the Fifth Circuit acknowledged “individual rights secured by the Constitution do not 

disappear during a public health crisis.” Id. One week after issuing that decision, the Fifth 

Circuit permitted both medication abortions and abortions for women who would be past 

the legal limit in Texas to continue during the pendency of an appeal of a modified TRO 

entered by the District Court. In re Abbott, No. 20-50296, 2020 WL 1866010, at *2 (5th 

Cir. Apr. 13, 2020).  
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52. Defendants provide an inaccurate account of the holding of Phillips v. City 

of New York, 775 F.3d 538, 543 (2d Cir. 2015) (per curiam). Defs.’ COL ¶ 23. In Phillips, 

the Second Circuit recognized that even under Jacobson, a court must still determine 

whether a state’s action to protect the public health violates fundamental rights. Indeed, the 

United States Court of Appeals for the Fifth Circuit has held that in determining whether 

to enjoin enforcement of a COVID-19 executive order against abortion providers, the court 

should “weigh [the executive order’s] benefits and burdens in any particular circumstance.” 

In re Abbott, 2020 WL 1685929, at *12.  

53. Plaintiffs dispute Defendants’ assertion that Plaintiffs bear the burden of 

proving that “the means prescribed by the state . . . has no real or substantial relation to the 

protection of the public health and the public safety.” Defs.’ COL ¶ 24. This is an 

inaccurate statement of the evidentiary showing required by Jacobson. Once it has been 

shown that a state action places a burden on a fundamental right, it is the State that must 

demonstrate the benefits to public health outweigh that burden. See Robinson v. Marshall, 

No. 2:19-cv-00365, 2020 WL 1847128 (M.D. Ala. Apr. 12, 2020); Preterm-Cleveland v. 

Att’y Gen. of Ohio, No. 1:19-cv-360, slip op. at 7 (S.D. Ohio Mar. 30, 2020), ECF No. 43 

(“Defendants have not demonstrated to the Court . . . that Plaintiffs’ performance of these 

surgical procedures will result in any beneficial amount of net saving of PPE in Ohio such 

that the net saving of PPE outweighs the harm of eliminating abortion.”); On Fire Christian 

Ctr., Inc v. Fischer, No. 3:20-cv-00264-JRW (W.D. Ky. Apr. 11, 2020), ECF No. 6 

(finding that Louisville must prove its interest compelling and its regulation of fundamental 

rights narrowly tailored). 
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54. Plaintiffs dispute that public health officials’ determinations are entitled to 

deference, absent a “reliable showing of error.” Defs.’ COL ¶ 26. First, unlike in Jacobson, 

197 U.S. at 12, where the regulation at issue was enacted by the “board of health of 

Cambridge,” Defendants have presented no evidence that the decision to issue the Press 

Release expanding the Executive Order to all abortion services was made by “public health 

officials.” The order was issued by the Governor, and Secretary of Health Jerome 

Loughridge does not claim to have had any role in it. See Pls.’ FOF ¶ 13. Nor is Defendants’ 

proposed conclusion supported by Hickox v. Christie, 205 F. Supp. 2d 579, 592–94 (2016), 

where the court did make its own assessment of whether an 80-hour detention to quarantine 

a nurse who had been exposed to the Ebola virus was reasonable.  

55. Defendants contend that the standard of review of a state action during an 

emergency is whether that action is unreasonable or arbitrary, Defs.’ COL ¶ 22, and that 

the Court must be deferential, deciding only whether the emergency lacks a “real or 

substantial relation” to the public health crisis” or whether it is “‘beyond all question, a 

plain, palpable invasion’ of the right to abortion.” Defs.’ COL ¶ ¶ 40, 63. Plaintiffs dispute 

this incomplete statement of Jacobson’s standard, which also requires the court to consider 

whether an exercise of the police power “go[es] beyond the necessity of the case,” “has no 

real or substantial relation to” its stated goals, and “is, beyond all question, a plain, palpable 

invasion of rights secured by the fundamental law.” If so, “it is the duty of the courts to so 

adjudge, and there, and thereby give effect to the Constitution.” Jacobson, 197 U.S. at 28, 

31 (emphasis added). See TRO at 2–3; Pls.’ COL ¶¶ 4–13. Defendants also ignore binding 

precedent holding that: “‘To justify the state in . . . interposing its authority in behalf of the 
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public, it must appear—First, that the interests of the public . . .’ require such interference; 

and, second, that the means are reasonably necessary for the accomplishment of the 

purpose, and not unduly oppressive upon individuals.” Anaya v. Crossroads Managed 

Care Sys., 195 F.3d 584, 591 (10th Cir. 1999) (quoting Goldblatt v. Town of Hempstead, 

369 U.S. 590, 594–95 (1962)); see also Pls.’ COL ¶ 12. Plaintiffs also dispute these 

conclusions because they entirely disregard the analysis that Planned Parenthood of 

Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), requires. See Pls.’ COL ¶¶ 4–

13; TRO at 2–3. Defendants’ conclusions also assume Defendants considered the impact 

of abortion services and its alternatives (prolonged pregnancy or out-of-state travel to 

access abortion services) on the goals pursued in the Executive Order. There is no such 

evidence in the record.  

a. Abortion rights jurisprudence does not cease to exist during a pandemic. 

56. Plaintiffs agree with Defendants that the right to abortion is at stake in this 

case. See, e.g., Defs.’ COL ¶¶ 27, 40. And while Casey affords states the ability to regulate 

abortion, Defs.’ COL ¶ 27, Defendants rightly concede that “[p]ublic health regulations are 

. . . impermissible if the burden imposed outweighs the benefits to such an extent that it 

becomes “undue.” Defs.’ COL ¶ 31 (citing Casey, 505 U.S. at 874; Whole Woman’s 

Health, 136 S. Ct. at 2309, 2313 (acknowledging Whole Woman’s Health reaffirmed the 

Casey standard).  

57. However, Plaintiffs dispute Defendants’ assertion that “[v]iability is only 

relevant in abortion regulations when the state’s sole justification is its interest in protecting 

fetal life,” citing Casey, 505 U.S. at 860. Defs.’ COL ¶ 30. In Casey, the state professed an 
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interest in both fetal life and individual health, and the Court concluded that neither was 

strong enough to justify a pre-viability prohibition on abortion, consistent with Roe v. 

Wade’s bright line. Casey, 505 U.S. at 878. Since Roe, the Supreme Court has repeatedly 

held that no state interest is sufficient to ban previability abortion access. Id.; see also 

Whole Woman’s Health 136 S. Ct. at 2320 (viability is “the relevant point at which a State 

may begin limiting women’s access to abortion for reasons unrelated to maternal health”); 

Gonzalez v. Carhart, 550 U.S. 124, 146 (2007). Pls.’ COL ¶ 7. Under this clear, binding 

precedent, federal courts have uniformly struck down previability bans on abortion as 

incompatible with Roe. See Pls.’ COL ¶ 8.  

58. Plaintiffs further dispute Defendants’ contention that “because addressing a 

public health emergency is a compelling interest, it allows state regulations on abortion to 

survive the undue burden analysis.” Defs.’ COL ¶ 38.7 First, the Supreme Court has 

repeatedly held that no state interest is sufficient to ban previability abortion access. See 

Pls.’ COL ¶¶ 7–8. Second, as Defendants acknowledge, Defs.’ COL ¶ 31, in applying the 

undue burden test, courts must “consider the burdens a law imposes on abortion access 

together with the benefits those laws confer.” Id. Further, courts have an “independent 

 

7 In support of this proposition, Defendants mischaracterize First Amendment cases. 
Neither Banzhaf nor Benson v. Walker, 274 F. 622, 623 (4th Cir. 1921) applied “strict 
scrutiny” to an allegedly infringing state action. In Banzhaf, the court considered the 
constitutionality of an FCC ruling requiring broadcasters who aired cigarette ads to air 
public service announcements about the risks of cigarette smoking. The D.C. Circuit held 
that the FCC ruling did not ban speech, and that any speech that could conceivably be 
chilled by the ruling “barely qualifies as constitutionally protected ‘speech.’” Banzhaf, 405 
F.2d at 1101. By contrast, the rights at issue here are fundamental and clearly enjoy 
constitutional protection. TRO at 2–3; Pls.’ COL ¶¶ 7–9.  
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constitutional duty” to determine the “existence or nonexistence of benefits” based upon 

the evidence. Id. at 2309–10. Pls.’ COL ¶ 9. 

59. Thus, it does not follow, as Defendants assert, that “in a public emergency, 

courts must defer to the reasonable choice of elected representatives.” Defs.’ COL ¶ 39. 

This proposed conclusion is an inaccurate statement of the standard of judicial review. 

Indeed, not even the decision in In re Abbott, on which Defendants heavily rely, supports 

stripping courts of their duty to properly determine the constitutionality of executive action 

in a public health emergency. See In re Abbott, 2020 WL 1685929, at *7 (concluding that 

abortion providers are entitled to relief upon proving that executive order’s burdens 

outweigh its benefits).8  

 

8 Moreover, this proposed conclusion is not supported by any of the cited cases. Many do 
not address any form of public health emergency. See Union Dry Goods v. Georgia Pub. 
Serv. Corp., 248 U.S. 372, 374–75 (1919) (challenging Railroad Commission’s decision to 
charge higher utility rates); Beer Co. v. Massachusetts, 97 U.S. 25 (1877) (addressing grant 
of charter permitting plaintiff to sell liquor despite the existence of a prohibitory liquor law 
in the state); Miller v. Schoene, 276 U.S. 272, 279 (1928) (holding that the state had the 
authority to favor property rights of owners of apple orchards over the rights of nearby 
owners of red cedar trees infected with cedar rust). The remaining do not hold that a court 
“must defer” to the decisions of elected state representatives who impose quarantine 
regimes. See, e.g. Louisiana v. Texas, 176 U.S. 1, 13 (1900) (refusing to recognize original 
jurisdiction in a dispute between Louisiana and Texas over quarantine restrictions); Hickox 
v. Christie, 205 F. Supp. 3d 579, 592 (D.N.J. 2016) (recognizing that “[c]ourts have 
sometimes struck down quarantine orders, however, when they were found to be arbitrary 
and unreasonable in relation to their goal of protecting the public health.”); United States 
v. Shinnick, 219 F. Supp. 789, 790 (E.D.N.Y. 1963) (deferring to decision of public health 
officer to quarantine an individual after exposure to smallpox); Morgan Steamship Co. v. 
La. Board of Health, 118 U.S. 455, 464 (1886) (noting that the authority of states to 
legislate quarantine restrictions may be abrogated should Congress “undertake to provide 
for the commercial cities of the United States a general system of quarantine”). United 
States v. Caltex, 344 U.S. 149 (1952), which involved rights to compensation during 
wartime takings by the United States, is even further afield. 
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D. Plaintiffs Are Likely to Succeed on the Merits  

60. Defendants make crucial errors in their argument that Plaintiffs are unlikely 

to succeed on the merits. 

61. Plaintiffs dispute Defendants’ principal argument that “the benefit of 

emergency action is a compelling interest justifying a temporary delay of access to abortion 

services.” Defs.’ COL ¶ 49; see also Defs.’ COL ¶ 51 (“A delay in abortion services is 

justified because of the state’s compelling interest in protecting public health by preventing 

viral spread, limiting use of PPE, and preserving hospital resources.”). Nor do Plaintiffs’ 

agree that “[i]t is “obvious” that this “is a valid emergency response to the COVID-19 

pandemic” (citing In re Abbott, 2020 WL 1685929, at *8). Defs.’ COL ¶ 54. 

62. Plaintiffs dispute that the Executive Order simply imposes “delays,” but that 

aside, Defendants’ argument is premised on their incorrect view that states have unlimited 

discretion to invoke their police power during a public health emergency. According to 

Defendants, the Court must “not venture to determine whether its benefits outweigh its 

burdens in every particular respect in the midst of an emergency,” because it would 

‘practically strip’ the State of its ability to protect its citizens during a crisis. Defs.’ COL 

¶ 55 (citing Jacobson, 197 U.S. at 37. As Plaintiffs explain above, see supra Part (II)(C)(1), 

Defendants’ reading of Jacobson is patently wrong. See TRO at 2–3; Pls.’ COL ¶¶ 4–13. 

And, as Judge Lucero observed in his concurrence to the Tenth Circuit’s dismissal of 

Defendants’ appeal of the TRO, the State’s “hypothetical scenarios are just that—

hypothetical. S. Wind Women’s Center LLC v. Stitt, No. 20-6045, 2020 WL 1860683, at *3 

(10th Cir. Apr. 13, 2020) (Lucero, J., concurring). 
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63. Plaintiffs further dispute “that it cannot be said that the challenged Executive 

Order ‘lacks a ‘real and substantial relation’ to the public health crisis.’” Defs.’ COL ¶ 54 

(quoting In re Abbott, 2020 WL 1685929, at *8 (quoting Jacobson, 197 U.S. at 31)). 

Contrary to Defendants’ blanket assertion that the Executive Order meets this standard, 

Plaintiffs have demonstrated that the record is clear that banning and delaying abortion 

services would not prevent viral spread, would not decrease the use of PPE and would not 

preserve hospital resources. See Pls.’ FOF ¶¶ 72–76, 79, 82, 86–87, 90, 92–93, 101–04, 

109–12. Thus, the disconnect between the means employed by the State and the benefits 

achieved renders the Executive Order invalid under Jacobson, as it has “no real or 

substantial relation to the protection of the public health and the public safety.” 197 U.S. 

at 31.  

64. In re Abbott does not help Defendants. Defs.’ COL ¶ 55. Contrary to 

Defendants’ view that this Court must rubber-stamp the Exective Order, the Fifth Circuit 

has directed the district court in that case to weigh the burdens and benefits of Texas’s 

COVID-19 abortion ban. In re Abbott, 2020 WL 1685929, at *12. Also, the Fifth Circuit 

has more recently permitted the district court’s TRO to remain in place with respect to both 

medication abortions and abortions for women who would be past the legal limit in Texas. 

In re Abbott, 2020 WL 1866010, at *2.  

65. Defendants further contend that a delay that applies equally to all elective 

procedures is by definition not pretextually targeting any particular elective procedure. 

Defs.’ COL ¶ 53. Plaintiffs dispute this proposed conclusion as irrelevant and contradicted 

by the record because the Press Release does single out abortion services for differential 
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treatment. As this Court has already found, other medical providers have discretion to 

determine whether a medical service is an “elective surgery” or “minor medical 

procedure.” TRO at 4; Pls.’ FOF ¶ 6. No other medication is subjected to the Executive 

Order. Pls.’ FOF ¶ 8. Plaintiffs further object that this proposed conclusion finds no support 

in Lawton v. Steele, 152 U.S. 133 (1894) which does not hold, as Defendants seem to 

suggest, that if a state action impacts all citizens equally, such action is necessarily justified. 

66. Plaintiffs further dispute Defendants’ conclusion that the Executive Order is 

valid after weighing the burdens associated with forcing patients to delay their abortions 

against the benefits to the State’s asserted interests. Defs.’ COL ¶ 57. Indeed, Defendants 

hardly engage in this analysis; in any event, the record in this case does not support 

Defendants’ conclusion. 

67. Defendants’ contention that a delay of surgical abortion is justified because 

of the extensive interpersonal contact,9 use of PPE, and risk of complications requiring 

hospitalization attendant to surgical abortions, Defs.’ COL ¶ 57, is not supported by the 

evidence in this case. See Pls.’ COL ¶¶ 33–47. Plaintiffs have followed all CDC guidelines 

 

9 Plaintiffs note that Defendants did not raise limiting interpersonal contact as a justification 
for the Executive Order in the press release, and state officials have consistently cited only 
an interest in conservation of PPE and hospital resources. The State may not advance novel 
justifications for its actions partway through litigation. See United States v. Virginia, 518 
U.S. 515, 533 (1996) (“The justification must be genuine, not hypothesized or invented 
post hoc in response to litigation.”); N. Carolina State Conference of NAACP v. McCrory, 
831 F.3d 204, 237 (4th Cir. 2016) (rejecting state’s changed rationale for a voting law after 
it “recogniz[ed] the weakness of that justification, during the litigation of this case.”); cf. 
Kisor v. Wilkie, 139 S. Ct. 2400, 2417 (2019) (recognizing no judicial deference is owed 
to an agency’s “‘convenient litigating position’ or ‘post hoc rationalization advanced’ to 
‘defend past agency action against attack.’” (citations omitted)).  
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to screen patients and staff for exposure to COVID-19 and have undertaken strict measures 

to minimize interpersonal contact during procedural abortions. Pls.’ FOF ¶¶ 97–99. Delay 

of procedural abortions ultimately increases patients’ interpersonal contact with health care 

providers, as they either remain pregnant and require additional treatment, or must return 

to clinics for further visits. Pls.’ FOF ¶¶ 73, 75, 101–104; Pls.’ COL ¶ 41 And Plaintiffs’ 

use of PPE as they care for their patients is minimal, especially compared to other medical 

care for conditions such as pregnancy. Pls.’ FOF ¶¶ 108–112.  

68. Notably, Oklahoma has repeatedly stated that it has significant stockpiles of 

PPE that are sufficient to meet all of its needs, with more on the way. Pls.’ FOF ¶¶ 105–

106. Indeed, on April 15, 2020, the Governor publicly announced that the State would 

begin lifting the prohibition on elective surgeries on April 24, one week ahead of schedule, 

because the State has sufficient hospital beds and PPE to care for COVID-19 patients: 

“Elective surgeries will be able to resume starting on April 24 th. We suspended them to 

protect hospital beds in case of a surge & to protect PPE for our health care workers treating 

#COVID19 patients. Based on our data, we now feel confident about our hospital 

numbers and PPE.” Governor J. Kevin Stitt (@GovStitt), Twitter (Apr. 15, 11:33 PM), 

https://bit ly/3cBcUhR (emphasis added).10 

69. Nor is Defendants’ claim that abortion has a high risk of complications 

requiring hospitalization accurate. Pls.’ FOF ¶¶ 57–61, 114; Pls.’ COL ¶ 43. Indeed, the 

 

10 As the district court in Robinson observed, “[w]ith respect to any PPE that is conserved, 
the defendants have not put forward evidence regarding how it might be used or re-directed 
to hospitals that are experiencing shortages.” Robinson, 2020 WL 1847128, at *11 n.16. 
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Supreme Court has recognized the low risk of complications associated with abortion 

procedures. Pls.’ FOF ¶ 50. 

70. The evidence in the record also refutes Defendants’ contention that “a delay 

of medication abortion is justified because of the risk of complications requiring 

hospitalizations.” Defs.’ COL ¶ 58. Medication abortions are safe and complications are 

extremely rare. Pls.’ FOF ¶¶ 56, 58, 61; see also supra Part (I)(B)(3). Nor do medication 

abortions require excessive use of PPE (in fact, hardly any is used) such that it could 

possibly impact Oklahoma’s PPE reserves. Pls.’ FOF ¶¶ 108–112. But denying patients 

access to medication abortions, which can be performed earlier in the pregnancy and may 

be the more appropriate option for some patients, would cause substantial harm. Pls.’ FOF 

¶¶ 80–83. Providers of medication abortions do not use PPE “sparingly”—they use it 

appropriately for a treatment that has limited risks of viral transmission. Pls.’ FOF ¶¶ 98–

99, 108. 

71. Plaintiffs object further to Defendants’ conclusion that women seeking 

medication abortions will likely remain eligible for legal abortion after the expiration of 

the Executive Order. Defs.’ COL ¶ 59. Courts across the country have recognized the 

burdens that stem from making medication abortion unavailable. See Pls.’ COL ¶ 27. 

72. Defendants’ bold contention that the Executive Order “validly includes those 

abortions that would be unavailable after the expiration of the challenged Executive Order” 

must be rejected. Defs.’ COL ¶ 60; see also Defs.’ COL ¶ 73. As this Court has already 

acknowledged in its TRO, it is a plain violation of Plaintiffs’ patients’ rights and ignores 

the plain holding of Jacobson. See TRO at 9–10; Pls.’ COL ¶¶ 15–22.  
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73. Plaintiffs also dispute Defendants’ contention that a delay of all elective 

abortion services is justified in the case of the Plaintiff who requires physicians to make 

interstate travel to perform services. Defs.’ COL ¶ 61. This post-hoc argument is unlawful 

discrimination against physicians who provide abortion services. Paragraph 6 of the 

Executive Order relaxes the licensing requirements of Oklahoma law so that health care 

providers from other states may travel to and practice in Oklahoma. Imposing a travel 

restriction on Plaintiffs’ health care professionals that does not apply to any other health 

care provider is not justified and a state’s “police power cannot be exercised with an 

‘unequal hand.’” Jew Ho v. Williamson, 103 F. 10, 23 (C.C.N.D. Cal. 1900) (holding that 

quarantine of Chinese residents “cannot be continued” because it was both “oppressive” 

and “discriminatory”); see Pls.’ COL ¶ 6. 

74. Nor can Defendants justify banning abortion services by arguing “Plaintiffs 

themselves are turning away symptomatic abortion seekers, including for medication 

abortion, requiring them to postpone their abortion.” Defs.’ COL ¶ 62 (emphasis added). 

This proposed conclusion is illogical. A provider’s postponement of services until a patient 

no longer exhibits the symptoms of COVID-19 is not equivalent to a categorical four- or 

five-week ban on abortions in the State. By this reasoning, Oklahoma should close all 

consumer offices and businesses to eliminate the risk of transmission by asymptomatic 

customers and employees. But Oklahoma has not imposed such stringent social distancing 

measures. Pls.’ FOF ¶ 100. In fact, the businesses that are permitted to operate under the 

Executive Order include dry cleaners, sporting goods stores, pet grooming facilities, liquor 

stores, and marijuana dispensaries. Pls.’ FOF ¶ 9. 
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1. The Large Fraction Test Doesn’t Apply and Plaintiffs Nonetheless Meet it 

75. Finally, Defendants incorrectly assert that Plaintiffs are required to, and have 

failed to, demonstrate that a large fraction of relevant “cases” will be unable to legally 

obtain an abortion after the expiration of the Executive Order. Defs.’ COL ¶¶ 41, 43, 65. 

76. The large fraction test (like the undue burden standard itself) is wholly 

inapplicable to previability bans. Furthermore, it would clearly be met here even if 

applicable. The Supreme Court has held that previability abortion bans are facially 

unconstitutional whether they apply to one woman or many. See, e.g., Casey, 505 U.S. at 

879 (“Regardless of whether exceptions are made for particular circumstances, a State may 

not prohibit any woman from making the ultimate decision to terminate her pregnancy 

before viability.” (emphasis added)); see Jane L. v. Bangerter, 809 F. Supp. 865, 870 (D. 

Utah 1992) (facially enjoining a previability ban without applying the large fraction test), 

aff'd in relevant part, 61 F.3d 1493 (10th Cir. 1995), cert. granted, judgment rev'd sub nom. 

on unrelated grounds Leavitt v. Jane L., 116 S. Ct. 2068 (1996). 

77. Futhermore, contrary to Defendants’ assertion that Plaintiffs must show that 

a large fraction of “cases” will be “legally unable to obtain an abortion after the expiration 

of the Executive Order,” Defs.’ COL ¶ 65, a law that imposes an undue burden on a large 

fraction of women seeking abortion for whom it is relevant is facially unconstitutional, 

even if it does not outright prevent them from obtaining an abortion. See Gonzales v. 

Carhart, 127 S. Ct. 1610, 1639, 167 L. Ed. 2d 480 (2007) (interpreting Casey as “indicating 

a spousal-notification statute would impose an undue burden ‘in a large fraction of the 

cases in which [it] is relevant’ and holding the statutory provision facially invalid.”); 

Case 5:20-cv-00277-G   Document 101   Filed 04/16/20   Page 39 of 46
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 1036 



 

39 

Planned Parenthood Ariz., Inc 753 F.3d at 914 (applying the large fraction test to a 

restriction on medication abortion that increased costs and imposed delay on patients). A 

restriction imposes an undue burden if it fails to confer benefits that justify its burdens on 

abortion access. Whole Woman’s Health136 S. Ct. at 2310.  

78. Additionally, the Supreme Court has made clear that the relevant group of 

women for purposes of the test is the group for whom the law imposes “an actual rather 

than an irrelevant restriction.” Casey, 505 U.S. at 895 (opinion of the Court); see also 

Whole Woman’s Health, 136 S. Ct. at 2313, 2320 (rejecting the argument that the large 

fraction test applies to “‘all women,’ ‘pregnant women’ or even ‘the class of women 

seeking abortions identified by the State’” (quoting Casey, 505 U.S. at 894–95)); see also 

Casey, 505 U.S. at 894 (opinion of the Court) (“The proper focus of constitutional inquiry 

is the group for whom the law is a restriction, not the group for whom the law is 

irrelevant.”).  

79. Thus, even if the large-fraction analysis applied in this context, the Executive 

Order and Press Release impose an undue burden or an outright ban for 100% of women 

for whom it is relevant—women seeking medication and pre-viability procedural abortions 

who: are delayed, obtain abortions at the expense of increased travel and cost, cannot obtain 

the type of abortion that is best for them, or cannot obtain an abortion at all because of the 

Executive Order. Plaintiffs have established that no state interest justifies the burdens for 

any of these women. That “one hundred percent correlation” well exceeds any conceivable 

threshold for facial relief. See, e.g., Isaacson v. Horne, 716 F.3d 1213, 1230 (9th Cir. 2013) 

(concluding in the case of a 20-week gestational age ban that, even if the large-fraction 
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analysis applied, “there is a one hundred percent correlation between those whom the 

[challenged] statute affects and its constitutional invalidity as applied to them,” which “is 

sufficient to require declaring the statute entirely invalid”); Planned Parenthood Ariz., Inc., 

753 F.3d at 914, 917 (facially enjoining a law that applied to women who would have 

received medication abortion under an evidence-based regime in its absence (the “relevant” 

group), even if “some women who are denied a medication abortion under the evidence-

based regimen will nonetheless obtain an abortion.”). 

80. The Executive Order imposes an undue burden or a ban in every relevant 

application, and are therefore facially unconstitutional. 

E. Equitable Factors  

81. Plaintiffs dispute Defendants’ claim that the Executive Order and March 27 

Press Release impose no irreparable harm. Defs.’ COL ¶ 67. Citing Casey, Defendants 

argue that Plaintiffs will not suffer irreparable harm because precedent allows abortion to 

be delayed. Id. But Casey dealt with a 24-hour waiting period—not a minimum five week 

delay that Defendants seek to impose on all Oklahomans under the Executive Order. Nor 

can Defendants credibly argue that the Executive Order only imposes delays, when the 

undisputed evidence makes clear that the Executive Order has already caused at least ten 

patients to be turned away who would have been pushed beyond the legal limit for 

abortions in Oklahoma (i.e., 22 weeks LMP) under the Executive Order. Pls.’ FOF ¶ 70. 

Plaintiffs have readily established irreparable harm. See Pls.’ COL ¶¶ 48–53. 

82. Plaintiffs further dispute Defendants’ balancing of the hardships and public 

interest factors of the preliminary injunction standard. Defendants’ claim to irreparable 
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harm is “the undermining of their ability to manage a public health crisis.” Defs.’ COL 

¶ 68. That Defendants feel “undermined” cannot seriously outweigh the clear constitutional 

harms the Executive Order imposes on Plaintiffs’ patients. Courts have not hesitated to 

enter injunctions against unconstitutional state action, even if the effect is to “undermine[]” 

state officials. See Pls.’ COL ¶¶ 7, 8, 53. Every court that has reviewed a COVID-19 

executive order that prohibits abortions has enjoined application of the order to require a 

patient to delay her abortion to the point that she would be unable to obtain one. Pls.’ COL 

¶ 19. 

83. While Plaintiffs do not dispute that the public has an interest in “avoiding the 

risk of exposure to SARS-CoV-2 to hundreds or thousands of Oklahomans,” Defs.’ COL 

¶ 69, the evidence does not come close to demonstrating that banning or delaying abortion 

is necessary to prevent such risk. On the contrary, Plaintiffs have established the measures 

they have instituted to prevent the spread of COVID-19 are in keeping with guidance from 

the CDC and other leading medical organizations, with other outpatient medical practices 

in Oklahoma, and even with the opinions of many of Defendants’ experts. Pls.’ FOF ¶ 99. 

84. Defendants’ claims about the “risk[s] created by the rejection of social 

distancing for elective abortions,” Defs.’ COL ¶ 71, are belied by the numerous businesses 

and services (e.g., dry cleaners, sporting goods stores, pet grooming) that have been 

exempted from the Executive Order. Pls.’ FOF ¶ 9. Moreover, all other health care 

providers are allowed to continue to provide care to their patients, using their discretion 

and best medical judgment to decide whether that care is a prohibited “elective surgery” or 
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“minor medical procedure.” TRO at 4; see also Decl. of Dana Stone, M.D. ¶¶ 36–41, ECF 

No. 84-4 (noting that she has the discretion to decide which OB/GYN procedures to delay). 

85. Plaintiffs also dispute that the public has an interest in avoiding “using more 

PPE and hospital resources for elective abortions and attendant complications.” Defs.’ 

COL ¶ 69. The record refutes this conclusion. Rather, it demonstrates that the Executive 

Order will ultimately force patients to obtain more health care, undertake risky out-of-state 

travel (rather than stay at home), and/or take desperate, unsafe measures to end their 

pregnancy—all of which increases the chances that patients will end up taxing an already 

overburdened health care system. See Pls.’ FOF Sec. IV. Moreover, as discussed further 

above, see supra Parts (I)(B)(2) and (I)(B)(3), the credible evidence in the record 

demonstrates that both medication and procedural abortion carry a low risk of 

complications and a very low risk that hospitalization would be necessary to treat a 

complication. Pls.’ FOF ¶ 114. At bottom, Defendants believe that their right to address a 

public health emergency is unfettered, but there is no public interest “in enforcing a law 

that is likely constitutionally infirm.” U.S. Chamber of Commerce v. Edmondson, 594 F.3d 

742, 771 (10th Cir. 2010).  

CONCLUSION 

86. The AMA noted about the pandemic its regret that “elected officials in some 

states are exploiting this moment to ban or dramatically limit women’s reproductive 

healthcare.”11 This leading organization of American physicians—the very people on the 

 

11 Patrice A. Harris, President, AMA, AMA Statement on Government Interference in 
Reproductive Healthcare (Mar. 30, 2020), https://bit.ly/2X4OAjT. 
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front line of fighting the virus—voiced its opposition to “government intrusion in medical 

care” at this critical moment in our nation’s history, emphasizing that physicians and 

patients “should be the ones deciding” which medical services “need to be performed, and 

which ones can wait.” Id. 

87. Abortion is an essential component of comprehensive healthcare and is time-

sensitive care. Without injunctive relief, Plaintiffs will be forced to continue turning away 

patients, resulting in immediate and irreparable harm for which no adequate remedy at law 

exists. Patients delayed in accessing abortion will suffer increased risks to their health, 

wellbeing, and economic security. Patients who are unable to access abortion at all will be 

forced to carry pregnancies to term, imposing far greater strains on an already-taxed 

healthcare system. Countless Oklahomans’ fundamental constitutional right to abortion 
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Fax: None 
bpatton@waldingpatton.com 
Attorney for Plaintiffs 
 
Travis J. Tu* 
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Kirby Tyrrell* 
Ezra Cukor* 
Jiaman Wang* 
CENTER FOR REPRODUCTIVE RIGHTS 
199 Water Street, 22nd Floor  
New York, NY 10038 
Phone: (917) 637-3627 
Fax: (917) 637-3666 
tjtu@reprorights.org 
ktyrrell@reprorights.org 
ecukor@reprorights.org 
awang@reprorights.org 
 
Linda C. Goldstein* 
Kathryn Barrett* 
Samantha Rosa* 
Alyssa Clark* 
DECHERT LLP 
Three Bryant Park 
1095 Avenue of the Americas 
New York, New York 10036 
Phone: (212) 698-3817 
Fax: (212) 698-0684 
Linda.Goldstein@dechert.com 
Kathryn.Barrett@dechert.com 
Samantha.Rosa@dechert.com 
Alyssa.Clark@dechert.com 
Attorneys for Plaintiffs South Wind Women’s 
Center LLC, d/b/a Trust Women Oklahoma City 
and Dr. Larry A. Burns 
 
Diana Salgado* 
PLANNED PARENTHOOD FEDERATION 
OF AMERICA 
1110 Vermont Ave., NW, Suite 300 
Washington, DC 20005 
Phone: (212) 261-4399 
Fax: (202) 296-3480 
diana.salgado@ppfa.org 
Attorney for Plaintiff Comprehensive Health of 
Planned Parenthood Great Plains, Inc. 

 
*Admitted Pro Hac Vice 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 

SUPPLEMENTAL BRIEF OF DEFENDANTS  

On April 16, 2020, the Governor of Oklahoma amended the Executive Order (“EO”)1 

challenged in this case, including the provision regarding elective procedures that is the focus 

of this suit. The Governor also issued an Executive Memorandum (“EM”)2 detailing how the 

EO should be implemented with respect to elective procedures. That same day, this Court 

ordered Defendants to file a supplemental brief addressing the effect of the EO and EM on 

this litigation and on the provision of abortion services in Oklahoma. Doc. 97. After 

consultation with the Governor’s Office, counsel for Defendants state as follows: 

1.  While the EO originally postponed all elective procedures until April 30th, the 

amended EO will now allow certain elective procedures to commence on April 24th. 

Determination of which elective surgeries are allowed to commence on April 24th is by 

reference to the EM, which states that the EM’s Elective Surgery Acuity Scale (ESAS) “shall 

                                                 
1 See https://www.sos.ok.gov/documents/executive/1931.pdf at 5, ¶ 22. 
2 See https://www.sos.ok.gov/documents/executive/1932.pdf 
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be utilized.” The ESAS categorizes three tiers of elective surgeries and specifies, for each tier, 

when such an elective “surgery” is allowed to take place. The scale classifies surgeries based 

on “impacts on morbidity and mortality.” EM at 1.3 That is, surgeries are classified depending 

on whether postponing the surgery creates a significant increase on the risk of morbidity or 

mortality. 

2. Tier 3 surgeries are those essential to prevent high risks to life, such as for 

“highly symptomatic patients” and “most cancers.” EM at 1. Those are not considered elective 

surgeries, having never been subject to the elective procedure postponement, and are currently 

allowable. In accordance with the Governor’s March 27, 2020 press release, this includes non-

elective abortions, namely those that address a medical emergency as defined in 63 O.S. § 1-

738.1A or are otherwise necessary to prevent serious health risks to the mother. See Doc. 1-2.  

3. Tier 2 surgeries are those where delay will create a significant increase in future 

morbidity and mortality, such as surgeries on low-risk cancer, but not risks so great that they 

constitute a Tier 3 surgery. These surgeries may take place starting on April 24. This includes 

elective surgical abortions where delay until April 30 would make elective abortion unavailable 

under Oklahoma law because, based on the limited evidence in this case, reasonable medical 

judgment could conclude that the risks associated with childbirth are significant as compared 

to surgical abortion. However, because Plaintiffs have asserted that surgical abortions are 

                                                 
3 See also CMS, Non-Emergent, Elective Medical Services, and Treatment Recommendations 
(April 7, 2020) (recommending to “prioritize services and care to those who require emergent 
or urgent attention to save a life, manage severe disease, or avoid further harms from an 
underlying condition”), https://www.cms.gov/files/document/cms-non-emergent-elective-
medical-recommendations.pdf  

Case 5:20-cv-00277-G   Document 102   Filed 04/17/20   Page 2 of 6
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 1046 



3 
 

“extremely safe” regardless at what gestational age they take place, see Doc. 93, FOF ¶ 102, 

delay of elective abortion where abortion would still be available on April 30 does not increase 

the risk of morbidity and mortality to a significant degree. Such abortions are thus not 

considered to be under Tier 2. 

4. Tier 1 surgeries are those where the increased risk of morbidity or mortality 

from delay is low, such as most outpatient surgeries and those to correct illnesses that are not 

life threatening, including carpal tunnel release and colonoscopies. These surgeries may take 

place starting April 30.4 As detailed in the previous paragraph, this includes all elective surgical 

abortions unless abortion would be unavailable on or after April 30. Moreover, medication 

abortions are medical procedures that are not surgical, and thus subject to the EO’s provision 

that postpones “minor medical procedures … until April 30th, 2020.” And medication 

abortions are less safe than surgical abortions, and often less safe than even later surgical 

abortions—or the very least they are not significantly safer than later surgical abortions—

further justifying similar treatment as Tier 1 surgeries. 

5. For any elective procedure, even if allowed by the EM by a given date, whether 

it goes forward is “subject to individual institutions’ availability of personal protective 

equipment [(PPE)].” EM at 1. That is, even if a surgery is otherwise allowable, if the provider 

does not have sufficient PPE to safely perform the surgery during the COVID-19 pandemic, 

the surgery should not go forward. And if allowable under the appropriate tier, a provider 

                                                 
4 While the EM suggests these will not be allowable until May 1, 2020, the EO controls over 
the EM and its April 30, 2020 date is applicable to Tier 1 surgeries and minor medical 
procedures.  
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should still take into account CMS’s list of “key considerations” in deciding whether an elective 

surgery should go forward. EM at 2. 

6. Finally, all elective surgeries (which does not include minor medical procedures) 

“require a COVID-19 test as a portion of the pre-operation process.” This includes surgical 

abortions. This requirement does not apply where not feasible because the surgery is 

immediately necessary as part of a medical emergency.  

7. This recent action by the Governor has an effect on this litigation in three ways. 

First, these changes may impact the scope of any preliminary relief the Court may grant—

although Defendants maintain no preliminary relief is warranted—and may change the date 

by which certain aspects of this action become moot issues.  

8. Second, the EO and referenced EM and CMS Recommendations confirm the 

State’s interest in postponing elective procedures. As CMS states: “To aggressively address 

COVID-19, CMS recognizes that conservation of critical healthcare resources is essential, in 

addition to limiting exposure of patients and staff to the virus that causes COVID-19. CMS 

also recognizes the importance of reducing burdens on the existing health system and 

maintaining services while keeping patients and providers safe.” See supra n.3.  

9. Third, as noted in Defendants’ surreply, this recent action shows both that the 

postponement is working and that it was a reasonable measure based on the data and advice 

given to the Governor by health advisors, without pretext or invidious discrimination: 
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Despite Plaintiffs best efforts to fight it, the postponement has started to work. 
Accordingly, based on the latest data and developments, Governor Stitt 
announced today that he will begin lifting portions of the elective procedures 
postponement as soon as April 24, six days earlier than originally planned. … 
As the Governor warned, “there will still be difficult times ahead” and his team 
“will continue to monitor our hospitalizations and our PPE from around the 
State day and night.” The Governor’s decisions will be based on the best 
available data and the advice of the Governor’s health policy team. 

Ultimately, this disproves Plaintiffs’ theory that the elective procedure 
postponement was all pretext to target abortion, and instead shows it was a 
reasonable measure, based on data and expert health advice, to impose no more 
restrictions than necessary to allow the State to weather this crisis in a manner 
calculated to preserve the public health. The Governor’s good faith EO will 
have lasted only as long as necessary, perhaps little more than a month total, 
and it will have been voluntarily complied with by nearly everyone except 
Plaintiffs. 

Doc. 96 at 6-7.5 

10. For these reasons, the Governor’s latest action shows that the postponement is 

and always has been a reasonable measure, including as applied to abortion, and is not 

oppressive or arbitrary. Accordingly, Plaintiffs’ request for a preliminary injunction should be 

denied. 

                                                 
5 Citing Governor’s Press Conference, April 15, 2020, available at 
https://www.facebook.com/GovStitt/posts/2966027813483195. 
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Respectfully Submitted, 

 s/ Mithun Mansinghani 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 

Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
Mithun.Mansinghani@oag.ok.gov 
Zach.West@oag.ok.gov 
Bryan.Cleveland@oag.ok.gov 
Counsel for Defendants 
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UNITED STATES DISTRICT COURT FOR THE  
WESTERN DISTRICT OF OKLAHOMA 

 
SOUTH WIND WOMEN’S CENTER ) 
LLC, d/b/a TRUST WOMEN ) 
OKLAHOMA CITY, on behalf of itself, ) 
its physicians and staff, and its patients, ) 
et al., ) 
 ) 
 Plaintiffs,     ) 
 ) 
v. ) Case No. CIV-20-277-G 
 ) 
J. KEVIN STITT in his official capacity ) 
as Governor of Oklahoma et al.,   )       
       ) 
 Defendants.     ) 
 

PRELIMINARY INJUNCTION 

This matter is before the Court on Plaintiffs’1 Motion for Preliminary Injunction 

(Doc. No. 16).  Following the submission of that Motion, Defendants2 filed a Response 

(Doc. No. 54) and Supplement (Doc. No. 82) thereto, Plaintiffs filed a Reply (Doc. No. 84) 

and Supplements (Doc. Nos. 86, 87) thereto, and Defendants filed a Surreply (Doc. No. 

96).  Further, Plaintiffs and Defendants submitted proposed findings of fact and 

 
1 Plaintiffs are: South Wind Women’s Center LLC, d/b/a Trust Women Oklahoma City, on 
behalf of itself, its physicians and staff, and its patients; Larry A. Burns, DO, on behalf of 
himself, his staff, and his patients; and Comprehensive Health of Planned Parenthood Great 
Plains, Inc., on behalf of itself, its physicians and staff, and its patients.  The Supreme Court 
has held that abortion providers have standing to raise constitutional challenges on behalf 
of their patients.  See, e.g., Singleton v. Wulff, 428 U.S. 106, 118 (1976) (plurality op.). 
2 Defendants are: J. Kevin Stitt in his official capacity as Governor of Oklahoma; Michael 
Hunter in his official capacity as Attorney General of Oklahoma; David Prater in his 
official capacity as District Attorney for Oklahoma County; Greg Mashburn in his official 
capacity as District Attorney for Cleveland County; Gary Cox in his official capacity as 
Oklahoma Commissioner of Health; and Mark Gower in his official capacity as Director 
of the Oklahoma Department of Emergency Management. 
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conclusions of law (Doc. Nos. 92, 93) and responses to each other’s respective proposals 

(Doc. Nos. 100, 101).  Finally, as directed by the Court, Defendants filed a Supplemental 

Brief (Doc. No. 102) addressing the effect of the executive order and guidance issued by 

the Governor of Oklahoma on April 16, 2020.  In addition to the evidence and argument 

submitted by the parties in the briefs detailed above, the Court on April 3, 2020, held a 

telephonic hearing on the initial question of whether a temporary restraining order should 

issue and, on April 20, 2020, held a telephonic hearing on the question of whether a 

preliminary injunction should issue.3 

This case presents an issue that has long been a source of struggle for the courts: the 

proper use of the judicial power in reviewing laws and executive orders or actions taken in 

response to a public health emergency.  There is no dispute that the State of Oklahoma—

like governments across the globe—is facing a health crisis in the COVID-19 pandemic 

that requires, and will continue for an indeterminate time to require, emergency measures.  

In this effort to secure the health and safety of the public, the State has broad power to act 

and even, temporarily, impose requirements that intrude upon the liberty of its citizens.  

“[T]he rights of the individual in respect of his liberty may at times, under the pressure of 

great dangers, be subjected to such restraint, to be enforced by reasonable regulations, as 

the safety of the general public may demand.”  Jacobson v. Massachusetts, 197 U.S. 11, 

29 (1905).  That power is not unfettered, however, and courts should carefully guard 

against “unreasonable,” “arbitrary,” or “oppressive” exercises of it.  Id. at 27, 38.  The 

 
3 Various amicus briefs and a response thereto also have been allowed and considered by 
the Court.  See Doc. Nos. 59, 68, 76, 85. 
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court’s duty, then, is narrow but essential: it must not “usurp the functions of another 

branch of government” by substituting its opinion for that of the officers tasked with 

responding to an emergency, see id. at 26, 28, 30, but neither may it permit “a plain, 

palpable invasion of rights” or any action for which “the means prescribed by the state . . . 

has no real or substantial relation to the protection of the public health and the public 

safety,” id. at 31. 

The right at issue here is access to abortion.  The Supreme Court has held (and the 

parties do not dispute, at least for purposes of this action) that the Fourteenth Amendment 

to the United States Constitution establishes a fundamental right of a woman to “mak[e] 

the ultimate decision to terminate her pregnancy before viability.”  Planned Parenthood of 

Se. Pa. v. Casey, 505 U.S. 833, 879 (1992) (plurality op.).  This holding prohibits outright 

bans on abortion prior to viability and shields the right of access to abortion from any 

“undue burden” caused by state regulation.  See Whole Woman’s Health v. Hellerstedt, 136 

S. Ct. 2292, 2310 (2016) (“[T]he standard that this Court laid out in Casey . . . asks courts 

to consider whether any burden imposed on abortion access is ‘undue.’”).  In applying 

Casey’s undue burden rule, courts must “consider the burdens a law imposes on abortion 

access together with the benefits those laws confer.”  Id. at 2309. 

Plaintiffs contend that executive orders issued by the Governor of Oklahoma impose 

a complete ban on nonemergency abortion procedures in the State of Oklahoma, violating 

the Fourteenth Amendment’s guarantees of due process and equal protection.  See Compl. 

¶¶ 65-70 (Doc. No. 1).  Plaintiffs seek entry of a preliminary injunction barring 
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enforcement of those executive orders as applied to previability abortions.  See Pls.’ Mot. 

Prelim. Inj. (Doc. No. 16) at 22-33.   

I. 

At the April 3, 2020 telephonic hearing on Plaintiffs’ request for a temporary 

restraining order, the Court discussed with counsel the procedures to be employed in 

determining the Motion for Preliminary Injunction.  The parties stipulated that the Court 

may consider the Motion based on the evidence submitted with the briefing of that Motion 

and need not conduct any additional evidentiary hearing.  Specifically, the parties agreed 

that the Court may accept the submitted affidavit testimony and documentary exhibits as 

evidence and waived the right to call or cross-examine any affiant (or other witness) at a 

hearing.  At the April 20, 2020 telephonic hearing, the Court heard further argument from 

counsel for both Plaintiffs and Defendants. 

Upon careful consideration of the evidence and argument submitted by the parties, 

the Court makes the following findings of fact: 

1. In Oklahoma, nonemergency abortions are prohibited when “the probable 

postfertilization age of the woman’s unborn child is twenty (20) or more weeks.”  Okla. 

Stat. tit. 63, § 1-745.5(A).   

2. Plaintiffs in this action are providers of abortion services in Oklahoma.  

Compl. ¶¶ 9-11.  Although each Plaintiff’s services vary, one or more of them provide 

abortion through administration of two pills (“medication” or “chemical” abortion) up to 

10 or 11 weeks from the pregnant person’s last menstrual period (i.e., eight or nine weeks 

postfertilization) and provide abortion through cervical suction and/or instruments 
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(“procedural” or “surgical” abortion) up to 21.6 weeks from the last menstrual period (i.e., 

19.6 weeks postfertilization).  See Pls.’ Mot. Prelim. Inj. at 13-15; id. Ex. 5, Burns Decl. ¶ 

11 (Doc. No. 16-5); id. Ex. 6, Burkhart Decl. ¶ 2 (Doc. No. 16-6); id. Ex. 7, Hill Decl. ¶ 8 

(Doc. No. 16-7). 

3. The coronavirus known as COVID-19 (“COVID-19”) has caused a global 

pandemic and public health crisis that is expected to test the limits of this country’s 

healthcare system.  On March 13, 2020, President Donald J. Trump declared that the 

COVID-19 outbreak in the United States constitutes a national emergency.4 

4. On March 15, 2020, the Governor of Oklahoma issued Executive Order No. 

2020-07.  See EO 2020-07, https://www.sos.ok.gov/documents/executive/1913.pdf.  In EO 

2020-07, the Governor declared a state of emergency in all 77 counties in Oklahoma 

“caused by the impending threat of COVID-19 to the people of this State and the public’s 

peace, health, and safety.”  Id. at 1. 

5. On March 24, 2020, the Governor issued an amended version of EO 2020-

07, which directed at Paragraph 18: “Oklahomans and medical providers in Oklahoma shall 

postpone all elective surgeries, minor medical procedures, and non-emergency dental 

procedures until April 7, 2020.”  Compl. Ex. 1, EO 2020-07 (4th Am.) ¶ 18 (Doc. No. 1-

1); see also Compl. ¶¶ 1-2.   

6. Generally, EO 2020-07 did not specify which surgeries and procedures fall 

within Paragraph 18’s prohibition against elective surgeries and minor medical procedures 

 
4 See https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-
emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/. 
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or prescribe how that determination is to be made.  See EO 2020-07 (4th Am.), ¶ 18.  As 

to abortion procedures, the Governor on March 27, 2020, stated in a Press Release that the 

postponement referenced in the Executive Order applied to “any type of abortion services 

as defined in 63 O.S. § 1-730(A)(1) [that] are not a medical emergency as defined in 63 

O.S. § 1-738.1[A] or otherwise necessary to prevent serious health risks to the unborn 

child’s mother.”  Compl. Ex. 2, Press Release at 1 (Doc. No. 1-2).5 

7. The stated purpose and benefit of EO 2020-07’s requirement of 

postponement of “all elective surgeries” and “minor medical procedures” is to protect the 

public’s health by preventing “(1) close interpersonal contact [in order to slow the rate of 

spread of the virus], (2) depletion of medical PPE [personal protective equipment], and (3) 

activities that will increase the use of hospital beds, staff, and other resources.”  Defs.’ 

Resp. (Doc. No. 54) at 26-27; see also id. at 23-38; accord Defs.’ Suppl. Br. (Doc. No. 

102) at 4-5. 

8. EO 2020-07 states that it was issued pursuant to, among other things, the 

Oklahoma Emergency Management Act of 2003 (“OEMA,” Okla. Stat. tit. 63, §§ 683.1 et 

seq.).  See EO 2020-07, at 1.  Pursuant to the OEMA, the Governor is authorized to 

“[m]ake, amend, and rescind the necessary orders and rules to carry out the provisions of 

 
5 Title 63, section 1-738.1A(5) of the Oklahoma Statutes  provides that a “medical 
emergency” “means the existence of any physical condition, not including any emotional, 
psychological, or mental condition, which a reasonably prudent physician, with knowledge 
of the case and treatment possibilities with respect to the medical conditions involved, 
would determine necessitates the immediate abortion of the pregnancy of the female to 
avert her death or to avert substantial and irreversible impairment of a major bodily 
function arising from continued pregnancy.” 
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the [OEMA] within the limits of authority conferred upon the Governor [pursuant to the 

OEMA], with due consideration of the emergency management plans of the federal 

government.”  Okla. Stat. tit. 63, § 683.8(D)(1). 

9. On March 26, 2020, the Oklahoma Attorney General stated that “violation 

of an executive order can be a misdemeanor.”  Press Release, Attorney General Hunter 

Clarifies Governor’s Executive Order Regarding Law Enforcement Action for Non-

Compliance (Mar. 26, 2020), http://www.oag.ok.gov/attorney-general-hunter-clarifies-

governors-executive-order-regarding-law-enforcement-action-for-non-compliance.  The 

OEMA provides that willful violation of an OEMA order is a misdemeanor punishable by 

imprisonment for up to six months and/or a fine of up to $3000, with each day of violation 

constituting a separate offense.  Okla. Stat. tit. 63, § 683.23(C). 

10. On April 1, 2020, the Governor amended EO 2020-07 by extending the 

postponement of elective surgeries and minor medical procedures “until April 30, 2020.”  

Pls.’ Notice Ex. 1, EO 2020-07 (7th Am.), ¶ 18 (Doc. No. 38-1). 

11. On April 16, 2020, the Governor issued Second Amended Executive Order 

No. 2020-13 (“EO 2020-13”), which further revised the directive regarding elective 

surgeries and minor medical procedures as follows: 

Oklahomans and medical providers in Oklahoma shall postpone all elective 
surgeries until April 24th, 2020.  Elective procedures after April 24th, 2020 
are subject to the guidelines set forth in Executive Memo 2020-02.  
Oklahomans and medical providers in Oklahoma shall postpone minor 
medical procedures and non-emergency dental procedures until April 30th, 
2020.  For purposes of aiding in the determination of what is considered an 
elective surgery, medical providers are encouraged to consult the Centers for 
Medicare & Medicaid Services (CMS) Non-Emergent, Elective Medical 
Services, and Treatment Recommendations. 
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Defs.’ Suppl. Br. Ex. 1, EO 2020-13 (2nd Am.), ¶ 22 (Doc. No. 102-1).6 

12. On that same date, the Governor issued Executive Memorandum No. 2020-

02 (“EM 2020-02”), which provides guidance to “be [used] when elective surgeries are 

performed.”  Defs.’ Suppl. Br. Ex. 2, EM 2020-02, at 2 (Doc. No. 102-2).  The guidance 

“is subject to individual institutions’ availability of personal protective equipment” and 

sets forth both “key considerations for providers” and a tiered approach to surgeries (the 

“Elective Surgery Acuity Scale” or “ESAS”).  Id. at 2-3.  Providers are instructed that they 

“should” both “abide by” the ESAS and “require a COVID-19 test as a portion of the pre-

operation process.”  Id.7 

13. The ESAS sets forth a scale of Tiers 1 through 3, each with sub-tiers “a” and 

“b.”8  Defendants have clarified that the impact on persons seeking abortion is as follows: 

 
6 On April 20, 2020, the Governor issued Third Amended Executive Order No. 2020-13, 
which amended the “after April 24th, 2020,” of the second sentence to read “on and after 
April 24th, 2020.”  EO 2020-13 (3rd Am.) ¶ 22 (Doc. No. 106-1). 
7 Defendants state that the requirement of a COVID-19 test “does not apply where not 
feasible because the surgery is immediately necessary as part of a medical emergency,” 
Defs.’ Suppl. Br. at 4, but no such exception appears in the cited guidance.  At the April 
20, 2020 hearing, Plaintiffs raised the concern that asymptomatic patients who have not 
had exposure to the virus do not currently qualify in all counties for testing and, thus, could 
be unable to access an abortion even if one was otherwise allowable.  The Court lacks a 
sufficient record to make any finding as to the effect of the testing requirement at this 
juncture. 
8 The Centers for Medicare & Medicaid Services Non-Emergent, Elective Medical 
Services, and Treatment Recommendations (“CMS Recommendations”) referenced in EO 
2020-13 set forth a different tiered framework and state: “A tiered framework is 
recommended to prioritize services and care to those who require emergent or urgent 
attention to save a life, manage severe disease, or avoid further harms from an underlying 
condition.  Decisions remain the responsibility of local healthcare delivery systems, 
including state and local health officials, and those clinicians who have direct responsibility 
for their patients.”  CMS Recommendations (Apr. 7, 2020), 

Case 5:20-cv-00277-G   Document 107   Filed 04/20/20   Page 8 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 1074 



9 

a. Tiers 3a and 3b concern surgeries that are performed only in hospitals and 

are “[h]igh acuity.”  Id. at 2.  These surgeries are “[n]ot impacted” by the 

Executive Order postponement and are “allowable currently.”  Id.  

Defendants state that Tier 3a and Tier 3b surgeries include the emergency 

abortions referenced in the Press Release.  See Defs.’ Suppl. Br. at 2. 

b. Tiers 2a and 2b concern surgeries that are performed in either a hospital 

or a surgery center for conditions that are “[n]ot life threatening but [have] 

potential for future morbidity and mortality.”  EM 2020-02, at 2.  

Surgeries that fall within these Tiers may take place on April 24, 2020.  

See id.; accord EO 2020-13, ¶ 22.  Defendants state that Tier 2a and Tier 

2b surgeries include “elective surgical abortions where delay until April 

30 would make elective abortion unavailable under Oklahoma law.”  

Defs.’ Suppl. Br. at 2; see also id. at 3. 

c. Tiers 1a and 1b concern surgeries that are outpatient by nature and 

performed in connection with non-life-threatening illnesses.  See EM 

2020-02, at 2.  Surgeries that fall within these tiers may take place on 

April 30, 2020.  See EO 2020-13, ¶ 22.9  Defendants state that Tiers 1a 

and 1b “include[] all elective surgical abortions” that would still be 

 

https://www.cms.gov/files/document/cms-non-emergent-elective-medical-
recommendations.pdf. 
9 On April 20, 2020, the Governor issued Amended Executive Memorandum No. 2020-02, 
which clarified that these surgeries are “[a]llowable April 30.”  EM 2020-02 (Am.) at 2 
(Doc. No. 106-2); see also Defs.’ Suppl. Br. at 3 n.4. 

Case 5:20-cv-00277-G   Document 107   Filed 04/20/20   Page 9 of 23
Appellate Case: 20-6055     Document: 010110337454     Date Filed: 04/22/2020     Page: 1075 



10 

available to the pregnant person on or after April 30, 2020.  Defs.’ Suppl. 

Br. at 3. 

-and- 

d. Defendants state that medication abortions remain subject to the 

Executive Orders’ postponement on “minor medical procedures” and 

therefore likewise may not be provided “‘until April 30th, 2020.’”  Id. 

(quoting EO 2020-13, ¶ 22). 

14. Accordingly, as of April 20, 2020, the effect of the Executive Orders, Press 

Release, and Executive Memorandum (collectively, the “Executive Orders”), absent any 

Court intervention, is to prevent abortion providers statewide from lawfully performing an 

elective surgical abortion10 until: (a) April 24, 2020, for abortions where delay until April 

30, 2020, or thereafter would make surgical abortion unavailable under Oklahoma law; or 

(b) April 30, 2020, for abortions where delay until that date or thereafter would not make 

surgical abortion unavailable under Oklahoma law.  Further, the effect of the Executive 

orders, absent any Court intervention, is to prevent abortion providers statewide from 

lawfully performing an elective medication abortion until April 30, 2020. 

15. Absent travel to another state, the postponement directed by the Executive 

Orders would require at least some pregnant persons in Oklahoma who would be eligible 

 
10 The Court here uses “elective” solely to distinguish the abortions at issue from those 
abortions not affected by the Executive Order—i.e., those abortions deemed necessary “to 
avert [the pregnant person’s] death or to avert substantial and irreversible impairment of a 
major bodily function [of the pregnant person] arising from continued pregnancy” or to 
“otherwise . . . prevent serious health risks to” the pregnant person.  Okla. Stat. tit. 63, § 1-
738.1A(5); Press Release at 1; see also Defs.’ Suppl. Br. at 2. 
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for a medication abortion to instead obtain a more invasive surgical abortion.  Pls.’ Mot. 

Prelim. Inj. Ex. 4, Schivone Decl. ¶¶ 31-32 (Doc. No. 16-4).  Further, this postponement 

would effectively eliminate the ability of some pregnant persons in Oklahoma who are 

presently able to obtain a medication abortion, but for whom the surgical option is 

medically contraindicated, to obtain an abortion at all.  See id. ¶ 31. 

16. Absent travel to another state, the postponement directed by the Executive 

Orders would effectively eliminate the ability of pregnant persons in Oklahoma who would 

reach their last eligible date under Oklahoma law prior to April 30, 2020—specifically, the 

date when “the probable postfertilization age of the woman’s unborn child is twenty (20) 

or more weeks,” Okla. Stat. tit. 63, § 1-745.5(A)—to obtain an abortion until April 24, 

2020, or thereafter.  See Pls.’ Reply Ex. 2, Burkhart Suppl. Decl. ¶¶ 4, 6 (Doc. No. 84-2); 

EO 2020-13, ¶ 22; Defs.’ Suppl. Br. at 2 (representing that “elective surgical abortions 

where delay until April 30 would make elective abortion unavailable under Oklahoma law” 

“may take place starting on April 24”). 

17. A surgical abortion is an outpatient procedure.  The PPE commonly used in 

performing these procedures includes sterile or non-sterile gloves, a gown, a face shield or 

protective eyewear, a surgical mask, a hair cover, and shoe covers.  Pls.’ Reply Ex. 3, Hill 

Suppl. Dec. ¶¶ 17-18 (Doc. No. 84-3); Burns Decl. ¶ 23; Burkhart Decl. ¶ 34; Hill Decl. ¶ 

10; see also Burkhart Decl. ¶ 35 (stating that clinic already had a small quantity of N95 

masks in stock and was planning to have staff use one per week until that supply ran out).  

The invasiveness, complexity, potential need for sedation, clinic time, and use of staff and 

PPE involved in the surgical abortion increase as the pregnancy progresses.  Pls.’ Reply 
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Ex. 1, Nichols Decl. ¶ 25 & n.8 (Doc. No. 84-1); Burkhart Suppl. Decl. ¶¶ 16, 17; Hill 

Suppl. Decl. ¶¶ 13-14. 

18. On a surgical abortion performed up until 12 to 13 weeks postfertilization, 

the clinician typically uses aspiration, which involves dilating the cervix using medications 

and/or small expandable rods, inserting a narrow, flexible tube through the cervix into the 

uterus, and emptying the uterus through suction.  Schivone Decl. ¶ 16.  This procedure 

typically takes 5 to 10 minutes.  Id. 

19. Beginning at approximately 12 to 13 weeks postfertilization, patients cannot 

have an aspiration procedure; clinicians instead use instruments to complete the surgical 

abortion in a technique called dilation and evacuation.  Id. ¶ 17; Nichols Decl. ¶ 26; 

Burkhart Suppl. Decl. ¶ 15.  This procedure typically can be completed in one day.  Nichols 

Decl. ¶ 27; Burkhart Suppl. Decl. ¶ 16. 

20. Beginning at approximately 16 to 18 weeks postfertilization, patients must 

come to the clinic twice over two consecutive days to receive a surgical abortion.  Nichols 

Decl. ¶ 27; Burkhart Suppl. Decl. ¶ 17.  The patient visits the clinic on the first day to 

commence dilation and then returns for the uterine evacuation.  Nichols Decl. ¶ 27. 

21. A medication abortion typically requires an in-person visit, with an ultrasound 

and bloodwork, and a prescription of two pills (mifepristone and misoprostol).  The pregnant 

person takes the first pill at the provider’s office and the second pill at a location of her 

choosing.  Schivone Decl. ¶ 14; Hill Suppl. Decl. ¶ 17.  There is a later follow-up appointment, 

which at least two Plaintiff providers are currently conducting via telemedicine.  Hill Suppl. 

Decl. ¶ 19; Burkhart Suppl. Decl. ¶ 8.  The PPE used at the in-person visit is primarily limited 
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to non-sterile gloves and surgical masks.  See Schivone Decl. ¶ 35; Burns Decl. ¶¶ 23-24 

(testifying that for medication abortions the only protective equipment used is non-sterile 

gloves and surgical masks); Hill Suppl. Decl. ¶¶ 17-18 (same); Burkhart Decl. ¶¶ 33, 25 

(testifying that staff is using one N95 mask per week, until existing supply runs out, and for 

medication abortions uses non-sterile gloves and surgical masks). 

22. While the parties dispute the opposing experts’ interpretation of the medical 

literature, the evidence in the record reflects that the occurrence of serious complications 

associated with medication abortions is quite low overall.  See, e.g., Nichols Decl. ¶ 67 & 

n.49 (discussing FDA warning label for mifepristone, which informs patients that in 10 

studies of approximately 31,000 women “[s]erious adverse reactions were reported in <0.5%” 

(Doc. No. 84-1, at 138-39)); Pls.’ Reply Ex. 1, Grossman Decl. ¶ 6 (Doc. No. 84-1) (citing 

three studies of medication abortions as finding: (i) “0.16% of patients experienced a 

significant adverse event”; (ii) “0.26% of patients experienced a clinically significant adverse 

event”; and (iii) “a major complication rate of 0.31%”); Defs.’ Resp. Ex. 7, Harrison Decl. ¶ 

16 (Doc. No. 54-7) (noting a study finding that 3.3% of first-trimester mifepristone patients 

required emergency treatment); see also National Academies of Sciences, Engineering, and 

Medicine, The Safety and Quality of Abortion Care in the United States 77 (2018) (“The 

clinical evidence makes clear that legal abortions in the United States—whether by 

medication, aspiration, D&E, or induction—are safe and effective.  Serious complications are 

rare; in the vast majority of studies, they occur in fewer than 1 percent of abortions, and they 

do not exceed 5 percent in any of the studies the committee identified.” (Doc. No. 84-1, at 

124)). 
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23. A pregnant person eligible for abortion but who continues the pregnancy 

likewise will require medical care that involves in-person contact and the use of PPE, even if 

later pregnancy and childbirth are not considered.  Dr. Stone, an obstetrician-gynecologist 

practicing in Oklahoma City, has testified that although she has made some changes to her 

practice and increased the amount of PPE she wears as a result of the COVID-19 pandemic, 

she is continuing to provide in-person prenatal care to pregnant persons, such that “even 

during COVID-19, before a patient has reached 28 weeks gestation, she will have met with 

me in-person at least 3 times, had 2-3 ultrasounds in-person, and visited the laboratory at least 

twice for testing, 3 times if she chooses to have a first trimester screen.”  Pls.’ Reply Ex. 4, 

Stone Decl. ¶¶ 23-25 (Doc. No. 84-4).  Dr. Stone states that she has knowledge that “other 

Oklahoma prenatal care providers” are similarly treating their pregnant patients.  Id. ¶ 24. 

II. 

As explained by the Tenth Circuit, 

Ordinarily, a movant seeking a preliminary injunction must establish (1) 
a substantial likelihood of success on the merits; (2) irreparable injury to the 
movant if the injunction is denied; (3) the threatened injury to the movant 
outweighs the injury to the party opposing the preliminary injunction; and 
(4) the injunction would not be adverse to the public interest.  Because a 
preliminary injunction is an extraordinary remedy, the movant’s right to 
relief must be clear and unequivocal. 

Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 269 F.3d 1149, 1154 (10th Cir. 

2001) (citation omitted).11 

 
11 Defendants contend that Plaintiffs must “satisfy a heightened standard” because they are 
seeking relief that is “disfavored” due to “afford[ing] [Plaintiffs] all the relief that [they] 
could recover at the conclusion of a full trial on the merits.”  Fish v. Kobach, 840 F.3d 710, 
723-24 (10th Cir. 2016) (internal quotation marks omitted); see Defs.’ Resp. at 22.  
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A. Substantial Likelihood of Success on the Merits 

The Court has considered the potential for success of Plaintiff’s claims under both 

Jacobson’s standard for permissible state action during a public health emergency and 

Casey’s standard for permissible state regulation of access to abortion.  See Robinson v. 

Marshall, No. 2:19cv365-MHT, 2020 WL 1847128, at *8 (M.D. Ala. Apr. 12, 2020) 

(assuming that both legal frameworks should be applied and granting preliminary 

injunction), appeal docketed, No. 20-11401 (11th Cir. Apr. 13, 2020).  Plaintiffs have 

established a substantial likelihood of success on the merits. 

1. Surgical Abortions Where Delay Renders Abortion Unavailable 

In some instances, the effect of the Executive Orders is to prevent access to surgical 

abortion altogether.  In Oklahoma nonemergency abortions are prohibited when “the 

probable postfertilization age of the woman’s unborn child is twenty (20) or more weeks.”  

Okla. Stat. tit. 63, § 1-745.5(A).  As detailed above, the current effect of the Executive 

Orders is to prevent abortion providers statewide from lawfully performing an elective 

surgical abortion until at least April 24, 2020 (based on probable postfertilization age on 

April 30, 2020).  This delay would make surgical abortion unavailable to a patient under 

section 1-745.5(A) if the probable postfertilization age of the unborn child reaches 20 or 

more weeks prior to or on April 24, 2020.  This effective denial of a constitutional right 

represents the type of “plain, palpable invasion of rights” identified in Jacobson as beyond 

the reach of even the considerable powers allotted to a state in a public health emergency.  

 

Assuming the heightened standard applies, Plaintiffs meet that standard for the reasons 
outlined below. 
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Jacobson, 197 U.S. at 31.  As such, the Executive Orders are, in this respect, invalid as an 

“unreasonable,” “arbitrary,” and “oppressive” use of the State’s emergency powers.  Cf. 

Adams & Boyle, P.C. v. Slatery, No. 3:15-cv-00705, 2020 WL 1905147, at *5-7 (M.D. 

Tenn. Apr. 17, 2020) (order granting preliminary injunction against enforcement of state 

executive order preventing procedural abortions until at least April 30, 2020), appeal 

docketed, No. 20-5408 (6th Cir. Apr. 20, 2020).  Moreover, whether viewed as a ban or as 

a restriction subject to the undue burden standard, this effective denial of the right of access 

to abortion is impermissible under Casey.  See Casey, 505 U.S. at 846 (“Before viability, 

the State’s interests are not strong enough to support a prohibition of abortion or the 

imposition of a substantial obstacle to the woman’s effect right to elect the procedure.”). 

2. Other Surgical Abortions 

In other instances, where the probable postfertilization age of the unborn child will 

not reach 20 or more weeks until after April 24, 2020, the effect of the Executive Orders is 

to require a pregnant patient to temporarily delay receipt of a surgical abortion until: (i) 

April 24, 2020 (for pregnant patients for whom “delay after April 30 would make elective 

abortion unavailable under Oklahoma law,” Defs.’ Suppl. Br. at 2)12 or (ii) April 30, 2020 

(for pregnant patients for whom delay beyond that date would not make elective abortion 

unavailable under Oklahoma law, id. at 3). 

 
12 This would include patients whose unborn children reach probable postfertilization age 
of 20 weeks from April 25 through April 30, 2020. 
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a. Procedures Performed Prior to April 24, 2020 

Giving deference to the state executive as the primary arbiter of what steps are 

necessary in that area to stop the spread of COVID-19, and to ration resources needed to 

treat patients infected with that virus, the Court concluded in its Temporary Restraining 

Order of April 6, 2020, that a temporary delay of surgical abortions is a permissible use of 

state power in the current public health emergency—so long as the pregnant patient would 

remain able to lawfully obtain an abortion upon the cessation of the Executive Orders.  

Further, upon “consider[ing] the burdens a law imposes on abortion access together with 

the benefits those laws confer,” Hellerstedt, 136 S. Ct. at 2309, the Court concluded in the 

Temporary Restraining Order that the benefit of emergency action during this great public 

health crisis justifies such a temporary delay of access to abortion services.13  Those remain 

the conclusions of the Court as to the current situation, based on a full examination of the 

evidence presented by the parties. 

 
13 In applying these principles to the facts established in this case, the Court accepts and 
assumes that the holdings in Casey and its progeny do not foreclose application of a 
Jacobson analysis of whether a postponement of abortion procedures may be ordered as 
part of a State’s effort to protect public health during a pandemic.  Absent this assumption, 
it is even more plain that Plaintiffs are likely to succeed on the merits.  The Supreme Court 
in Casey explained that “a statute which, while furthering . . . [a] valid state interest, has 
the effect of placing a substantial obstacle in the path of a woman’s choice,” is invalid.  
Casey, 505 U.S. at 877.  Further, though the state “may enact regulations to further the 
health or safety of a woman seeking an abortion,” the state may not impose “[u]necessary 
health regulations that have the purpose or effect of presenting a substantial obstacle to a 
woman seeking an abortion.”  Id. at 878.  If Casey is read to speak to any exercise of state 
interest, including emergency action to avert a public health crisis, it would be clear that 
restrictions on abortion services of the kind reflected in the Executive Orders constitute a 
substantial obstacle to abortion access and, therefore, are invalid. 
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b. Procedures Performed On or After April 24, 2020 

Since the issuance of the TRO, the State’s position and directives have changed.  

Based upon a stated “confiden[ce] in the State’s “hospital numbers & PPE,” the State is now 

permitting certain elective surgeries to resume six days sooner, on April 24, 2020.  Governor 

J. Kevin Stitt (@GovStitt), Twitter (Apr. 15, 2020); see also id. (Apr. 17, 2020) (“[W]e 

currently have more than enough hospital beds, ICU beds, & ventilators statewide but . . . we 

remain prepared for a surge.”); see EO 2020-07, ¶ 22; EM 2020-02, at 2; cf. Defs.’ Suppl. Ex. 

1, Blankenship Suppl. Decl. ¶ 2 (Doc. No. 96-1) (stating that Oklahoma hospitals are reporting 

an average stockpile of a 12-day supply of PPE although some hospitals would more typically 

have a month’s or more supply on hand with a lower use rate). 

Consistent with Jacobson, the Court defers to the State’s judgment that April 24, 2020, 

is the earliest date upon which its restrictions on medical procedures can be safely loosened.  

In light of the diminished need for rationing after April 23rd, however, the record does not 

reflect any reasonable basis to continue, beyond that date, the significant intrusion upon a 

constitutional right represented by the State’s postponement of the relevant surgical abortions.  

Absent such justification, the post-April 23, 2020 prohibition on surgical abortions reflected 

in the Executive Orders is invalid as an “unreasonable,” “arbitrary,” and “oppressive” use 

of the State’s emergency powers and as an “undue burden” on the right of Plaintiffs’ 

patients to access abortion services. 

3. Medication Abortions 

With respect to medication abortion, the Court likewise concludes that it is 

substantially likely that Plaintiffs will establish that the prohibition reflected in the Executive 
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Orders is invalid as an “unreasonable,” “arbitrary,” and “oppressive” use of the State’s 

emergency powers and as an “undue burden” on the right of Plaintiffs’ patients to access 

abortion services.  The evidence reflects that this procedure is reasonably safe and requires 

similar interpersonal contact and PPE as regular prenatal care and less interpersonal contact 

and PPE than surgical abortion.  It follows that the purpose and benefit that Defendants state 

the government is trying to achieve through the Executive Orders—preventing “(1) close 

interpersonal contact, (2) depletion of medical PPE, and (3) activities that will increase the 

use of hospital beds, staff, and other resources,” Defs.’ Resp. at 26-27—are not advanced by 

prohibiting medication abortion, especially in light of the State’s early revocation of a portion 

of the elective-surgery and minor-medical-procedure ban as described above.  As an example, 

delay of medication abortion for a patient with an unborn child nearing nine weeks 

postfertilization (the latest date when Plaintiff medical providers will administer drugs for a 

medication abortion) will limit that person’s ability to access abortion within the State of 

Oklahoma to the surgical option, a procedure that will divert more medical resources and PPE 

than medication abortion.14  For a patient for whom surgical abortion is contraindicated, such 

a delay would constitute a complete denial of access to abortion services.  And, while 

administration of medication abortion will require some amount of close interpersonal 

 
14 Defendants argued at the April 20, 2020 hearing that the State’s interests would be 
advanced by a ban on medication abortions because—up to a certain point in time, at least—
a surgical abortion would not be an option for an affected patient pursuant to the Executive 
Orders.  The Court does not find this persuasive in light of (a) the imminent restoration of 
surgical abortions ordered herein, and (b) the PPE and in-person contact demands attendant 
to prenatal care that would be necessary for the patient during any extended wait for a surgical 
abortion.   
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contact, as outlined above that amount will be small and not dissimilar from the close 

interpersonal contact the State has allowed in other contexts.  This disconnect between the 

means employed and the benefits achieved indicates that the prohibition on medication 

abortion is improper under both the Jacobson and Casey standards of review.  See Jacobson, 

197 U.S. at 31 (explaining that police power is improperly used when “the means 

prescribed by the state . . . has no real or substantial relation to the protection of the public 

health and the public safety”); Hellerstedt, 136 S. Ct. at 2309 (requiring balancing of 

“burdens a law imposes on abortion access together with the benefits those laws confer’). 

In sum, Plaintiffs have established a substantial likelihood of success on the merits 

of their claim that the Executive Orders violate Plaintiffs’ patients’ constitutional rights 

under the Fourteenth Amendment. 

B. Irreparable Injury Absent Injunctive Relief 

Plaintiffs here have demonstrated imminent, irreparable harm absent entry of 

injunctive relief, as their patients will be substantially delayed in or prevented from 

exercising their right to abortion access.  See Free the Nipple-Fort Collins v. City of Fort 

Collins, 916 F.3d 792, 805 (10th Cir. 2019) (“Most courts consider the infringement of a 

constitutional right enough and require no further showing of irreparable injury.”); Pls.’ 

Mot. Prelim. Inj. at 30-32; id. Ex. 4, Schivone Decl. ¶¶ 28-33, 37.  Further, “[a] plaintiff 

suffers irreparable injury when the court would be unable to grant an effective monetary 

remedy after a full trial because such damages would be inadequate or difficult to 

ascertain.”  Dominion Video Satellite, 269 F.3d at 1156; cf. Planned Parenthood of Kan. 

& Mid-Mo. v. Andersen, 882 F.3d 1205, 1236 (10th Cir. 2018) (“A disruption or denial of 
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these patients’ health care cannot be undone after a trial on the merits.” (internal quotation 

marks omitted)). 

C.  The Balance of Hardships and the Effect of an Injunction on the Public 
 

Given the nature of the State’s interest in issuing the Executive Orders, namely the 

protection of public health, the final two considerations for injunctive relief are merged.  As 

detailed above, Plaintiffs have demonstrated that the injury that will be suffered as a result 

of delaying abortion access to a pregnant patient nearing 20 weeks postfertilization is a 

complete denial, to that patient, of the Fourteenth Amendment right to access abortion.  That 

plain and palpable deprivation of a fundamental right outweighs the injury the public may 

suffer if those procedures are allowed to occur.  As for other pregnant patients, the State’s 

own guidance indicates that the need for the disputed restrictions will be at least partly 

eliminated by April 24, 2020.  A delay may result in fewer and more invasive abortion 

options being available, and supplying prenatal care for these patients in the meantime 

would indisputably require interpersonal contact and use of PPE and other hospital 

supplies.  The current record reflects that the public health benefit achieved by delaying 

access to abortions “do[es] not outweigh the lasting harm imposed by the denial of an 

individual’s right to terminate her pregnancy” or “by an undue burden or increase in risk 

on patients imposed by a delayed procedure.”  Robinson, 2020 WL 1847128, at *15; see 

also Adams & Boyle, 2020 WL 1905147, at *6 (“[I]t is always in the public interest to 

prevent violation of a party’s constitutional rights.” (internal quotation marks omitted)); 

accord Planned Parenthood of Ark. & E. Okla. v. Cline, 910 F. Supp. 2d 1300, 1308 (W.D. 
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Okla. 2012) (“The public has an interest in constitutional rights being upheld and in 

unconstitutional decisions by the government being remedied.”). 

CONCLUSION 

As outlined above, Plaintiffs’ Motion for a Preliminary Injunction (Doc. No. 16) is 

GRANTED IN PART and DENIED IN PART. 

Specifically, it is hereby ORDERED, ADJUDGED, AND DECREED that 

Defendants and their employees, agents, attorneys, successors, and all others acting in 

concert or participating with them are PRELIMINARILY ENJOINED from enforcing 

Governor J. Kevin Stitt’s Seventh Amended Executive Order No. 2020-07 of April 1, 2020, 

the March 27, 2020 Press Release, and the April 16, 2020 Second Amended Executive 

Order No. 2020-13 and Executive Memorandum No. 2020-02, against Oklahoma abortion 

providers, clinics, and their staff, to the following extent: 

1. Effectively immediately, the prohibition on surgical abortions may not be 

enforced with respect to any patient for whom a delay in receipt of the surgical 

abortion to April 24, 2020, would render elective abortion unavailable to that 

patient under Oklahoma law; and 

2. Effective Friday, April 24, 2020, the prohibition on surgical abortions may not 

be enforced as to any patient; and 

3. Effectively immediately, the prohibition on medication abortions may not be 

enforced as to any patient. 
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The Temporary Restraining Order previously entered by the Court (Doc. No. 70) 

shall expire as outlined therein.  The terms of this Preliminary Injunction shall remain in 

place until further order of the Court. 

IT IS FURTHER ORDERED that the security requirement of Federal Rule of Civil 

Procedure 65(c) is waived. 

IT IS SO ORDERED this 20th day of April, 2020. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 

NOTICE OF APPEAL 

Notice is hereby given that J. Kevin Stitt, Mike Hunter, David Prater, Greg Mashburn, 

Gary Cox, and Mark Gower, defendants in the above named case, appeal to the United States 

Court of Appeals for the Tenth Circuit from the Preliminary Injunction entered in this action 

on April 20, 2020. Doc. 107. 

Respectfully Submitted,  

 s/ Zach West 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 

Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
Mithun.Mansinghani@oag.ok.gov 
Zach.West@oag.ok.gov 
Bryan.Cleveland@oag.ok.gov 

Counsel for Defendants 
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