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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

LITTLE ROCK FAMILY PLANNING SERVICES, ET 
AL., 

 
Plaintiffs, 

 
v. 

 
LESLIE RUTLEDGE, ET AL., 
 

Defendants. 
 

CIVIL ACTION 
 
Case No. 4:19-cv-00449-KGB 
 
PLAINTIFFS’ MEMORANDUM OF 
LAW IN SUPPORT OF THEIR 
MOTION FOR EXPEDITED PRE-
HEARING DISCOVERY  

 

Pursuant to Federal Rule of Civil Procedure 26(d)(1), Plaintiffs seek an order from this 

Court permitting expedited discovery from Defendant Nathaniel Smith, M.D., in his official 

capacity as Director and State Health Officer of the Arkansas Department of Health (“ADH”), in 

preparation for a preliminary-injunction hearing.  Plaintiffs’ requests are limited and will not 

prejudice Defendants in any way.  

In order to respond to the State’s Order that Plaintiffs cease surgical abortions in light of 

the COVID-19 pandemic (except where “immediately necessary to protect the life or health of 

the patient”) (the “COVID-19 Abortion Ban”), Plaintiffs seek targeted information about the 

State’s health-care resources, and other steps the ADH has taken to protect citizens’ health.  A 

copy of Plaintiffs’ interrogatories and document requests is attached as Exhibit 1.  Such 

information is relevant to the Court’s evaluation of (i) the purported benefits of the COVID-19 

Abortion Ban, and (ii) Plaintiffs’ equal-protection claim.  See Supp. Compl. Counts I and II.  

Plaintiffs anticipate that the requested discovery will likely show that Defendants are “exploiting 
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this moment”––in violation of the constitutional rights of Plaintiffs and their patients––to “to ban 

or dramatically limit women’s reproductive health care” by relying on pretextual justifications.1    

ARGUMENT 

 Plaintiffs seek expedited discovery in advance of the Court considering the merits of their 

pending motion for a preliminary injunction.  See Dkt. No. 134.  Plaintiffs served their discovery 

requests on April 15, 2020.  Pursuant to Local Rule 7.2(g), prior to the filing of this motion, 

Plaintiffs met and conferred in good faith with Defendants regarding these discovery requests on 

April 17, 2020, during which Defendants represented that they would refuse to respond.  Despite 

having two days to consider the targeted discovery requests, Defendants’ only specific objection 

to the requests’ substance was the fact that the parties have not yet held a Rule 26(f) conference.  

Plaintiffs are now forced to seek relief with this motion.   

 “A district court has very wide discretion in handling pretrial discovery . . . .”  U.S. ex rel. 

Kraxberger v. Kansas City Power & Light Co., 756 F.3d 1075, 1082 (8th Cir. 2014).  Under 

Rule 26(d)(1), courts can order discovery prior to a Rule 26(f) conference.  Courts in the Eighth 

Circuit have permitted expedited discovery in preparation for a preliminary-injunction hearing.  

Welsco, Inc. v. Brace, 2012 WL 3025141, at *2 (E.D. Ark. July 24, 2012); BCBSM, Inc. v. 

Vazquez, 2014 WL 12778827, at *4 (D. Minn. July 25, 2014) (collecting cases in the Eighth 

Circuit).  This litigation is no different:  in summer 2019, Plaintiffs produced discrete categories 

of documents and information to Defendants before a hearing on Plaintiffs’ temporary-

restraining-order motion.2  Under the applicable “good cause” standard, the moving party need 

                                                 
1 Am. Med. Ass’n, AMA Statement on Government Interference in Reproductive Health Care 
(Mar. 30, 2020), https://www.ama-assn.org/press-center/ama-statements/ama-statement-
government-interference-reproductive-health-care.  
2 See Dkt. No. 40.   
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only show that “the need for expedited discovery, in consideration of the administration of 

justice, outweighs prejudice to the responding party.”  Welsco, 2012 WL 3025141, at *1; Dkt. 

No. 42 at 2 (same).    

 “Good cause” exists here for expedited discovery.  See Dkt. No. 42 at 2 (discussing 

“good cause” standard for expedited discovery prior to preliminary injunction hearing).  

Plaintiffs easily satisfy this standard, because their limited discovery requests are both targeted 

(six interrogatories and three document requests) and necessary to fully respond to the State’s 

position that surgical abortion care must be stopped in the State to protect public health during 

the COVID-19 pandemic.  First, Plaintiffs are entitled to documents and information that will 

enable them to evaluate ADH’s treatment of LRFP as compared to other similarly situated 

medical providers and their patients in the State.  ADH conducted numerous early-April 2020 

inspections at LRFP before hand-delivering a Cease and Desist Order regarding surgical abortion 

care on April 10, 2010.3  Plaintiffs cannot fully evaluate the State’s enforcement of its COVID-

19-related directives against LRFP in the absence of information regarding ADH’s similar 

actions (or lack thereof) with regard to other medical providers and their patients.  LRFP 

likewise requires information regarding the types of care provided by clinicians and facilities that 

ADH has permitted to continue providing care during the pandemic.  Defendant Attorney 

General Leslie Rutledge stated on April 13, 2020 that the State is purportedly concerned with 

out-of-state patients at LRFP,4 and LRFP is entitled to test the veracity of that assertion through 

expedited discovery.  

 Second, because Defendants claim that the COVID-19 Abortion Ban was necessitated by 

                                                 
3 April 12, 2010 L. Williams Decl.  
4 Latest News Broadcast (KATV ABC News television broadcast Apr. 13, 2020) (video copy 
available on file with Plaintiffs’ counsel). 
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a purported State interest in protecting public health, Plaintiffs are entitled to review ADH’s 

internal communications regarding LRFP and it provision of abortion care in the weeks leading 

up to the April 10, 2020 Cease and Desist Order.  LRFP obtained certain of such 

communications via a FOIA request to ADH, but fourteen of the documents produced by ADH 

redact non-privileged information on privacy grounds.  See Ex. 1.  ADH should be required to 

immediately produce un-redacted copies of those documents, given LRFP’s strong interest in the 

information and the availability of a Protective Order to assuage any purported privacy concerns.  

See Dkt. No. 69.   

 There would be no prejudice to Defendants in providing this information to Plaintiffs at 

this stage of the litigation.  As noted above, Plaintiffs have served only six interrogatories and 

three document requests, all of which are limited to an approximately 45-day time period.  

Presumably, and in light of the State’s and ADH’s ongoing actions in response to COVID-19, 

ADH must have already done the work of identifying and evaluating the ongoing provision of 

elective-surgery care in the State.  Any burden associated with providing that information to 

Plaintiffs would therefore be minimal.  See Welsco, 2012 WL 3025141, at *2 (analyzing burden 

under “good cause” standard).  To the extent the State argues that this information is not readily 

available, it would only render their apparently targeted enforcement action against Plaintiffs all 

the more suspect.  The un-redacted ADH communications that Plaintiffs seek total only eighteen 

pages, with each containing only a handful of redactions.  See Ex. 1.  It will require mere minutes 

to reproduce complete copies of the correspondence under the Protective Order.  And, to further 

minimize any burden to ADH, Plaintiffs have carefully carved out of their document requests 

any documents that were previously produced by ADH in response to Plaintiffs’ counsel’s April 

10, 2020 FOIA request.   
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CONCLUSION 

  For all of the reasons stated above, Plaintiffs respectfully request that this Court order 

Defendant ADH to respond to Plaintiffs’ six interrogatories and three document requests by 

April 19, 2020.  

 

Dated:  April 17, 2020 Respectfully submitted,  
 
Leah Godesky* 
Christopher Burke** 
O’Melveny & Myers LLP 
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