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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
LITTLE ROCK FAMILY PLANNING SERVICES, et 
al.,  
 

Plaintiffs, 
 

v. 
 
LESLIE RUTLEDGE, in her official capacity as 
Attorney General of the State of Arkansas, et al.,  
 

Defendants. 
 

CIVIL ACTION 
 
Case No. 4:19-cv-00449-KGB 
 

PLAINTIFFS LITTLE ROCK FAMILY 
PLANNING SERVICES AND DR. 
THOMAS TVEDTEN’S STATUS 
REPORT 
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 Plaintiffs LRFP and Dr. Tvedten (together, the “LRFP Plaintiffs”) respectfully submit 

this Status Report regarding their pending (i) April 13, 2020 preliminary-injunction motion (the 

“First PI Motion”), and (ii) April 22, 2020 motion for an ex parte temporary restraining order 

and/or preliminary injunction (the “Second TRO/PI Motion”).    

The April 27, 2020 Directive of the Arkansas Department of Health (“ADH”)  

 As previewed in Plaintiffs’ April 23, 2020 Status Report (see Dkt. 166), the Arkansas 

Department of Health (“ADH”) released a Directive on Resuming Elective Surgeries that is 

effective today, April 27, 2020 (the “April 27 Directive”),1 which supplements the existing April 

3, 2020 ADH Directive (the “April 3 Directive”).  Plaintiffs understand that the April 27 

Directive permits surgical abortion care to resume for patients who (among other things) have “at 

least one negative COVID-10 NAAT test within 48 hours prior to the beginning of the 

procedure.”2   

 Plaintiffs have asked the ADH to confirm that ADH has withdrawn its April 10, 2020 

Cease and Desist Order to LRFP, which provided that no surgical abortion care could occur 

unless “immediately necessary to protect the life or health of the patient” (see Dkt. 134-1),3 but 

ADH has not yet responded.  Plaintiffs are also working diligently to assess their ability to 

comply with all aspects of the April 27 Directive, including the above-described rapid-testing 

component.   

Current Status of Plaintiffs’ Two Motions 

 The First PI Motion.  Plaintiffs’ First PI Motion seeks an order enjoining enforcement of 

Executive Order 20-13, the April 3 Directive, and the April 10, 2020 Cease and Desist Order to 

                                                 
1 Ex. A. 
2 Id. 
3 Ex. B. 
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bar pre-viability access to surgical abortion care in the State.  See Dkt. 134.  Defendants have 

opposed Plaintiffs’ motion (see Dkt. 153), but no reply briefing has been submitted.  Plaintiffs 

requested last week after learning of the April 27 Directive that the associated preliminary-

injunction hearing be canceled, so that Plaintiffs could assess the impact of the April 27 

Directive on their pending motion.  See Dkt. 166.  In so requesting, Plaintiffs expressly reserved 

the right to supplement or amend their constitutional challenge, and to request a future 

evidentiary hearing.  See id.    

 The Second TRO/PI Motion.  Plaintiffs’ Second TRO/PI Motion seeks ex parte 

emergency relief enjoining Defendants from enforcing a prohibition on surgical abortions against 

patients who would be beyond the legal limit for abortion care (21.6 weeks LMP) by the time 

Executive Order 20-13 expires.  See Dkt. 164.  The Court declined to grant ex parte relief, and 

Defendants argue in the opposition brief they filed this morning that the Court should deny 

Plaintiffs’ motion because “Plaintiffs have put forth no evidence that they cannot comply with 

[the April 27 Directive’s] requirements or that any unknown patient cannot meet that directive’s 

requirements.”  Dkt. 168 at p. 15.  Plaintiffs’ reply in support of the Second TRO/PI Motion is 

currently due tomorrow, April 28, at 9:30am CST.  See Dkt. 167.   

Plaintiffs’ Proposal For Additional Briefing In View of the April 27 Directive 

 If the April 27 Directive, in conjunction with Executive Order 20-13 and the April 3 

Directive, denies Plaintiffs’ patients’ access to pre-viability surgical abortion care in Arkansas, it 

is imperative to Plaintiffs that they quickly remedy that irreparable harm by obtaining an order 

enjoining its enforcement.  But Plaintiffs cannot adequately assess their ability to comply with 

the April 27 Directive by tomorrow morning, in time to file a reply in support of the Second 

TRO/PI Motion.  Plaintiffs are also cognizant of the burden to the Court if Plaintiffs 
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simultaneously pursue relief on separate tracks under the First PI Motion and the Second TRO/PI 

Motion.   

 Accordingly, Plaintiffs respectfully request that the Court re-open the record on 

Plaintiffs’ April 13, 2020 First PI Motion and set an expedited reply and sur-reply briefing 

schedule so that, if Plaintiffs determine that the April 27 Directive operates to interfere with their 

patients’ constitutional rights, the parties can address all new evidence and argument relating to 

the April 27 Directive in a single motion sequence.  See Postawko v. Missouri Dep't of Corr., 

2017 WL 3185155, at *5 (W.D. Mo. July 26, 2017) (considering evidence submitted with reply 

brief after granting defendants sur-reply opportunity), aff'd, 910 F.3d 1030 (8th Cir. 2018); see 

also Iconix, Inc. v. Tokuda, 457 F. Supp. 2d 969, 975-76 (N.D. Cal. 2006) (noting Ninth Circuit 

rule that court “may consider new evidence presented in a [preliminary injunction] reply brief if 

the district court gives the adverse party an opportunity to respond”); Talarico v. Excellus Health 

Plan, Inc., 2015 WL 2122176, at *3 (N.D.N.Y. 2015) (“[T]he main rationale for the general rule 

precluding submission of new evidence in a reply … does not apply when the nonmoving party 

has an adequate opportunity to respond to the new evidence”).  Plaintiffs respectfully request 

until Thursday, April 30 at 9:30am CST to submit their reply brief, so that they may adequately 

assess compliance issues in advance of any filing.  Plaintiffs continue to reserve the right to 

request an evidentiary hearing or argument on the First PI Motion after reply and sur-reply 

briefing on the April 27 Directive.  

 If the Court permits the parties to proceed in this fashion, Plaintiffs would withdraw the 

Second TRO/PI Motion to reduce the burden on the Court and increase overall efficiencies.   

 Plaintiffs are available to discuss these issues at the Court’s request.    
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Dated:  April 27, 2020 Respectfully submitted,  
 
Leah Godesky* 
Christopher Burke* 
O’Melveny & Myers LLP 
Times Square Tower 
7 Times Square 
New York, New York 10036 
lgodesky@omm.com 
cburke@omm.com 
(212) 326-2254 
Fax:  (212) 326-2061 
 
Kendall Turner* 
Ashley Robertson* 
Maya Zagayer* 
O’Melveny & Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
(202) 383-5300 
kendallturner@omm.com 
arobertson@omm.com 
mzagayer@omm.com 
 
Attorneys for Plaintiffs 
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Meagan Burrows* 
Ruth E. Harlow* 
American Civil Liberties Union 
Foundation 
125 Broad St, 18th Floor 
New York, NY 10001 
mburrows@aclu.org 
rharlow@aclu.org 
(212) 549-2633 
 
Attorneys for Plaintiffs  
 
* Motion for admission pro hac vice 
granted 
 

Bettina Brownstein (AR Bar No. 85019) 
Bettina E. Brownstein Law Firm 
904 West 2nd Street, Suite 2 
Little Rock, AR 72201 
bettinabrownstein@gmail.com 
(501) 920-1764 
 
Brooke-Augusta Ware (AR Bar No. 2004091) 
Mann & Kemp, PLLC 
221 West Second Street, Suite 408 
Little Rock, Arkansas 72201 
brooke@mannkemp.com 
(501) 222-7330 
 
On Behalf of the Arkansas Civil Liberties Union 
Foundation, Inc.  
Attorney for Plaintiffs 
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This directive was developed with input from the Arkansas Chapter of the American College of Surgeons. 
 

 
Effective April 27, 2020 

 
Directive on Resuming Elective Procedures 

The Secretary of Health, in consultation with the Governor, has sole authority over all instances of 
quarantine, isolation, and restrictions on commerce and travel throughout Arkansas, as necessary and 
appropriate to control disease in the state of Arkansas as authorized by Ark. Code Ann. §20-7-109--
110.  Based on available scientific evidence, it is necessary and appropriate to take further action to 
ensure that COVID-19 remains controlled and that residents and visitors in Arkansas remain safe.  
 
On April 3, 2020, the Secretary of Health, in consultation with Governor Asa Hutchinson, 
issued a directive that elective procedures in the state would cease. The directive went into 
detail regarding considerations and exemptions. The Arkansas Department of Health  (ADH) 
has developed requirements for the resumption of elective procedures, so that surgical 
facilities could perform elective procedures based on a decrease in COVID-19 cases and 
hospitalizations. 
 
This directive emphasizes the need for facilities to understand their capabilities (e.g., beds, 
testing, ORs) as well as potential constraints (e.g. workforce, supply chain), while watching for 
possible subsequent waves of the virus, which may require a return to prior restrictions. 
Elective procedures shall be limited as follows: 

 
1. Only outpatients with no plans for overnight stay. 
2. An American Society of Anesthesiologists rating of I or II. If they are a II-rating, their 

disease process should be well controlled. 
3. No contact with known COVID-19 patients during the past 14 days. 
4. Patients must be asymptomatic for COVID-19 per ADH guidelines. 
5. Start with a small initial volume of cases and increase incrementally as PPE availability and 

number of statewide occurrences dictate. 
6. Each institution must have an ample supply of PPE for resuming elective procedures while 

maintaining a reserve should there be a resurgence of the virus. The acquisition of PPE is a 
matter for each institution to address and is not the responsibility of ADH.   

7. For an asymptomatic patient to be a candidate for a procedure, he/she must have at least one 
negative COVID-19 NAAT test within 48 hours prior to the beginning of the procedure.  

 
These requirements pertain to all elective procedures, including dental, eye, nasopharyngeal, chest 
surgery, and colonoscopy. Small rural hospitals under 60 beds and critical access hospitals, though 
strongly advised to follow this directive to maximize resources and minimize risk, are excluded from this 
directive.  The April 3, 2020 directive’s exemptions for medically necessary procedures to preserve a 
patient’s life or health also remain in effect. 
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