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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

LITTLE ROCK FAMILY PLANNING SERVICES, ET 

AL., 

 
Plaintiffs, 

 
v. 

 
LESLIE RUTLEDGE, ET AL., 
 

Defendants. 
 

CIVIL ACTION 
 
Case No. 4:19-cv-00449-KGB 
 
PLAINTIFFS LITTLE ROCK FAMILY 
PLANNING SERVICES AND DR. 
THOMAS TVEDTEN’S REPLY 
MEMORANDUM OF LAW IN 
SUPPORT OF THEIR MOTION FOR 
LEAVE TO FILE A SUPPLEMENTAL 
COMPLAINT  

 

INTRODUCTION1 

This Court should grant the motion of Plaintiffs Little Rock Family Planning Services 

(“LRFP”) and Dr. Thomas Tvedten (together, “Plaintiffs”) to supplement their complaint under 

Federal Rule of Civil Procedure 15(d) to challenge as unconstitutional the State’s enforcement of 

Executive Order 20-13, the April 3, 2020 Arkansas Department of Health (“ADH”) Directive on 

Elective Surgeries, and the ADH’s April 10, 2020 Cease and Desist Order (“Order”) to bar all 

surgical abortion “except where immediately necessary to protect the life or health of the patient” 

(the “COVID-19 Abortion Ban”).  Arkansas offers two reasons to deny Plaintiffs’ motion: (1) 

that this Court lacks jurisdiction to grant the supplemental complaint, and (2) that Plaintiffs fail 

to satisfy the standard for filing a supplemental complaint under Rule 15(d).  Both are 

groundless.  

I. THIS COURT HAS JURISDICTION TO ACCEPT A SUPPLEMENTAL 
COMPLAINT. 

Arkansas’s suggestion that this Court lacks jurisdiction to grant Plaintiffs leave to file the 

                                                 
1 Unless otherwise noted, all emphasis is added and all internal quotations are omitted.  
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supplemental complaint is plainly erroneous.  Arkansas is currently pursuing a separate appeal 

from this Court’s August 6, 2019 preliminary injunction enjoining three 2019 statutes that 

obstruct patients’ access to abortion: one banning virtually all abortions after 18 weeks LMP; one 

prohibiting physicians from providing abortions based on women’s reasons for seeking care; and 

one prohibiting physicians other than board-certified or -eligible obstetricians/gynecologists 

from providing care.  See Dkt. 1.  As this Court knows, it consolidated Plaintiffs’ challenge to 

those three laws with Planned Parenthood of Arkansas & Eastern Oklahoma v. Jegley, Case No. 

4:15-cv-00784-KGB, because both cases involved overlapping facts, parties, legal issues, 

discovery issues, and witnesses.  See Dkt. 29.  According to Arkansas, because its earlier appeal 

asked the Eighth Circuit to reverse this Court’s consolidation order, this Court somehow “lacks 

jurisdiction to act on Plaintiff’s motion for leave to file a supplemental complaint.”  Opp. 20. 

Any debate about this Court’s jurisdiction over the supplemental complaint has been put 

to rest by the Eighth Circuit.  In the Court of Appeals’ April 22, 2020 decision granting 

mandamus in part, it held that this Court—not the Court of Appeals—has jurisdiction over 

Plaintiffs’ motion to file a supplemental complaint.  See slip op. at 22 (“[W]e lack appellate 

jurisdiction to review the district court’s decision to allow LRFP to file the supplemental 

complaint.”).  In so holding, the Eighth Circuit expressly rejected the very jurisdictional 

arguments that Arkansas is pressing before this Court.  See Arkansas Pet. for Mandamus, Case 

No. 20-1291, at 32 (arguing that “the district court lacked jurisdiction to act on LRFP’s motion 

for leave to file a supplemental complaint.”). 

The Eighth Circuit’s holding is correct for at least three reasons.  First, as Arkansas’s 

own authority explains, “[t]he filing of a notice of appeal . . . divests the district court of its 

control over those aspects of the case involved in the appeal.”  Griggs v. Provident Consumer 
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Disc. Co., 459 U.S. 56, 58 (1982) (per curiam).  This Court’s prior consolidation order is entirely 

separate from any decision to allow a supplemental complaint now.  Arkansas suggests that the 

common thread is the general question whether this case is properly before this Court.  Opp. 19–

20.  But by Arkansas’s faulty logic, any appeal contending that a case was improperly 

consolidated would divest a district court of all jurisdiction over that case during the pendency of 

the appeal, even though it is black-letter law that an appeal does not “transfer[] jurisdiction over 

the entire case to the court of appeals.”  Marrese v. Am. Acad. of Orthopaedic Surgeons, 470 

U.S. 373, 379 (1985).  Defendants impliedly acknowledged as much when they filed an 

opposition to a protective-order motion in this Court after filing their notice of appeal regarding 

the three laws Plaintiffs challenged this summer.  See Dkt. 129.   

Second, the guiding principle that an appeal divests the district court of only those aspects 

of the case involved in the appeal is especially apt in the context of an interlocutory appeal from 

a preliminary injunction.  “The pendency of an interlocutory appeal from an order granting or 

denying a preliminary injunction does not wholly divest the District Court of jurisdiction over 

the entire case.”  W. Pub. Co. v. Mead Data Cent., Inc., 799 F.2d 1219, 1229 (8th Cir. 1986); see 

Janousek v. Doyle, 313 F.2d 916, 920 (8th Cir. 1963) (same).  After all, “[i]nterlocutory 

injunction appeals would come at high cost if the trial court were required to suspend 

proceedings pending disposition of the appeal.”  Wright & Miller 16 Fed. Prac. & Proc. Juris. 

§ 3921.2 (3d ed.).  As such, a pending appeal from a preliminary injunction “d[oes] not divest 

the District Court of jurisdiction of [a] supplemental complaint,” Hamer v. Campbell, 358 F.2d 

215, 223 (5th Cir. 1966), or even to “proceed to determine the action on the merits,” Free Speech 

v. Fed. Election Comm’n, 720 F.3d 788, 791 (10th Cir. 2013); Zundel v. Holder, 687 F.3d 271, 

282 (6th Cir. 2012) (same). 
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Third, Arkansas’s prior appeal could not have divested this Court of jurisdiction over the 

consolidation order to begin with.  In fact, Plaintiffs moved to dismiss that portion of Arkansas’s 

attempted appeal.  See Appellees’ Mot. for Partial Dismissal 1-2, No. 19-2690 (Aug. 23, 2019) 

(attached here as Exhibit 1).  As Plaintiffs explained in that motion, the Court of Appeals may 

exercise jurisdiction over only final orders, 28 U.S.C. § 1291; Fed R. Civ. P. 54(b), and certain 

interlocutory and collateral orders, 28 U.S.C. § 1292, but the consolidation order is neither.  

Arkansas plainly did not seek (much less obtain) leave to appeal the consolidation order from 

this Court pursuant to § 1292.  Consequently, the premise of Arkansas’s jurisdictional 

argument—that the consolidation order is properly before the Eighth Circuit and divests this 

Court of the ability to allow the supplemental complaint—is incorrect.  See Griggs, 459 U.S. at 

58 (citing case law holding that “notice of appeal from unappealable order does not divest 

district court of jurisdiction”); State ex rel. Nixon v. Coeur D’Alene Tribe, 164 F.3d 1102, 1106 

(8th Cir. 1999) (“To prevent parties from using frivolous appeals to delay or interrupt 

proceedings in the district court, that court does not normally lose jurisdiction to proceed with 

the case when one party appeals a non-appealable order.”). 

II. THIS COURT CORRECTLY GRANTED LEAVE TO FILE A SUPPLEMENTAL 
COMPLAINT 

Arkansas’s suggestion that this Court should deny leave to file the supplemental 

complaint also fails.  The thrust of Arkansas’ argument is that the subject matter of the 

supplemental complaint and the initial complaint differ.  Opp. 21.  Similarly, in its order granting 

mandamus in part, the Eighth Circuit expressed “doubt” that the allegations in the supplemental 

complaint challenging the Directive and Order “pertain[] to the original cause” in the operative 

complaint, reasoning that the “three separate abortion-related laws” already enjoined by this 

Court did not “seek to limit surgical abortions on the basis of the COVID-19 pandemic.”  Slip 
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op. at 23.  Nevertheless, the Eighth Circuit expressly declined to hold that this Court abused its 

discretion in provisionally granting leave to file the complaint so as to warrant mandamus.  Id. 

(“[W]e decline to exercise our mandamus power to direct the district court to dismiss the 

supplemental complaint.”); see also Minnesota Min. & Mfg. Co. v. Superior Insulating Tape Co., 

284 F.2d 478, 481 (8th Cir. 1960) (“The granting of such leave is discretionary and will not be 

disturbed on appeal unless grossly abused.”).   

The Eighth Circuit is correct that the three abortion laws that this Court has already 

enjoined did not concern COVID-19, while the Directive and Order challenged in this 

supplemental complaint do.  But as this Court explained in its order provisionally granting leave 

to file the supplemental complaint, the relationship between the allegations in the operative and 

supplemental is nevertheless substantial.  Two of the four Plaintiffs in the supplemental 

complaint are the same, as are all 18 Defendants.  See Order 4–5.  The supplemental complaint 

raises many of the same factual issues as the initial complaint.  See id. at 5.  Indeed, it expressly 

incorporates large portions of the initial complaint’s allegations.2  This relationship more than 

satisfies the requirement that a supplemental pleading “pertain[] to the original cause.”  United 

States v. Voracheck, 563 F.2d  884, 886 (8th Cir. 1977).  

Moreover, when a court exercises its discretion whether to grant leave to file a 

supplemental complaint, the relationship between the operative and supplemental pleadings is 

not the only consideration.  Among other things, courts consider whether granting leave will 

“promote the economic and speedy disposition of the entire controversy between the parties” and 

avoid “undue delay or trial inconvenience.”  CHARLES ALAN WRIGHT, ET AL., FEDERAL PRAC. & 

PROC. CIVIL § 1504 (3d. ed. Sept. 2018 update) (footnotes omitted); see also Habitat Educ. Ctr., 

                                                 
2 See Supp. Compl. ¶¶ 1, 3 (Dkt. 132-1). 
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Inc. v. Kimbell, 250 F.R.D. 397, 401-02 (E.D. Wis. 2008) (supplemental pleading “serves to 

avoid the cost, delay and waste of separate actions which must be separately tried and 

prosecuted.” (quoting New Amsterdam Cas. Co. v. Waller, 323 F.2d 20, 28–29 (4th Cir. 1963)).  

Those interests are undoubtedly served by granting leave here.  This Court’s existing familiarity 

with key legal and factual issues and witnesses—many of whom, like LRFP Clinic Director Lori 

Williams, Plaintiffs’ expert Dr. Janet Cathey,3 and Defendants’ expert Dr. Kathi Aultman, have 

already been before the Court—is critical in the current, exigent circumstances.4  Indeed, in a 

less-than-11-day period, the Court will have ruled on three motions (supplemental complaint, 

temporary restraining order, and preliminary injunction) and presided over an evidentiary 

hearing.  Declining to grant leave to file the supplemental complaint now could result in a 

significant delay in judicial resolution, when all parties agree that prompt resolution is urgently 

needed. 

The Rule 15(d) inquiry also takes into account whether granting leave will “prejudice the 

rights of any of the other parties to the action.”  WRIGHT, ET AL., FEDERAL PRAC. & PROC. CIVIL 

§ 1504 (3d. ed. Sept. 2018 update); United States v. Vorachek, 563 F.2d 884, 886 (8th Cir. 1977) 

(granting leave to file supplemental pleading where no prejudice would accrue to opposing 

party).  Here, however, Arkansas does not (and cannot) explain how it would suffer prejudice in 

the event leave is granted. 

Arkansas’ reliance (Opp. 21) on Planned Parenthood of Southern Arizona v. Neely, 130 

F.3d 400 (9th Cir. 1997) is entirely misplaced.  There, plaintiffs attempted to file a supplemental 

complaint in an action where “a final judgment had been rendered in the original action four 

                                                 
3 Dkt. Nos. 2; 134-2; 134-3. 
4 See Br. 8-9. 
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years prior to plaintiffs’ request to supplement their complaint,” and given that the original suit 

was long dormant, granting the motion “did not serve to promote judicial efficiency.”  Id. at 402 

(emphasis added).  Here, by contrast, the existing litigation was filed less than one year ago and 

discovery has not yet begun––and leave to file the supplemental complaint is critical to prompt 

judicial resolution.  

For these reasons, other courts have granted leave to file supplemental complaints 

regarding COVID-19-related abortion restrictions in pending litigation about other 

unconstitutional limitations on abortion.  See Adams & Boyle, 3:15-cv-00705-BAF, supra (Dkt 

No. 244); Pre-Term Cleveland v. Att’y Gen. of Ohio, Case No. 1:19-cv-00360-MRB (S.D. Ohio 

Mar. 30, 2020) (Dkt. No. 43); Robinson v. Marshall, Case No. 2-19-cv-00365-MHT (M.D. Ala. 

Mar. 30, 2020) (Dkt. 78).  The same is warranted here. 

CONCLUSION 

For all of the reasons stated above, Plaintiffs respectfully request that this Court grant 

Plaintiffs’ Motion for Leave to File the Supplemental Complaint.  

 

Dated:  April 22, 2020 Respectfully submitted,  
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19-2690 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

 
LITTLE ROCK FAMILY PLANNING 
SERVICES, et al., 
 

Plaintiffs, 
 

v. 
 
LESLIE RUTLEDGE, et al., 
 

Defendants. 
 

Appeal from the United States 
District Court for the Eastern District 
Of Arkansas, Western Division 
 
Case No. 4:19-cv-00449-KGB 

 

 

 

 

PLAINTIFFS’ MOTION TO DISMISS APPEAL  
OF CONSOLIDATION ORDERS 

  

Appellate Case: 19-2690     Page: 1      Date Filed: 08/23/2019 Entry ID: 4822668 

Case 4:19-cv-00449-KGB   Document 158-1   Filed 04/22/20   Page 2 of 14



 

1 
 

INTRODUCTION0F

1 

On August 6, 2019, the district court granted Plaintiffs’ request for a 

preliminary injunction.  Immediately thereafter, the State filed a notice of appeal.  

DE120.  In that notice, the State indicated that it would appeal not only the Court’s 

grant of a preliminary injunction, but also its order consolidating this case with 

Planned Parenthood of Arkansas & Eastern Oklahoma v. Jegley, Case No. 4:15-

cv-00784 (DE14), as well as the Court’s denial of the State’s motion to reconsider 

the consolidation order (DE29) (together, the “Orders”). 

This Court does not have jurisdiction to review the Orders.  It may exercise 

its jurisdiction over only final orders, 28 U.S.C. § 1291, and certain interlocutory 

and collateral orders, id. § 1292; Fed. R. Civ. P. 54(b); Cohen v. Beneficial Indus. 

Loan Corp., 337 U.S. 541, 545 (1949); see generally Charles A. Wright et al., 

Federal Practice & Procedure § 2386.  None of these bases of jurisdiction allows 

the Court to review the Orders here:  Neither Order is a final decision of the district 

court.  And the collateral-order doctrine does not apply because the State has not 

shown that consolidation has an irreparable effect on some significant right of a 

party.  Nor does § 1292 help the State because it has failed to seek (much less 
                                                 
1 Unless otherwise indicated, all emphasis is added and all internal citations and 
quotations are omitted.  This brief uses the following terminology: (1) the 
Defendants are referred to as “the State,” (2) Little Rock Family Planning, Planned 
Parenthood of Eastern Arkansas and Oklahoma, Dr. Thomas Tvedten, and Dr. 
Stephanie Ho are together “Plaintiffs”; and (3) references to “DE” refer to docket 
entries in the district court. 
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obtain) leave to appeal under that statute.  To the extent its notice of appeal can be 

construed as a motion for leave to appeal under § 1292, this Court should deny the 

motion because that motion must be resolved by the district court in the first 

instance and, moreover, the State has not shown (and cannot show) that it satisfies 

§ 1292’s jurisdictional criteria.  Because this Court lacks jurisdiction to review the 

Orders, Plaintiffs move under Eighth Circuit Rule 47A(b) to dismiss the State’s 

appeal of those decisions.1F

2 

I. The Orders Are Not Appealable as Final Decisions of the District Court. 

Under 28 U.S.C. § 1291, a court of appeals has jurisdiction over final 

decisions of the district courts.  A district court’s order is a “final decision” for 

purposes of § 1291 if it “ends the litigation on the merits and leaves nothing more 

for the [district] court to do but execute the judgment.”  Green Tree Fin. Corp.-

Ala. v. Randolph, 531 U.S. 79, 86 (2000).  As numerous courts have held, an order 

of consolidation is not a final order within the meaning of § 1291.  See, e.g., Alpine 

Glass, Inc. v. Country Mut. Ins. Co., 686 F.3d 874, 877 (8th Cir. 2012) (holding 

order consolidating claims for arbitration not final order under § 1291); In re 

Macon Uplands Venture, 624 F.2d 26, 27 (5th Cir. 1980) (“Orders of transfer and 
                                                 
2 The district court denied the State’s motion for reconsideration in part because it 
concluded that this case is related to Jegley, in which a motion to dismiss without 
prejudice is currently pending.  DE29, at 2.  That related case designation “is final 
and not subject to review.”  E.D. Ark. Gen. Order No. 39(b)(5) ¶ 2.  Accordingly, 
that aspect of the district court’s decision, at the very least, is not subject to review 
under the local rules and supports dismissal of the State’s appeal of the Orders. 
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consolidation are interlocutory and are not appealable.”); Levine v. Am. Export 

Indus., Inc., 473 F.2d 1008, 1009 (2d Cir. 1973) (granting motion to dismiss appeal 

and stating appellate court lacks jurisdiction to hear interlocutory appeal of 

consolidation order); Nolfi v. Chrysler Corp., 324 F.2d 373, 374 (3d Cir. 1963) 

(declining to hear interlocutory appeal of order denying consolidation). 

Although 28 U.S.C. § 1292(a)(1) grants this Court jurisdiction to consider 

the district court’s preliminary-injunction order, that does not mean that this Court 

has jurisdiction to evaluate the Orders at the same time.  Section 1292(a)(1)’s 

limited, preliminary-injunction-related exception to the rule that courts of appeals 

may review only final orders is “strictly construed” and any “[d]oubts as to [its] 

applicability . . . are to be resolved against immediate appealability,” Morales 

Feliciano v. Rullan, 303 F.3d 1, 6–7 (1st Cir. 2002), in keeping with the “general 

congressional policy against piecemeal review,” Carson v. Am. Brands, Inc., 450 

U.S. 79, 84 (1981).  Consistent with this approach, courts have held that 

consolidation orders are not reviewable at the same time as orders concerning 

injunctive relief.  See, e.g., Crum v. Att’y Gen. of the U.S., 187 F. App’x 316, 317 

(4th Cir. 2006) (affirming denial of motion for preliminary injunction and 

“dismiss[ing] for lack of jurisdiction the appeal of the consolidation order”); see 

also, e.g., Owens v. Severin, 293 F. App’x 425, 425 (8th Cir. 2008) (Court lacked 

jurisdiction to review district court’s denial of motions to amend complaint and to 
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see a psychiatrist, even though it had jurisdiction to review denial of motions for 

preliminary injunction); Albert v. Qwest Commc’ns Int’l, Inc., 226 F. App’x 630, 

631 (8th Cir. 2007) (Court lacked jurisdiction to review district court’s dismissal of 

some defendants, even though it had jurisdiction to review denial of injunctive 

relief); Coca-Cola Co. v. Purdy, 382 F.3d 774, 792 (8th Cir. 2004) (Court lacked 

jurisdiction to review district court’s contempt orders, even though it had 

jurisdiction to review preliminary injunctions).   

Although an order may be reviewable if it is “inextricably intertwined” with 

the district court’s order granting injunctive relief, Novus Franchising, Inc. v. 

Dawson, 725 F.3d 885, 892 (8th Cir. 2013); DE120, at 1 (citing Novus), that 

limited exception is not applicable here.  The State has cited no case applying this 

exception to allow appellate review of a consolidation order.2F

3  That is for good 

reason:  Plaintiffs and the State pressed their arguments for a preliminary 

injunction, irrespective of the consolidation order.  The State has identified no way 

in which its case at the preliminary injunction stage was negatively affected by that 

consolidation.  To the contrary, the State extensively leveraged documents filed in 

                                                 
3 Novus did not concern the appealability of a consolidation order, but rather 
whether this Court could review an order dismissing a defendant for lack of 
personal jurisdiction at the same time as it considered the district court’s order 
concerning injunctive relief.  725 F.3d at 892.  Moreover, this Court found that it 
lacked jurisdiction to consider that dismissal order.  Id.  Other than citing Novus, 
the State does not cite any other support for why their appeal of the Orders is 
proper.   
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Jegley.  See, e.g., DE94 (addressing State’s motion for the Court to consider all 

exhibits filed in Jegley as part of the record in this case); DE103, at 52 (citing 

Jegley filings about Plaintiffs’ ability to comply with contract-physician 

requirement); id. at 42 (relying on legislative findings cited in law challenged in 

Jegley).  And while the State itself relied extensively on filings in Jegley to 

advance its case, the district court’s opinion granting a preliminary injunction was 

not “inextricably intertwined” with the Orders in any fashion.  See DE119 

(granting preliminary injunction without incorporating factual findings from 

Jegley); see also DE94, at 3 (explaining that the Court’s decision granting 

Plaintiffs a temporary restraining order “nowhere . . . incorporate[s] any factual 

findings from Jegley”).3F

4 

In short, the State has entirely failed to explain why this Court has 

jurisdiction to review the Orders under § 1291 or § 1292(a)(1). 
                                                 
4 On August 21, 2019, the State filed a designation of the record for this appeal, 
stating that the record includes not only the district court record below, but also the 
entire record in Jegley.  But the district court denied the State’s request to 
incorporate the Jegley record, see DE94, and the State has not appealed that 
decision.  Moreover, although the district court invited the State to identify parts of 
the Jegley record for consideration, see, e.g., DE94 1 n.1, 5, the State declined to 
do so.  Accordingly, the Jegley record is not part of the record here.  See, e.g., Bath 
Junkie Branson, L.L.C. v. Bath Junkie, Inc., 528 F.3d 556, 559–60 (8th Cir. 2008) 
(“An appellate court can properly consider only the record and facts before the 
district court and thus only those papers and exhibits filed in the district court can 
constitute the record on appeal.”); In re Reynolds, 425 F.3d 526, 534 n.7 (8th Cir. 
2005) (Bright, J., concurring) (“The record before us is that before the . . . district 
court.  We have no warrant to change that record and become a fact finding court 
rather than the court of appeals.”). 

Appellate Case: 19-2690     Page: 6      Date Filed: 08/23/2019 Entry ID: 4822668 

Case 4:19-cv-00449-KGB   Document 158-1   Filed 04/22/20   Page 7 of 14



 

6 
 

II. The Collateral Order Doctrine Does Not Afford This Court Jurisdiction 
To Review The Orders. 
 
Although the collateral-order doctrine allows appeals of a limited set of 

interlocutory orders, that doctrine does not apply here.  Under the collateral-order 

doctrine, a “small class” of decisions that “finally determine claims of right 

separable from, and collateral to, rights asserted in the action” may be reviewed by 

an appellate court if they are “too important to be denied review and too 

independent of the cause itself to require that appellate consideration be deferred 

until the whole case is adjudicated.”  Cohen v. Beneficial Indus. Loan Corp., 337 

U.S. 541, 546 (1949).  In other words, a district court’s decision may be 

immediately appealable as a collateral order if it: (1) conclusively determines a 

disputed issue; (2) that is an important issue completely separate from the merits; 

and (3) that is effectively unreviewable on appeal from a final judgment.  See 

Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S. 863, 867 (1994); Alpine 

Glass, 531 F.3d at 687.  The collateral-order doctrine is a narrow exception to the 

general rule that a single appeal, taken after the entry of a final judgment, provides 

a party with sufficient opportunity to complain of all the district court’s errors; the 

Supreme Court has expressly described the conditions for satisfying the doctrine as 

stringent.  See Digital Equip., 511 U.S. at 868.  In particular, the mere “chance that 

the litigation at hand might be speeded, or a particular injustice averted by a 

prompt appellate decision” are insufficient to allow an interlocutory appeal.  Id.  
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The Orders do not satisfy the demanding requirements of the collateral-order 

doctrine, and this Court has previously found likewise.  See Alpine Glass, 531 F.3d 

at 687–88.  Although the Orders conclusively decided whether to consolidate the 

two cases, they are neither sufficiently important nor effectively unreviewable on 

appeal from a final judgment.  To satisfy the requirement that an order not be 

reviewable at a later stage, a party “at a minimum must demonstrate that the 

interest it seeks to vindicate immediately would be ‘irretrievably lost’ if it had to 

wait to appeal until after a final judgment.”  Alpine Glass, 531 F.3d at 687.  But the 

State does not contend “that the issue of consolidation would be ‘irretrievably lost’ 

if forced to wait to appeal after the entry of a final judgment.  And nor could it.  

The Court can readily review that determination following a judgment on the 

merits.”  Id. at 688.  Moreover, “[e]ven if [the State] could establish that its interest 

regarding consolidation would be ‘irretrievably lost’ if it had to wait for a final 

judgment, this interest is not sufficiently important to merit consideration as a 

collateral order.”  Id. at 687 n.3 (citing cases).  Consistent with this Court’s 

conclusion that consolidation orders may not be immediately appealed under the 

collateral-order doctrine, see id. at 687–88, other courts of appeals have likewise 

deemed such orders non-reviewable under this doctrine.  See United States v. 

Chelsea Towers, Inc., 404 F.2d 329, 330 (3d Cir. 1968) (per curiam); Travelers 

Indem. Co. v. Miller Mfg. Co., 276 F.2d 955 (6th Cir. 1960); Skirvin v. Mesta, 141 
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F.2d 668, 671–72 (10th Cir. 1944).  This Court should reach the same conclusion 

here and hold that the collateral-order doctrine does not allow immediate appeal of 

the Orders. 

III. The Orders Do Not Qualify For Interlocutory Appeal Under Section 
1292. 

 
Although 28 U.S.C. § 1292 allows interlocutory appeals of some decisions 

other than those concerning injunctive relief, it does so only in receivership or 

admiralty cases, see 28 U.S.C. § 1292(a)(2), (3), or in civil cases in which the 

district court has “state[d] in writing” that the relevant “order involves a 

controlling question of law as to which there is substantial ground for difference of 

opinion and that an immediate appeal from the order may materially advance the 

ultimate termination of the litigation,” 28 U.S.C. § 1292(b).  The Orders are not 

appealable under any of these provisions.  Although a party may ask a district court 

to certify an order for interlocutory appeal under § 1292(b), see, e.g., LaCurtis v. 

Express Med. Transporters, Inc., 856 F.3d 571, 576 (8th Cir. 2017), the State has 

not done so here.  Indeed, its notice of appeal never even mentions § 1292(b).  

Appeal is therefore not permitted under § 1292(b). 
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CONCLUSION 

For the foregoing reasons, the Court should dismiss the State’s attempt to 

appeal the Orders. 
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