
THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 

LITTLE ROCK FAMILY PLANNING SERVICES, et al. PLAINTIFFS 
 
v. Case No. 4:19-cv-00449-KGB 
 
LESLIE RUTLEDGE, in her official capacity as Attorney 
General of the State of Arkansas, et al. DEFENDANTS 

 
ORDER 

 
Before the Court is the motion for expedited pre-hearing discovery filed by Little Rock 

Family Planning Services (“LRFP”) and Thomas Tvedten, M.D., on behalf of himself and his 

patients (collectively, the “Supplemental Complaint Plaintiffs”) (Dkt. No. 149).  Also before the 

Court are the matters taken under advisement at the April 17, 2020, telephone conference (Dkt. 

No. 151). 

I. Factual And Procedural History 

On April 13, 2020, the Supplemental Complaint Plaintiffs filed a motion for expedited 

leave to file a supplemental complaint and a motion for an ex parte temporary restraining order 

and/or preliminary injunction (Dkt. Nos. 132, 134).  On April 14, 2020, the Court provisionally 

granted the Supplemental Complaint Plaintiffs’ motion for expedited leave to file a supplemental 

complaint and motion for an ex parte temporary restraining order (Dkt. No. 141).  Pursuant to Rule 

65(b)(2) of the Federal Rules of Civil Procedure, the temporary restraining order expires by its 

own terms on Tuesday, April 28, 2020, at 3:30 p.m. CT, unless before that time, for good cause 

shown and for reasons entered in the record, the Court extends it for a like period or defendants 

consent to a longer extension, the Court modifies it, or the Court dissolves it.  In its Order, the 

Court committed to reconsidering these matters upon the submission of defendants’ written 
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arguments in this Court.  Also on April 14, 2020, the Supplemental Complaint Plaintiffs filed their 

first supplemental complaint for injunctive and declaratory relief (Dkt. No. 142). 

On April 15, 2020, defendants filed with the United States Court of Appeals for the Eighth 

Circuit a petition for writ of mandamus and an emergency motion to stay ex parte temporary 

restraining order pending mandamus and for a temporary administrative stay pending 

consideration of its motion, and motion to expedite.  See In re Rutledge, No. 20-1791 (8th Cir. 

Apr. 15, 2020).1  On April 16, 2020, the Court set the Supplemental Complaint Plaintiffs’ motion 

for a preliminary injunction for a hearing on April 24, 2020, and set a briefing schedule for that 

hearing (Dkt. No. 147). 

On April 17, 2020, the Supplemental Complaint Plaintiffs filed a motion for expedited pre-

hearing discovery, seeking to compel defendants to respond to six interrogatories and three 

requests for production by April 19, 2020 (Dkt. No. 149).  Also on April 17, 2020, the Court held 

an on-the-record telephone conference with counsel for all parties to discuss, among other things, 

whether, and if so on what terms, evidence would be presented at the preliminary injunction 

hearing and when the evidentiary record with respect to the motion for a preliminary injunction 

will close (Dkt. No. 151). 

The Court convened the conference to discuss with counsel defendants’ concern that the 

State of Arkansas’ resources remain focused on the coronavirus disease 2019 (“COVID-19”) threat 

and Supplemental Complaint Plaintiffs’ interest in presenting evidence at the hearing in support 

of their motion.  In advance of that conference with the Court, the Court directed counsel for the 

                                                      
     1  As previously explained by the Court, because the Court has not stayed the proceedings, and 
because no stay has been granted by the Eighth Circuit, the Court retains jurisdiction over this 
matter (Dkt. No. 147, at 2–3).  The Court will continue to monitor the status of these proceedings 
with respect to this Court’s jurisdiction. 
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parties to meet and confer regarding the witnesses from whom the Supplemental Complaint 

Plaintiffs and defendants anticipate eliciting testimony, if permitted to do so by the Court; how 

long each witness’ testimony is likely to last; rank ordering those witnesses by importance to the 

party seeking such testimony; and identifying the role that witness plays, if any, in the State of 

Arkansas’ COVID-19 response. 

During the conference, counsel agreed that the evidentiary record with respect to the 

request for a preliminary injunction will close at 5:00 p.m. CT on Wednesday, April 22, 2020. 

Further, counsel for the Supplemental Complaint Plaintiffs requested live testimony from 

three witnesses in order of importance to their case:  (1) Nathaniel Smith, M.D.; (2) James Bledsoe, 

M.D.; and (3) Rebecca Bennett.2  Counsel anticipates questioning of approximately 30 minutes for 

each of these witnesses.  Counsel also indicated that subpoenas were prepared and in the process 

of being served that afternoon on each of these individuals, along with a subpoena to a Federal 

Rule of Civil Procedure 30(b)(6) representative of the Arkansas Department of Health (“ADH”) 

                                                      
     2  Dr. Smith is the Director and State Health Officer of the Arkansas Department of Health 
(“ADH”).  Dr. Smith signed the March 23, 2020, ADH Directive to Dentists to Suspend Non-
Emergent Dental Care (Dkt. No. 134-10).  Dr. Smith also submitted to the Eighth Circuit a five-
page declaration in support of defendants’ emergency motion to stay.  Further, in their brief in 
support of their motion for an ex parte temporary restraining order and/or preliminary injunction, 
the Supplemental Complaint Plaintiffs direct the Court’s attention to various statements made by 
Dr. Smith at April 6, April 9, and April 10, 2020, press conferences in Arkansas Governor Asa 
Hutchinson’s presence regarding ADH enforcement of the Governor’s Executive Orders and its 
own Directives with respect to medical providers in the state and LRFP in particular, as well as 
the ADH Cease-and-Desist Order against LRFP (Dkt. No. 135, at 12, 14–16).  Ms. Bennett is the 
Section Chief of Health Facility Services of the ADH.  She signed the April 10, 2020, ADH Cease-
and-Desist Order (Dkt. No. 134-1).  Ms. Bennett also signed a letter to LRFP, dated April 1, 2020, 
stating that LRFP “is considered to be in compliance with applicable provisions of the Rules and 
Regulations for Licensure.”  (Dkt. No. 134-2, at 27).  Finally, the Court notes that ADH internal 
communications regarding LRFP obtained via a Freedom of Information Act request to the ADH 
and attached as Exhibit 1 to the Supplemental Complaint Plaintiffs’ motion for expedited pre-
hearing discovery demonstrate the three identified individuals’ involvement in these matters (Dkt. 
No. 149-1). 
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from whom the Supplemental Complaint Plaintiffs might accept testimony in lieu of Dr. Smith, in 

an effort to accommodate Dr. Smith’s schedule in the event he has direct, reported conflicts making 

him unavailable to offer testimony.  The Supplemental Complaint Plaintiffs contend that certain 

proof necessary for the Supplemental Complaint Plaintiffs’ claims is solely within the custody and 

control of defendants and that they are unable to obtain that information through means other than 

testimony or written discovery from defendants.  The Supplemental Complaint Plaintiffs, if 

permitted, also might call to testify Lori Williams and Janet Cathey, M.D., who have offered 

affidavits in support of their motion for an ex parte temporary restraining order and/or preliminary 

injunction (Dkt. No. 134-2, 134-3). 

Counsel for defendants explained that, despite conferring at noon on Friday, April 17, 

2020, with the Supplemental Complaint Plaintiffs’ counsel, they had not contacted Dr. Smith, Dr. 

Bledsoe, or Ms. Bennett about their availability to present testimony on Friday, April 24, 2020.  

Depending on the outcome of this dispute, counsel for defendants reserved the ability to call Ms. 

Williams and Dr. Cathey or others to testify. 

The Court also heard argument on the Supplemental Complaint Plaintiffs’ motion for 

expedited pre-hearing discovery, which motion was filed sometime after noon on April 17, 2020.  

The Supplemental Complaint Plaintiffs served six interrogatories and three requests for production 

of documents on defendants on Wednesday, April 15, 2020, and attempted to confer with counsel 

for defendants regarding the discovery during the April 17, 2020, pre-hearing conference.  Counsel 

for defendants refused to confer, taking the position that, because no Federal Rule of Civil 

Procedure 26(f) conference had occurred, defendants had no discovery obligation in this case.3  In 

                                                      
     3  Counsel for Supplemental Complaint Plaintiffs correctly recited during the conference the 
history regarding discovery in this matter.  At the outset of this case, defendants filed a motion for 
expedited pre-hearing discovery and to shorten plaintiffs’ time to respond to the motion (Dkt. No. 
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their motion for expedited pre-hearing discovery, the Supplemental Complaint Plaintiffs requested 

that the Court require defendants to respond to these discovery requests by Sunday, April 19, 2020. 

At the conclusion of the telephone hearing, the Court took under advisement these matters.  

The Court directed counsel for the Supplemental Complaint Plaintiffs to send to the Court for 

review the subpoenas directed to the individuals and ADH representative identified during the 

conference.  The Court directed counsel for defendants to inform the Court by 10:00 a.m. CT on 

Monday, April 20, 2020, of the availability of Dr. Smith, Dr. Bledsoe, and Ms. Bennett to offer 

testimony in this case in response to approximately 30 minutes of questioning by counsel for the 

Supplemental Complaint Plaintiffs, if the Court opts to permit such questioning, and asked that, if 

any witness is not available on Friday, April 24, 2020, counsel provide a report of availability from 

Wednesday, April 22, to Sunday, April 26, 2020, in an effort to accommodate the individual’s 

schedule.  The Court also held that, while the Court has these matters under advisement, defendants 

need not respond to the Supplemental Complaint Plaintiffs’ six interrogatories or three document 

requests by April 19, 2020. 

The Supplemental Complaint Plaintiffs served notices of subpoena and subpoenas to testify 

at a hearing in a civil action on Dr. Smith, Ms. Bennett, and Dr. Bledsoe and attempted service on 

“the representative of the Arkansas Department of Health (‘ADH’) with the most knowledge 

regarding ADH’s guidance to, regulation of, and investigation of clinicians and facilities in view 

of the COVID-19 pandemic.”  Reginald A. Rogers, Deputy General Counsel for the ADH, 

accepted service on behalf of Dr. Smith, Dr. Bledsoe, and Ms. Bennett but refused service of the 

                                                      
26).  After conferring with defendants, plaintiffs agreed to enter into a protective order and to 
produce certain discovery information as outlined in the joint status report filed by the parties (Dkt. 
No. 40).  As a result, the Court denied without prejudice defendants’ motion for expedited pre-
hearing discovery (Dkt. No. 42). 
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subpoena on the ADH representative, maintaining that the subpoena to the ADH representative 

was too vague and open to interpretation, according to the process server.4  The Court questions 

whether, under the Federal Rules of Civil Procedure, this was an appropriate basis on which to 

refuse to accept service of a Rule 30(b)(6) and Rule 45 subpoena.5 

At 10:00 a.m. CT on Monday, April 20, 2020, Assistant Solicitor General Dylan L. Jacobs 

notified the Court that, “[i]f compelled to testify, all three ADH officials could likely be available 

between 9:00am-12:00pm this Friday,” but reiterated defendants’ objection “to requiring those 

witnesses, and in particular, requiring Dr. Smith to set aside his duties with respect to fighting the 

pandemic.”6 

II. Legal Standard 

                                                      
     4  A copy of the notices of subpoena to testify at a hearing in a civil action, the subpoenas to 
appear and testify at a hearing or trial in a civil action, and proof of service for each subpoena is 
attached as Court’s Exhibit 1 to this Order. 
     5  Pursuant to Federal Rule of Civil Procedure 30(b)(6), “[i]n its notice or subpoena, a party 
may name as the deponent a . . . governmental agency. . . and must describe with reasonable 
particularity the matters for examination.  The named organization must then designate one or 
more officers, directors, or managing agents, or designate other persons who consent to testify on 
its behalf; and it may set out the matters on which each person designated will testify. . . .  The 
persons designated must testify about information known or reasonably available to the 
organization.”  Rule 45 governs service of subpoenas for trials, hearings, or depositions.  See Fed. 
R. Civ. P. 45.  State officials and agencies are subject to these rules.  See, e.g., Ott v. City of 
Milwaukee, 274 F.R.D. 238 (E.D. Wis. 2011) (examining application of Rule 45 to non-party state 
agency); Hadnott v. Amos, 291 F. Supp. 309 (M.D. Ala. 1968) (examining application of Rule 45 
to governor of state who was party to litigation). 
  The ADH Deputy General Counsel accepted service of subpoenas directed to Dr. Smith, 
Dr. Bledsoe, and Ms. Bennett, when personal service was attempted.  That same ADH Deputy 
General Counsel appears to have refused service of a Rule 30(b)(6) subpoena directed to a 
representative of the ADH on the basis of a claim that the “subpoena to the ADH representative 
was too vague and open to interpretation,” according to the process server.  Such an argument 
seems more appropriately addressed through the ADH’s filing of a motion to quash or modify the 
subpoena pursuant to Rule 45(d), not a refusal to accept service of the subpoena directed to a Rule 
30(b)(6) representative of the state agency. 
     6  A copy of Assistant Solicitor General Jacobs’ e-mail to the Court is attached as Court’s 
Exhibit 2 to this Order. 
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 Generally, “[a] party may not seek discovery from any source before the parties have 

conferred as required by Rule 26(f).”  Fed. R. Civ. P. 26(d)(1).  However, “discovery can occur 

outside the general rule ‘when authorized by [the Federal Rules of Civil Procedure], by stipulation, 

or by court order.’”  BCBSM, Inc. v. Vazquez, No. 14-CV-1901 (JNE/TNL), 2014 WL 12778827, 

at *4 (D. Minn. July 25, 2014) (alteration in original) (quoting Fed. R. Civ. P. 26(d)(1)).  A district 

court has “very wide discretion” in handling pre-trial discovery.  U.S. ex rel. Kraxberger v. Kan. 

City Power & Light Co., 756 F.3d 1075, 1082 (8th Cir. 2014) (quoting Voegeli v. Lewis, 568 F.2d 

89, 96 (8th Cir. 1977)). 

 When considering a motion for expedited discovery, district courts use one of two 

standards.  “Some courts apply a ‘good cause’ or ‘reasonableness’ standard, while others analyze 

a set of factors similar to those for obtaining a preliminary injunction.”  Meritain Health Inc. v. 

Express Scripts, Inc., No. 4:12-CV-266 CEJ, 2012 WL 1320147, at *1 (E.D. Mo. Apr. 17, 2012) 

(citing Special Situations Cayman Fund, L.P. v. Dot Com Entm’t Grp., Inc., No. 03-CV-0811E(F), 

2003 WL 23350128, at *1 (W.D.N.Y. Dec. 5, 2003)).  While the Eighth Circuit has not adopted 

either standard, district courts in the Eighth Circuit, including this one, have generally utilized the 

good cause standard.  See, e.g., Dorrah v. United States, 282 F.R.D. 442, 445 (N.D. Iowa 2012) 

(applying the good cause standard to a motion for early discovery); Cook v. Williams, No. 4:09-

CV-1375CAS, 2009 WL 3246877, at *1 (E.D. Mo. Oct. 6, 2009) (same); Merrill Lynch, Pierce, 

Fenner & Smith, Inc. v. O’Connor, 194 F.R.D. 618, 624 (N.D. Ill. 2000) (“[W]here a plaintiff 

seeks expedited discovery to prepare for a preliminary injunction hearing, it makes sense to 

examine the discovery request . . . on the entirety of the record to date and the reasonableness of 

the request in light of all of the surrounding circumstances . . . . (citing Phila. Newspapers, Inc. v. 
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Gannett Satellite Info. Network, Inc., No. CIV. A. 98-CV-2782, 1998 WL 404820, at *2 (E.D. Pa. 

July 15, 1998))). 

 “Under the good cause standard, the party requesting expedited discovery must show that 

the need for expedited discovery, in consideration of administration of justice, outweighs prejudice 

to the responding party.”  Oglala Sioux Tribe v. Van Hunnik, 298 F.R.D. 453, 455 (D.S.D. 2014) 

(quoting Meritain Health, 2012 WL 1320147, at *1).  Factors to be considered include:  “(1) 

whether a preliminary injunction is pending; (2) the breadth of the discovery requests; (3) the 

purpose for requesting the expedited discovery; (4) the burden on the defendants to comply with 

the requests; and (5) how far in advance of the typical discovery process the request was made.”  

Id. at 455–56 (quoting Meritain Health, at *2). 

 Although “[e]xpedited discovery is not the norm,”  Merrill Lynch, 194 F.R.D. at 623, 

district courts in the Eighth Circuit have routinely permitted expedited discovery in preparation 

for a preliminary injunction hearing, see BCBSM, 2014 WL 12778827, at *4 (collecting cases). 

III. Discussion 

Having carefully considered the arguments of the parties, the applicable legal authorities, 

and the entire record in this matter, the Court makes the following rulings with respect to the 

presentation of evidence at the preliminary injunction hearing. 

The Court recognizes but overrules on the precise terms set forth in this Order defendants’ 

continuing objection to permitting an evidentiary hearing on the pending motion for preliminary 

injunction.  The Court will permit the Supplemental Complaint Plaintiffs to elicit live testimony 

from Dr. Bledsoe and Ms. Bennett by video or audio teleconference.  The Court will also permit 

the Supplemental Complaint Plaintiffs to elicit live testimony from Dr. Smith by video or audio 

teleconference, based on defense counsel’s representation that currently Dr. Smith can be available 
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for 30 minutes of questioning by the Supplemental Complaint Plaintiffs the morning of Friday, 

April 24, 2020.  The Supplemental Complaint Plaintiffs may question each witness for up to 30 

minutes, and defendants may cross-examine each witness.  Defendants may present their own 

witnesses, and the Supplemental Complaint Plaintiffs will have the opportunity to cross-examine 

those witnesses.  The Court will permit all witnesses to testify by video or audio teleconference. 

Counsel must exchange in writing and provide to the Court the name and official title of 

any individual from whom they intend to elicit testimony at the preliminary injunction hearing by 

5:00 p.m. CT on Tuesday, April 21, 2020.  To the extent counsel believe it necessary to call 

additional witnesses based on the opposing parties’ disclosure, counsel are directed to exchange, 

in writing, and provide to the Court the name and official title of any individual by 5:00 p.m. CT 

on Wednesday, April 22, 2020. 

Recognizing the circumstances COVID-19 presents and that those circumstances can 

change quickly, at this time, the Court does not rule out the Court’s permitting defendants to 

produce for testimony, in lieu of Dr. Smith, in the event of a direct, reported conflict of Dr. Smith, 

a Federal Rule of Civil Procedure 30(b)(6) representative of the ADH with the most knowledge 

regarding ADH’s guidance to, regulation of, and investigation of clinicians and facilities in view 

of the COVID-19 pandemic, including but not limited to knowledge responsive to the 

Supplemental Complaint Plaintiffs’ six interrogatories and three requests for production (Dkt. No. 

149-1, at 6–7).  See Fed. R. Civ. P. 30(b)(6); 45.  The Court directs counsel for defendants to 

provide notice as soon as possible of any direct, reported conflict that arises with respect to Dr. 

Smith’s duties and schedule, so that the Court may rule on this alternative.   

Further, recognizing the circumstances COVID-19 presents, if any witness is not available 

to testify on Friday, April 24, 2020, because of a direct, reported conflict, the Court will allow that 
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witness to testify on any day, and at any reasonable time of the day, from Wednesday, April 22, to 

Sunday, April 26, 2020.  If scheduling testimony on another day at another reasonable time 

becomes necessary, counsel are directed to notify the Court and all counsel of the direct, reported 

conflict immediately.  In the event scheduling testimony on another day at another reasonable time 

becomes necessary, the Court will confer with all counsel before setting such a schedule.   

The evidentiary record as to documents and sworn affidavits with respect to the request for 

a preliminary injunction will close at 5:00 p.m. CT on Wednesday, April 22, 2020. 

The evidentiary record with respect to witness testimony will close at the end of the 

preliminary injunction hearing. 

Finally, the Court holds the Supplemental Complaint Plaintiffs’ motion for expedited pre-

hearing discovery in abeyance (Dkt. No. 149) and will not require defendants to respond in writing 

or through the production of documents to the Supplemental Complaint Plaintiffs’ six 

interrogatories or three requests for production at this time (Dkt. No. 149-1, at 6–7).  The Court 

bases this ruling on the very limited time in which defendants would be required to answer the 

interrogatories and document requests, the fact that the Court has already directed defendants to 

make three witnesses available to testify at the preliminary injunction hearing, and defendants’ 

need to concentrate resources on the COVID-19 pandemic. 

To be clear, the Court recognizes the seriousness of the COVID-19 pandemic and does not 

desire to burden unnecessarily state officials responsible for managing and implementing the 

State’s COVID-19 response, for whom we are all grateful.  Specifically, the Court acknowledges 

the critical role that Dr. Smith plays as Director and State Health Officer for the ADH.  Thus, the 

Court will permit Dr. Bledsoe, Ms. Bennett, and Dr. Smith to testify at their convenience and, in 

the case of Dr. Smith, to designate an appropriately knowledgeable ADH representative to testify 
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in his place, if requested and permitted by the Court, consistent with the terms of this Order.  The 

Court has also considered that Dr. Smith is a named defendant in this action and that, on April 15, 

2020, he submitted to the Eighth Circuit a five-page declaration in support of defendants’ 

emergency motion to stay, which defendants’ counsel admitted to conferring with Dr. Smith about 

and helping him to prepare during the past week while this litigation has been pending.  Finally, 

the Court has considered that the Supplemental Complaint Plaintiffs bear the burden of proving 

their entitlement to a preliminary injunction, and, just as the Court does not want to burden 

unnecessarily the State’s COVID-19 response, so too does the Court not want to restrict unduly 

the Supplemental Complaint Plaintiffs’ ability to present evidence in support of their motion, 

particularly when Dr. Smith has already submitted evidence in opposition to it. 

In sum, the Court has carefully weighed the burden imposed on defendants by these 

evidentiary procedures against the Supplemental Complaint Plaintiffs’ demonstrated need for the 

sought-after testimony and concludes that the evidentiary procedures outlined in this Order 

represent an appropriate balance between these competing considerations. 

IV. Conclusion 

The Court directs the parties to abide by the evidentiary procedures outlined in this Order.  

Specifically, the Court allows the Supplemental Complaint Plaintiffs to elicit live testimony from 

Dr. Bledsoe, Ms. Bennett, and Dr. Smith or, in lieu of Dr. Smith, an ADH representative properly 

knowledgeable about the matters identified in this Order, if requested and permitted by the Court, 

consistent with the terms of this Order.  The Supplemental Complaint Plaintiffs may question each 

witness for up to 30 minutes, not including cross-examination by defendants, if any.  Although 

defendants at this time believe that Dr. Bledsoe, Ms. Bennett, and Dr. Smith will likely be available 

to testify on Friday, April 24, 2020, if any witness is unavailable to testify on this date because of 
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a direct, reported conflict, he or she may testify at any reasonable time between Wednesday, April 

22, and Sunday, April 26, 2020, consistent with the terms of this Order.  Counsel are directed to 

exchange witness lists, consistent with the terms of this Order, and the Court will permit all 

witnesses to testify by video or audio teleconference. 

The Court holds in abeyance the Supplemental Complaint Plaintiffs’ motion for expedited 

pre-hearing discovery (Dkt. No. 149).  Defendants need not respond to the Supplemental 

Complaint Plaintiffs’ six interrogatories or three requests for production at this time (Dkt. No. 149-

1, at 6–7). 

It is so ordered this 20th day of April, 2020. 
 

 
_________________________________ 

       Kristine G. Baker 
       United States District Judge 
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From: Godesky, Leah
To: vincent.wagner_arkansasag.gov; AREDdb_kgbchambers; bettinabrownstein@gmail.com; mburrows@aclu.org;

tcamp@aclu.org; "rharlow@aclu.org"; beckywesth@gmail.com; mai.ratakonda@ppfa.org; Turner, Kendall;
"brooke@mannkemp.com"

Cc: nicholas.bronni_arkansasag.gov; Dylan Jacobs; Michael Cantrell; Pahlavan, Sara N.; Zachary Ellis; Burke,
Christopher P.; Zagayer, Maya; Robertson, Ashley E.; Jennifer Merritt

Subject: LRFP v. Rutledge, E.D. Ark. No. 4:19-CV-00449
Date: Friday, April 17, 2020 6:32:05 PM
Attachments: Little Rock Family Planning Services v. Rutledge No. 419-cv-00449-KGB Notices of Subpoenas.msg

Bennett_Confirmation.pdf
ADH_Rep.pdf
Smith_Confirmation.pdf

Your Honor and Counsel,

Consistent with the Court’s directive during today’s hearing, attached is a copy of the email
that Plaintiffs’ counsel sent Defendants’ counsel this afternoon, shortly after our meet and
confer regarding the preliminary-injunction hearing, enclosing notices of subpoena for Dr.
Smith, Ms. Bennett, Dr. Bledsoe, and a representative of the Arkansas Department of Health
(“ADH”) with the most knowledge regarding ADH’s guidance to, regulation of, and
investigation of clinicians and facilities in view of COVID-19.  Also attached are service
confirmations for Ms. Bennett and Dr. Smith, and a statement from the process server that
ADH’s Deputy General Counsel has “refused to accept service” of the ADH-representative
subpoena, because “[h]e spoke with other attorneys and suggested that the subpoena is too
vague and open to interpretation.”  At the Court’s request, Plaintiffs would be happy to
provide authority supporting their ADH-representative subpoena.  Service to Dr. Bledsoe is still
underway.

Respectfully,
Leah Godesky

O’Melveny
Leah Godesky
lgodesky@omm.com
O: +1-212-326-2254

O’Melveny & Myers LLP
Times Square Tower
7 Times Square
New York, NY  10036
Website | LinkedIn | Twitter

This message and any attached documents contain information from the law firm of O'Melveny & Myers LLP that
may be confidential and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or
use this information. If you have received this transmission in error, please notify the sender immediately by reply
e-mail and then delete this message.
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From: Pahlavan, Sara N.
To: nicholas.bronni_arkansasag.gov; dylan.jacobs@arkansasag.gov; jennifer.merritt@arkansasag.gov;

julie.benafield@arkansasag.gov; michael.cantrell@arkansasag.gov; vincent.wagner_arkansasag.gov
Cc: bettinabrownstein@gmail.com; Godesky, Leah; mburrows@aclu.org; brooke@mannkemp.com; Ruth Harlow;

Turner, Kendall; Robertson, Ashley E.; Zagayer, Maya; beckywesth@gmail.com; tcamp@aclu.org;
mai.ratakonda@ppfa.org; Burke, Christopher P.

Subject: Little Rock Family Planning Services v. Rutledge, No. 4:19-cv-00449-KGB Notices of Subpoenas
Date: Friday, April 17, 2020 2:45:29 PM
Attachments: Bennett Notice of Subpoena.pdf

Bledsoe Notice of Subpoena.pdf
Smith Notice of Subpoena.pdf
ADH Representative Notice of Subpoena.pdf

Counsel,
 
Please see the attached notices of subpoenas in Little Rock Family Planning Services et al v. Rutledge
et al, 4:19-cv-00449-KGB. 
 
Thank you.

O’Melveny
Sara N. Pahlavan
spahlavan@omm.com
O: +1-212-728-5984

O’Melveny & Myers LLP
Times Square Tower
7 Times Square
New York, NY  10036
Website | LinkedIn | Twitter

This message and any attached documents contain information from the law firm of O'Melveny & Myers LLP that
may be confidential and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or
use this information. If you have received this transmission in error, please notify the sender immediately by reply
e-mail and then delete this message.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

LITTLE ROCK FAMILY PLANNING 
SERVICES, et al., 

Plaintiffs, 

v. 

LESLIE RUTLEDGE, in her official capacity as 
Attorney General of the State of Arkansas, et 
al., 

Defendant. 

Case No.: 4:19-cv-00449-KGB 

NOTICE OF SUBPOENA TO 
NATHANIEL SMITH TO TESTIFY AT 
A HEARING IN A CIVIL ACTION 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that, pursuant to Federal Rule of Civil Procedure 45, Plaintiffs 

Little Rock Family Planning Services and Thomas Tvedten, M.D., intend to serve a subpoena to 

testify at a hearing in a civil action in the forms attached on Nathaniel Smith, located at 4815 W 

Markham St, Little Rock, AR 72205, on April 17, 2020, or as soon thereafter as service may be 

effectuated. 

Dated:  April 17, 2020 

__________________ 
Leah Godesky* 
Christopher Burke** 

& Myers LLP 
Times Square Tower 
7 Times Square 
New York, New York 10036 
lgodesky@omm.com 
cburke@omm.com 
(212) 326-2254
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Fax:  (212) 326-2061 

Kendall Turner* 
Ashley Robertson** 
Maya Zagayer** 

& Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
(202) 383-5300
kendallturner@omm.com
arobertson@omm.com
mzagayer@omm.com

Attorneys for Plaintiffs 

Meagan Burrows* 
Ruth E. Harlow** 
American Civil Liberties Union 
Foundation 
125 Broad St, 18th Floor 
New York, NY 10001 
mburrows@aclu.org 
rharlow@aclu.org 
(212) 549-2633

Attorneys for Plaintiffs 

* Motion for admission pro hac vice
granted
** Motion for admission pro hac vice
pending

Bettina Brownstein (AR Bar No. 85019) 
Bettina E. Brownstein Law Firm 
904 West 2nd Street, Suite 2 
Little Rock, AR 72201 
bettinabrownstein@gmail.com
(501) 920-1764

Brooke-Augusta Ware (AR Bar No. 2004091) 
Mann & Kemp, PLLC 
221 West Second Street, Suite 408 
Little Rock, Arkansas 72201 
brooke@mannkemp.com 
(501) 222-7330

On Behalf of the Arkansas Civil Liberties Union 
Foundation, Inc.  
Attorney for Plaintiffs 
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AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO APPEAR AND TESTIFY
AT A HEARING OR TRIAL IN A CIVIL ACTION

To:

(Name of person to whom this subpoena is directed)

YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below
to testify at a hearing or trial in this civil action.  When you arrive, you must remain at the court until the judge or a court
officer allows you to leave. 

Place: Courtroom No.:
Date and Time:

You must also bring with you the following documents, electronically stored information, or objects (leave blank if
not applicable):

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:
CLERK OF COURT

OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).

      Eastern District of Arkansas

Case 4:19-cv-00449-KGB   Document 152   Filed 04/20/20   Page 17 of 41



AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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Pahlavan, Sara N.

From: WSP Server <DBSServer@dbsinfo.net> on behalf of Myers Attorney's Service 
<status@myers1963.com>

Sent: Friday, April 17, 2020 2:33 PM
To: Pahlavan, Sara N.
Cc: Myers Attorney's Service
Subject: FMC Status on  (SMITH, NATHANIEL)

[EXTERNAL MESSAGE] 

To: O'MELVENY & MYERS LLP 
 
This is an automated message relating to: 

    Our Job Number: 2020005751 
    Your Reference Number:  
    Party To Be Served: SMITH, NATHANIEL 
    Documents To Be Served: SUBPOENA TO APPEAR AND TESTIFY AT A HEARING OR TRIAL IN A CIVIL ACTION, FEDERAL RULE 
OF CIVIL PROCEDURE 45, WITNESS FEE CHECK 
    Case Info: Arkansas 4:19-CV-00449-KGB 
    Case Style: LITTLE ROCK FAMILY PLANNING SERVICES ET AL. vs. JAMES BLEDSOE 

Original Service Address: NATHANIEL SMITH, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Status Update for NATHANIEL SMITH, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Latest Status: 4/17/2020 4:26 pm Sub served Reginald Rogers, Deputy General Counsel for Arkansas Department of Health at 
4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205. Dr. Smith was to busy dealing with Covid to be bothered. Sub service was 
approved by the client. 

Thank you, 
Myers Attorney's Service 
status@myers1963.com 
Phone: (501) 376-6266 

More detailed status is available at www.PstProStatus.net 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
 
LITTLE ROCK FAMILY PLANNING 
SERVICES, et al.,  
 

Plaintiffs, 
 

v. 
 
LESLIE RUTLEDGE, in her official capacity as 
Attorney General of the State of Arkansas, et 
al., 
 

Defendant. 

Case No.: 4:19-cv-00449-KGB   
 
 
NOTICE OF SUBPOENA TO JAMES 
BLEDSOE TO TESTIFY AT A 
HEARING IN A CIVIL ACTION 

 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that, pursuant to Federal Rule of Civil Procedure 45, Plaintiffs 

Little Rock Family Planning Services and Thomas Tvedten, M.D., intend to serve a subpoena to 

testify at a hearing in a civil action in the forms attached on James Bledsoe, located at 9 E Sky 

Mountain Dr, Rogers, AR 72756, on April 17, 2020, or as soon thereafter as service may be 

effectuated. 

 
Dated:  April 17, 2020 

__________________ 
Leah Godesky* 
Christopher Burke** 

& Myers LLP 
Times Square Tower 
7 Times Square 
New York, New York 10036 
lgodesky@omm.com 
cburke@omm.com 
(212) 326-2254 
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Fax:  (212) 326-2061 
 
Kendall Turner* 
Ashley Robertson** 
Maya Zagayer** 

& Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
(202) 383-5300 
kendallturner@omm.com 
arobertson@omm.com 
mzagayer@omm.com 
 
Attorneys for Plaintiffs 

 
Meagan Burrows* 
Ruth E. Harlow** 
American Civil Liberties Union 
Foundation 
125 Broad St, 18th Floor 
New York, NY 10001 
mburrows@aclu.org 
rharlow@aclu.org 
(212) 549-2633 
 
Attorneys for Plaintiffs  
 
* Motion for admission pro hac vice 
granted 
** Motion for admission pro hac vice 
pending  

 
Bettina Brownstein (AR Bar No. 85019) 
Bettina E. Brownstein Law Firm 
904 West 2nd Street, Suite 2 
Little Rock, AR 72201 
bettinabrownstein@gmail.com
(501) 920-1764 
 
Brooke-Augusta Ware (AR Bar No. 2004091) 
Mann & Kemp, PLLC 
221 West Second Street, Suite 408 
Little Rock, Arkansas 72201 
brooke@mannkemp.com 
(501) 222-7330 
 
On Behalf of the Arkansas Civil Liberties Union 
Foundation, Inc.  
Attorney for Plaintiffs 
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AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO APPEAR AND TESTIFY
AT A HEARING OR TRIAL IN A CIVIL ACTION

To:

(Name of person to whom this subpoena is directed)

YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below
to testify at a hearing or trial in this civil action.  When you arrive, you must remain at the court until the judge or a court
officer allows you to leave. 

Place: Courtroom No.:
Date and Time:

You must also bring with you the following documents, electronically stored information, or objects (leave blank if
not applicable):

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:
CLERK OF COURT

   OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).

         Eastern District of Arkansas
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AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action (page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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Pahlavan, Sara N.

From: WSP Server <DBSServer@dbsinfo.net> on behalf of Myers Attorney's Service 
<status@myers1963.com>

Sent: Friday, April 17, 2020 2:33 PM
To: Pahlavan, Sara N.
Cc: Myers Attorney's Service
Subject: FMC Status on  (BENNETT, REBECCA)

[EXTERNAL MESSAGE] 

To: O'MELVENY & MYERS LLP 
 
This is an automated message relating to: 

    Our Job Number: 2020005750 
    Your Reference Number:  
    Party To Be Served: BENNETT, REBECCA 
    Documents To Be Served: SUBPOENA TO APPEAR AND TESTIFY AT A HEARING OR TRIAL IN A CIVIL ACTION, FEDERAL RULE 
OF CIVIL PROCEDURE 45, WITNESS FEE CHECK 
    Case Info: Arkansas 4:19-CV-00449-KGB 
    Case Style: LITTLE ROCK FAMILY PLANNING SERVICES ET AL. vs. JAMES BLEDSOE 

Original Service Address: REBECCA BENNETT, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Status Update for REBECCA BENNETT, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Latest Status: 4/17/2020 4:24 pm Sub served Reginald Rogers, Deputy General Counsel for Arkansas Department of Health at 
4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205. Ms. Bennett is working at home due to Covid. 

Thank you, 
Myers Attorney's Service 
status@myers1963.com 
Phone: (501) 376-6266 

More detailed status is available at www.PstProStatus.net 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
 
LITTLE ROCK FAMILY PLANNING 
SERVICES, et al.,  
 

Plaintiffs, 
 

v. 
 
LESLIE RUTLEDGE, in her official capacity as 
Attorney General of the State of Arkansas, et 
al., 
 

Defendant. 

Case No.: 4:19-cv-00449-KGB   
 
 
NOTICE OF SUBPOENA TO TESTIFY 
AT A HEARING IN A CIVIL ACTION 

 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that, pursuant to Federal Rule of Civil Procedure 45, Plaintiffs 

Little Rock Family Planning Services and Thomas Tvedten, M.D., intend to serve a subpoena to 

testify at a hearing in a civil action in the forms attached on the representative of the Arkansas 

 

regulation of, and investigation of clinicians and facilities in view of the COVID-19 pandemic, 

located at 4815 W Markham St, Little Rock, AR 72205, on April 17, 2020, or as soon thereafter 

as service may be effectuated. 

 
Dated:  April 17, 2020 

__________________ 
Leah Godesky* 
Christopher Burke** 

& Myers LLP 
Times Square Tower 
7 Times Square 
New York, New York 10036 
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lgodesky@omm.com 
cburke@omm.com 
(212) 326-2254 
Fax:  (212) 326-2061 
 
Kendall Turner* 
Ashley Robertson** 
Maya Zagayer** 

& Myers LLP 
1625 Eye St. NW 
Washington, DC 20006 
(202) 383-5300 
kendallturner@omm.com 
arobertson@omm.com 
mzagayer@omm.com 
 
Attorneys for Plaintiffs 

 
Meagan Burrows* 
Ruth E. Harlow** 
American Civil Liberties Union 
Foundation 
125 Broad St, 18th Floor 
New York, NY 10001 
mburrows@aclu.org 
rharlow@aclu.org 
(212) 549-2633 
 
Attorneys for Plaintiffs  
 
* Motion for admission pro hac vice 
granted 
** Motion for admission pro hac vice 
pending  

 
Bettina Brownstein (AR Bar No. 85019) 
Bettina E. Brownstein Law Firm 
904 West 2nd Street, Suite 2 
Little Rock, AR 72201 
bettinabrownstein@gmail.com
(501) 920-1764 
 
Brooke-Augusta Ware (AR Bar No. 2004091) 
Mann & Kemp, PLLC 
221 West Second Street, Suite 408 
Little Rock, Arkansas 72201 
brooke@mannkemp.com 
(501) 222-7330 
 
On Behalf of the Arkansas Civil Liberties Union 
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AO 88  (Rev. 02/14)  Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO APPEAR AND TESTIFY
AT A HEARING OR TRIAL IN A CIVIL ACTION

To:

(Name of person to whom this subpoena is directed)

YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below
to testify at a hearing or trial in this civil action.  When you arrive, you must remain at the court until the judge or a court
officer allows you to leave. 

Place: Courtroom No.:
Date and Time:

You must also bring with you the following documents, electronically stored information, or objects (leave blank if
not applicable):

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:
CLERK OF COURT

   OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).

         Eastern District of Arkansas
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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Pahlavan, Sara N.

From: WSP Server <DBSServer@dbsinfo.net> on behalf of Myers Attorney's Service 
<status@myers1963.com>

Sent: Friday, April 17, 2020 2:33 PM
To: Pahlavan, Sara N.
Cc: Myers Attorney's Service
Subject: FMC Status on  (ARKANSAS DEPARTMENT OF HEALTH)

[EXTERNAL MESSAGE] 

To: O'MELVENY & MYERS LLP 

This is an automated message relating to: 

 Our Job Number: 2020005752 
 Your Reference Number:  
 Party To Be Served: ARKANSAS DEPARTMENT OF HEALTH 
 Documents To Be Served: SUBPOENA TO APPEAR AND TESTIFY AT A HEARING OR TRIAL IN A CIVIL ACTION, FEDERAL RULE 

OF CIVIL PROCEDURE 45, WITNESS FEE CHECK 
 Case Info: Arkansas 4:19-CV-00449-KGB 
 Case Style: LITTLE ROCK FAMILY PLANNING SERVICES ET AL. vs. JAMES BLEDSOE 

Original Service Address: ARKANSAS DEPARTMENT OF HEALTH BY SERVING REPRESENTATIVE WITH THE MOST KNOWLEDGE 
REGARDING ADH'S GUIDANCE TO, REGULATION OF, AND INVESTIGATION OF CLINICIANS AND FACILITIES IN VIEW OF COVID-
19 PANDEMIC, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Status Update for ARKANSAS DEPARTMENT OF HEALTH, 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205 

Latest Status: 4/17/2020 4:28 pm Attempted service at 4815 WEST MARKHAM ST, LITTLE ROCK, AR 72205, Mr Rogers, Deputy 
General Counsel for the Arkansas Department of Health refused to accept service. He spoke with other attorneys and 
suggested that the subpoena is to vague and open to interpretation. 

Thank you, 
Myers Attorney's Service 
status@myers1963.com 
Phone: (501) 376-6266 

More detailed status is available at www.PstProStatus.net 

Case 4:19-cv-00449-KGB   Document 152   Filed 04/20/20   Page 39 of 41



From: Dylan Jacobs
To: Zachary Ellis
Cc: nicholas.bronni_arkansasag.gov; Michael Cantrell; Pahlavan, Sara N.; Burke, Christopher P.; Zagayer, Maya;

Robertson, Ashley E.; Jennifer Merritt; "Godesky, Leah"; vincent.wagner_arkansasag.gov;
AREDdb_kgbchambers; bettinabrownstein@gmail.com; mburrows@aclu.org; tcamp@aclu.org;
"rharlow@aclu.org"; beckywesth@gmail.com; mai.ratakonda@ppfa.org; Turner, Kendall;
"brooke@mannkemp.com"

Subject: RE: LRFP v. Rutledge, E.D. Ark. No. 4:19-CV-00449
Date: Monday, April 20, 2020 10:00:27 AM

Dear Mr. Ellis,

Per the Court’s direction during Friday’s hearing, Defendants submit the following
information regarding the schedules of Secretary Smith, Mr. Bledsoe, and Ms. Bennett as they
currently stand. Given ADH’s role in responding to the ongoing pandemic, circumstances
could, of course, change quickly. Defendants will inform the Court of any changes.

If compelled to testify, all three ADH officials could likely be available between 9:00am-
12:00pm this Friday. But Defendant continues to object to requiring those witnesses, and in
particular, requiring Dr. Smith to set aside his duties with respect to fighting the pandemic.

Given that Plaintiffs anticipate needing only 30 minutes per witness, Defendants estimate live
testimony would require approximately an hour total per witness, accounting for logistical
issues, witnesses being sworn in, and questioning by both Plaintiffs and Defendants.

Best,

Dylan L. Jacobs
Assistant Solicitor General
Office of Arkansas Attorney General Leslie Rutledge

323 Center Street, Suite 200
Little Rock, Arkansas 72201
Office: 501.682.3661  Fax: 501.682.2591 |dylan.jacobs@arkansasag.gov ArkansasAG.gov

From: Godesky, Leah [mailto:lgodesky@omm.com] 
Sent: Friday, April 17, 2020 6:31 PM
To: Vincent Wagner <vincent.wagner@arkansasag.gov>; 'kgbchambers@ared.uscourts.gov'
<kgbchambers@ared.uscourts.gov>; bettinabrownstein@gmail.com; mburrows@aclu.org;
tcamp@aclu.org; 'rharlow@aclu.org' <rharlow@aclu.org>; beckywesth@gmail.com;
mai.ratakonda@ppfa.org; Turner, Kendall <kendallturner@omm.com>; 'brooke@mannkemp.com'
<brooke@mannkemp.com>
Cc: Nicholas Bronni <nicholas.bronni@arkansasag.gov>; Dylan Jacobs
<dylan.jacobs@arkansasag.gov>; Michael Cantrell <michael.cantrell@arkansasag.gov>; Pahlavan,
Sara N. <spahlavan@omm.com>; Zachary Ellis <Zachary_Ellis@ared.uscourts.gov>; Burke,
Christopher P. <cburke@omm.com>; Zagayer, Maya <mzagayer@omm.com>; Robertson, Ashley E.
<arobertson@omm.com>; Jennifer Merritt <jennifer.merritt@arkansasag.gov>
Subject: LRFP v. Rutledge, E.D. Ark. No. 4:19-CV-00449

Your Honor and Counsel,
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Consistent with the Court’s directive during today’s hearing, attached is a copy of the email
that Plaintiffs’ counsel sent Defendants’ counsel this afternoon, shortly after our meet and
confer regarding the preliminary-injunction hearing, enclosing notices of subpoena for Dr.
Smith, Ms. Bennett, Dr. Bledsoe, and a representative of the Arkansas Department of Health
(“ADH”) with the most knowledge regarding ADH’s guidance to, regulation of, and
investigation of clinicians and facilities in view of COVID-19.  Also attached are service
confirmations for Ms. Bennett and Dr. Smith, and a statement from the process server that
ADH’s Deputy General Counsel has “refused to accept service” of the ADH-representative
subpoena, because “[h]e spoke with other attorneys and suggested that the subpoena is too
vague and open to interpretation.”  At the Court’s request, Plaintiffs would be happy to
provide authority supporting their ADH-representative subpoena.  Service to Dr. Bledsoe is still
underway.

Respectfully,
Leah Godesky

O’Melveny
Leah Godesky
lgodesky@omm.com
O: +1-212-326-2254

O’Melveny & Myers LLP
Times Square Tower
7 Times Square
New York, NY  10036
Website | LinkedIn | Twitter

This message and any attached documents contain information from the law firm of O'Melveny & Myers LLP that
may be confidential and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or
use this information. If you have received this transmission in error, please notify the sender immediately by reply
e-mail and then delete this message.
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