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IN THE UNITED STATES COURT OF FEDERAL CLAIMS
COMMON GROUND HEALTHCARE
COOPERATIVE,
No. 17-877 C
Plaintiff,
on behalf of itself and all others
similarly situated,
vs.
THE UNITED STATES OF AMERICA,

DECLARATION OF STEPHEN
SWEDLOW IN SUPPORT OF MOTION
TO APPOINT QUINN EMANUEL
URQUHART & SULLIVAN, LLP AS
CLASS COUNSEL

Defendant.

DECLARATION OF STEPHEN A. SWEDLOW
IN SUPPORT OF MOTION TO APPOINT QUINN
EMANUEL URQUHART & SULLIVAN, LLP AS CLASS COUNSEL

I, Stephen A. Swedlow, declare:
1.

I am a partner at Quinn Emanuel Urquhart & Sullivan LLP, counsel for Plaintiff

in this matter. Except as set forth below, I make this declaration of my own personal knowledge
and, if called to testify, I could and would competently testify hereto under oath.
2.

In October 2017, the Trump administration announced that it would no longer

make cost-sharing reduction reimbursements to issuers of qualified health plans pursuant to the
ACA. The Obama administration made these payments on a timely and regular basis since the
ACA’s implementation and, until October 2017, so had the Trump administration.

Quinn

Emanuel was in regular contact with putative class members and others in the healthcare
industry, and was acutely aware of the problems presented by the federal government’s failure to
pay cost-sharing reduction reimbursements to the putative class, because we understood that
QHP issuers were still required to provide cost-sharing reductions to reduce the out-of-pocket
1
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costs of eligible insureds despite failing to receive any reimbursements from the Government.
3.

After investigating the history and substance of the ACA’s cost-sharing reduction

provisions, HHS’s subsequent implementing regulations, and other facts related to the putative
class’s claims, Quinn Emanuel developed and filed the first cost-sharing reduction action
brought by a QHP issuer anywhere in the United States. Quinn Emanuel brought these claims by
amending the Complaint in the above-captioned action.
4.

On April 17, 2018, the Court granted Quinn Emanuel’s motion to certify a class

of QHP issuers who were owed cost-sharing reduction reimbursements by the Government for
the 2017 or 2018 benefit year (the “2017-2018 CSR Class”). Dkt. 30, at 17. The Court also
appointed Quinn Emanuel as class counsel. Id. Ultimately, 101 QHP issuers chose to opt-in to
the 2017-2018 CSR Class. See Dkt. 72. Following briefing and oral argument, Quinn Emanuel
obtained a summary judgment ruling in favor of the 2017-2018 CSR Class. See Dkt. 48. On
October 22, 2019, the Court entered judgment in favor of the 2017-2018 CSR Class for
$1,587,108,397.81—the full amount of CSR reimbursements that class members were owed
following a CMS claims reconciliation process that occurred in Summer 2019. See Dkts. 71-72.
That judgment is currently on appeal to the Federal Circuit. Although the Common Ground
appeal was stayed in favor of several individual CSR actions that reached the Federal Circuit
sooner,1 Quinn Emanuel filed two amicus curiae briefs in support of the claims of the Appellee
QHP issuers.2

1

See Common Ground Healthcare Cooperative v. United States, No. 20-1286, ECF Nos. 3, 12
(Fed. Cir.).

2

See Brief for Amicus Curiae Common Ground Healthcare Cooperative in Support of
Plaintiffs-Appellees, Sanford Health Plan, et al. v. United States, No. 19-1290, ECF No. 31
(Fed. Cir. 5/8/2019); see also Brief for Amicus Curiae Common Ground Healthcare Cooperative
in Support of Appellees and Affirmance, Community Health Choice, Inc. v. United States, No.
19-2102, ECF No. 41 (Fed. Cir. 3/17/2020).

2
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5.

On March 22, 2019, Quinn Emanuel again amended the Complaint in the above-

captioned action to add claims for unpaid CSR amounts from the 2019 benefit year. See Dkt. 59.
Quinn Emanuel’s successful and dedicated representation of the 2017-2018 CSR Class
demonstrates that the firm is well-suited to represent the claims of the proposed 2019 CSR Class.
6.

As the largest firm in the nation devoted solely to business litigation—with over

800 litigators worldwide, including more than 70 in the firm’s District of Columbia office—
Quinn Emanuel has been described as a “global force in business litigation” by the Wall Street
Journal and a “litigation powerhouse” by The American Lawyer. Quinn Emanuel has also been
recognized by Legal Business three times as “US Law Firm of the Year.” And The American
Lawyer named the firm in 2015 and 2019 as a “Litigation Department of the Year:
Finalist.” Quinn Emanuel also was named “firm of the year” for Commercial Litigation in 2015
by the Legal 500 USA Awards. In 2020, Quinn Emanuel was voted the “most feared” firm in the
world after independent BTI Consulting Group surveyed over 350 major companies who
identified Quinn Emanuel as the firm they least wanted to face as opposing counsel.
7.

When representing plaintiffs, Quinn Emanuel has won over $70 billion in

judgments and settlements. Quinn Emanuel also tries more cases than almost any other major
law firm. The firm’s partners have first-chaired over 2,300 trials and arbitrations, and won over
88%, including five 9-figure jury verdicts. The firm has also obtained forty-three 9-figure
settlements and nineteen 10-figure settlements.
8.

This case combines and will draw on the firm’s class action and healthcare

practices, both of which are recognized as among the nation’s best. For example, in 2013 and
2016, Quinn Emanuel was named the “Class Action Practice Group of the Year” by Law360 for
its work for plaintiffs and defendants in class action litigation. More than half of the firm’s

3
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partners regularly represent clients in class actions.
9.

I am the Managing Partner of Quinn Emanuel’s Chicago office. I have been lead

counsel in over 20 trials, multi-party jury trials and arbitrations, and have argued (and won)
appeals, including several before state Supreme Courts and federal appellate courts. Among
other successes, I have been lead trial counsel for two class action trials to verdict and lead
counsel for class action settlements of $63 million and $100 million for health plan class actions.
I was a Trial Lawyer of the Year finalist in 2003 for obtaining the largest civil verdict in Illinois
history, and have been named an Illinois “Super Lawyer” each year from 2006 through 2020.
10.

J.D. Horton is a partner in Quinn Emanuel’s Los Angeles office and has

represented health plans in civil and regulatory actions for over 20 years. He has obtained
settlements of $40 million and $28 million on behalf of two health plan classes related to
prescription drug purchases and represented the Kaiser Foundation Health Plan in multiple
enforcement proceedings brought by the Department of Managed Health Care, including in a 40day trial that ended with the Court rejecting virtually the entirety of the Department’s case.
Among many other health plan providers, he has represented Blue Shield of California in a
declaratory relief action against the Department of Managed Health Care, as well as a major
health care service plan in an arbitration against a large IPO.
11.

Adam Wolfson is a partner in Quinn Emanuel’s Los Angeles office, focusing on

class actions and plaintiff-side litigation. He was one of the principal co-lead counsel for
plaintiffs in In re Polyurethane Foam Antitrust Litigation, where he helped obtain more than
$430 million in settlements on behalf of a certified class in a case alleging a price-fixing
conspiracy in the flexible polyurethane foam industry. He also obtained a $283 million patent
infringement and breach of contract trial verdict in 2014 on behalf of ViaSat, Inc. relating to its

4
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competitor’s theft of innovative intellectual property and satellite designs. He is currently
representing a putative class of consumers harmed by supracompetitive ATM fees set by
collusion amongst Visa, MasterCard, and their constituent bank investors, and is also
representing a putative class of models in relation to breach of contract and labor law claims
arising out of their misclassification as independent contractors by the nation’s top modeling
agencies.
12.

Unlike many plaintiffs’ firms that traditionally take on class action litigation,

Quinn Emanuel is a full service law firm that is not beholden to contingent income and is
therefore able to fully fund such cases (including this one) on an individual basis.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on May 8, 2020.

Stephen A. Swedlow

5
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS
COMMON GROUND HEALTHCARE
COOPERATIVE,
Plaintiff,
on behalf of itself and all others
similarly situated,
vs.
THE UNITED STATES OF AMERICA,

No. 17-877 C

DECLARATION OF CATHY
MAHAFFEY IN SUPPORT OF MOTION
FOR CLASS CERTIFICATION

Defendant.

DECLARATION OF CATHY MAHAFFEY
IN SUPPORT OF MOTION FOR CLASS CERTIFICATION

I, Cathy Mahaffey, declare:
1.

I am Chief Executive Officer of Common Ground Healthcare Cooperative

(“Common Ground”).
2.

Common Ground is a nonprofit cooperative organized under Wisconsin law and

located at 120 Bishop’s Way, Suite 150, Brookfield, Wisconsin 53005.
3.

Common Ground currently offers qualified health plans (“QHPs”) on the

federally operated health exchange in the individual market in certain counties in Wisconsin.
Common Ground began providing health insurance to insureds on and off the federally operated
health exchange in 19 counties in Wisconsin in January of 2014. Common Ground offered plans
on the federally operated health exchange in Wisconsin in every year since, including for the
2019 plan year.
4.

Pursuant to the Patient Protection and Affordable Care Act (“ACA”), Common

1
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Ground is required to (and did) provide cost-sharing reductions to reduce the out-of-pocket costs
for eligible low- and middle-income insureds. From January 2014 through September 2017, the
federal government reimbursed Common Ground on a monthly basis for the costs of these costsharing reductions, as provided by the ACA.
5.

In October 2017, HHS announced that it would stop reimbursing QHP issuers for

cost-sharing reductions. In fact, Common Ground has not received its monthly cost-sharing
reduction reimbursement since September 2017. Nevertheless, Common Ground has continued
to comply with its obligation pursuant to the ACA to continue to provide cost-sharing reductions
to eligible insureds, as well as complied with the statutory requirements of the ACA to submit
required data by the statutory deadlines.
6.

Common Ground is currently owed cost-sharing reduction reimbursements for the

2019 benefit year that have not been paid. Common Ground estimates it will be owed $52-$55
million in unpaid cost-sharing reduction reimbursements for the 2019 benefit year, with the exact
amount to be determined following the conclusion of the Centers for Medicare & Medicaid
Services’ claims reconciliation process.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on May 7, 2020.

Cathy Mahaffey

2
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§ 36B. Refundable credit for coverage under a qualified health plan, 26 USCA § 36B

KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedNegative Treatment Reconsidered by Florida ex rel. Atty. Gen. v. U.S. Dept. of Health and Human Services, 11th Cir.(Fla.),
Aug. 12, 2011
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)
Subchapter A. Determination of Tax Liability (Refs & Annos)
Part IV. Credits Against Tax (Refs & Annos)
Subpart C. Refundable Credits (Refs & Annos)
26 U.S.C.A. § 36B, I.R.C. § 36B
§ 36B. Refundable credit for coverage under a qualified health plan
Effective: December 22, 2017
Currentness
(a) In general.--In the case of an applicable taxpayer, there shall be allowed as a credit against the tax imposed by this subtitle
for any taxable year an amount equal to the premium assistance credit amount of the taxpayer for the taxable year.
(b) Premium assistance credit amount.--For purposes of this section-(1) In general.--The term “premium assistance credit amount” means, with respect to any taxable year, the sum of the
premium assistance amounts determined under paragraph (2) with respect to all coverage months of the taxpayer occurring
during the taxable year.
(2) Premium assistance amount.--The premium assistance amount determined under this subsection with respect to any
coverage month is the amount equal to the lesser of-(A) the monthly premiums for such month for 1 or more qualified health plans offered in the individual market within a
State which cover the taxpayer, the taxpayer's spouse, or any dependent (as defined in section 152) of the taxpayer and
which were enrolled in through an Exchange established by the State under 1311 1 of the Patient Protection and Affordable
Care Act, or
(B) the excess (if any) of-(i) the adjusted monthly premium for such month for the applicable second lowest cost silver plan with respect to the
taxpayer, over

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 36B. Refundable credit for coverage under a qualified health plan, 26 USCA § 36B

(ii) an amount equal to 1 /12 of the product of the applicable percentage and the taxpayer's household income for the
taxable year.
(3) Other terms and rules relating to premium assistance amounts.--For purposes of paragraph (2)-(A) Applicable percentage.-(i) In general.--Except as provided in clause (ii), the applicable percentage for any taxable year shall be the percentage
such that the applicable percentage for any taxpayer whose household income is within an income tier specified in the
following table shall increase, on a sliding scale in a linear manner, from the initial premium percentage to the final
premium percentage specified in such table for such income tier:
In the case of household income (expressed
as a percent of poverty line) within the
following income tier:

The initial premium
percentage is--

The final premium
percentage is--

Up to 133%

2.0%

2.0%

133% up to 150%

3.0%

4.0%

150% up to 200%

4.0%

6.3%

200% up to 250%

6.3%

8.05%

250% up to 300%

8.05%

9.5%

300% up to 400%

9.5%

9.5%

(ii) Indexing.-(I) In general.--Subject to subclause (II), in the case of taxable years beginning in any calendar year after 2014, the
initial and final applicable percentages under clause (i) (as in effect for the preceding calendar year after application
of this clause) shall be adjusted to reflect the excess of the rate of premium growth for the preceding calendar year
over the rate of income growth for the preceding calendar year.
(II) Additional adjustment.--Except as provided in subclause (III), in the case of any calendar year after 2018, the
percentages described in subclause (I) shall, in addition to the adjustment under subclause (I), be adjusted to reflect
the excess (if any) of the rate of premium growth estimated under subclause (I) for the preceding calendar year over
the rate of growth in the consumer price index for the preceding calendar year.
(III) Failsafe.--Subclause (II) shall apply for any calendar year only if the aggregate amount of premium tax credits
under this section and cost-sharing reductions under section 1402 of the Patient Protection and Affordable Care Act
for the preceding calendar year exceeds an amount equal to 0.504 percent of the gross domestic product for the
preceding calendar year.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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[(iii) Repealed. Pub.L. 111-152, Title I, § 1001(a)(1)(B), Mar. 30, 2010, 124 Stat. 1031]
(B) Applicable second lowest cost silver plan.--The applicable second lowest cost silver plan with respect to any
applicable taxpayer is the second lowest cost silver plan of the individual market in the rating area in which the taxpayer
resides which-(i) is offered through the same Exchange through which the qualified health plans taken into account under paragraph
(2)(A) were offered, and
(ii) provides-(I) self-only coverage in the case of an applicable taxpayer-(aa) whose tax for the taxable year is determined under section 1(c) (relating to unmarried individuals other than
surviving spouses and heads of households) and who is not allowed a deduction under section 151 for the taxable
year with respect to a dependent, or
(bb) who is not described in item (aa) but who purchases only self-only coverage, and
(II) family coverage in the case of any other applicable taxpayer.
If a taxpayer files a joint return and no credit is allowed under this section with respect to 1 of the spouses by reason of
subsection (e), the taxpayer shall be treated as described in clause (ii)(I) unless a deduction is allowed under section
151 for the taxable year with respect to a dependent other than either spouse and subsection (e) does not apply to
the dependent.
(C) Adjusted monthly premium.--The adjusted monthly premium for an applicable second lowest cost silver plan is the
monthly premium which would have been charged (for the rating area with respect to which the premiums under paragraph
(2)(A) were determined) for the plan if each individual covered under a qualified health plan taken into account under
paragraph (2)(A) were covered by such silver plan and the premium was adjusted only for the age of each such individual
in the manner allowed under section 2701 of the Public Health Service Act. In the case of a State participating in the
wellness discount demonstration project under section 2705(d) of the Public Health Service Act, the adjusted monthly
premium shall be determined without regard to any premium discount or rebate under such project.
(D) Additional benefits.--If-(i) a qualified health plan under section 1302(b)(5) of the Patient Protection and Affordable Care Act offers benefits in
addition to the essential health benefits required to be provided by the plan, or
(ii) a State requires a qualified health plan under section 1311(d)(3)(B) of such Act to cover benefits in addition to the
essential health benefits required to be provided by the plan,
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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the portion of the premium for the plan properly allocable (under rules prescribed by the Secretary of Health and
Human Services) to such additional benefits shall not be taken into account in determining either the monthly premium
or the adjusted monthly premium under paragraph (2).
(E) Special rule for pediatric dental coverage.--For purposes of determining the amount of any monthly premium, if
an individual enrolls in both a qualified health plan and a plan described in section 1311(d)(2)(B)(ii)(I) 2 of the Patient
Protection and Affordable Care Act for any plan year, the portion of the premium for the plan described in such section
that (under regulations prescribed by the Secretary) is properly allocable to pediatric dental benefits which are included
in the essential health benefits required to be provided by a qualified health plan under section 1302(b)(1)(J) of such Act
shall be treated as a premium payable for a qualified health plan.
(c) Definition and rules relating to applicable taxpayers, coverage months, and qualified health plan.--For purposes of
this section-(1) Applicable taxpayer.-(A) In general.--The term “applicable taxpayer” means, with respect to any taxable year, a taxpayer whose household
income for the taxable year equals or exceeds 100 percent but does not exceed 400 percent of an amount equal to the
poverty line for a family of the size involved.
(B) Special rule for certain individuals lawfully present in the United States.--If-(i) a taxpayer has a household income which is not greater than 100 percent of an amount equal to the poverty line for
a family of the size involved, and
(ii) the taxpayer is an alien lawfully present in the United States, but is not eligible for the medicaid program under title
XIX of the Social Security Act by reason of such alien status,
the taxpayer shall, for purposes of the credit under this section, be treated as an applicable taxpayer with a household
income which is equal to 100 percent of the poverty line for a family of the size involved.
(C) Married couples must file joint return.--If the taxpayer is married (within the meaning of section 7703) at the close
of the taxable year, the taxpayer shall be treated as an applicable taxpayer only if the taxpayer and the taxpayer's spouse
file a joint return for the taxable year.
(D) Denial of credit to dependents.--No credit shall be allowed under this section to any individual with respect to whom
a deduction under section 151 is allowable to another taxpayer for a taxable year beginning in the calendar year in which
such individual's taxable year begins.
(2) Coverage month.--For purposes of this subsection--

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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(A) In general.--The term “coverage month” means, with respect to an applicable taxpayer, any month if-(i) as of the first day of such month the taxpayer, the taxpayer's spouse, or any dependent of the taxpayer is covered by
a qualified health plan described in subsection (b)(2)(A) that was enrolled in through an Exchange established by the
State under section 1311 of the Patient Protection and Affordable Care Act, and
(ii) the premium for coverage under such plan for such month is paid by the taxpayer (or through advance payment of
the credit under subsection (a) under section 1412 of the Patient Protection and Affordable Care Act).
(B) Exception for minimum essential coverage.-(i) In general.--The term “coverage month” shall not include any month with respect to an individual if for such month
the individual is eligible for minimum essential coverage other than eligibility for coverage described in section 5000A(f)
(1)(C) (relating to coverage in the individual market).
(ii) Minimum essential coverage.--The term “minimum essential coverage” has the meaning given such term by section
5000A(f).
(C) Special rule for employer-sponsored minimum essential coverage.--For purposes of subparagraph (B)-(i) Coverage must be affordable.--Except as provided in clause (iii), an employee shall not be treated as eligible for
minimum essential coverage if such coverage-(I) consists of an eligible employer-sponsored plan (as defined in section 5000A(f)(2)), and
(II) the employee's required contribution (within the meaning of section 5000A(e)(1)(B)) with respect to the plan
exceeds 9.5 percent of the applicable taxpayer's household income.
This clause shall also apply to an individual who is eligible to enroll in the plan by reason of a relationship the
individual bears to the employee.
(ii) Coverage must provide minimum value.--Except as provided in clause (iii), an employee shall not be treated as
eligible for minimum essential coverage if such coverage consists of an eligible employer-sponsored plan (as defined
in section 5000A(f)(2)) and the plan's share of the total allowed costs of benefits provided under the plan is less than
60 percent of such costs.
(iii) Employee or family must not be covered under employer plan.--Clauses (i) and (ii) shall not apply if the
employee (or any individual described in the last sentence of clause (i)) is covered under the eligible employer-sponsored
plan or the grandfathered health plan.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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(iv) Indexing.--In the case of plan years beginning in any calendar year after 2014, the Secretary shall adjust the 9.5
percent under clause (i)(II) in the same manner as the percentages are adjusted under subsection (b)(3)(A)(ii).
[(D) Repealed. Pub.L. 112-10, Div. B, Title VIII, § 1858(b)(1), Apr. 15, 2011, 125 Stat. 168]
(3) Definitions and other rules.-(A) Qualified health plan.--The term “qualified health plan” has the meaning given such term by section 1301(a) of the
Patient Protection and Affordable Care Act, except that such term shall not include a qualified health plan which is a
catastrophic plan described in section 1302(e) of such Act.
(B) Grandfathered health plan.--The term “grandfathered health plan” has the meaning given such term by section 1251
of the Patient Protection and Affordable Care Act.
(4) Special rules for qualified small employer health reimbursement arrangements.-(A) In general.--The term “coverage month” shall not include any month with respect to an employee (or any spouse or
dependent of such employee) if for such month the employee is provided a qualified small employer health reimbursement
arrangement which constitutes affordable coverage.
(B) Denial of double benefit.--In the case of any employee who is provided a qualified small employer health
reimbursement arrangement for any coverage month (determined without regard to subparagraph (A)), the credit otherwise
allowable under subsection (a) to the taxpayer for such month shall be reduced (but not below zero) by the amount described
in subparagraph (C)(i)(II) for such month.
(C) Affordable coverage.--For purposes of subparagraph (A), a qualified small employer health reimbursement
arrangement shall be treated as constituting affordable coverage for a month if-(i) the excess of-(I) the amount that would be paid by the employee as the premium for such month for self-only coverage under the
second lowest cost silver plan offered in the relevant individual health insurance market, over
(II) 1 /12 of the employee's permitted benefit (as defined in section 9831(d)(3)(C)) under such arrangement, does
not exceed-(ii) 1 /12 of 9.5 percent of the employee's household income.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.013

6

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 17 of 240
§ 36B. Refundable credit for coverage under a qualified health plan, 26 USCA § 36B

(D) Qualified small employer health reimbursement arrangement.--For purposes of this paragraph, the term “qualified
small employer health reimbursement arrangement” has the meaning given such term by section 9831(d)(2).
(E) Coverage for less than entire year.--In the case of an employee who is provided a qualified small employer health
reimbursement arrangement for less than an entire year, subparagraph (C)(i)(II) shall be applied by substituting “the number
of months during the year for which such arrangement was provided” for “12”.
(F) Indexing.--In the case of plan years beginning in any calendar year after 2014, the Secretary shall adjust the 9.5 percent
amount under subparagraph (C)(ii) in the same manner as the percentages are adjusted under subsection (b)(3)(A)(ii).
(d) Terms relating to income and families.--For purposes of this section-(1) Family size.--The family size involved with respect to any taxpayer shall be equal to the number of individuals for whom
the taxpayer is allowed a deduction under section 151 (relating to allowance of deduction for personal exemptions) for the
taxable year.
(2) Household income.-(A) Household income.--The term “household income” means, with respect to any taxpayer, an amount equal to the sum
of-(i) the modified adjusted gross income of the taxpayer, plus
(ii) the aggregate modified adjusted gross incomes of all other individuals who-(I) were taken into account in determining the taxpayer's family size under paragraph (1), and
(II) were required to file a return of tax imposed by section 1 for the taxable year.
(B) Modified adjusted gross income.--The term “modified adjusted gross income” means adjusted gross income increased
by-(i) any amount excluded from gross income under section 911,
(ii) any amount of interest received or accrued by the taxpayer during the taxable year which is exempt from tax, and
(iii) an amount equal to the portion of the taxpayer's social security benefits (as defined in section 86(d)) which is not
included in gross income under section 86 for the taxable year.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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(3) Poverty line.-(A) In general.--The term “poverty line” has the meaning given that term in section 2110(c)(5) of the Social Security Act
(42 U.S.C. 1397jj(c)(5)).
(B) Poverty line used.--In the case of any qualified health plan offered through an Exchange for coverage during a taxable
year beginning in a calendar year, the poverty line used shall be the most recently published poverty line as of the 1st day
of the regular enrollment period for coverage during such calendar year.
(e) Rules for individuals not lawfully present.-(1) In general.--If 1 or more individuals for whom a taxpayer is allowed a deduction under section 151 (relating to allowance
of deduction for personal exemptions) for the taxable year (including the taxpayer or his spouse) are individuals who are
not lawfully present-(A) the aggregate amount of premiums otherwise taken into account under clauses (i) and (ii) of subsection (b)(2)(A) shall
be reduced by the portion (if any) of such premiums which is attributable to such individuals, and
(B) for purposes of applying this section, the determination as to what percentage a taxpayer's household income bears to
the poverty level for a family of the size involved shall be made under one of the following methods:
(i) A method under which-(I) the taxpayer's family size is determined by not taking such individuals into account, and
(II) the taxpayer's household income is equal to the product of the taxpayer's household income (determined without
regard to this subsection) and a fraction-(aa) the numerator of which is the poverty line for the taxpayer's family size determined after application of
subclause (I), and
(bb) the denominator of which is the poverty line for the taxpayer's family size determined without regard to
subclause (I).
(ii) A comparable method reaching the same result as the method under clause (i).
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(2) Lawfully present.--For purposes of this section, an individual shall be treated as lawfully present only if the individual is,
and is reasonably expected to be for the entire period of enrollment for which the credit under this section is being claimed,
a citizen or national of the United States or an alien lawfully present in the United States.
(3) Secretarial authority.--The Secretary of Health and Human Services, in consultation with the Secretary, shall prescribe
rules setting forth the methods by which calculations of family size and household income are made for purposes of this
subsection. Such rules shall be designed to ensure that the least burden is placed on individuals enrolling in qualified health
plans through an Exchange and taxpayers eligible for the credit allowable under this section.
(f) Reconciliation of credit and advance credit.-(1) In general.--The amount of the credit allowed under this section for any taxable year shall be reduced (but not below zero)
by the amount of any advance payment of such credit under section 1412 of the Patient Protection and Affordable Care Act.
(2) Excess advance payments.-(A) In general.--If the advance payments to a taxpayer under section 1412 of the Patient Protection and Affordable Care
Act for a taxable year exceed the credit allowed by this section (determined without regard to paragraph (1)), the tax
imposed by this chapter for the taxable year shall be increased by the amount of such excess.
(B) Limitation on increase.-(i) In general.--In the case of a taxpayer whose household income is less than 400 percent of the poverty line for the
size of the family involved for the taxable year, the amount of the increase under subparagraph (A) shall in no event
exceed the applicable dollar amount determined in accordance with the following table (one-half of such amount in the
case of a taxpayer whose tax is determined under section 1(c) for the taxable year):
If the household income (expressed as a percent of poverty line) is:

The applicable
dollar
amount is:

Less than 200................................................................................................................................

$600

At least 200% but less than 300..................................................................................................

$1,500

At least 300% but less than 400..................................................................................................

$2,500.

(ii) Indexing of amount.--In the case of any calendar year beginning after 2014, each of the dollar amounts in the table
contained under clause (i) shall be increased by an amount equal to-(I) such dollar amount, multiplied by
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(II) the cost-of-living adjustment determined under section 1(f)(3) for the calendar year, determined by substituting
“calendar year 2013” for “calendar year 2016” in subparagraph (A)(ii) thereof.
If the amount of any increase under clause (i) is not a multiple of $50, such increase shall be rounded to the
next lowest multiple of $50.
(3) Information requirement.--Each Exchange (or any person carrying out 1 or more responsibilities of an Exchange under
section 1311(f)(3) or 1321(c) of the Patient Protection and Affordable Care Act) shall provide the following information to
the Secretary and to the taxpayer with respect to any health plan provided through the Exchange:
(A) The level of coverage described in section 1302(d) of the Patient Protection and Affordable Care Act and the period
such coverage was in effect.
(B) The total premium for the coverage without regard to the credit under this section or cost-sharing reductions under
section 1402 of such Act.
(C) The aggregate amount of any advance payment of such credit or reductions under section 1412 of such Act.
(D) The name, address, and TIN of the primary insured and the name and TIN of each other individual obtaining coverage
under the policy.
(E) Any information provided to the Exchange, including any change of circumstances, necessary to determine eligibility
for, and the amount of, such credit.
(F) Information necessary to determine whether a taxpayer has received excess advance payments.
(g) Regulations.--The Secretary shall prescribe such regulations as may be necessary to carry out the provisions of this section,
including regulations which provide for-(1) the coordination of the credit allowed under this section with the program for advance payment of the credit under section
1412 of the Patient Protection and Affordable Care Act, and
(2) the application of subsection (f) where the filing status of the taxpayer for a taxable year is different from such status
used for determining the advance payment of the credit.
CREDIT(S)
(Added and amended Pub.L. 111-148, Title I, § 1401(a), Title X, §§ 10105(a) to (c), 10108(h)(1), Mar. 23, 2010, 124 Stat.
213, 906, 914; Pub.L. 111-152, Title I, §§ 1001(a), 1004(a)(1)(A), (a)(2)(A), (c), Mar. 30, 2010, 124 Stat. 1030, 1034, 1035;
Pub.L. 111-309, Title II, § 208(a), (b), Dec. 15, 2010, 124 Stat. 3291; Pub.L. 112-9, § 4(a), Apr. 14, 2011, 125 Stat. 36; Pub.L.
112-10, Div. B, Title VIII, § 1858(b)(1), Apr. 15, 2011, 125 Stat. 168; Pub.L. 112-56, Title IV, § 401(a), Nov. 21, 2011, 125
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Stat. 734; Pub.L. 114-255, Div. C, Title XVIII, § 18001(a)(3), Dec. 13, 2016, 130 Stat. 1341; Pub.L. 115-97, Title I, § 11002(d)
(1)(E), Dec. 22, 2017, 131 Stat. 2060.)
LIMITATION ON TAX IMPOSED UNDER SUBSEC. (F)(2)(B)
<For inflation adjustment of the limitation on tax imposed under subsec. (f)(2)(B) of this section for excess advance
credit payments for taxable years beginning in 2020, see section 3.08 of Revenue Procedure 2019-44, set out as a
note under 26 U.S.C.A. § 1.>

Notes of Decisions (17)

Footnotes
1
2

So in original. Probably should be preceded by “section”.
Section 1311(d)(2)(B)(ii)(I) of the Patient Protection and Affordable Care Act, probably means section 1311(d)(2)(B)
(ii) of Pub.L. 111-148, which is classified to 42 U.S.C.A. § 18031(d)(2)(B)(ii), and which does not contain subclauses.
26 U.S.C.A. § 36B, 26 USCA § 36B
Current through P.L. 116-140.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedValidity Called into Doubt by Abramson v. Marriott Ownership Resorts, Inc., C.D.Cal., Jan. 04, 2016
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 85. District Courts; Jurisdiction (Refs & Annos)
28 U.S.C.A. § 1332
§ 1332. Diversity of citizenship; amount in controversy; costs
Currentness
<Notes of Decisions for 28 USCA § 1332 are displayed in two separate documents.>
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or
value of $75,000, exclusive of interest and costs, and is between-(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction
under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully
admitted for permanent residence in the United States and are domiciled in the same State;
(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.
(b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the
case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed
without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest
and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.
(c) For the purposes of this section and section 1441 of this title-(1) a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of
the State or foreign state where it has its principal place of business, except that in any direct action against the insurer of a
policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as
a party-defendant, such insurer shall be deemed a citizen of--
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(A) every State and foreign state of which the insured is a citizen;
(B) every State and foreign state by which the insurer has been incorporated; and
(C) the State or foreign state where the insurer has its principal place of business; and
(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent,
and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant
or incompetent.
(d)(1) In this subsection-(A) the term “class” means all of the class members in a class action;
(B) the term “class action” means any civil action filed under rule 23 of the Federal Rules of Civil Procedure or similar State
statute or rule of judicial procedure authorizing an action to be brought by 1 or more representative persons as a class action;
(C) the term “class certification order” means an order issued by a court approving the treatment of some or all aspects of
a civil action as a class action; and
(D) the term “class members” means the persons (named or unnamed) who fall within the definition of the proposed or
certified class in a class action.
(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or
value of $5,000,000, exclusive of interest and costs, and is a class action in which-(A) any member of a class of plaintiffs is a citizen of a State different from any defendant;
(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any defendant is a
citizen of a State; or
(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of
a foreign state.
(3) A district court may, in the interests of justice and looking at the totality of the circumstances, decline to exercise jurisdiction
under paragraph (2) over a class action in which greater than one-third but less than two-thirds of the members of all proposed
plaintiff classes in the aggregate and the primary defendants are citizens of the State in which the action was originally filed
based on consideration of--
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(A) whether the claims asserted involve matters of national or interstate interest;
(B) whether the claims asserted will be governed by laws of the State in which the action was originally filed or by the laws
of other States;
(C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;
(D) whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm, or the
defendants;
(E) whether the number of citizens of the State in which the action was originally filed in all proposed plaintiff classes in the
aggregate is substantially larger than the number of citizens from any other State, and the citizenship of the other members
of the proposed class is dispersed among a substantial number of States; and
(F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class actions asserting the same
or similar claims on behalf of the same or other persons have been filed.
(4) A district court shall decline to exercise jurisdiction under paragraph (2)-(A)(i) over a class action in which-(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in
which the action was originally filed;
(II) at least 1 defendant is a defendant-(aa) from whom significant relief is sought by members of the plaintiff class;
(bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff class; and
(cc) who is a citizen of the State in which the action was originally filed; and
(III) principal injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the
State in which the action was originally filed; and
(ii) during the 3-year period preceding the filing of that class action, no other class action has been filed asserting the same
or similar factual allegations against any of the defendants on behalf of the same or other persons; or
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(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary defendants, are
citizens of the State in which the action was originally filed.
(5) Paragraphs (2) through (4) shall not apply to any class action in which-(A) the primary defendants are States, State officials, or other governmental entities against whom the district court may be
foreclosed from ordering relief; or
(B) the number of members of all proposed plaintiff classes in the aggregate is less than 100.
(6) In any class action, the claims of the individual class members shall be aggregated to determine whether the matter in
controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs.
(7) Citizenship of the members of the proposed plaintiff classes shall be determined for purposes of paragraphs (2) through
(6) as of the date of filing of the complaint or amended complaint, or, if the case stated by the initial pleading is not subject
to Federal jurisdiction, as of the date of service by plaintiffs of an amended pleading, motion, or other paper, indicating the
existence of Federal jurisdiction.
(8) This subsection shall apply to any class action before or after the entry of a class certification order by the court with respect
to that action.
(9) Paragraph (2) shall not apply to any class action that solely involves a claim-(A) concerning a covered security as defined under 16(f)(3) 1 of the Securities Act of 1933 (15 U.S.C. 78p(f)(3) 2 ) and
section 28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E));
(B) that relates to the internal affairs or governance of a corporation or other form of business enterprise and that arises under
or by virtue of the laws of the State in which such corporation or business enterprise is incorporated or organized; or
(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to or created by or pursuant to any
security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and the regulations issued
thereunder).
(10) For purposes of this subsection and section 1453, an unincorporated association shall be deemed to be a citizen of the State
where it has its principal place of business and the State under whose laws it is organized.
(11)(A) For purposes of this subsection and section 1453, a mass action shall be deemed to be a class action removable under
paragraphs (2) through (10) if it otherwise meets the provisions of those paragraphs.
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(B)(i) As used in subparagraph (A), the term “mass action” means any civil action (except a civil action within the scope of
section 1711(2)) in which monetary relief claims of 100 or more persons are proposed to be tried jointly on the ground that the
plaintiffs' claims involve common questions of law or fact, except that jurisdiction shall exist only over those plaintiffs whose
claims in a mass action satisfy the jurisdictional amount requirements under subsection (a).
(ii) As used in subparagraph (A), the term “mass action” shall not include any civil action in which-(I) all of the claims in the action arise from an event or occurrence in the State in which the action was filed, and that allegedly
resulted in injuries in that State or in States contiguous to that State;
(II) the claims are joined upon motion of a defendant;
(III) all of the claims in the action are asserted on behalf of the general public (and not on behalf of individual claimants or
members of a purported class) pursuant to a State statute specifically authorizing such action; or
(IV) the claims have been consolidated or coordinated solely for pretrial proceedings.
(C)(i) Any action(s) removed to Federal court pursuant to this subsection shall not thereafter be transferred to any other court
pursuant to section 1407, or the rules promulgated thereunder, unless a majority of the plaintiffs in the action request transfer
pursuant to section 1407.
(ii) This subparagraph will not apply-(I) to cases certified pursuant to rule 23 of the Federal Rules of Civil Procedure; or
(II) if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the Federal Rules of Civil Procedure.
(D) The limitations periods on any claims asserted in a mass action that is removed to Federal court pursuant to this subsection
shall be deemed tolled during the period that the action is pending in Federal court.
(e) The word “States”, as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of
Puerto Rico.
CREDIT(S)
(June 25, 1948, c. 646, 62 Stat. 930; July 26, 1956, c. 740, 70 Stat. 658; Pub.L. 85-554, § 2, July 25, 1958, 72 Stat. 415;
Pub.L. 88-439, § 1, Aug. 14, 1964, 78 Stat. 445; Pub.L. 94-583, § 3, Oct. 21, 1976, 90 Stat. 2891; Pub.L. 100-702, Title II, §§
201(a), 202(a), 203(a), Nov. 19, 1988, 102 Stat. 4646; Pub.L. 104-317, Title II, § 205(a), Oct. 19, 1996, 110 Stat. 3850; Pub.L.
109-2, § 4(a), Feb. 18, 2005, 119 Stat. 9; Pub.L. 112-63, Title I, §§ 101, 102, Dec. 7, 2011, 125 Stat. 758.)
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Notes of Decisions (964)

Footnotes
1
So in original. Reference to “16(f)(3)” probably should be preceded by “section”.
2
So in original. Probably should be “77p(f)(3)”.
28 U.S.C.A. § 1332, 28 USCA § 1332
Current through P.L. 116-140.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedNegative Treatment Reconsidered by Florida ex rel. Atty. Gen. v. U.S. Dept. of Health and Human Services, 11th Cir.(Fla.),
Aug. 12, 2011
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 31. Money and Finance (Refs & Annos)
Subtitle II. The Budget Process
Chapter 13. Appropriations
Subchapter II. Trust Funds and Refunds
31 U.S.C.A. § 1324
§ 1324. Refund of internal revenue collections
Effective: March 27, 2020
Currentness
(a) Necessary amounts are appropriated to the Secretary of the Treasury for refunding internal revenue collections as provided
by law, including payment of-(1) claims for prior fiscal years; and
(2) accounts arising under-(A) “Allowance or drawback (Internal Revenue)”;
(B) “Redemption of stamps (Internal Revenue)”;
(C) “Refunding legacy taxes, Act of March 30, 1928”;
(D) “Repayment of taxes on distilled spirits destroyed by casualty”; and
(E) “Refunds and payments of processing and related taxes”.
(b) Disbursements may be made from the appropriation made by this section only for-(1) refunds to the limit of liability of an individual tax account; and
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(2) refunds due from credit provisions of the Internal Revenue Code of 1986 (26 U.S.C. 1 et seq.) enacted before January 1,
1978, or enacted by the Taxpayer Relief Act of 1997, or from section 25A, 35, 36, 36A, 36B, 168(k)(4)(F), 53(e), 54B(h),
6428, or 6431 of such Code, or due under section 3081(b)(2) of the Housing Assistance Tax Act of 2008.
CREDIT(S)
(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 923; Pub.L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub.L. 105-34, Title I,
§ 101(d)(1), Aug. 5, 1997, 111 Stat. 799; Pub.L. 107-210, Div. A, Title II, § 201(c)(1), Aug. 6, 2002, 116 Stat. 960; Pub.L.
109-432, Div. A, Title IV, § 402(b)(2), Dec. 20, 2006, 120 Stat. 2954; Pub.L. 110-185, Title I, § 101(f)(1), Feb. 13, 2008, 122
Stat. 617; Pub.L. 110-234, Title XV, § 15316(c)(6), May 22, 2008, 122 Stat. 1511; Pub.L. 110-246, § 4(a), Title XV, § 15316(c)
(6), June 18, 2008, 122 Stat. 1664, 2273; Pub.L. 110-289, Div. C, Title I, § 3011(b)(3), Title III, § 3081(c), July 30, 2008, 122
Stat. 2891, 2906; Pub.L. 111-5, Div. B, Title I, §§ 1001(e)(2), 1004(b)(8), 1531(c)(1), Feb. 17, 2009, 123 Stat. 312, 314, 360;
Pub.L. 111-148, Title I, § 1401(d)(1), Title X, § 10909(b)(2)(P), Mar. 23, 2010, 124 Stat. 220, 1023; Pub.L. 111-312, Title I,
§ 101(b)(1), Dec. 17, 2010, 124 Stat. 3298; Pub.L. 113-295, Div. A, Title II, § 221(a)(112)(D), Dec. 19, 2014, 128 Stat. 4054;
Pub.L. 116-136, Div. A, Title II, § 2201(g)(1), Mar. 27, 2020, 134 Stat. 340.)

Notes of Decisions (3)
31 U.S.C.A. § 1324, 31 USCA § 1324
Current through P.L. 116-140.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedNegative Treatment Reconsidered by Florida ex rel. Atty. Gen. v. U.S. Dept. of Health and Human Services, 11th Cir.(Fla.),
Aug. 12, 2011
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 157. Quality Affordable Health Care for All Americans
Subchapter III. Available Coverage Choices for All Americans
Part A. Establishment of Qualified Health Plans
42 U.S.C.A. § 18021
§ 18021. Qualified health plan defined
Effective: March 23, 2010
Currentness
(a) Qualified health plan
In this title:
(1) In general
The term “qualified health plan” means a health plan that-(A) has in effect a certification (which may include a seal or other indication of approval) that such plan meets the criteria
for certification described in section 18031(c) of this title issued or recognized by each Exchange through which such
plan is offered;
(B) provides the essential health benefits package described in section 18022(a) of this title; and
(C) is offered by a health insurance issuer that-(i) is licensed and in good standing to offer health insurance coverage in each State in which such issuer offers health
insurance coverage under this title;
(ii) agrees to offer at least one qualified health plan in the silver level and at least one plan in the gold level in each
such Exchange;
(iii) agrees to charge the same premium rate for each qualified health plan of the issuer without regard to whether the
plan is offered through an Exchange or whether the plan is offered directly from the issuer or through an agent; and
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(iv) complies with the regulations developed by the Secretary under section 18031(d) of this title and such other
requirements as an applicable Exchange may establish.
(2) Inclusion of CO-OP plans and multi-State qualified health plans
Any reference in this title to a qualified health plan shall be deemed to include a qualified health plan offered through the
CO-OP program under section 18042 of this title, and a multi-State plan under section 18054 of this title, unless specifically
provided for otherwise.
(3) Treatment of qualified direct primary care medical home plans
The Secretary of Health and Human Services shall permit a qualified health plan to provide coverage through a qualified
direct primary care medical home plan that meets criteria established by the Secretary, so long as the qualified health plan
meets all requirements that are otherwise applicable and the services covered by the medical home plan are coordinated with
the entity offering the qualified health plan.
(4) Variation based on rating area
A qualified health plan, including a multi-State qualified health plan, may as appropriate vary premiums by rating area (as
defined in section 300gg(a)(2) of this title.)
(b) Terms relating to health plans
In this title:
(1) Health plan
(A) In general
The term “health plan” means health insurance coverage and a group health plan.
(B) Exception for self-insured plans and MEWAs
Except to the extent specifically provided by this title, the term “health plan” shall not include a group health plan or
multiple employer welfare arrangement to the extent the plan or arrangement is not subject to State insurance regulation
under section 1144 of Title 29.
(2) Health insurance coverage and issuer
The terms “health insurance coverage” and “health insurance issuer” have the meanings given such terms by section
300gg-91(b) of this title.
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(3) Group health plan
The term “group health plan” has the meaning given such term by section 300gg-91(a) of this title.
CREDIT(S)
(Pub.L. 111-148, Title I, § 1301, Mar. 23, 2010, Title X, § 10104(a), 124 Stat. 162, 896.)
42 U.S.C.A. § 18021, 42 USCA § 18021
Current through P.L. 116-140.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedNegative Treatment Reconsidered by Florida ex rel. Atty. Gen. v. U.S. Dept. of Health and Human Services, 11th Cir.(Fla.),
Aug. 12, 2011
KeyCite Yellow Flag - Negative Treatment
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 157. Quality Affordable Health Care for All Americans
Subchapter III. Available Coverage Choices for All Americans
Part A. Establishment of Qualified Health Plans
42 U.S.C.A. § 18022
§ 18022. Essential health benefits requirements
Currentness
(a) Essential health benefits package
In this title, the term “essential health benefits package” means, with respect to any health plan, coverage that-(1) provides for the essential health benefits defined by the Secretary under subsection (b);
(2) limits cost-sharing for such coverage in accordance with subsection (c); and
(3) subject to subsection (e), provides either the bronze, silver, gold, or platinum level of coverage described in subsection (d).
(b) Essential health benefits
(1) In general
Subject to paragraph (2), the Secretary shall define the essential health benefits, except that such benefits shall include at
least the following general categories and the items and services covered within the categories:
(A) Ambulatory patient services.
(B) Emergency services.
(C) Hospitalization.
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(D) Maternity and newborn care.
(E) Mental health and substance use disorder services, including behavioral health treatment.
(F) Prescription drugs.
(G) Rehabilitative and habilitative services and devices.
(H) Laboratory services.
(I) Preventive and wellness services and chronic disease management.
(J) Pediatric services, including oral and vision care.
(2) Limitation
(A) In general
The Secretary shall ensure that the scope of the essential health benefits under paragraph (1) is equal to the scope of benefits
provided under a typical employer plan, as determined by the Secretary. To inform this determination, the Secretary of
Labor shall conduct a survey of employer-sponsored coverage to determine the benefits typically covered by employers,
including multiemployer plans, and provide a report on such survey to the Secretary.
(B) Certification
In defining the essential health benefits described in paragraph (1), and in revising the benefits under paragraph (4)(H),
the Secretary shall submit a report to the appropriate committees of Congress containing a certification from the Chief
Actuary of the Centers for Medicare & Medicaid Services that such essential health benefits meet the limitation described
in paragraph (2).
(3) Notice and hearing
In defining the essential health benefits described in paragraph (1), and in revising the benefits under paragraph (4)(H), the
Secretary shall provide notice and an opportunity for public comment.
(4) Required elements for consideration
In defining the essential health benefits under paragraph (1), the Secretary shall--

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.031

2

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 35 of 240
§ 18022. Essential health benefits requirements, 42 USCA § 18022

(A) ensure that such essential health benefits reflect an appropriate balance among the categories described in such
subsection, 1 so that benefits are not unduly weighted toward any category;
(B) not make coverage decisions, determine reimbursement rates, establish incentive programs, or design benefits in ways
that discriminate against individuals because of their age, disability, or expected length of life;
(C) take into account the health care needs of diverse segments of the population, including women, children, persons
with disabilities, and other groups;
(D) ensure that health benefits established as essential not be subject to denial to individuals against their wishes on the
basis of the individuals' age or expected length of life or of the individuals' present or predicted disability, degree of medical
dependency, or quality of life;
(E) provide that a qualified health plan shall not be treated as providing coverage for the essential health benefits described
in paragraph (1) unless the plan provides that-(i) coverage for emergency department services will be provided without imposing any requirement under the plan for
prior authorization of services or any limitation on coverage where the provider of services does not have a contractual
relationship with the plan for the providing of services that is more restrictive than the requirements or limitations that
apply to emergency department services received from providers who do have such a contractual relationship with the
plan; and
(ii) if such services are provided out-of-network, the cost-sharing requirement (expressed as a copayment amount or
coinsurance rate) is the same requirement that would apply if such services were provided in-network;
(F) provide that if a plan described in section 18031(b)(2)(B)(ii) 2 of this title (relating to stand-alone dental benefits
plans) is offered through an Exchange, another health plan offered through such Exchange shall not fail to be treated as a
qualified health plan solely because the plan does not offer coverage of benefits offered through the stand-alone plan that
are otherwise required under paragraph (1)(J); and 3
(G) periodically review the essential health benefits under paragraph (1), and provide a report to Congress and the public
that contains-(i) an assessment of whether enrollees are facing any difficulty accessing needed services for reasons of coverage or cost;
(ii) an assessment of whether the essential health benefits needs to be modified or updated to account for changes in
medical evidence or scientific advancement;
(iii) information on how the essential health benefits will be modified to address any such gaps in access or changes
in the evidence base;
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(iv) an assessment of the potential of additional or expanded benefits to increase costs and the interactions between the
addition or expansion of benefits and reductions in existing benefits to meet actuarial limitations described in paragraph
(2); and
(H) periodically update the essential health benefits under paragraph (1) to address any gaps in access to coverage or
changes in the evidence base the Secretary identifies in the review conducted under subparagraph (G).
(5) Rule of construction
Nothing in this title shall be construed to prohibit a health plan from providing benefits in excess of the essential health
benefits described in this subsection.
(c) Requirements relating to cost-sharing
(1) Annual limitation on cost-sharing
(A) 2014
The cost-sharing incurred under a health plan with respect to self-only coverage or coverage other than self-only coverage
for a plan year beginning in 2014 shall not exceed the dollar amounts in effect under section 223(c)(2)(A)(ii) of Title 26
for self-only and family coverage, respectively, for taxable years beginning in 2014.
(B) 2015 and later
In the case of any plan year beginning in a calendar year after 2014, the limitation under this paragraph shall-(i) in the case of self-only coverage, be equal to the dollar amount under subparagraph (A) for self-only coverage for
plan years beginning in 2014, increased by an amount equal to the product of that amount and the premium adjustment
percentage under paragraph (4) for the calendar year; and
(ii) in the case of other coverage, twice the amount in effect under clause (i).
If the amount of any increase under clause (i) is not a multiple of $50, such increase shall be rounded to the next
lowest multiple of $50.
(2) Repealed. Pub.L. 113-93, Title II, § 213(a)(1), Apr. 1, 2014, 128 Stat. 1047
(3) Cost-sharing
In this title--
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(A) In general
The term “cost-sharing” includes-(i) deductibles, coinsurance, copayments, or similar charges; and
(ii) any other expenditure required of an insured individual which is a qualified medical expense (within the meaning
of section 223(d)(2) of Title 26) with respect to essential health benefits covered under the plan.
(B) Exceptions
Such term does not include premiums, balance billing amounts for non-network providers, or spending for non-covered
services.
(4) Premium adjustment percentage
For purposes of paragraph (1)(B)(i), the premium adjustment percentage for any calendar year is the percentage (if any) by
which the average per capita premium for health insurance coverage in the United States for the preceding calendar year (as
estimated by the Secretary no later than October 1 of such preceding calendar year) exceeds such average per capita premium
for 2013 (as determined by the Secretary).
(d) Levels of coverage
(1) Levels of coverage defined
The levels of coverage described in this subsection are as follows:
(A) Bronze level
A plan in the bronze level shall provide a level of coverage that is designed to provide benefits that are actuarially equivalent
to 60 percent of the full actuarial value of the benefits provided under the plan.
(B) Silver level
A plan in the silver level shall provide a level of coverage that is designed to provide benefits that are actuarially equivalent
to 70 percent of the full actuarial value of the benefits provided under the plan.
(C) Gold level
A plan in the gold level shall provide a level of coverage that is designed to provide benefits that are actuarially equivalent
to 80 percent of the full actuarial value of the benefits provided under the plan.
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(D) Platinum level
A plan in the platinum level shall provide a level of coverage that is designed to provide benefits that are actuarially
equivalent to 90 percent of the full actuarial value of the benefits provided under the plan.
(2) Actuarial value
(A) In general
Under regulations issued by the Secretary, the level of coverage of a plan shall be determined on the basis that the essential
health benefits described in subsection (b) shall be provided to a standard population (and without regard to the population
the plan may actually provide benefits to).
(B) Employer contributions
The Secretary shall issue regulations under which employer contributions to a health savings account (within the meaning
of section 223 of Title 26) may be taken into account in determining the level of coverage for a plan of the employer.
(C) Application
In determining under this title, the Public Health Service Act, or Title 26 the percentage of the total allowed costs of benefits
provided under a group health plan or health insurance coverage that are provided by such plan or coverage, the rules
contained in the regulations under this paragraph shall apply.
(3) Allowable variance
The Secretary shall develop guidelines to provide for a de minimis variation in the actuarial valuations used in determining
the level of coverage of a plan to account for differences in actuarial estimates.
(4) Plan reference
In this title, any reference to a bronze, silver, gold, or platinum plan shall be treated as a reference to a qualified health plan
providing a bronze, silver, gold, or platinum level of coverage, as the case may be.
(e) Catastrophic plan
(1) In general
A health plan not providing a bronze, silver, gold, or platinum level of coverage shall be treated as meeting the requirements
of subsection (d) with respect to any plan year if--
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(A) the only individuals who are eligible to enroll in the plan are individuals described in paragraph (2); and
(B) the plan provides-(i) except as provided in clause (ii), the essential health benefits determined under subsection (b), except that the plan
provides no benefits for any plan year until the individual has incurred cost-sharing expenses in an amount equal to the
annual limitation in effect under subsection (c)(1) for the plan year (except as provided for in section 2713); and
(ii) coverage for at least three primary care visits.
(2) Individuals eligible for enrollment
An individual is described in this paragraph for any plan year if the individual-(A) has not attained the age of 30 before the beginning of the plan year; or
(B) has a certification in effect for any plan year under this title that the individual is exempt from the requirement under
section 5000A of Title 26 by reason of-(i) section 5000A(e)(1) of such title (relating to individuals without affordable coverage); or
(ii) section 5000A(e)(5) of such title (relating to individuals with hardships).
(3) Restriction to individual market
If a health insurance issuer offers a health plan described in this subsection, the issuer may only offer the plan in the individual
market.
(f) Child-only plans
If a qualified health plan is offered through the Exchange in any level of coverage specified under subsection (d), the issuer
shall also offer that plan through the Exchange in that level as a plan in which the only enrollees are individuals who, as of the
beginning of a plan year, have not attained the age of 21, and such plan shall be treated as a qualified health plan.
(g) Payments to Federally-qualified health centers
If any item or service covered by a qualified health plan is provided by a Federally-qualified health center (as defined in section
1396d(l)(2)(B) of this title) to an enrollee of the plan, the offeror of the plan shall pay to the center for the item or service an
amount that is not less than the amount of payment that would have been paid to the center under section 1396a(bb) of this
title for such item or service.
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CREDIT(S)
(Pub.L. 111-148, Title I, § 1302, Title X, § 10104(b), Mar. 23, 2010, 124 Stat. 163, 896; Pub.L. 113-93, Title II, § 213(a),
Apr. 1, 2014, 128 Stat. 1047.)

Footnotes
1
So in original. Probably should be “paragraph,”.
2
So in original. Probably should be “18031(d)(2)(B)(ii)”.
3
So in original. The word “and” probably should not appear.
42 U.S.C.A. § 18022, 42 USCA § 18022
Current through P.L. 116-140.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 157. Quality Affordable Health Care for All Americans
Subchapter IV. Affordable Coverage Choices for All Americans
Part A. Cost-Sharing Reductions
42 U.S.C.A. § 18071
§ 18071. Reduced cost-sharing for individuals enrolling in qualified health plans
Effective: March 30, 2010
Currentness
(a) In general
In the case of an eligible insured enrolled in a qualified health plan-(1) the Secretary shall notify the issuer of the plan of such eligibility; and
(2) the issuer shall reduce the cost-sharing under the plan at the level and in the manner specified in subsection (c).
(b) Eligible insured
In this section, the term “eligible insured” means an individual-(1) who enrolls in a qualified health plan in the silver level of coverage in the individual market offered through an Exchange;
and
(2) whose household income exceeds 100 percent but does not exceed 400 percent of the poverty line for a family of the
size involved.
In the case of an individual described in section 36B(c)(1)(B) of Title 26, the individual shall be treated as having household
income equal to 100 percent for purposes of applying this section.
(c) Determination of reduction in cost-sharing
(1) Reduction in out-of-pocket limit
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(A) In general
The reduction in cost-sharing under this subsection shall first be achieved by reducing the applicable out-of pocket 1 limit
under section 18022(c)(1) of this title in the case of-(i) an eligible insured whose household income is more than 100 percent but not more than 200 percent of the poverty
line for a family of the size involved, by two-thirds;
(ii) an eligible insured whose household income is more than 200 percent but not more than 300 percent of the poverty
line for a family of the size involved, by one-half; and
(iii) an eligible insured whose household income is more than 300 percent but not more than 400 percent of the poverty
line for a family of the size involved, by one-third.
(B) Coordination with actuarial value limits
(i) In general
The Secretary shall ensure the reduction under this paragraph shall not result in an increase in the plan's share of the
total allowed costs of benefits provided under the plan above-(I) 94 percent in the case of an eligible insured described in paragraph (2)(A);
(II) 87 percent in the case of an eligible insured described in paragraph (2)(B);
(III) 73 percent in the case of an eligible insured whose household income is more than 200 percent but not more
than 250 percent of the poverty line for a family of the size involved; and
(IV) 70 percent in the case of an eligible insured whose household income is more than 250 percent but not more
than 400 percent of the poverty line for a family of the size involved.
(ii) Adjustment
The Secretary shall adjust the out-of pocket limits under paragraph (1) if necessary to ensure that such limits do not
cause the respective actuarial values to exceed the levels specified in clause (i).
(2) Additional reduction for lower income insureds
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The Secretary shall establish procedures under which the issuer of a qualified health plan to which this section applies shall
further reduce cost-sharing under the plan in a manner sufficient to-(A) in the case of an eligible insured whose household income is not less than 100 percent but not more than 150 percent
of the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 94 percent of such costs;
(B) in the case of an eligible insured whose household income is more than 150 percent but not more than 200 percent of
the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 87 percent of such costs; and
(C) in the case of an eligible insured whose household income is more than 200 percent but not more than 250 percent of
the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 73 percent of such costs.
(3) Methods for reducing cost-sharing
(A) In general
An issuer of a qualified health plan making reductions under this subsection shall notify the Secretary of such reductions
and the Secretary shall make periodic and timely payments to the issuer equal to the value of the reductions.
(B) Capitated payments
The Secretary may establish a capitated payment system to carry out the payment of cost-sharing reductions under this
section. Any such system shall take into account the value of the reductions and make appropriate risk adjustments to
such payments.
(4) Additional benefits
If a qualified health plan under section 18022(b)(5) of this title offers benefits in addition to the essential health benefits
required to be provided by the plan, or a State requires a qualified health plan under section 18031(d)(3)(B) of this title to
cover benefits in addition to the essential health benefits required to be provided by the plan, the reductions in cost-sharing
under this section shall not apply to such additional benefits.
(5) Special rule for pediatric dental plans
If an individual enrolls in both a qualified health plan and a plan described in section 18031(d)(2)(B)(ii)(I) 2 of this title for
any plan year, subsection (a) shall not apply to that portion of any reduction in cost-sharing under subsection (c) that (under
regulations prescribed by the Secretary) is properly allocable to pediatric dental benefits which are included in the essential
health benefits required to be provided by a qualified health plan under section 18022(b)(1)(J) of this title.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.040

3

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 44 of 240
§ 18071. Reduced cost-sharing for individuals enrolling in..., 42 USCA § 18071

(d) Special rules for Indians
(1) Indians under 300 percent of poverty
If an individual enrolled in any qualified health plan in the individual market through an Exchange is an Indian (as defined
in section 5304(d) of Title 25) whose household income is not more than 300 percent of the poverty line for a family of the
size involved, then, for purposes of this section-(A) such individual shall be treated as an eligible insured; and
(B) the issuer of the plan shall eliminate any cost-sharing under the plan.
(2) Items or services furnished through Indian health providers
If an Indian (as so defined) enrolled in a qualified health plan is furnished an item or service directly by the Indian
Health Service, an Indian Tribe, Tribal Organization, or Urban Indian Organization or through referral under contract health
services-(A) no cost-sharing under the plan shall be imposed under the plan for such item or service; and
(B) the issuer of the plan shall not reduce the payment to any such entity for such item or service by the amount of any
cost-sharing that would be due from the Indian but for subparagraph (A).
(3) Payment
The Secretary shall pay to the issuer of a qualified health plan the amount necessary to reflect the increase in actuarial value
of the plan required by reason of this subsection.
(e) Rules for individuals not lawfully present
(1) In general
If an individual who is an eligible insured is not lawfully present-(A) no cost-sharing reduction under this section shall apply with respect to the individual; and
(B) for purposes of applying this section, the determination as to what percentage a taxpayer's household income bears to
the poverty level for a family of the size involved shall be made under one of the following methods:
(i) A method under which--
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(I) the taxpayer's family size is determined by not taking such individuals into account, and
(II) the taxpayer's household income is equal to the product of the taxpayer's household income (determined without
regard to this subsection) and a fraction-(aa) the numerator of which is the poverty line for the taxpayer's family size determined after application of
subclause (I), and
(bb) the denominator of which is the poverty line for the taxpayer's family size determined without regard to
subclause (I).
(ii) A comparable method reaching the same result as the method under clause (i).
(2) Lawfully present
For purposes of this section, an individual shall be treated as lawfully present only if the individual is, and is reasonably
expected to be for the entire period of enrollment for which the cost-sharing reduction under this section is being claimed, a
citizen or national of the United States or an alien lawfully present in the United States.
(3) Secretarial authority
The Secretary, in consultation with the Secretary of the Treasury, shall prescribe rules setting forth the methods by which
calculations of family size and household income are made for purposes of this subsection. Such rules shall be designed to
ensure that the least burden is placed on individuals enrolling in qualified health plans through an Exchange and taxpayers
eligible for the credit allowable under this section.
(f) Definitions and special rules
In this section:
(1) In general
Any term used in this section which is also used in section 36B of Title 26 shall have the meaning given such term by such
section.
(2) Limitations on reduction
No cost-sharing reduction shall be allowed under this section with respect to coverage for any month unless the month is a
coverage month with respect to which a credit is allowed to the insured (or an applicable taxpayer on behalf of the insured)
under section 36B of such title.
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(3) Data used for eligibility
Any determination under this section shall be made on the basis of the taxable year for which the advance determination is
made under section 18082 of this title and not the taxable year for which the credit under section 36B of Title 26 is allowed.
CREDIT(S)
(Pub.L. 111-148, Title I, § 1402, Mar. 23, 2010, 124 Stat. 220; Pub.L. 111-152, Title I, § 1001(b), Mar. 30, 2010, 124 Stat.
1031.)

Notes of Decisions (11)

Footnotes
1
So in original. Probably should be "out-of-pocket".
2
So in original. Probably should be "18031(d)(3)(B)(ii)(I)".
42 U.S.C.A. § 18071, 42 USCA § 18071
Current through P.L. 116-140.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 157. Quality Affordable Health Care for All Americans
Subchapter IV. Affordable Coverage Choices for All Americans
Part B. Eligibility Determinations
42 U.S.C.A. § 18082
§ 18082. Advance determination and payment of premium tax credits and cost-sharing reductions
Effective: March 23, 2010
Currentness
(a) In general
The Secretary, in consultation with the Secretary of the Treasury, shall establish a program under which-(1) upon request of an Exchange, advance determinations are made under section 18081 of this title with respect to the income
eligibility of individuals enrolling in a qualified health plan in the individual market through the Exchange for the premium
tax credit allowable under section 36B of Title 26 and the cost-sharing reductions under section 18071 of this title;
(2) the Secretary notifies-(A) the Exchange and the Secretary of the Treasury of the advance determinations; and
(B) the Secretary of the Treasury of the name and employer identification number of each employer with respect to whom
1 or more employee 1 of the employer were determined to be eligible for the premium tax credit under section 36B of Title
26 and the cost-sharing reductions under section 18071 of this title because-(i) the employer did not provide minimum essential coverage; or
(ii) the employer provided such minimum essential coverage but it was determined under section 36B(c)(2)(C) of Title
26 to either be unaffordable to the employee or not provide the required minimum actuarial value; and
(3) the Secretary of the Treasury makes advance payments of such credit or reductions to the issuers of the qualified health
plans in order to reduce the premiums payable by individuals eligible for such credit.
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(b) Advance determinations
(1) In general
The Secretary shall provide under the program established under subsection (a) that advance determination of eligibility with
respect to any individual shall be made-(A) during the annual open enrollment period applicable to the individual (or such other enrollment period as may be
specified by the Secretary); and
(B) on the basis of the individual's household income for the most recent taxable year for which the Secretary, after
consultation with the Secretary of the Treasury, determines information is available.
(2) Changes in circumstances
The Secretary shall provide procedures for making advance determinations on the basis of information other than that
described in paragraph (1)(B) in cases where information included with an application form demonstrates substantial changes
in income, changes in family size or other household circumstances, change in filing status, the filing of an application for
unemployment benefits, or other significant changes affecting eligibility, including-(A) allowing an individual claiming a decrease of 20 percent or more in income, or filing an application for unemployment
benefits, to have eligibility for the credit determined on the basis of household income for a later period or on the basis of
the individual's estimate of such income for the taxable year; and
(B) the determination of household income in cases where the taxpayer was not required to file a return of tax imposed
by this chapter for the second preceding taxable year.
(c) Payment of premium tax credits and cost-sharing reductions
(1) In general
The Secretary shall notify the Secretary of the Treasury and the Exchange through which the individual is enrolling of the
advance determination under section 18081 of this title.
(2) Premium tax credit
(A) In general
The Secretary of the Treasury shall make the advance payment under this section of any premium tax credit allowed under
section 36B of Title 26 to the issuer of a qualified health plan on a monthly basis (or such other periodic basis as the
Secretary may provide).
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(B) Issuer responsibilities
An issuer of a qualified health plan receiving an advance payment with respect to an individual enrolled in the plan shall-(i) reduce the premium charged the insured for any period by the amount of the advance payment for the period;
(ii) notify the Exchange and the Secretary of such reduction;
(iii) include with each billing statement the amount by which the premium for the plan has been reduced by reason of
the advance payment; and
(iv) in the case of any nonpayment of premiums by the insured-(I) notify the Secretary of such nonpayment; and
(II) allow a 3-month grace period for nonpayment of premiums before discontinuing coverage.
(3) Cost-sharing reductions
The Secretary shall also notify the Secretary of the Treasury and the Exchange under paragraph (1) if an advance payment
of the cost-sharing reductions under section 18071 of this title is to be made to the issuer of any qualified health plan with
respect to any individual enrolled in the plan. The Secretary of the Treasury shall make such advance payment at such time
and in such amount as the Secretary specifies in the notice.
(d) No Federal payments for individuals not lawfully present
Nothing in this subtitle or the amendments made by this subtitle allows Federal payments, credits, or cost-sharing reductions
for individuals who are not lawfully present in the United States.
(e) State flexibility
Nothing in this subtitle or the amendments made by this subtitle shall be construed to prohibit a State from making payments
to or on behalf of an individual for coverage under a qualified health plan offered through an Exchange that are in addition to
any credits or cost-sharing reductions allowable to the individual under this subtitle and such amendments.
CREDIT(S)
(Pub.L. 111-148, Title I, § 1412, Mar. 23, 2010, 124 Stat. 231.)
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Notes of Decisions (2)

Footnotes
1
So in original. Probably should be "employees".
42 U.S.C.A. § 18082, 42 USCA § 18082
Current through P.L. 116-140.
End of Document
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Code of Federal Regulations
Title 45. Public Welfare
Subtitle A. Department of Health and Human Services (Refs & Annos)
Subchapter B. Requirements Relating to Health Care Access (Refs & Annos)
Part 156. Health Insurance Issuer Standards Under the Affordable Care Act, Including Standards
Related to Exchanges (Refs & Annos)
Subpart E. Health Insurance Issuer Responsibilities with Respect to Advance Payments of the
Premium Tax Credit and Cost–Sharing Reductions (Refs & Annos)
45 C.F.R. § 156.430
§ 156.430 Payment for cost-sharing reductions.
Effective: January 17, 2017
Currentness
(a) [Reserved by 79 FR 13840]
(b) Advance payments for cost-sharing reductions.
(1) A QHP issuer will receive periodic advance payments based on the advance payment amounts calculated in accordance
with § 155.1030(b)(3) of this subchapter.
(2) HHS may adjust the advance payment amount for a particular QHP during the benefit year if the QHP issuer provides
evidence, certified by a member of the American Academy of Actuaries in accordance with generally accepted actuarial
principles and methodologies, that the advance payments for a particular QHP are likely to be substantially different than
the cost-sharing reduction amounts that the QHP provides that will be reimbursed by HHS.
(c) Submission of actual amounts.
(1) General. For each plan variation that a QHP issuer offers on the Exchange, it must submit to HHS, in the manner and
timeframe established by HHS, for each policy, the total allowed costs for essential health benefits charged for the policy
for the benefit year, broken down by all of the following:
(i) The amount the issuer paid.
(ii) The amount the enrollee(s) paid.
(iii) The amount the enrollee(s) would have paid under the standard plan without cost-sharing reductions.
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(2) Standard methodology. A QHP issuer must calculate the value of the amount the enrollee(s) would have paid under
the standard plan without cost-sharing reductions by applying the actual cost-sharing requirements for the standard plan
to the allowed costs for essential health benefits under the enrollee's policy for the benefit year.
(i) For reconciliation of cost-sharing reduction amounts advanced for the 2014 and 2015 benefit years, an issuer of a QHP
using the standard or simplified methodology may calculate claims amounts attributable to EHB, including cost sharing
amounts attributable to EHB, by reducing total claims amounts by the plan-specific percentage estimate of non-essential
health benefit claims submitted on the Uniform Rate Review Template for the corresponding benefit year, if the following
conditions are met:
(A) The non-essential health benefits percentage estimate is less than 2 percent; and
(B) Out-of-pocket expenses for non–EHB benefits are included in the calculation of amounts subject to a deductible
or annual limitation on cost sharing, but copayments and coinsurance rates on non–EHB benefits are not reduced
under the plan variation.
(ii) [Reserved]
(3) Selection of methodology. For benefit years 2014 through 2016, notwithstanding paragraph (c)(2) of this section, a
QHP issuer may choose to calculate the amounts that would have been paid under the standard plan without cost-sharing
reductions using the simplified methodology described in paragraph (c)(4) of this section.
(i) The QHP issuer must notify HHS prior to the start of each benefit year, in the manner and timeframe established by
HHS, whether or not it selects the simplified methodology for the benefit year.
(ii) If the QHP issuer selects the simplified methodology, it must apply the simplified methodology to all plan variations
it offers on the Exchange for a benefit year.
(iii) The QHP issuer may not select the simplified methodology for a benefit year if the QHP issuer did not select the
simplified methodology for the prior benefit year.
(iv) Notwithstanding paragraphs (c)(3)(ii) and (iii) of this section, if a QHP issuer merges with or acquires another issuer
of a QHP on the Exchange, or acquires a QHP offered on the Exchange from another QHP issuer, and if one, but not all,
of the merging, acquiring, or acquired parties had selected the simplified methodology for the benefit year, then for the
benefit year in which the merger or acquisition took place, the QHP issuer must calculate the amounts that would have
been paid using the methodology (whether the standard methodology described in paragraph (c)(2) of this section or the
simplified methodology described in paragraph (c)(4) of this section) selected with respect to the plan variation prior to the
start of the benefit year (even if the selection was not made by that QHP issuer). For the next benefit year (if such benefit
year is 2015 or 2016), the QHP issuer may select the simplified methodology (subject to paragraph (c)(3)(ii) of this section
but, for that benefit year, not paragraph (c)(3)(iii) of this section) or the standard methodology.
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(4) Simplified methodology. Subject to paragraph (c)(4)(v) of this section, a QHP issuer that selects the simplified
methodology described in this paragraph (c)(4) must calculate the amount that the enrollees would have paid under the
standard plan without cost-sharing reductions for each policy that was assigned to a plan variation for any portion of the
benefit year by applying each set of the standard plan's effective cost-sharing parameters (as calculated under paragraphs
(c)(3)(ii) and (iii) of this section) to the corresponding subgroup of total allowed costs for EHB for the policy (as described
in paragraph (c)(4)(i) of this section).
(i) For plan variation policies with total allowed costs for EHB for the benefit year that are:
(A) Less than or equal to the effective deductible, the amount that the enrollees would have paid under the standard
plan is equal to the total allowed costs for EHB under the policy for the benefit year multiplied by the effective predeductible coinsurance rate.
(B) Greater than the effective deductible but less than the effective claims ceiling, the amount that the enrollees
would have paid under the standard plan is equal to the sum of (x) the average deductible, plus (y) the effective nondeductible cost sharing, plus (z) the difference, if positive, between the total allowed costs under the policy for the
benefit year for EHB that are subject to a deductible and the average deductible, multiplied by the effective postdeductible coinsurance rate.
(C) Greater than or equal to the effective claims ceiling, the amount that the enrollees would have paid under the
standard plan is equal to the annual limitation on cost sharing for the standard plan (as defined at 45 CFR 156.400), or,
at the QHP issuer's election on a policy-by-policy basis, the amount calculated pursuant to the standard methodology
described in paragraph (c)(2) of this section,
(ii) The QHP issuer must calculate one or more sets of effective cost-sharing parameters, as described in paragraph (c)(4)
(iii) of this section, based on policies assigned to the standard plan without cost-sharing reductions for the entire benefit
year and must separately apply each set of effective cost-sharing parameters to the corresponding subgroup of total allowed
costs for EHB for each plan variation policy, as described in paragraph (c)(4)(i) of this section, as follows:
(A) If the standard plan has separate cost-sharing parameters for self-only coverage and other than self-only coverage,
but does not have separate cost-sharing parameters for pharmaceutical and medical services, the QHP issuer must
calculate and apply separate sets of effective cost-sharing parameters based on the costs of enrollees in the standard
plan with self-only coverage, and based on the costs of enrollees in the standard plan with other than self-only
coverage.
(B) If the standard plan has separate cost-sharing parameters for pharmaceutical and medical services, but does not
have separate cost-sharing parameters for self-only coverage and other than self-only coverage, the QHP issuer must
calculate and apply separate sets of effective cost-sharing parameters based on the medical costs of the enrollees in
the standard plan, and based on the pharmaceutical costs of the enrollees in the standard plan.
(C) If the standard plan has separate cost-sharing parameters for self-only coverage and other than self-only coverage,
and also has separate cost-sharing parameters for pharmaceutical and medical services, the QHP issuer must calculate
and apply separate sets of effective cost-sharing parameters based on the medical costs of enrollees in the standard plan
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with self-only coverage, based on the pharmaceutical costs of enrollees in the standard plan with self-only coverage,
based on the medical costs of enrollees in the standard plan with other than self-only coverage, and based on the
pharmaceutical costs of enrollees in the standard plan with other than self-only coverage.
(iii) The effective cost-sharing parameters for the standard plan without cost-sharing reductions must be calculated based
on policies assigned to the standard plan for the entire benefit year for each of the required subgroups under paragraph
(c)(4)(ii) of this section as follows:
(A) If the standard plan has only one deductible (for the applicable subgroup), the average deductible of the standard
plan is that deductible amount. If the standard plan has more than one deductible (for the applicable subgroup), the
average deductible is the weighted average of the deductibles, weighted by allowed costs for EHB under the standard
plan for the benefit year that are subject to each separate deductible. Services that are not subject to any deductible
(including services subject to copayments or coinsurance but not any deductible) are not to be incorporated into the
calculation of the average deductible.
(B) The effective non-deductible cost sharing for the applicable subgroup is the average portion of total allowed costs
for EHB that are not subject to any deductible for the standard plan for the benefit year incurred for standard plan
enrollees and payable by the enrollees as cost sharing. The effective non-deductible cost sharing must be calculated
based only on standard plan policies with total allowed costs for EHB for the benefit year that are above the effective
deductible but for which associated cost sharing for EHB is less than the annual limitation on cost sharing.
(C) The effective deductible for the applicable subgroup is equal to the sum of the average deductible and the average
total allowed costs for EHB that are not subject to any deductible for the standard plan for the benefit year. The average
total allowed costs for EHB that are not subject to any deductible for the standard plan for the benefit year must be
calculated based only on standard plan policies with total allowed costs for EHB for the benefit year that are above the
average deductible but for which associated cost sharing for EHB is less than the annual limitation on cost sharing.
(D) The effective pre-deductible coinsurance rate for the applicable subgroup is the proportion of the total allowed
costs for EHB under the standard plan for the benefit year incurred for standard plan enrollees and payable as cost
sharing. The effective pre-deductible coinsurance rate must be calculated based only on standard plan policies with
total allowed costs for EHB for the benefit year that are less than or equal to the effective deductible.
(E) The effective post-deductible coinsurance rate for the applicable subgroup is the quotient of (x) the portion of
average allowed costs for EHB subject to a deductible incurred for enrollees for the benefit year, and payable by the
enrollees as cost sharing other than through a deductible, over the difference of (y) the average allowed costs for EHB
subject to a deductible incurred for enrollees for the benefit year, and (z) the average deductible. The effective postdeductible coinsurance rate must be calculated based only on standard plan policies with total allowed costs for EHB
for the benefit year that are above the effective deductible but for which associated cost sharing for EHB is less than
the annual limitation on cost sharing.
(F) The effective claims ceiling for the applicable subgroup is calculated as the effective deductible plus the quotient
of (x) the difference between the annual limitation on cost sharing and the sum of the average deductible and the
effective non-deductible cost sharing, divided by (y) the effective post-deductible coinsurance rate.
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(iv) If a QHP issuer uses the simplified methodology described in this paragraph (c)(4), and the QHP issuer's standard plan
does not meet any of the criteria in paragraphs (c)(4)(v)(A) through (D) of this section, the QHP issuer must also submit
to HHS, in the manner and timeframe established by HHS, the following information for each standard plan offered by
the QHP issuer in the individual market through the Exchange for each of the required subgroups described in paragraph
(c)(4)(ii) of this section:
(A) The average deductible for each applicable subgroup;
(B) The effective deductible for each applicable subgroup;
(C) The effective non-deductible cost sharing amount for each applicable subgroup;
(D) The effective pre-deductible coinsurance rate for each applicable subgroup;
(E) The effective post-deductible coinsurance rate for each applicable subgroup;
(F) The effective claims ceiling for each applicable subgroup; and
(G) A memorandum developed by a member of the American Academy of Actuaries in accordance with generally
accepted actuarial principles and methodologies that describes how the QHP issuer calculated the effective costsharing parameters for each applicable subgroup for the standard plan.
(v) Notwithstanding paragraphs (c)(4)(i) through (iii) of this section, if a QHP issuer's standard plan meets the criteria in any
of the following subparagraphs, and the QHP issuer has selected the simplified methodology described in this paragraph
(c)(4), then the QHP issuer must calculate the amount that the enrollees in the plan variation would have paid under the
standard plan without cost-sharing reductions as the lesser of the annual limitation on cost sharing for the standard plan or
the amount equal to the product of, (x) one minus the standard plan's actuarial value, as calculated under 45 CFR 156.135,
and (y) the total allowed costs for EHB for the benefit year under each policy that was assigned to a plan variation for
any portion of the benefit year.
(A) The standard plan has separate cost-sharing parameters for self-only coverage and other than self-only coverage,
does not have separate cost-sharing parameters for pharmaceutical and medical services, and has an enrollment during
the benefit year of fewer than 12,000 member months for coverage with total allowed costs for EHB for the benefit
year that are greater than the effective deductible, but for which associated cost sharing for EHB is less than the annual
limitation on cost sharing, in either of the following categories —
(1) Self-only coverage; or
(2) Other than self-only coverage.
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(B) The standard plan has separate cost-sharing parameters for pharmaceutical and medical services, does not have
separate cost-sharing parameters for self-only coverage and other than self-only coverage, and has an enrollment
during the benefit year of fewer than 12,000 member months for coverage with total allowed costs for EHB for the
benefit year that are greater than the effective deductible, but for which associated cost sharing for EHB is less than
the annual limitation on cost sharing, in either of the following categories:
(1) Coverage of medical services; or
(2) Coverage of pharmaceutical services.
(C) The standard plan has separate cost-sharing parameters for self-only coverage and other than self-only coverage
and for pharmaceutical and medical services, and has an enrollment during the benefit year of fewer than 12,000
member months for coverage with total allowed costs for EHB for the benefit year that are greater than the effective
deductible, but for which associated cost sharing for EHB is less than the annual limitation on cost sharing, in any
of the following categories:
(1) Self-only coverage of medical services;
(2) Self-only coverage of pharmaceutical services;
(3) Other than self-only coverage of medical services; or
(4) Other than self-only coverage of pharmaceutical services.
(D) The standard plan does not have separate cost-sharing parameters for pharmaceutical and medical services, or
for self-only coverage and other than self-only coverage, and has an enrollment during the benefit year of fewer
than 12,000 member months with total allowed costs for EHB for the benefit year that are greater than the effective
deductible, but for which associated cost sharing for EHB is less than the annual limitation on cost sharing.
(vi) Notwithstanding paragraphs (c)(4)(i)(A) and (B) of this section, and paragraphs (c)(4)(iii)(A) through (E) of this
section, if more than eighty percent of the total allowed costs for EHB for the benefit year under a standard plan for a
subgroup that requires a separate set of effective cost-sharing parameters pursuant to paragraph (c)(4)(ii) are not subject
to a deductible, then:
(A) The average deductible, the effective non-deductible cost sharing, and the effective deductible for the subgroup
equal zero;
(B) The effective pre-deductible coinsurance rate for the subgroup is equal to the effective post-deductible coinsurance
rate for the subgroup, which is determined based on all standard plan policies for the applicable subgroup for which
associated cost sharing for EHB is less than the annual limitation on cost sharing, and calculated for the applicable
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subgroup as the proportion of the total allowed costs for EHB under the standard plan for the benefit year incurred
for standard plan enrollees and payable as cost sharing (including cost sharing payable through a deductible); and
(C) The amount that enrollees in the applicable subgroup in plan variation policies with total allowed costs for EHB
for the benefit year that are less than the effective claims ceiling would have paid under the standard plan must be
calculated using the formula in paragraph (c)(4)(i)(A).
(5) Reimbursement of providers. In the case of a benefit for which the QHP issuer compensates an applicable provider in
whole or in part on a fee-for-service basis, allowed costs associated with the benefit may be included in the calculation
of the amount that an enrollee(s) would have paid under the standard plan without cost-sharing reductions only to the
extent the amount was either payable by the enrollee(s) as cost sharing under the plan variation or was reimbursed to the
provider by the QHP issuer.
(d) Reconciliation of amounts. HHS will perform periodic reconciliations of any advance payments of cost-sharing reductions
provided to a QHP issuer under paragraph (b) of this section against—
(1) The actual amount of cost-sharing reductions provided to enrollees and reimbursed to providers by the QHP issuer for
benefits for which the QHP issuer compensates the applicable providers in whole or in part on a fee-for-service basis; and
(2) The actual amount of cost-sharing reductions provided to enrollees for benefits for which the QHP issuer compensates
the applicable providers in any other manner.
(e) Payment of discrepancies. If the actual amounts of cost-sharing reductions described in paragraphs (d)(1) and (2) of this
section are—
(1) More than the amount of advance payments provided and the QHP issuer has timely provided the actual amounts
of cost-sharing reductions as required under paragraph (c) of this section, HHS will reimburse the QHP issuer for the
difference; and
(2) Less than the amount of advance payments provided, the QHP issuer must repay the difference to HHS in the manner
and timeframe specified by HHS.
(f) Cost-sharing reductions during special periods.
(1) Notwithstanding the cost-sharing reduction reconciliation process described in paragraphs (c) through (e) of this section,
a QHP issuer will not be eligible for reimbursement of any cost-sharing reductions provided following a termination of
coverage effective date with respect to a grace period as described in § 155.430(b)(2)(ii)(A) or (B) of this subchapter.
However, the QHP issuer will be eligible for reimbursement of cost-sharing reductions provided prior to the termination of
coverage effective date. Advance payments of cost-sharing reductions will be paid to a QHP issuer prior to a determination
of termination (including during any grace period, but the QHP issuer will be required to repay any advance payments
made with respect to any month after any termination of coverage effective date during a grace period).
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(2) Notwithstanding the cost-sharing reduction reconciliation process described in paragraphs (c) through (e) of this section,
if the termination of coverage effective date is prior to the determination of termination other than in the circumstances
described in paragraph (f)(1) of this section, and if the termination (or the late determination thereof) is the fault of the
QHP issuer, as reasonably determined by the Exchange, the QHP issuer will not be eligible for advance payments and
reimbursement for cost-sharing reductions provided during the period following the termination of coverage effective date
and prior to the determination of the termination.
(3) Subject to the requirements of the cost-sharing reduction reconciliation process described in paragraphs (c) through
(e) of this section, if the termination of coverage effective date is prior to the determination of termination other than in
the circumstances described in paragraph (f)(1) of this section, and if the reason for the termination (or late determination
thereof) is not the fault of the QHP issuer, as reasonably determined by the Exchange, the QHP issuer will be eligible for
advance payments and reimbursement for cost-sharing reductions provided during such period.
(4) Subject to the requirements of the cost-sharing reduction reconciliation process described in paragraphs (c) through (e)
of this section, a QHP issuer will be eligible for advance payments and reimbursement for cost-sharing reductions provided
during any period of coverage pending resolution of inconsistencies in information required to determine eligibility for
enrollment under § 155.315(f) of this subchapter.
(g) Prohibition on reduction in payments to Indian health providers. If an Indian is enrolled in a QHP in the individual
market through an Exchange and is furnished an item or service directly by the Indian Health Service, an Indian Tribe, Tribal
Organization, or Urban Indian Organization, or through referral under contract health services, the QHP issuer may not reduce
the payment to any such entity for such item or service by the amount of any cost sharing that would be due from the Indian
but for the prohibitions on cost sharing set forth in § 156.410(b)(2) and (3).
(h) Reconciliation of the cost-sharing reduction portion of advance payments discrepancies and appeals.
(1) If an issuer reports a discrepancy and seeks to dispute the notification of the amount of reconciliation of the cost-sharing
reduction portion of advance payments, it must report the discrepancy to HHS within 30 calendar days of notification of
the amount of reconciliation of the cost-sharing reduction portion of advance payments as described in paragraph (e) of
this section, in the manner set forth by HHS.
(2) An issuer may appeal the amount of reconciliation of the cost-sharing reduction portion of advance payments, under
the process set forth in § 156.1220.
Credits
[78 FR 15551, March 11, 2013; 78 FR 65097, Oct. 30, 2013; 79 FR 13840, March 11, 2014; 80 FR 10875, Feb. 27, 2015; 81
FR 94181, Dec. 22, 2016]
AUTHORITY: 42 U.S.C. 18021–18024, 18031–18032, 18041–18042, 18044, 18054, 18061, 18063, 18071, 18082, 26 U.S.C.
36B, and 31 U.S.C. 9701.
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Notes of Decisions (4)
Current through May 1, 2020, 85 FR 26309.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
Title IV. Parties
Federal Rules of Civil Procedure Rule 23
Rule 23. Class Actions
Currentness
<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 23 are displayed in multiple documents. >
(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied and if:
(1) prosecuting separate actions by or against individual class members would create a risk of:
(A) inconsistent or varying adjudications with respect to individual class members that would establish incompatible
standards of conduct for the party opposing the class; or
(B) adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests
of the other members not parties to the individual adjudications or would substantially impair or impede their ability to
protect their interests;
(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting the class as a whole; or
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(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these findings include:
(A) the class members' interests in individually controlling the prosecution or defense of separate actions;
(B) the extent and nature of any litigation concerning the controversy already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.
(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.
(1) Certification Order.
(A) Time to Issue. At an early practicable time after a person sues or is sued as a class representative, the court must
determine by order whether to certify the action as a class action.
(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the class and the class
claims, issues, or defenses, and must appoint class counsel under Rule 23(g).
(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or amended before
final judgment.
(2) Notice.
(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2), the court may direct appropriate
notice to the class.
(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3)--or upon ordering notice under Rule 23(e)(1) to a
class proposed to be certified for purposes of settlement under Rule 23(b)(3)--the court must direct to class members the
best notice that is practicable under the circumstances, including individual notice to all members who can be identified
through reasonable effort. The notice may be by one or more of the following: United States mail, electronic means, or
other appropriate means. The notice must clearly and concisely state in plain, easily understood language:
(i) the nature of the action;
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(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:
(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the court finds to be class
members; and
(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the Rule 23(c)(2) notice was
directed, who have not requested exclusion, and whom the court finds to be class members.
(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with respect to particular
issues.
(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.
(d) Conducting the Action.
(1) In General. In conducting an action under this rule, the court may issue orders that:
(A) determine the course of proceedings or prescribe measures to prevent undue repetition or complication in presenting
evidence or argument;
(B) require--to protect class members and fairly conduct the action--giving appropriate notice to some or all class members
of:
(i) any step in the action;
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(ii) the proposed extent of the judgment; or
(iii) the members' opportunity to signify whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or to otherwise come into the action;
(C) impose conditions on the representative parties or on intervenors;
(D) require that the pleadings be amended to eliminate allegations about representation of absent persons and that the
action proceed accordingly; or
(E) deal with similar procedural matters.
(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended from time to time and may
be combined with an order under Rule 16.
(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses of a certified class--or a class proposed
to be certified for purposes of settlement--may be settled, voluntarily dismissed, or compromised only with the court's approval.
The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:
(1) Notice to the Class.
(A) Information That Parties Must Provide to the Court. The parties must provide the court with information sufficient to
enable it to determine whether to give notice of the proposal to the class.
(B) Grounds for a Decision to Give Notice. The court must direct notice in a reasonable manner to all class members who
would be bound by the proposal if giving notice is justified by the parties' showing that the court will likely be able to:
(i) approve the proposal under Rule 23(e)(2); and
(ii) certify the class for purposes of judgment on the proposal.
(2) Approval of the Proposal. If the proposal would bind class members, the court may approve it only after a hearing and
only on finding that it is fair, reasonable, and adequate after considering whether:
(A) the class representatives and class counsel have adequately represented the class;
(B) the proposal was negotiated at arm's length;
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(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the class, including the method of processing classmember claims;
(iii) the terms of any proposed award of attorney's fees, including timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
(3) Identifying Agreements. The parties seeking approval must file a statement identifying any agreement made in connection
with the proposal.
(4) New Opportunity to be Excluded. If the class action was previously certified under Rule 23(b)(3), the court may refuse to
approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier
opportunity to request exclusion but did not do so.
(5) Class-Member Objections.
(A) In General. Any class member may object to the proposal if it requires court approval under this subdivision (e). The
objection must state whether it applies only to the objector, to a specific subset of the class, or to the entire class, and also
state with specificity the grounds for the objection.
(B) Court Approval Required for Payment in Connection with an Objection. Unless approved by the court after a hearing,
no payment or other consideration may be provided in connection with:
(i) forgoing or withdrawing an objection, or
(ii) forgoing, dismissing, or abandoning an appeal from a judgment approving the proposal.
(C) Procedure for Approval After an Appeal. If approval under Rule 23(e)(5)(B) has not been obtained before an appeal
is docketed in the court of appeals, the procedure of Rule 62.1 applies while the appeal remains pending.
(f) Appeals. A court of appeals may permit an appeal from an order granting or denying class-action certification under this rule,
but not from an order under Rule 23(e)(1). A party must file a petition for permission to appeal with the circuit clerk within 14
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days after the order is entered, or within 45 days after the order is entered if any party is the United States, a United States agency,
or a United States officer or employee sued for an act or omission occurring in connection with duties performed on the United
States' behalf. An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so orders.
(g) Class Counsel.
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint class counsel.
In appointing class counsel, the court:
(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims in the action;
(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in the action;
(iii) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;
(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;
(C) may order potential class counsel to provide information on any subject pertinent to the appointment and to propose
terms for attorney's fees and nontaxable costs;
(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under Rule
23(h); and
(E) may make further orders in connection with the appointment.
(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant best able to represent the interests of the class.
(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before determining whether
to certify the action as a class action.
(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.
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(h) Attorney's Fees and Nontaxable Costs. In a certified class action, the court may award reasonable attorney's fees and
nontaxable costs that are authorized by law or by the parties' agreement. The following procedures apply:
(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the provisions of this subdivision (h), at
a time the court sets. Notice of the motion must be served on all parties and, for motions by class counsel, directed to class
members in a reasonable manner.
(2) A class member, or a party from whom payment is sought, may object to the motion.
(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule 52(a).
(4) The court may refer issues related to the amount of the award to a special master or a magistrate judge, as provided in
Rule 54(d)(2)(D).
CREDIT(S)
(Amended February 28, 1966, effective July 1, 1966; March 2, 1987, effective August 1, 1987; April 24, 1998, effective
December 1, 1998; March 27, 2003, effective December 1, 2003; April 30, 2007, effective December 1, 2007; March 26, 2009,
effective December 1, 2009; April 26, 2018, effective December 1, 2018.)
ADVISORY COMMITTEE NOTES
1937 Adoption
Note to Subdivision (a). This is a substantial restatement of [former] Equity Rule 38 (Representatives of Class) as that rule
has been construed. It applies to all actions, whether formerly denominated legal or equitable. For a general analysis of class
actions, effect of judgment, and requisites of jurisdiction see Moore, Federal Rules of Civil Procedure: Some Problems Raised
by the Preliminary Draft, 25 Georgetown L.J. 551, 570 et seq. (1937); Moore and Cohn, Federal Class Actions, 32 Ill.L.Rev.
307 (1937); Moore and Cohn, Federal Class Actions--Jurisdiction and Effect of Judgment, 32 Ill.L.Rev. 555-567 (1938); Lesar,
Class Suits and the Federal Rules, 22 Minn.L.Rev. 34 (1937); cf. Arnold and James, Cases on Trials, Judgments and Appeals
(1936) 175; and see Blume, Jurisdictional Amount in Representative Suits, 15 Minn.L.Rev. 501 (1931).
The general test of [former] Equity Rule 38 (Representatives of Class) that the question should be “one of common or general
interest to many persons constituting a class so numerous as to make it impracticable to bring them all before the court,” is a
common test. For states which require the two elements of a common or general interest and numerous persons, as provided for
in [former] Equity Rule 38, see Del.Ch. Rule 113; Fla.Comp.Gen.Laws Ann. (Supp., 1936) § 4918(7); Georgia Code (1933)
§ 37-1002, and see English Rules Under the Judicature Act (The Annual Practice, 1937) O. 16, r. 9. For statutory provisions
providing for class actions when the question is one of common or general interest or when the parties are numerous, see
Ala.Code Ann. (Michie, 1928) § 5701; 2 Ind.Stat.Ann. (Burns, 1933) § 2-220; N.Y.C.P.A. (1937) 195; Wis.Stat. (1935) § 260.12.
These statutes have, however, been uniformly construed as though phrased in the conjunctive. See Garfein v. Stiglitz, 260 Ky.
430, 86 S.W.2d 155 (1935). The rule adopts the test of [former] Equity Rule 38, but defines what constitutes a “common or
general interest”. Compare with code provisions which make the action dependent upon the propriety of joinder of the parties.
See Blume, The “Common Questions” Principle in the Code Provision for Representative Suits, 30 Mich.L.Rev. 878 (1932).
For discussion of what constitutes “numerous persons” see Wheaton, Representative Suits Involving Numerous Litigants, 19
Corn.L.Q. 399 (1934); Note, 36 Harv.L.Rev. 89 (1922).
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Clause (1), Joint, Common, or Secondary Right. This clause is illustrated in actions brought by or against representatives
of an unincorporated association. See Oster v. Brotherhood of Locomotive Firemen and Enginemen, 271 Pa. 419, 114 Atl. 377
(1921); Pickett v. Walsh, 192 Mass. 572, 78 N.E. 753, 6 L.R.A., N.S., 1067 (1906); Colt v. Hicks, 97 Ind.App. 177, 179 N.E.
335 (1932). Compare Rule 17(b) as to when an unincorporated association has capacity to sue or be sued in its common name;
United Mine Workers of America v. Coronado Coal Co., 42 S.Ct. 570, 259 U.S. 344, 66 L.Ed. 975, 27 A.L.R. 762 (1922) (an
unincorporated association was sued as an entity for the purpose of enforcing against it a federal substantive right); Moore,
Federal Rules of Civil Procedure: Some Problems Raised by the Preliminary Draft, 25 Georgetown L.J. 551, 566 (for discussion
of jurisdictional requisites when an unincorporated association sues or is sued in its common name and jurisdiction is founded
upon diversity of citizenship). For an action brought by representatives of one group against representatives of another group
for distribution of a fund held by an unincorporated association, see Smith v. Swormstedt, 16 How. 288, 14 L.Ed. 942 (U.S.
1853). Compare Christopher, et al. v. Brusselback, 1938, 58 S.Ct. 350, 302 U.S. 500, 82 L.Ed. 388.
For an action to enforce rights held in common by policyholders against the corporate issuer of the policies, see Supreme Tribe
of Ben Hur v. Cauble, 255 U.S. 356, 41 S.Ct. 338, 65 L.Ed. 673 (1921). See also Terry v. Little, 101 U.S. 216, 25 L.Ed. 864
(1880); John A. Roebling's Sons Co. v. Kinnicutt, 248 Fed. 596 (D.C.N.Y., 1917) dealing with the right held in common by
creditors to enforce the statutory liability of stockholders.
Typical of a secondary action is a suit by stockholders to enforce a corporate right. For discussion of the general nature
of these actions see Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 56 S.Ct. 466, 80 L.Ed. 688 (1936); Glenn,
The Stockholder's Suit--Corporate and Individual Grievances, 33 Yale L.J. 580 (1924); McLaughlin, Capacity of PlaintiffStockholder to Terminate a Stockholder's Suit, 46 Yale L.J. 421 (1937). See also Subdivision (b) of this rule which deals with
Shareholder's Action; Note, 15 Minn.L.Rev. 453 (1931).
Clause (2). A creditor's action for liquidation or reorganization of a corporation is illustrative of this clause. An action by a
stockholder against certain named defendants as representatives of numerous claimants presents a situation converse to the
creditor's action.
Clause (3). See Everglades Drainage League v. Napoleon Broward Drainage Dist., 253 Fed. 246 (D.C.Fla., 1918); Gramling
v. Maxwell, 52 F.2d 256 (D.C.N.C., 1931), approved in 30 Mich.L.Rev. 624 (1932); Skinner v. Mitchell, 108 Kan. 861, 197
Pac. 569 (1921); Duke of Bedford v. Ellis (1901) A.C. 1, for class actions when there were numerous persons and there was
only a question of law or fact common to them; and see Blume, The “Common Questions” Principle in the Code Provision
for Representative Suits, 30 Mich.L.Rev. 878 (1932).
Note to Subdivision (b). This is [former] Equity Rule 27 (Stockholder's Bill) with verbal changes. See also Hawes v. Oakland,
104 U.S. 450, 26 L.Ed. 827 (1882) and former Equity Rule 94, promulgated January 23, 1882, 104 U.S. IX.
Note to Subdivision (c). See McLaughlin, Capacity of Plaintiff-Stockholder to Terminate a Stockholder's Suit, 46 Yale L.J.
421 (1937).
Supplementary Note
Note. Subdivision (b), relating to secondary actions by shareholders, provides among other things, that in such an action the
complainant “shall aver (1) that the plaintiff was a shareholder at the time of the transaction of which he complains or that his
share thereafter devolved on him by operation of law * * *.”
As a result of the decision in Erie R. Co. v. Tompkins, 1938, 304 U.S. 64, 58 S.Ct. 817 (decided April 25, 1938, after this rule
was promulgated by the Supreme Court, though before it took effect) a question has arisen as to whether the provision above
quoted deals with a matter of substantive right or is a matter of procedure. If it is a matter of substantive law or right, then under
Erie R. Co. v. Tompkins clause (1) may not be validly applied in cases pending in states whose local law permits a shareholder

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.064

8

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 68 of 240
Rule 23. Class Actions, FRCP Rule 23

to maintain such actions, although not a shareholder at the time of the transactions complained of. The Advisory Committee,
believing the question should be settled in the courts, proposes no change in Rule 23 but thinks rather that the situation should
be explained in an appropriate note.
The rule has a long history. In Hawes v. Oakland, 1882, 104 U.S. 450, the Court held that a shareholder could not maintain such
an action unless he owned shares at the time of the transactions complained of, or unless they devolved on him by operation
of law. At that time the decision in Swift v. Tyson, 1842, 16 Peters 1, was the law, and the federal courts considered themselves
free to establish their own principles of equity jurisprudence, so the Court was not in 1882 and has not been, until Erie R. Co.
v. Tompkins in 1938, concerned with the question whether Hawes v. Oakland dealt with substantive right or procedure.
Following the decision in Hawes v. Oakland, and at the same term, the Court, to implement its decision, adopted [former] Equity
Rule 94, which contained the same provision above quoted from Rule 23 F.R.C.P. The provision in [former] Equity Rule 94
was later embodied in [former] Equity Rule 27, of which the present Rule 23 is substantially a copy.
In City of Quincy v. Steel, 1887, 120 U.S. 241, 245, 7 S.Ct. 520, the Court referring to Hawes v. Oakland said: “In order to
give effect to the principles there laid down, this Court at that term adopted Rule 94 of the rules of practice for courts of equity
of the United States.”
Some other cases dealing with [former] Equity Rules 94 or 27 prior to the decision in Erie R. Co. v. Tompkins are Dimpfel v.
Ohio & Miss. R.R., 1884, 3 S.Ct. 573, 110 U.S. 209, 28 L.Ed. 121; Illinois Central R. Co. v. Adams, 1901, 21 S.Ct. 251, 180
U.S. 28, 34, 45 L.Ed. 410; Venner v. Great Northern Ry., 1908, 28 S.Ct. 328, 209 U.S. 24, 30, 52 L.Ed. 666; Jacobson v. General
Motors Corp., S.D.N.Y.1938, 22 F.Supp. 255, 257. These cases generally treat Hawes v. Oakland as establishing a “principle”
of equity, or as dealing not with jurisdiction but with the “right” to maintain an action, or have said that the defense under the
equity rule is analogous to the defense that the plaintiff has no “title” and results in a dismissal “for want of equity.”
Those state decisions which held that a shareholder acquiring stock after the event may maintain a derivative action are founded
on the view that it is a right belonging to the shareholder at the time of the transaction and which passes as a right to the
subsequent purchaser. See Pollitz v. Gould, 1911, 202 N.Y. 11, 94 N.E. 1088.
The first case arising after the decision in Erie R. Co. v. Tompkins, in which this problem was involved, was Summers v. Hearst,
S.D.N.Y.1938, 23 F.Supp. 986. It concerned [former] Equity Rule 27, as Federal Rule 23 was not then in effect. In a well
considered opinion Judge Leibell reviewed the decisions and said: “The federal cases that discuss this section of [former] Rule
27 support the view that it states a principle of substantive law.” He quoted Pollitz v. Gould, 1911, 202 N.Y. 11, 94 N.E. 1088, as
saying that the United States Supreme Court “seems to have been more concerned with establishing this rule as one of practice
than of substantive law” but that “whether it be regarded as establishing a principle of law or a rule of practice, this authority
has been subsequently followed in the United States courts.”
He then concluded that, although the federal decisions treat the equity rule as “stating a principle of substantive law”, if “[former]
Equity Rule 27 is to be modified or revoked in view of Erie R. Co. v. Tompkins, it is not the province of this Court to suggest
it, much less impliedly to follow that course by disregarding the mandatory provisions of the Rule.”
In Piccard v. Sperry Corporation, S.D.N.Y.1941, 36 F.Supp. 1006, 1009-10, affirmed without opinion, C.C.A.2d 1941, 120
F.2d 328, a shareholder, not such at the time of the transactions complained of, sought to intervene. The court held an intervenor
was as much subject to Rule 23 as an original plaintiff; and that the requirement of Rule 23(b) was “a matter of practice,” not
substance, and applied in New York where the state law was otherwise, despite Erie R. Co. v. Tompkins. In New York v. Guaranty
Trust Co. of New York, C.C.A.2, 1944, 143 F.2d 503, rev'd on other grounds, 1945, 65 S.Ct. 1464, the court said: “Restrictions
on the bringing of stockholders' actions, such as those imposed by F.R.C.P. 23(b) or other state statutes are procedural,” citing
the Piccard and other cases.
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Some other federal decisions since 1938 touch the question.
In Gallup v. Caldwell, C.C.A.3, 1941, 120 F.2d 90, 95 arising in New Jersey, the point was raised but not decided, the court
saying that it was not satisfied that the then New Jersey rule differed from Rule 23(b), and that “under the circumstances the
proper course was to follow Rule 23(b).”
In Mullins v. DeSoto Securities Co., W.D.La.1942, 45 F.Supp. 871, 878, the point was not decided, because the court found the
Louisiana rule to be the same as that stated in Rule 23(b).
In Toebelman v. Missouri-Kansas Pipe Line Co., D.Del.1941, 41 F.Supp. 334, 340, the court dealt only with another part of
Rule 23(b), relating to prior demands on the stockholders and did not discuss Erie R. Co. v. Tompkins, or its effect on the rule.
In Perrott v. United States Banking Corp., D.Del.1944, 53 F.Supp. 953, it appeared that the Delaware law does not require the
plaintiff to have owned shares at the time of the transaction complained of. The court sustained Rule 23(b), after discussion
of the authorities, saying:
“It seems to me the rule does not go beyond procedure. * * * Simply because a particular plaintiff cannot qualify as a proper
party to maintain such an action does not destroy or even whittle at the cause of action. The cause of action exists until a qualified
plaintiff can get it started in a federal court.”
In Bankers Nat. Corp. v. Barr, S.D.N.Y.1945, 9 Fed.Rules Serv. 23b.11, Case 1, the court held Rule 23(b) to be one of procedure,
but that whether the plaintiff was a stockholder was a substantive question to be settled by state law.
The New York rule, as stated in Pollitz v. Gould, supra, has been altered by an act of the New York Legislature, Chapter 667, Laws
of 1944, effective April 9, 1944, General Corporation Law, § 61, which provides that “in any action brought by a shareholder
in the right of a * * * corporation, it must appear that the plaintiff was a stockholder at the time of the transaction of which he
complains, or that his stock thereafter devolved upon him by operation of law.” At the same time a further and separate provision
was enacted, requiring under certain circumstances the giving of security for reasonable expenses and attorney's fees, to which
security the corporation in whose right the action is brought and the defendants therein may have recourse. (Chapter 668, Laws of
1944, effective April 9, 1944, General Corporation Law, § 61-b.) These provisions are aimed at so-called “strike” stockholders'
suits and their attendant abuses. Shielcrawt v. Moffett, Ct.App.1945, 294 N.Y. 180, 61 N.E.2d 435, rev'g 51 N.Y.S.2d 188, aff'g
49 N.Y.S.2d 64; Noel Associates, Inc. v. Merrill, Sup.Ct.1944, 184 Misc. 646, 63 N.Y.S.2d 143.
Insofar as § 61 is concerned, it has been held that the section is procedural in nature. Klum v. Clinton Trust Co., Sup.Ct.1944,
183 Misc. 340, 48 N.Y.S.2d 267; Noel Associates, Inc. v. Merrill, supra. In the latter case the court pointed out that “The 1944
amendment to Section 61 rejected the rule laid down in the Pollitz case and substituted, in place thereof, in its precise language,
the rule which has long prevailed in the Federal Courts and which is now Rule 23(b) * * *.” There is, nevertheless, a difference
of opinion regarding the application of the statute to pending actions. See Klum v. Clinton Trust Co., supra (applicable); Noel
Associates, Inc. v. Merrill, supra (inapplicable).
With respect to § 61-b, which may be regarded as a separate problem, Noel Associates, Inc. v. Merrill, supra, it has been held
that even though the statute is procedural in nature--a matter not definitely decided--the Legislature evinced no intent that the
provisions should apply to actions pending when it became effective. Shielcrawt v. Moffett, supra. As to actions instituted after
the effective date of the legislation, the constitutionality of § 61-b is in dispute. See Wolf v. Atkinson, Sup.Ct.1944, 182 Misc. 675,
49 N.Y.S.2d 703 (constitutional); Citron v. Mangel Stores Corp., Sup.Ct.1944, 50 N.Y.S.2d 416 (unconstitutional); Zlinkoff,
The American Investor and the Constitutionality of § 61-b of the New York General Corporation Law, 1945, 54 Yale L.J. 352.
New Jersey also enacted a statute, similar to Chapters 667 and 668 of the New York law. See P.L.1945, Ch. 131, R.S.Cum.Supp.
14:3-15. The New Jersey provision similar to Chapter 668, § 61-b, differs, however, in that it specifically applies retroactively.
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It has been held that this provision is procedural and hence will not govern a pending action brought against a New Jersey
corporation in the New York courts. Shielcrawt v. Moffett, Sup.Ct.N.Y.1945, 184 Misc. 1074, 56 N.Y.S.2d 134.
See, also generally, 2 Moore's Federal Practice, 1938, 2250-2253, and Cum.Supplement § 23.05.
The decisions here discussed show that the question is a debatable one, and that there is respectable authority for either view,
with a recent trend towards the view that Rule 23(b)(1) is procedural. There is reason to say that the question is one which
should not be decided by the Supreme Court ex parte, but left to await a judicial decision in a litigated case, and that in the
light of the material in this note, the only inference to be drawn from a failure to amend Rule 23(b) would be that the question
is postponed to await a litigated case.
The Advisory Committee is unanimously of the opinion that this course should be followed.
If, however, the final conclusion is that the rule deals with a matter of substantive right, then the rule should be amended
by adding a provision that Rule 23(b)(1) does not apply in jurisdictions where state law permits a shareholder to maintain a
secondary action, although he was not a shareholder at the time of the transactions of which he complains.
1966 Amendment
Difficulties with the original rule. The categories of class actions in the original rule were defined in terms of the abstract
nature of the rights involved: the so-called “true” category was defined as involving “joint, common, or secondary rights”; the
“hybrid” category, as involving “several” rights related to “specific property”; the “spurious” category, as involving “several”
rights affected by a common question and related to common relief. It was thought that the definitions accurately described the
situations amenable to the class-suit device, and also would indicate the proper extent of the judgment in each category, which
would in turn help to determine the res judicata effect of the judgment if questioned in a later action. Thus the judgments in “true”
and “hybrid” class actions would extend to the class (although in somewhat different ways); the judgment in a “spurious” class
action would extend only to the parties including intervenors. See Moore, Federal Rules of Civil Procedure: Some Problems
Raised by the Preliminary Draft, 25 Geo.L.J. 551, 570-76 (1937).
In practice the terms “joint,” “common,” etc., which were used as the basis of the Rule 23 classification proved obscure and
uncertain. See Chafee, Some Problems of Equity 245-46, 256-57 (1950); Kalven & Rosenfield, The Contemporary Function
of the Class Suit, 8 U. of Chi.L.Rev. 684, 707 & n. 73 (1941); Keeffe, Levy & Donovan, Lee Defeats Ben Hur, 33 Corn.L.Q.
327, 329-36 (1948); Developments in the Law: Multiparty Litigation in the Federal Courts, 71 Harv. L.Rev. 874, 931 (1958);
Advisory Committee's Note to Rule 19, as amended. The courts had considerable difficulty with these terms. See, e.g., Gullo
v. Veterans' Coop. H. Assn., 13 F.R.D. 11 (D.D.C.1952); Shipley v. Pittsburgh & L.E.R. Co., 70 F.Supp. 870 (W.D.Pa.1947);
Deckert v. Independence Shares Corp., 27 F.Supp. 763 (E.D.Pa.1939), rev'd 108 F.2d 51 (3d Cir. 1939), rev'd, 311 U.S. 282
(1940), on remand, 39 F.Supp. 592 (E.D.Pa.1941), rev'd sub nom. Pennsylvania Co. for Ins. on Lives v. Deckert, 123 F.2d 979
(3d Cir.1941) (see Chafee, supra, at 264-65).
Nor did the rule provide an adequate guide to the proper extent of the judgments in class actions. First, we find instances of the
courts classifying actions as “true” or intimating that the judgments would be decisive for the class where these results seemed
appropriate but were reached by dint of depriving the word “several” of coherent meaning. See, e.g., System Federation No.
91 v. Reed, 180 F.2d 991 (6th Cir.1950); Wilson v. City of Paducah, 100 F.Supp. 116 (W.D.Ky.1951); Citizens Banking Co. v.
Monticello State Bank, 143 F.2d 261 (8th Cir.1944); Redmond v. Commerce Trust Co., 144 F.2d 140 (8th Cir.1944), cert. denied,
323 U.S. 776 (1944); United States v. American Optical Co., 97 F.Supp. 66 (N.D.Ill.1951); National Hairdressers' & C. Assn. v.
Philad Co., 34 F.Supp. 264 (D.Del.1940); 41 F.Supp. 701 (D.Del.1940), aff'd mem., 129 F.2d 1020 (3d Cir.1942). Second, we
find cases classified by the courts as “spurious” in which, on a realistic view, it would seem fitting for the judgments to extend
to the class. See, e.g., Knapp v. Bankers Sec. Corp., 17 F.R.D. 245 (E.D.Pa.1954), aff'd 230 F.2d 717 (3d Cir.1956); Giesecke v.
Denver Tramway Corp., 81 F.Supp. 957 (D.Del.1949); York v. Guaranty Trust Co., 143 F.2d 503 (2d Cir.1944), rev'd on grounds
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not here relevant, 326 U.S. 99 (1945) (see Chafee, supra, at 208); cf. Webster Eisenlohr, Inc. v. Kalodner, 145 F.2d 316, 320
(3d Cir.1944), cert. denied, 325 U.S. 867 (1945). But cf. the early decisions, Duke of Bedford v. Ellis, [1901] A.C. 1; Sheffield
Waterworks v. Yeomans, L.R. 2 Ch.App. 8 (1866); Brown v. Vermuden, 1 Ch.Cas. 272, 22 Eng.Rep. 796 (1676).
The “spurious” action envisaged by original Rule 23 was in any event an anomaly because, although denominated a “class”
action and pleaded as such, it was supposed not to adjudicate the rights or liabilities of any person not a party. It was believed to
be an advantage of the “spurious” category that it would invite decisions that a member of the “class” could, like a member of
the class in a “true” or “hybrid” action, intervene on an ancillary basis without being required to show an independent basis of
Federal jurisdiction, and have the benefit of the date of the commencement of the action for purposes of the statute of limitations.
See 3 Moore's Federal Practice, pars. 23.10[1], 23.12 (2d ed.1963). These results were attained in some instances but not in
others. On the statute of limitations, see Union Carbide & Carbon Corp. v. Nisley, 300 F.2d 561 (10th Cir.1961), pet. cert. dism.,
371 U.S. 801 (1963); but cf. P. W. Husserl, Inc. v. Newman, 25 F.R.D. 264 (S.D.N.Y.1960); Athas v. Day, 161 F.Supp. 916
(D.Colo.1958). On ancillary intervention, see Amen v. Black, 234 F.2d 12 (10th Cir.1956), cert. granted, 352 U.S. 888 (1956),
dism. on stip., 355 U.S. 600 (1958); but cf. Wagner v. Kemper, 13 F.R.D. 128 (W.D.Mo.1952). The results, however, can hardly
depend upon the mere appearance of a “spurious” category in the rule; they should turn on more basic considerations. See
discussion of subdivision (c)(1) below.
Finally, the original rule did not squarely address itself to the question of the measures that might be taken during the course
of the action to assure procedural fairness, particularly giving notice to members of the class, which may in turn be related in
some instances to the extension of the judgment to the class. See Chafee, supra, at 230-31; Keeffe, Levy & Donovan, supra;
Developments in the law, supra, 71 Harv.L.Rev. at 937-38; Note, Binding Effect of Class Actions, 67 Harv.L.Rev. 1059, 1062-65
(1954); Note, Federal Class Actions: A Suggested Revision of Rule 23, 46 Colum.L.Rev. 818, 833-36 (1946); Mich.Gen.Court
R. 208.4 (effective Jan. 1, 1963); Idaho R.Civ.P. 23(d); Minn.R.Civ.P. 23.04; N.Dak.R.Civ.P. 23(d).
The amended rule describes in more practical terms the occasions for maintaining class actions; provides that all class actions
maintained to the end as such will result in judgments including those whom the court finds to be members of the class, whether
or not the judgment is favorable to the class; and refers to the measures which can be taken to assure the fair conduct of these
actions.
Subdivision (a) states the prerequisites for maintaining any class action in terms of the numerousness of the class making
joinder of the members impracticable, the existence of questions common to the class, and the desired qualifications of the
representative parties. See Weinstein, Revision of Procedure: Some Problems in Class Actions, 9 Buffalo L.Rev. 433, 458-59
(1960); 2 Barron & Holtzoff, Federal Practice & Procedure § 562, at 265, § 572, at 351-52 (Wright ed. 1961). These are
necessary but not sufficient conditions for a class action. See, e.g., Giordano v. Radio Corp. of Am., 183 F.2d 558, 560 (3d
Cir.1950); Zachman v. Erwin, 186 F.Supp. 681 (S.D.Tex.1959); Baim & Blank, Inc. v. Warren-Connelly Co., Inc., 19 F.R.D. 108
(S.D.N.Y.1956). Subdivision (b) describes the additional elements which in varying situations justify the use of a class action.
Subdivision (b)(1). The difficulties which would be likely to arise if resort were had to separate actions by or against the
individual members of the class here furnish the reasons for, and the principal key to, the propriety and value of utilizing the
class-action device. The considerations stated under clauses (A) and (B) are comparable to certain of the elements which define
the persons whose joinder in an action is desirable as stated in Rule 19(a), as amended. See amended Rule 19(a)(2)(i) and (ii),
and the Advisory Committee's Note thereto; Hazard, Indispensable Party: The Historical Origin of a Procedural Phantom, 61
Colum.L.Rev. 1254, 1259-60 (1961); cf. 3 Moore, supra, par. 23.08, at 3435.
Clause (A): One person may have rights against, or be under duties toward, numerous persons constituting a class, and
be so positioned that conflicting or varying adjudications in lawsuits with individual members of the class might establish
incompatible standards to govern his conduct. The class action device can be used effectively to obviate the actual or virtual
dilemma which would thus confront the party opposing the class. The matter has been stated thus: “The felt necessity for a class
action is greatest when the courts are called upon to order or sanction the alteration of the status quo in circumstances such
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that a large number of persons are in a position to call on a single person to alter the status quo, or to complain if it is altered,
and the possibility exists that [the] actor might be called upon to act in inconsistent ways.” Louisell & Hazard, Pleading and
Procedure: State and Federal 719 (1962); see Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 366-67 (1921). To illustrate:
Separate actions by individuals against a municipality to declare a bond issue invalid or condition or limit it, to prevent or limit
the making of a particular appropriation or to compel or invalidate an assessment, might create a risk of inconsistent or varying
determinations. In the same way, individual litigations of the rights and duties of riparian owners, or of landowners' rights and
duties respecting a claimed nuisance, could create a possibility of incompatible adjudications. Actions by or against a class
provide a ready and fair means of achieving unitary adjudication. See Maricopa County Mun. Water Con. Dist. v. Looney, 219
F.2d 529 (9th Cir.1955); Rank v. Krug, 142 F.Supp. 1, 154-59 (S.D.Calif.1956), on app., State of California v. Rank, 293 F.2d
340, 348 (9th Cir.1961); Gart v. Cole, 263 F.2d 244 (2d Cir.1959), cert. denied 359 U.S. 978 (1959); cf. Martinez v. Maverick
Cty. Water Con. & Imp. Dist., 219 F.2d 666 (5th Cir.1955); 3 Moore, supra, par. 23.11[2], at 3458-59.
Clause (B): This clause takes in situations where the judgment in a nonclass action by or against an individual member of
the class, while not technically concluding the other members, might do so as a practical matter. The vice of an individual
action would lie in the fact that the other members of the class, thus practically concluded, would have had no representation
in the lawsuit. In an action by policy holders against a fraternal benefit association attacking a financial reorganization of the
society, it would hardly have been practical, if indeed it would have been possible, to confine the effects of a validation of
the reorganization to the individual plaintiffs. Consequently a class action was called for with adequate representation of all
members of the class. See Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921); Waybright v. Columbian Mut. Life Ins.
Co., 30 F.Supp. 885 (W.D.Tenn.1939); cf. Smith v. Swormstedt, 16 How. (57 U.S.) 288 (1853). For much the same reason actions
by shareholders to compel the declaration of a dividend[,] the proper recognition and handling of redemption or pre-emption
rights, or the like (or actions by the corporation for corresponding declarations of rights), should ordinarily be conducted as
class actions, although the matter has been much obscured by the insistence that each shareholder has an individual claim.
See Knapp v. Bankers Securities Corp., 17 F.R.D. 245 (E.D.Pa.1954), aff'd, 230 F.2d 717 (3d Cir.1956); Giesecke v. Denver
Tramway Corp., 81 F.Supp. 957 (D.Del.1949); Zahn v. Transamerica Corp., 162 F.2d 36 (3d Cir.1947); Speed v. Transamerica
Corp., 100 F.Supp. 461 (D.Del.1951); Sobel v. Whittier Corp., 95 F.Supp. 643 (E.D.Mich.1951), app. dism., 195 F.2d 361 (6th
Cir.1952); Goldberg v. Whittier Corp., 111 F.Supp. 382 (E.D.Mich.1953); Dann v. Studebaker-Packard Corp., 288 F.2d 201 (6th
Cir.1961); Edgerton v. Armour & Co., 94 F.Supp. 549 (S.D.Calif.1950); Ames v. Mengel Co., 190 F.2d 344 (2d Cir.1951). (These
shareholders' actions are to be distinguished from derivative actions by shareholders dealt with in new Rule 23.1). The same
reasoning applies to an action which charges a breach of trust by an indenture trustee or other fiduciary similarly affecting the
members of a large class of security holders or other beneficiaries, and which requires an accounting or like measures to restore
the subject of the trust. See Boesenberg v. Chicago T. & T. Co., 128 F.2d 245 (7th Cir.1942); Citizens Banking Co. v. Monticello
State Bank, 143 F.2d 261 (8th Cir.1944); Redmond v. Commerce Trust Co., 144 F.2d 140 (8th Cir.1944), cert. denied, 323 U.S.
776 (1944); cf. York v. Guaranty Trust Co., 143 F.2d 503 (2d Cir.1944), rev'd on grounds not here relevant, 326 U.S. 99 (1945).
In various situations an adjudication as to one or more members of the class will necessarily or probably have an adverse practical
effect on the interests of other members who should therefore be represented in the lawsuit. This is plainly the case when
claims are made by numerous persons against a fund insufficient to satisfy all claims. A class action by or against representative
members to settle the validity of the claims as a whole, or in groups, followed by separate proof of the amount of each valid
claim and proportionate distribution of the fund, meets the problem. Cf. Dickinson v. Burnham, 197 F.2d 973 (2d Cir.1952),
cert. denied, 344 U.S. 875 (1952); 3 Moore, supra, at par. 23.09. The same reasoning applies to an action by a creditor to set
aside a fraudulent conveyance by the debtor and to appropriate the property to his claim, when the debtor's assets are insufficient
to pay all creditors' claims. See Heffernan v. Bennett & Armour, 110 Cal.App.2d 564, 243 P.2d 846 (1952); cf. City & County
of San Francisco v. Market Street Ry., 95 Cal.App.2d 648, 213 P.2d 780 (1950). Similar problems, however, can arise in the
absence of a fund either present or potential. A negative or mandatory injunction secured by one of a numerous class may
disable the opposing party from performing claimed duties toward the other members of the class or materially affect his ability
to do so. An adjudication as to movie “clearances and runs” nominally affecting only one exhibitor would often have practical
effects on all the exhibitors in the same territorial area. Cf. United States v. Paramount Pictures, Inc., 66 F.Supp. 323, 341-46
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(S.D.N.Y.1946); 334 U.S. 131, 144-48 (1948). Assuming a sufficiently numerous class of exhibitors, a class action would be
advisable. (Here representation of subclasses of exhibitors could become necessary; see subdivision (c)(3)(B).)
Subdivision (b)(2). This subdivision is intended to reach situations where a party has taken action or refused to take action
with respect to a class, and final relief of an injunctive nature or of a corresponding declaratory nature, settling the legality of
the behavior with respect to the class as a whole, is appropriate. Declaratory relief “corresponds” to injunctive relief when as
a practical matter it affords injunctive relief or serves as a basis for later injunctive relief. The subdivision does not extend to
cases in which the appropriate final relief relates exclusively or predominantly to money damages. Action or inaction is directed
to a class within the meaning of this subdivision even if it has taken effect or is threatened only as to one or a few members of
the class, provided it is based on grounds which have general application to the class.
Illustrative are various actions in the civil-rights field where a party is charged with discriminating unlawfully against a class,
usually one whose members are incapable of specific enumeration. See Potts v. Flax, 313 F.2d 284 (5th Cir. 1963); Bailey v.
Patterson, 323 F.2d 201 (5th Cir. 1963), cert. denied, 376 U.S. 910, (1964); Brunson v. Board of Trustees of School District
No. 1, Clarendon Cty., S.C., 311 F.2d 107 (4th Cir. 1962), cert. denied, 373 U.S. 933 (1963); Green v. School Bd. of Roanoke,
Va., 304 F.2d 118 (4th Cir. 1962); Orleans Parish School Bd. v. Bush, 242 F.2d 156 (5th Cir. 1957), cert. denied, 354 U.S. 921
(1957); Mannings v. Board of Public Inst. of Hillsborough County, Fla., 277 F.2d 370 (5th Cir. 1960); Northcross v. Board of
Ed. of City of Memphis, 302 F.2d 818 (6th Cir. 1962), cert. denied, 370 U.S. 944 (1962); Frasier v. Board of Trustees of Univ. of
N.C., 134 F.Supp. 589 (M.D.N.C.1955, 3-judge court), aff'd 350 U.S. 979 (1956). Subdivision (b)(2) is not limited to civil-rights
cases. Thus an action looking to specific or declaratory relief could be brought by a numerous class of purchasers, say retailers
of a given description, against a seller alleged to have undertaken to sell to that class at prices higher than those set for other
purchasers, say retailers of another description, when the applicable law forbids such a pricing differential. So also a patentee
of a machine, charged with selling or licensing the machine on condition that purchasers or licensees also purchase or obtain
licenses to use an ancillary unpatented machine, could be sued on a class basis by a numerous group of purchasers or licensees,
or by a numerous group of competing sellers or licensors of the unpatented machine, to test the legality of the “tying” condition.
Subdivision (b)(3). In the situations to which this subdivision relates, class-action treatment is not as clearly called for as in those
described above, but it may nevertheless be convenient and desirable depending upon the particular facts. Subdivision (b)(3)
encompasses those cases in which a class action would achieve economies of time, effort, and expense, and promote uniformity
of decision as to persons similarly situated, without sacrificing procedural fairness or bringing about other undesirable results.
Cf. Chafee, supra, at 201.
The court is required to find, as a condition of holding that a class action may be maintained under this subdivision, that the
questions common to the class predominate over the questions affecting individual members. It is only where this predominance
exists that economies can be achieved by means of the class-action device. In this view, a fraud perpetrated on numerous persons
by the use of similar misrepresentations may be an appealing situation for a class action, and it may remain so despite the
need, if liability is found, for separate determination of the damages suffered by individuals within the class. On the other
hand, although having some common core, a fraud case may be unsuited for treatment as a class action if there was material
variation in the representations made or in the kinds or degrees of reliance by the persons to whom they were addressed. See
Oppenheimer v. F. J. Young & Co., Inc., 144 F.2d 387 (2d Cir. 1944); Miller v. National City Bank of N.Y., 166 F.2d 723 (2d
Cir. 1948); and for like problems in other contexts, see Hughes v. Encyclopaedia Britannica, 199 F.2d 295 (7th Cir. 1952);
Sturgeon v. Great Lakes Steel Corp., 143 F.2d 819 (6th Cir. 1944). A “mass accident” resulting in injuries to numerous persons
is ordinarily not appropriate for a class action because of the likelihood that significant questions, not only of damages but of
liability and defenses of liability, would be present, affecting the individuals in different ways. In these circumstances an action
conducted nominally as a class action would degenerate in practice into multiple lawsuits separately tried. See Pennsylvania
R.R. v. United States, 111 F.Supp. 80 (D.N.J.1953); cf. Weinstein, supra, 9 Buffalo L.Rev. at 469. Private damage claims by
numerous individuals arising out of concerted antitrust violations may or may not involve predominating common questions.
See Union Carbide & Carbon Corp. v. Nisley, 300 F.2d 561 (10th Cir. 1961), pet. cert. dism., 371 U.S. 801 (1963); cf. Weeks
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v. Bareco Oil Co., 125 F.2d 84 (7th Cir. 1941); Kainz v. Anheuser-Busch, Inc., 194 F.2d 737 (7th Cir. 1952); Hess v. Anderson,
Clayton & Co., 20 F.R.D. 466 (S.D.Calif.1957).
That common questions predominate is not itself sufficient to justify a class action under subdivision (b)(3), for another method
of handling the litigious situation may be available which has greater practical advantages. Thus one or more actions agreed
to by the parties as test or model actions may be preferable to a class action; or it may prove feasible and preferable to
consolidate actions. Cf. Weinstein, supra, 9 Buffalo L.Rev. at 438-54. Even when a number of separate actions are proceeding
simultaneously, experience shows that the burdens on the parties and the courts can sometimes be reduced by arrangements for
avoiding repetitious discovery or the like. Currently the Coordinating Committee on Multiple Litigation in the United States
District Courts (a subcommittee of the Committee on Trial Practice and Technique of the Judicial Conference of the United
States) is charged with developing methods for expediting such massive litigation. To reinforce the point that the court with the
aid of the parties ought to assess the relative advantages of alternative procedures for handling the total controversy, subdivision
(b)(3) requires, as a further condition of maintaining the class action, that the court shall find that that procedure is “superior”
to the others in the particular circumstances.
Factors (A)-(D) are listed, non-exhaustively, as pertinent to the findings. The court is to consider the interests of individual
members of the class in controlling their own litigations and carrying them on as they see fit. See Weeks v. Bareco Oil Co., 125
F.2d 84, 88-90, 93-94 (7th Cir. 1941) (anti-trust action); see also Pentland v. Dravo Corp., 152 F.2d 851 (3d Cir. 1945), and
Chafee, supra, at 273-75, regarding policy of Fair Labor Standards Act of 1938, § 16(b), 29 U.S.C. § 216(b), prior to amendment
by Portal-to-Portal Act of 1947, § 5(a). [The present provisions of 29 U.S.C. § 216(b) are not intended to be affected by Rule
23, as amended.]
In this connection the court should inform itself of any litigation actually pending by or against the individuals. The interests
of individuals in conducting separate lawsuits may be so strong as to call for denial of a class action. On the other hand, these
interests may be theoretic rather than practical; the class may have a high degree of cohesion and prosecution of the action
through representatives would be quite unobjectionable, or the amounts at stake for individuals may be so small that separate
suits would be impracticable. The burden that separate suits would impose on the party opposing the class, or upon the court
calendars, may also fairly be considered. (See the discussion, under subdivision (c)(2) below, of the right of members to be
excluded from the class upon their request.)
Also pertinent is the question of the desirability of concentrating the trial of the claims in the particular forum by means of a
class action, in contrast to allowing the claims to be litigated separately in forums to which they would ordinarily be brought.
Finally, the court should consider the problems of management which are likely to arise in the conduct of a class action.
Subdivision (c)(1). In order to give clear definition to the action, this provision requires the court to determine, as early in
the proceedings as may be practicable, whether an action brought as a class action is to be so maintained. The determination
depends in each case on satisfaction of the terms of subdivision (a) and the relevant provisions of subdivision (b).
An order embodying a determination can be conditional; the court may rule, for example, that a class action may be maintained
only if the representation is improved through intervention of additional parties of a stated type. A determination once made
can be altered or amended before the decision on the merits if, upon fuller development of the facts, the original determination
appears unsound. A negative determination means that the action should be stripped of its character as a class action. See
subdivision (d)(4). Although an action thus becomes a nonclass action, the court may still be receptive to interventions before
the decision on the merits so that the litigation may cover as many interests as can be conveniently handled; the questions
whether the intervenors in the nonclass action shall be permitted to claim “ancillary” jurisdiction or the benefit of the date of
the commencement of the action for purposes of the statute of limitations are to be decided by reference to the laws governing
jurisdiction and limitations as they apply in particular contexts.
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Whether the court should require notice to be given to members of the class of its intention to make a determination, or of the
order embodying it, is left to the court's discretion under subdivision (d)(2).
Subdivision (c)(2) makes special provision for class actions maintained under subdivision (b)(3). As noted in the discussion
of the latter subdivision, the interests of the individuals in pursing their own litigations may be so strong here as to warrant
denial of a class action altogether. Even when a class action is maintained under subdivision (b)(3), this individual interest is
respected. Thus the court is required to direct notice to the members of the class of the right of each member to be excluded
from the class upon his request. A member who does not request exclusion may, if he wishes, enter an appearance in the action
through his counsel; whether or not he does so, the judgment in the action will embrace him.
The notice[,] setting forth the alternatives open to the members of the class, is to be the best practicable under the circumstances,
and shall include individual notice to the members who can be identified through reasonable effort. (For further discussion of
this notice, see the statement under subdivision (d)(2) below.)
Subdivision (c)(3). The judgment in a class action maintained as such to the end will embrace the class, that is, in a class action
under subdivision (b)(1) or (b)(2), those found by the court to be class members; in a class action under subdivision (b)(3),
those to whom the notice prescribed by subdivision (c)(2) was directed, excepting those who requested exclusion or who are
ultimately found by the court not to be members of the class. The judgment has this scope whether it is favorable or unfavorable
to the class. In a (b)(1) or (b)(2) action the judgment “describes” the members of the class, but need not specify the individual
members; in a (b)(3) action the judgment “specifies” the individual members who have been identified and described the others.
Compare subdivision (c)(4) as to actions conducted as class actions only with respect to particular issues. Where the classaction character of the lawsuit is based solely on the existence of a “limited fund,” the judgment, while extending to all claims of
class members against the fund, has ordinarily left unaffected the personal claims of nonappearing members against the debtor.
See 3 Moore, supra, par. 23.11[4].
Hitherto, in a few actions conducted as “spurious” class actions and thus nominally designed to extend only to parties and
others intervening before the determination of liability, courts have held or intimated that class members might be permitted to
intervene after a decision on the merits favorable to their interests, in order to secure the benefits of the decision for themselves,
although they would presumably be unaffected by an unfavorable decision. See, as to the propriety of this so-called “oneway” intervention in “spurious” actions, the conflicting views expressed in Union Carbide & Carbon Corp. v. Nisley, 300 F.2d
561 (10th Cir. 1961), pet. cert. dism., 371 U.S. 801 (1963); York v. Guaranty Trust Co., 143 F.2d 503, 529 (2d Cir. 1944),
rev'd on grounds not here relevant, 326 U.S. 99 (1945); Pentland v. Dravo Corp., 152 F.2d 851, 856 (3d Cir. 1945); Speed v.
Transamerica Corp., 100 F.Supp. 461, 463 (D.Del.1951); State Wholesale Grocers v. Great Atl. & Pac. Tea Co., 24 F.R.D.
510 (N.D.Ill.1959); Alabama Ind. Serv. Stat. Assn. v. Shell Pet. Corp., 28 F.Supp. 386, 390 (N.D.Ala.1939); Tolliver v. Cudahy
Packing Co., 39 F.Supp. 337, 339 (E.D.Tenn.1941); Kalven & Rosenfield, supra, 8 U. of Chi.L.Rev. 684 (1941); Comment, 53
Nw.U.L.Rev. 627, 632-33 (1958); Developments in the Law, supra, 71 Harv.L.Rev. at 935; 2 Barron & Holtzoff, supra, § 568;
but cf. Lockwood v. Hercules Powder Co., 7 F.R.D. 24, 28-29 (W.D.Mo.1947); Abram v. San Joaquin Cotton Oil Co., 46 F.Supp.
969, 976-77 (S.D.Calif.1942); Chafee, supra, at 280, 285; 3 Moore, supra, par. 23.12, at 3476. Under proposed subdivision (c)
(3), one-way intervention is excluded; the action will have been early determined to be a class or nonclass action, and in the
former case the judgment, whether or not favorable, will include the class, as above stated.
Although thus declaring that the judgment in a class action includes the class, as defined, subdivision (c)(3) does not disturb
the recognized principle that the court conducting the action cannot predetermine the res judicata effect of the judgment; this
can be tested only in a subsequent action. See Restatement, Judgments § 86, comment (h), § 116 (1942). The court, however, in
framing the judgment in any suit brought as a class action, must decide what its extent or coverage shall be, and if the matter is
carefully considered, questions of res judicata are less likely to be raised at a later time and if raised will be more satisfactorily
answered. See Chafee, supra, at 294; Weinstein, supra, 9 Buffalo L.Rev. at 460.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.072

16

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 76 of 240
Rule 23. Class Actions, FRCP Rule 23

Subdivision (c)(4). This provision recognizes that an action may be maintained as a class action as to particular issues only. For
example, in a fraud or similar case the action may retain its “class” character only through the adjudication of liability to the class;
the members of the class may thereafter be required to come in individually and prove the amounts of their respective claims.
Two or more classes may be represented in a single action. Where a class is found to include subclasses divergent in interest,
the class may be divided correspondingly, and each subclass treated as a class.
Subdivision (d) is concerned with the fair and efficient conduct of the action and lists some types of orders which may be
appropriate.
The court should consider how the proceedings are to be arranged in sequence, and what measures should be taken to simplify
the proof and argument. See subdivision (d)(1). The orders resulting from this consideration, like the others referred to in
subdivision (d), may be combined with a pretrial order under Rule 16, and are subject to modification as the case proceeds.
Subdivision (d)(2) sets out a non-exhaustive list of possible occasions for orders requiring notice to the class. Such notice is
not a novel conception. For example, in “limited fund” cases, members of the class have been notified to present individual
claims after the basic class decision. Notice has gone to members of a class so that they might express any opposition to
the representation, see United States v. American Optical Co., 97 F.Supp. 66 (N.D.Ill.1951), and 1950-51 CCH Trade Cases
64573-74 (par. 62869); cf. Weeks v. Bareco Oil Co., 125 F.2d 84, 94 (7th Cir. 1941), and notice may encourage interventions
to improve the representation of the class. Cf. Oppenheimer v. F. J. Young & Co., 144 F.2d 387 (2d Cir. 1944). Notice has been
used to poll members on a proposed modification of a consent decree. See record in Sam Fox Publishing Co. v. United States,
366 U.S. 683 (1961).
Subdivision (d)(2) does not require notice at any stage, but rather calls attention to its availability and invokes the court's
discretion. In the degree that there is cohesiveness or unity in the class and the representation is effective, the need for notice
to the class will tend toward a minimum. These indicators suggest that notice under subdivision (d)(2) may be particularly
useful and advisable in certain class actions maintained under subdivision (b)(3), for example, to permit members of the class to
object to the representation. Indeed, under subdivision (c)(2), notice must be ordered, and is not merely discretionary, to give the
members in a subdivision (b)(3) class action an opportunity to secure exclusion from the class. This mandatory notice pursuant
to subdivision (c)(2), together with any discretionary notice which the court may find it advisable to give under subdivision (d)
(2), is designed to fulfill requirements of due process to which the class action procedure is of course subject. See Hansberry v.
Lee, 311 U.S. 32 (1940); Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); cf. Dickinson v. Burnham, 197
F.2d 973, 979 (2d Cir. 1952), and studies cited at 979 in 4; see also All American Airways, Inc. v. Elderd, 209 F.2d 247, 249 (2d
Cir. 1954); Gart v. Cole, 263 F.2d 244, 248-49 (2d Cir. 1959), cert. denied, 359 U.S. 978 (1959).
Notice to members of the class, whenever employed under amended Rule 23, should be accommodated to the particular purpose
but need not comply with the formalities for service of process. See Chafee, supra, at 230-31; Brendle v. Smith, 7 F.R.D. 119
(S.D.N.Y.1946). The fact that notice is given at one stage of the action does not mean that it must be given at subsequent stages.
Notice is available fundamentally “for the protection of the members of the class or otherwise for the fair conduct of the action”
and should not be used merely as a device for the undesirable solicitation of claims. See the discussion in Cherner v. Transitron
Electronic Corp., 201 F.Supp. 934 (D.Mass.1962); Hormel v. United States, 17 F.R.D. 303 (S.D.N.Y.1955).
In appropriate cases the court should notify interested government agencies of the pendency of the action or of particular steps
therein.
Subdivision (d)(3) reflects the possibility of conditioning the maintenance of a class action, e.g., on the strengthening of the
representation, see subdivision (c)(1) above; and recognizes that the imposition of conditions on intervenors may be required
for the proper and efficient conduct of the action.
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As to orders under subdivision (d)(4), see subdivision (c)(1) above.
Subdivision (e) requires approval of the court, after notice, for the dismissal or compromise of any class action.
1987 Amendment
The amendments are technical. No substantive change is intended.
1998 Amendment
Subdivision (f). This permissive interlocutory appeal provision is adopted under the power conferred by 28 U.S.C. § 1292(e).
Appeal from an order granting or denying class certification is permitted in the sole discretion of the court of appeals. No other
type of Rule 23 order is covered by this provision. The court of appeals is given unfettered discretion whether to permit the
appeal, akin to the discretion exercised by the Supreme Court in acting on a petition for certiorari. This discretion suggests
an analogy to the provision in 28 U.S.C. § 1292(b) for permissive appeal on certification by a district court. Subdivision
(f), however, departs from the § 1291(b) model in two significant ways. It does not require that the district court certify the
certification ruling for appeal, although the district court often can assist the parties and court of appeals by offering advice on
the desirability of appeal. And it does not include the potentially limiting requirements of § 1292(b) that the district court order
“involve a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate
appeal from the order may materially advance the ultimate termination of the litigation.
The courts of appeals will develop standards for granting review that reflect the changing areas of uncertainty in class litigation.
The Federal Judicial Center study supports the view that many suits with class-action allegations present familiar and almost
routine issues that are no more worthy of immediate appeal than many other interlocutory rulings. Yet several concerns justify
expansion of present opportunities to appeal. An order denying certification may confront the plaintiff with a situation in which
the only sure path to appellate review is by proceeding to final judgment on the merits of an individual claim that, standing
alone, is far smaller than the costs of litigation. An order granting certification, on the other hand, may force a defendant to
settle rather than incur the costs of defending a class action and run the risk of potentially ruinous liability. These concerns
can be met at low cost by establishing in the court of appeals a discretionary power to grant interlocutory review in cases that
show appeal-worthy certification issues.
Permission to appeal may be granted or denied on the basis of any consideration that the court of appeals finds persuasive.
Permission is most likely to be granted when the certification decision turns on a novel or unsettled question of law, or when,
as a practical matter, the decision on certification is likely dispositive of the litigation.
The district court, having worked through the certification decision, often will be able to provide cogent advice on the factors that
bear on the decision whether to permit appeal. This advice can be particularly valuable if the certification decision is tentative.
Even as to a firm certification decision, a statement of reasons bearing on the probably benefits and costs of immediate appeal can
help focus the court of appeals decision, and may persuade the disappointed party that an attempt to appeal would be fruitless.
The 10-day period for seeking permission to appeal is designed to reduce the risk that attempted appeals will disrupt continuing
proceedings. It is expected that the courts of appeals will act quickly in making the preliminary determination whether to permit
appeal. Permission to appeal does not stay trial court proceedings. A stay should be sought first from the trial court. If the trial
court refuses a stay, its action and any explanation of its views should weigh heavily with the court of appeals.
Appellate Rule 5 has been modified to establish the procedure for petitioning for leave to appeal under subdivision (f).
2003 Amendment
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Subdivision (c). Subdivision (c) is amended in several respects. The requirement that the court determine whether to certify a
class “as soon as practicable after commencement of an action” is replaced by requiring determination “at an early practicable
time.” The notice provisions are substantially revised.
Paragraph (1). Subdivision (c)(1)(A) is changed to require that the determination whether to certify a class be made “at an early
practicable time.” The “as soon as practicable” exaction neither reflects prevailing practice nor captures the many valid reasons
that may justify deferring the initial certification decision. See Willging, Hooper & Niemic, Empirical Study of Class Actions
in Four Federal District Courts: Final Report to the Advisory Committee on Civil Rules 26-36 (Federal Judicial Center 1996).
Time may be needed to gather information necessary to make the certification decision. Although an evaluation of the probable
outcome on the merits is not properly part of the certification decision, discovery in aid of the certification decision often includes
information required to identify the nature of the issues that actually will be presented at trial. In this sense it is appropriate
to conduct controlled discovery into the “merits,” limited to those aspects relevant to making the certification decision on an
informed basis. Active judicial supervision may be required to achieve the most effective balance that expedites an informed
certification determination without forcing an artificial and ultimately wasteful division between “certification discovery” and
“merits discovery.” A critical need is to determine how the case will be tried. An increasing number of courts require a party
requesting class certification to present a “trial plan” that describes the issues likely to be presented at trial and tests whether they
are susceptible of class-wide proof. See Manual For Complex Litigation Third, § 21.213, p. 44; § 30.11, p. 214; § 30.12, p. 215.
Other considerations may affect the timing of the certification decision. The party opposing the class may prefer to win dismissal
or summary judgment as to the individual plaintiffs without certification and without binding the class that might have been
certified. Time may be needed to explore designation of class counsel under Rule 23(g), recognizing that in many cases the
need to progress toward the certification determination may require designation of interim counsel under Rule 23(g)(2)(A).
Although many circumstances may justify deferring the certification decision, active management may be necessary to ensure
that the certification decision is not unjustifiably delayed.
Subdivision (c)(1)(C) reflects two amendments. The provision that a class certification “may be conditional” is deleted. A court
that is not satisfied that the requirements of Rule 23 have been met should refuse certification until they have been met. The
provision that permits alteration or amendment of an order granting or denying class certification is amended to set the cut-off
point at final judgment rather than “the decision on the merits.” This change avoids the possible ambiguity in referring to “the
decision on the merits.” Following a determination of liability, for example, proceedings to define the remedy may demonstrate
the need to amend the class definition or subdivide the class. In this setting the final judgment concept is pragmatic. It is not
the same as the concept used for appeal purposes, but it should be flexible, particularly in protracted litigation.
The authority to amend an order under Rule 23(c)(1) before final judgment does not restore the practice of “one-way
intervention” that was rejected by the 1966 revision of Rule 23. A determination of liability after certification, however, may
show a need to amend the class definition. Decertification may be warranted after further proceedings.
If the definition of a class certified under Rule 23(b)(3) is altered to include members who have not been afforded notice and
an opportunity to request exclusion, notice--including an opportunity to request exclusion--must be directed to the new class
members under Rule 23(c)(2)(B).
Paragraph (2). The first change made in Rule 23(c)(2) is to call attention to the court's authority--already established in part
by Rule 23(d)(2)--to direct notice of certification to a Rule 23(b)(1) or (b)(2) class. The present rule expressly requires notice
only in actions certified under Rule 23(b)(3). Members of classes certified under Rules 23(b)(1) or (b)(2) have interests that
may deserve protection by notice.
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The authority to direct notice to class members in a (b)(1) or (b)(2) class action should be exercised with care. For several
reasons, there may be less need for notice than in a (b)(3) class action. There is no right to request exclusion from a (b)(1) or (b)
(2) class. The characteristics of the class may reduce the need for formal notice. The cost of providing notice, moreover, could
easily cripple actions that do not seek damages. The court may decide not to direct notice after balancing the risk that notice
costs may deter the pursuit of class relief against the benefits of notice.
When the court does direct certification notice in a (b)(1) or (b)(2) class action, the discretion and flexibility established by
subdivision (c)(2)(A) extend to the method of giving notice. Notice facilitates the opportunity to participate. Notice calculated
to reach a significant number of class members often will protect the interests of all. Informal methods may prove effective.
A simple posting in a place visited by many class members, directing attention to a source of more detailed information, may
suffice. The court should consider the costs of notice in relation to the probable reach of inexpensive methods.
If a Rule 23(b)(3) class is certified in conjunction with a (b)(2) class, the (c)(2)(B) notice requirements must be satisfied as
to the (b)(3) class.
The direction that class-certification notice be couched in plain, easily understood language is a reminder of the need to work
unremittingly at the difficult task of communicating with class members. It is difficult to provide information about most class
actions that is both accurate and easily understood by class members who are not themselves lawyers. Factual uncertainty,
legal complexity, and the complication of class-action procedure raise the barriers high. The Federal Judicial Center has created
illustrative clear-notice forms that provide a helpful starting point for actions similar to those described in the forms.
Subdivision (e). Subdivision (e) is amended to strengthen the process of reviewing proposed class-action settlements. Settlement
may be a desirable means of resolving a class action. But court review and approval are essential to assure adequate
representation of class members who have not participated in shaping the settlement.
Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the power of a class representative to settle class claims, issues,
or defenses.
Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)'s reference to dismissal or compromise of “a class action.” That
language could be--and at times was--read to require court approval of settlements with putative class representatives that
resolved only individual claims. See Manual for Complex Litigation Third, § 30.41. The new rule requires approval only if the
claims, issues, or defenses of a certified class are resolved by a settlement, voluntary dismissal, or compromise.
Subdivision (e)(1)(B) carries forward the notice requirement of present Rule 23(e) when the settlement binds the class through
claim or issue preclusion; notice is not required when the settlement binds only the individual class representatives. Notice of
a settlement binding on the class is required either when the settlement follows class certification or when the decisions on
certification and settlement proceed simultaneously.
Reasonable settlement notice may require individual notice in the manner required by Rule 23(c)(2)(B) for certification notice
to a Rule 23(b)(3) class. Individual notice is appropriate, for example, if class members are required to take action--such as
filing claims--to participate in the judgment, or if the court orders a settlement opt-out opportunity under Rule 23(e)(3).
Subdivision (e)(1)(C) confirms and mandates the already common practice of holding hearings as part of the process of
approving settlement, voluntary dismissal, or compromise that would bind members of a class.
Subdivision (e)(1)(C) states the standard for approving a proposed settlement that would bind class members. The settlement
must be fair, reasonable, and adequate. A helpful review of many factors that may deserve consideration is provided by In re:
Prudential Ins. Co. America Sales Practice Litigation Agent Actions, 148 F.3d 283, 316-324 (3d Cir. 1998). Further guidance
can be found in the Manual for Complex Litigation.
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The court must make findings that support the conclusion that the settlement is fair, reasonable, and adequate. The findings must
be set out in sufficient detail to explain to class members and the appellate court the factors that bear on applying the standard.
Settlement review also may provide an occasion to review the cogency of the initial class definition. The terms of the settlement
themselves, or objections, may reveal divergent interests of class members and demonstrate the need to redefine the class or
to designate subclasses. Redefinition of a class certified under Rule 23(b)(3) may require notice to new class members under
Rule 23(c)(2)(B). See Rule 23(c)(1)(C).
Paragraph (2). Subdivision (e)(2) requires parties seeking approval of a settlement, voluntary dismissal, or compromise under
Rule 23(e)(1) to file a statement identifying any agreement made in connection with the settlement. This provision does not
change the basic requirement that the parties disclose all terms of the settlement or compromise that the court must approve
under Rule 23(e)(1). It aims instead at related undertakings that, although seemingly separate, may have influenced the terms of
the settlement by trading away possible advantages for the class in return for advantages for others. Doubts should be resolved
in favor of identification.
Further inquiry into the agreements identified by the parties should not become the occasion for discovery by the parties or
objectors. The court may direct the parties to provide to the court or other parties a summary or copy of the full terms of any
agreement identified by the parties. The court also may direct the parties to provide a summary or copy of any agreement not
identified by the parties that the court considers relevant to its review of a proposed settlement. In exercising discretion under
this rule, the court may act in steps, calling first for a summary of any agreement that may have affected the settlement and
then for a complete version if the summary does not provide an adequate basis for review. A direction to disclose a summary or
copy of an agreement may raise concerns of confidentiality. Some agreements may include information that merits protection
against general disclosure. And the court must provide an opportunity to claim work-product or other protections.
Paragraph (3). Subdivision (e)(3) authorizes the court to refuse to approve a settlement unless the settlement affords class
members a new opportunity to request exclusion from a class certified under Rule 23(b)(3) after settlement terms are known. An
agreement by the parties themselves to permit class members to elect exclusion at this point by the settlement agreement may be
one factor supporting approval of the settlement. Often there is an opportunity to opt out at this point because the class is certified
and settlement is reached in circumstances that lead to simultaneous notice of certification and notice of settlement. In these
cases, the basic opportunity to elect exclusion applies without further complication. In some cases, particularly if settlement
appears imminent at the time of certification, it may be possible to achieve equivalent protection by deferring notice and the
opportunity to elect exclusion until actual settlement terms are known. This approach avoids the cost and potential confusion of
providing two notices and makes the single notice more meaningful. But notice should not be delayed unduly after certification
in the hope of settlement.
Rule 23(e)(3) authorizes the court to refuse to approve a settlement unless the settlement affords a new opportunity to elect
exclusion in a case that settles after a certification decision if the earlier opportunity to elect exclusion provided with the
certification notice has expired by the time of the settlement notice. A decision to remain in the class is likely to be more
carefully considered and is better informed when settlement terms are known.
The opportunity to request exclusion from a proposed settlement is limited to members of a (b)(3) class. Exclusion may be
requested only by individual class members; no class member may purport to opt out other class members by way of another
class action.
The decision whether to approve a settlement that does not allow a new opportunity to elect exclusion is confided to the court's
discretion. The court may make this decision before directing notice to the class under Rule 23(e)(1)(B) or after the Rule 23(e)
(1)(C) hearing. Many factors may influence the court's decision. Among these are changes in the information available to class
members since expiration of the first opportunity to request exclusion, and the nature of the individual class members' claims.
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The terms set for permitting a new opportunity to elect exclusion from the proposed settlement of a Rule 23(b)(3) class action
may address concerns of potential misuse. The court might direct, for example, that class members who elect exclusion are
bound by rulings on the merits made before the settlement was proposed for approval. Still other terms or conditions may be
appropriate.
Paragraph (4). Subdivision (e)(4) confirms the right of class members to object to a proposed settlement, voluntary dismissal,
or compromise. The right is defined in relation to a disposition that, because it would bind the class, requires court approval
under subdivision (e)(1)(C).
Subdivision (e)(4)(B) requires court approval for withdrawal of objections made under subdivision (e)(4)(A). Review follows
automatically if the objections are withdrawn on terms that lead to modification of the settlement with the class. Review also
is required if the objector formally withdraws the objections. If the objector simply abandons pursuit of the objection, the court
may inquire into the circumstances.
Approval under paragraph (4)(B) may be given or denied with little need for further inquiry if the objection and the disposition
go only to a protest that the individual treatment afforded the objector under the proposed settlement is unfair because of factors
that distinguish the objector from other class members. Different considerations may apply if the objector has protested that the
proposed settlement is not fair, reasonable, or adequate on grounds that apply generally to a class or subclass. Such objections,
which purport to represent class-wide interests, may augment the opportunity for obstruction or delay. If such objections are
surrendered on terms that do not affect the class settlement or the objector's participation in the class settlement, the court often
can approve withdrawal of the objections without elaborate inquiry.
Once an objector appeals, control of the proceeding lies in the court of appeals. The court of appeals may undertake review and
approval of a settlement with the objector, perhaps as part of appeal settlement procedures, or may remand to the district court
to take advantage of the district court's familiarity with the action and settlement.
Subdivision (g). Subdivision (g) is new. It responds to the reality that the selection and activity of class counsel are often
critically important to the successful handling of a class action. Until now, courts have scrutinized proposed class counsel as
well as the class representative under Rule 23(a)(4). This experience has recognized the importance of judicial evaluation of the
proposed lawyer for the class, and this new subdivision builds on that experience rather than introducing an entirely new element
into the class certification process. Rule 23(a)(4) will continue to call for scrutiny of the proposed class representative, while
this subdivision will guide the court in assessing proposed class counsel as part of the certification decision. This subdivision
recognizes the importance of class counsel, states the obligation to represent the interests of the class, and provides a framework
for selection of class counsel. The procedure and standards for appointment vary depending on whether there are multiple
applicants to be class counsel. The new subdivision also provides a method by which the court may make directions from the
outset about the potential fee award to class counsel in the event the action is successful.
Paragraph (1) sets out the basic requirement that class counsel be appointed if a class is certified and articulates the obligation
of class counsel to represent the interests of the class, as opposed to the potentially conflicting interests of individual class
members. It also sets out the factors the court should consider in assessing proposed class counsel.
Paragraph (1)(A) requires that the court appoint class counsel to represent the class. Class counsel must be appointed for all
classes, including each subclass that the court certifies to represent divergent interests.
Paragraph (1)(A) does not apply if “a statute provides otherwise.” This recognizes that provisions of the Private Securities
Litigation Reform Act of 1995, Pub.L. No. 104-67, 109 Stat. 737 (1995) (codified in various sections of 15 U.S.C.), contain
directives that bear on selection of a lead plaintiff and the retention of counsel. This subdivision does not purport to supersede
or to affect the interpretation of those provisions, or any similar provisions of other legislation.
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Paragraph 1(B) recognizes that the primary responsibility of class counsel, resulting from appointment as class counsel, is
to represent the best interests of the class. The rule thus establishes the obligation of class counsel, an obligation that may be
different from the customary obligations of counsel to individual clients. Appointment as class counsel means that the primary
obligation of counsel is to the class rather than to any individual members of it. The class representatives do not have an
unfettered right to “fire” class counsel. In the same vein, the class representatives cannot command class counsel to accept or
reject a settlement proposal. To the contrary, class counsel must determine whether seeking the court's approval of a settlement
would be in the best interests of the class as a whole.
Paragraph (1)(C) articulates the basic responsibility of the court to appoint class counsel who will provide the adequate
representation called for by paragraph (1)(B). It identifies criteria that must be considered and invites the court to consider any
other pertinent matters. Although couched in terms of the court's duty, the listing also informs counsel seeking appointment
about the topics that should be addressed in an application for appointment or in the motion for class certification.
The court may direct potential class counsel to provide additional information about the topics mentioned in paragraph (1)(C)
or about any other relevant topic. For example, the court may direct applicants to inform the court concerning any agreements
about a prospective award of attorney fees or nontaxable costs, as such agreements may sometimes be significant in the selection
of class counsel. The court might also direct that potential class counsel indicate how parallel litigation might be coordinated
or consolidated with the action before the court.
The court may also direct counsel to propose terms for a potential award of attorney fees and nontaxable costs. Attorney fee
awards are an important feature of class action practice, and attention to this subject from the outset may often be a productive
technique. Paragraph (2)(C) therefore authorizes the court to provide directions about attorney fees and costs when appointing
class counsel. Because there will be numerous class actions in which this information is not likely to be useful, the court need
not consider it in all class actions.
Some information relevant to class counsel appointment may involve matters that include adversary preparation in a way that
should be shielded from disclosure to other parties. An appropriate protective order may be necessary to preserve confidentiality.
In evaluating prospective class counsel, the court should weigh all pertinent factors. No single factor should necessarily be
determinative in a given case. For example, the resources counsel will commit to the case must be appropriate to its needs, but
the court should be careful not to limit consideration to lawyers with the greatest resources.
If, after review of all applicants, the court concludes that none would be satisfactory class counsel, it may deny class certification,
reject all applications, recommend that an application be modified, invite new applications, or make any other appropriate order
regarding selection and appointment of class counsel.
Paragraph (2). This paragraph sets out the procedure that should be followed in appointing class counsel. Although it affords
substantial flexibility, it provides the framework for appointment of class counsel in all class actions. For counsel who filed
the action, the materials submitted in support of the motion for class certification may suffice to justify appointment so long as
the information described in paragraph (g)(1)(C) is included. If there are other applicants, they ordinarily would file a formal
application detailing their suitability for the position.
In a plaintiff class action the court usually would appoint as class counsel only an attorney or attorneys who have sought
appointment. Different considerations may apply in defendant class actions.
The rule states that the court should appoint “class counsel.” In many instances, the applicant will be an individual attorney. In
other cases, however, an entire firm, or perhaps numerous attorneys who are not otherwise affiliated but are collaborating on
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the action will apply. No rule of thumb exists to determine when such arrangements are appropriate; the court should be alert
to the need for adequate staffing of the case, but also to the risk of overstaffing or an ungainly counsel structure.
Paragraph (2)(A) authorizes the court to designate interim counsel during the pre-certification period if necessary to protect the
interests of the putative class. Rule 23(c)(1)(B) directs that the order certifying the class include appointment of class counsel.
Before class certification, however, it will usually be important for an attorney to take action to prepare for the certification
decision. The amendment to Rule 23(c)(1) recognizes that some discovery is often necessary for that determination. It also may
be important to make or respond to motions before certification. Settlement may be discussed before certification. Ordinarily,
such work is handled by the lawyer who filed the action. In some cases, however, there may be rivalry or uncertainty that makes
formal designation of interim counsel appropriate. Rule 23(g)(2)(A) authorizes the court to designate interim counsel to act on
behalf of the putative class before the certification decision is made. Failure to make the formal designation does not prevent
the attorney who filed the action from proceeding in it. Whether or not formally designated interim counsel, an attorney who
acts on behalf of the class before certification must act in the best interests of the class as a whole. For example, an attorney
who negotiates a pre-certification settlement must seek a settlement that is fair, reasonable, and adequate for the class.
Rule 23(c)(1) provides that the court should decide whether to certify the class “at an early practicable time,” and directs that
class counsel should be appointed in the order certifying the class. In some cases, it may be appropriate for the court to allow
a reasonable period after commencement of the action for filing applications to serve as class counsel. The primary ground for
deferring appointment would be that there is reason to anticipate competing applications to serve as class counsel. Examples
might include instances in which more than one class action has been filed, or in which other attorneys have filed individual
actions on behalf of putative class members. The purpose of facilitating competing applications in such a case is to afford the
best possible representation for the class. Another possible reason for deferring appointment would be that the initial applicant
was found inadequate, but it seems appropriate to permit additional applications rather than deny class certification.
Paragraph (2)(B) states the basic standard the court should use in deciding whether to certify the class and appoint class counsel
in the single applicant situation--that the applicant be able to provide the representation called for by paragraph (1)(B) in light
of the factors identified in paragraph (1)(C).
If there are multiple adequate applicants, paragraph (2)(B) directs the court to select the class counsel best able to represent
the interests of the class. This decision should also be made using the factors outlined in paragraph (1)(C), but in the multiple
applicant situation the court is to go beyond scrutinizing the adequacy of counsel and make a comparison of the strengths of
the various applicants. As with the decision whether to appoint the sole applicant for the position, no single factor should be
dispositive in selecting class counsel in cases in which there are multiple applicants. The fact that a given attorney filed the
instant action, for example, might not weigh heavily in the decision if that lawyer had not done significant work identifying
or investigating claims. Depending on the nature of the case, one important consideration might be the applicant's existing
attorney-client relationship with the proposed class representative.
Paragraph (2)(C) builds on the appointment process by authorizing the court to include provisions regarding attorney fees in
the order appointing class counsel. Courts may find it desirable to adopt guidelines for fees or nontaxable costs, or to direct
class counsel to report to the court at regular intervals on the efforts undertaken in the action, to facilitate the court's later
determination of a reasonable attorney fee.
Subdivision (h). Subdivision (h) is new. Fee awards are a powerful influence on the way attorneys initiate, develop, and conclude
class actions. Class action attorney fee awards have heretofore been handled, along with all other attorney fee awards, under
Rule 54(d)(2), but that rule is not addressed to the particular concerns of class actions. This subdivision is designed to work in
tandem with new subdivision (g) on appointment of class counsel, which may afford an opportunity for the court to provide an
early framework for an eventual fee award, or for monitoring the work of class counsel during the pendency of the action.
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Subdivision (h) applies to “an action certified as a class action.” This includes cases in which there is a simultaneous proposal for
class certification and settlement even though technically the class may not be certified unless the court approves the settlement
pursuant to review under Rule 23(e). When a settlement is proposed for Rule 23(e) approval, either after certification or with
a request for certification, notice to class members about class counsel's fee motion would ordinarily accompany the notice to
the class about the settlement proposal itself.
This subdivision does not undertake to create new grounds for an award of attorney fees or nontaxable costs. Instead, it applies
when such awards are authorized by law or by agreement of the parties. Against that background, it provides a format for all
awards of attorney fees and nontaxable costs in connection with a class action, not only the award to class counsel. In some
situations, there may be a basis for making an award to other counsel whose work produced a beneficial result for the class,
such as attorneys who acted for the class before certification but were not appointed class counsel, or attorneys who represented
objectors to a proposed settlement under Rule 23(e) or to the fee motion of class counsel. Other situations in which fee awards
are authorized by law or by agreement of the parties may exist.
This subdivision authorizes an award of “reasonable” attorney fees and nontaxable costs. This is the customary term for
measurement of fee awards in cases in which counsel may obtain an award of fees under the “common fund” theory that applies
in many class actions, and is used in many fee-shifting statutes. Depending on the circumstances, courts have approached the
determination of what is reasonable in different ways. In particular, there is some variation among courts about whether in
“common fund” cases the court should use the lodestar or a percentage method of determining what fee is reasonable. The rule
does not attempt to resolve the question whether the lodestar or percentage approach should be viewed as preferable.
Active judicial involvement in measuring fee awards is singularly important to the proper operation of the class-action process.
Continued reliance on caselaw development of fee-award measures does not diminish the court's responsibility. In a class action,
the district court must ensure that the amount and mode of payment of attorney fees are fair and proper whether the fees come
from a common fund or are otherwise paid. Even in the absence of objections, the court bears this responsibility.
Courts discharging this responsibility have looked to a variety of factors. One fundamental focus is the result actually achieved
for class members, a basic consideration in any case in which fees are sought on the basis of a benefit achieved for class
members. The Private Securities Litigation Reform Act of 1995 explicitly makes this factor a cap for a fee award in actions
to which it applies. See 15 U.S.C. §§ 77z-1(a)(6); 78u-4(a)(6) (fee award should not exceed a “reasonable percentage of the
amount of any damages and prejudgment interest actually paid to the class”). For a percentage approach to fee measurement,
results achieved is the basic starting point.
In many instances, the court may need to proceed with care in assessing the value conferred on class members. Settlement
regimes that provide for future payments, for example, may not result in significant actual payments to class members. In this
connection, the court may need to scrutinize the manner and operation of any applicable claims procedure. In some cases, it may
be appropriate to defer some portion of the fee award until actual payouts to class members are known. Settlements involving
nonmonetary provisions for class members also deserve careful scrutiny to ensure that these provisions have actual value to
the class. On occasion the court's Rule 23(e) review will provide a solid basis for this sort of evaluation, but in any event it is
also important to assessing the fee award for the class.
At the same time, it is important to recognize that in some class actions the monetary relief obtained is not the sole determinant of
an appropriate attorney fees award. Cf. Blanchard v. Bergeron, 489 U.S. 87, 95 (1989) (cautioning in an individual case against
an “undesirable emphasis” on “the importance of the recovery of damages in civil rights litigation” that might “shortchange
efforts to seek effective injunctive or declaratory relief”).
Any directions or orders made by the court in connection with appointing class counsel under Rule 23(g) should weigh heavily
in making a fee award under this subdivision.
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Courts have also given weight to agreements among the parties regarding the fee motion, and to agreements between class
counsel and others about the fees claimed by the motion. Rule 54(d)(2)(B) provides: “If directed by the court, the motion shall
also disclose the terms of any agreement with respect to fees to be paid for the services for which claim is made.” The agreement
by a settling party not to oppose a fee application up to a certain amount, for example, is worthy of consideration, but the court
remains responsible to determine a reasonable fee. “Side agreements” regarding fees provide at least perspective pertinent to
an appropriate fee award.
In addition, courts may take account of the fees charged by class counsel or other attorneys for representing individual claimants
or objectors in the case. In determining a fee for class counsel, the court's objective is to ensure an overall fee that is fair
for counsel and equitable within the class. In some circumstances individual fee agreements between class counsel and class
members might have provisions inconsistent with those goals, and the court might determine that adjustments in the class fee
award were necessary as a result.
Finally, it is important to scrutinize separately the application for an award covering nontaxable costs. If costs were addressed in
the order appointing class counsel, those directives should be a presumptive starting point in determining what is an appropriate
award.
Paragraph (1). Any claim for an award of attorney fees must be sought by motion under Rule 54(d)(2), which invokes the
provisions for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the distinctive features of class action fee motions,
however, the provisions of this subdivision control disposition of fee motions in class actions, while Rule 54(d)(2) applies to
matters not addressed in this subdivision.
The court should direct when the fee motion must be filed. For motions by class counsel in cases subject to court review of
a proposed settlement under Rule 23(e), it would be important to require the filing of at least the initial motion in time for
inclusion of information about the motion in the notice to the class about the proposed settlement that is required by Rule 23(e).
In cases litigated to judgment, the court might also order class counsel's motion to be filed promptly so that notice to the class
under this subdivision (h) can be given.
Besides service of the motion on all parties, notice of class counsel's motion for attorney fees must be “directed to the class in a
reasonable manner.” Because members of the class have an interest in the arrangements for payment of class counsel whether
that payment comes from the class fund or is made directly by another party, notice is required in all instances. In cases in which
settlement approval is contemplated under Rule 23(e), notice of class counsel's fee motion should be combined with notice of
the proposed settlement, and the provision regarding notice to the class is parallel to the requirements for notice under Rule
23(e). In adjudicated class actions, the court may calibrate the notice to avoid undue expense.
Paragraph (2). A class member and any party from whom payment is sought may object to the fee motion. Other parties--for
example, nonsettling defendants--may not object because they lack a sufficient interest in the amount the court awards. The rule
does not specify a time limit for making an objection. In setting the date objections are due, the court should provide sufficient
time after the full fee motion is on file to enable potential objectors to examine the motion.
The court may allow an objector discovery relevant to the objections. In determining whether to allow discovery, the court
should weigh the need for the information against the cost and delay that would attend discovery. See Rule 26(b)(2). One factor
in determining whether to authorize discovery is the completeness of the material submitted in support of the fee motion, which
depends in part on the fee measurement standard applicable to the case. If the motion provides thorough information, the burden
should be on the objector to justify discovery to obtain further information.
Paragraph (3). Whether or not there are formal objections, the court must determine whether a fee award is justified and, if
so, set a reasonable fee. The rule does not require a formal hearing in all cases. The form and extent of a hearing depend on the
circumstances of the case. The rule does require findings and conclusions under Rule 52(a).
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Paragraph (4). By incorporating Rule 54(d)(2), this provision gives the court broad authority to obtain assistance in determining
the appropriate amount to award. In deciding whether to direct submission of such questions to a special master or magistrate
judge, the court should give appropriate consideration to the cost and delay that such a process might entail.
2007 Amendment
The language of Rule 23 has been amended as part of the general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.
Amended Rule 23(d)(2) carries forward the provisions of former Rule 23(d) that recognize two separate propositions. First, a
Rule 23(d) order may be combined with a pretrial order under Rule 16. Second, the standard for amending the Rule 23(d) order
continues to be the more open-ended standard for amending Rule 23(d) orders, not the more exacting standard for amending
Rule 16 orders.
As part of the general restyling, intensifiers that provide emphasis but add no meaning are consistently deleted. Amended Rule
23(f) omits as redundant the explicit reference to court of appeals discretion in deciding whether to permit an interlocutory
appeal. The omission does not in any way limit the unfettered discretion established by the original rule.
2009 Amendment
The time set in the former rule at 10 days has been revised to 14 days. See the Note to Rule 6.
2018 Amendments
Rule 23 is amended mainly to address issues related to settlement, and also to take account of issues that have emerged since
the rule was last amended in 2003.
Subdivision (c)(2). As amended, Rule 23(e)(1) provides that the court must direct notice to the class regarding a proposed
class-action settlement only after determining that the prospect of class certification and approval of the proposed settlement
justifies giving notice. This decision has been called “preliminary approval” of the proposed class certification in Rule 23(b)
(3) actions. It is common to send notice to the class simultaneously under both Rule 23(e)(1) and Rule 23(c)(2)(B), including
a provision for class members to decide by a certain date whether to opt out. This amendment recognizes the propriety of this
combined notice practice.
Subdivision (c)(2) is also amended to recognize contemporary methods of giving notice to class members. Since Eisen v.
Carlisle & Jacquelin, 417 U.S. 156 (1974), interpreted the individual notice requirement for class members in Rule 23(b)(3)
class actions, many courts have read the rule to require notice by first class mail in every case. But technological change since
1974 has introduced other means of communication that may sometimes provide a reliable additional or alternative method
for giving notice. Although first class mail may often be the preferred primary method of giving notice, courts and counsel
have begun to employ new technology to make notice more effective. Because there is no reason to expect that technological
change will cease, when selecting a method or methods of giving notice courts should consider the capacity and limits of current
technology, including class members' likely access to such technology.
Rule 23(c)(2)(B) is amended to take account of these changes. The rule continues to call for giving class members “the best notice
that is practicable.” It does not specify any particular means as preferred. Although it may sometimes be true that electronic
methods of notice, for example email, are the most promising, it is important to keep in mind that a significant portion of class
members in certain cases may have limited or no access to email or the Internet.
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Instead of preferring any one means of notice, therefore, the amended rule relies on courts and counsel to focus on the means or
combination of means most likely to be effective in the case before the court. The court should exercise its discretion to select
appropriate means of giving notice. In providing the court with sufficient information to enable it to decide whether to give
notice to the class of a proposed class-action settlement under Rule 23(e)(1), it would ordinarily be important to include details
about the proposed method of giving notice and to provide the court with a copy of each notice the parties propose to use.
In determining whether the proposed means of giving notice is appropriate, the court should also give careful attention to the
content and format of the notice and, if notice is given under both Rule 23(e)(1) and Rule 23(c)(2)(B), any claim form class
members must submit to obtain relief.
Counsel should consider which method or methods of giving notice will be most effective; simply assuming that the “traditional”
methods are best may disregard contemporary communication realities. The ultimate goal of giving notice is to enable class
members to make informed decisions about whether to opt out or, in instances where a proposed settlement is involved, to
object or to make claims. Rule 23(c)(2)(B) directs that the notice be “in plain, easily understood language.” Means, format, and
content that would be appropriate for class members likely to be sophisticated, for example in a securities fraud class action,
might not be appropriate for a class having many members likely to be less sophisticated. The court and counsel may wish to
consider the use of class notice experts or professional claims administrators.
Attention should focus also on the method of opting out provided in the notice. The proposed method should be as convenient
as possible, while protecting against unauthorized opt-out notices.
Subdivision (e). The introductory paragraph of Rule 23(e) is amended to make explicit that its procedural requirements apply
in instances in which the court has not certified a class at the time that a proposed settlement is presented to the court. The
notice required under Rule 23(e)(1) then should also satisfy the notice requirements of amended Rule 23(c)(2)(B) for a class to
be certified under Rule 23(b)(3), and trigger the class members' time to request exclusion. Information about the opt-out rate
could then be available to the court when it considers final approval of the proposed settlement.
Subdivision (e)(1). The decision to give notice of a proposed settlement to the class is an important event. It should be based
on a solid record supporting the conclusion that the proposed settlement will likely earn final approval after notice and an
opportunity to object. The parties must provide the court with information sufficient to determine whether notice should be
sent. At the time they seek notice to the class, the proponents of the settlement should ordinarily provide the court with all
available materials they intend to submit to support approval under Rule 23(e)(2) and that they intend to make available to class
members. The amended rule also specifies the standard the court should use in deciding whether to send notice--that it likely
will be able both to approve the settlement proposal under Rule 23(e)(2) and, if it has not previously certified a class, to certify
the class for purposes of judgment on the proposal.
The subjects to be addressed depend on the specifics of the particular class action and proposed settlement. But some general
observations can be made.
One key element is class certification. If the court has already certified a class, the only information ordinarily necessary is
whether the proposed settlement calls for any change in the class certified, or of the claims, defenses, or issues regarding which
certification was granted. But if a class has not been certified, the parties must ensure that the court has a basis for concluding
that it likely will be able, after the final hearing, to certify the class. Although the standards for certification differ for settlement
and litigation purposes, the court cannot make the decision regarding the prospects for certification without a suitable basis
in the record. The ultimate decision to certify the class for purposes of settlement cannot be made until the hearing on final
approval of the proposed settlement. If the settlement is not approved, the parties' positions regarding certification for settlement
should not be considered if certification is later sought for purposes of litigation.
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Regarding the proposed settlement, many types of information might appropriately be provided to the court. A basic focus is
the extent and type of benefits that the settlement will confer on the members of the class. Depending on the nature of the
proposed relief, that showing may include details of the contemplated claims process and the anticipated rate of claims by class
members. Because some funds are frequently left unclaimed, the settlement agreement ordinarily should address the distribution
of those funds.
The parties should also supply the court with information about the likely range of litigated outcomes, and about the risks that
might attend full litigation. Information about the extent of discovery completed in the litigation or in parallel actions may often
be important. In addition, as suggested by Rule 23(b)(3)(B), the parties should provide information about the existence of other
pending or anticipated litigation on behalf of class members involving claims that would be released under the proposal.
The proposed handling of an award of attorney's fees under Rule 23(h) ordinarily should be addressed in the parties' submission
to the court. In some cases, it will be important to relate the amount of an award of attorney's fees to the expected benefits to
the class. One way to address this issue is to defer some or all of the award of attorney's fees until the court is advised of the
actual claims rate and results.
Another topic that normally should be considered is any agreement that must be identified under Rule 23(e)(3).
The parties may supply information to the court on any other topic that they regard as pertinent to the determination whether
the proposal is fair, reasonable, and adequate. The court may direct the parties to supply further information about the topics
they do address, or to supply information on topics they do not address. The court should not direct notice to the class until
the parties' submissions show it is likely that the court will be able to approve the proposal after notice to the class and a final
approval hearing.
Subdivision (e)(2). The central concern in reviewing a proposed class-action settlement is that it be fair, reasonable, and
adequate. Courts have generated lists of factors to shed light on this concern. Overall, these factors focus on comparable
considerations, but each circuit has developed its own vocabulary for expressing these concerns. In some circuits, these lists
have remained essentially unchanged for thirty or forty years. The goal of this amendment is not to displace any factor, but
rather to focus the court and the lawyers on the core concerns of procedure and substance that should guide the decision whether
to approve the proposal.
A lengthy list of factors can take on an independent life, potentially distracting attention from the central concerns that inform the
settlement-review process. A circuit's list might include a dozen or more separately articulated factors. Some of those factors-perhaps many--may not be relevant to a particular case or settlement proposal. Those that are relevant may be more or less
important to the particular case. Yet counsel and courts may feel it necessary to address every factor on a given circuit's list
in every case. The sheer number of factors can distract both the court and the parties from the central concerns that bear on
review under Rule 23(e)(2).
This amendment therefore directs the parties to present the settlement to the court in terms of a shorter list of core concerns, by
focusing on the primary procedural considerations and substantive qualities that should always matter to the decision whether
to approve the proposal.
Approval under Rule 23(e)(2) is required only when class members would be bound under Rule 23(c)(3). Accordingly, in
addition to evaluating the proposal itself, the court must determine whether it can certify the class under the standards of Rule
23(a) and (b) for purposes of judgment based on the proposal.
Paragraphs (A) and (B). These paragraphs identify matters that might be described as “procedural” concerns, looking to the
conduct of the litigation and of the negotiations leading up to the proposed settlement. Attention to these matters is an important
foundation for scrutinizing the substance of the proposed settlement. If the court has appointed class counsel or interim class
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counsel, it will have made an initial evaluation of counsel's capacities and experience. But the focus at this point is on the actual
performance of counsel acting on behalf of the class.
The information submitted under Rule 23(e)(1) may provide a useful starting point in assessing these topics. For example, the
nature and amount of discovery in this or other cases, or the actual outcomes of other cases, may indicate whether counsel
negotiating on behalf of the class had an adequate information base. The pendency of other litigation about the same general
subject on behalf of class members may also be pertinent. The conduct of the negotiations may be important as well. For
example, the involvement of a neutral or court-affiliated mediator or facilitator in those negotiations may bear on whether they
were conducted in a manner that would protect and further the class interests. Particular attention might focus on the treatment
of any award of attorney's fees, with respect to both the manner of negotiating the fee award and its terms.
Paragraphs (C) and (D). These paragraphs focus on what might be called a “substantive” review of the terms of the proposed
settlement. The relief that the settlement is expected to provide to class members is a central concern. Measuring the proposed
relief may require evaluation of any proposed claims process; directing that the parties report back to the court about actual
claims experience may be important. The contents of any agreement identified under Rule 23(e)(3) may also bear on the
adequacy of the proposed relief, particularly regarding the equitable treatment of all members of the class.
Another central concern will relate to the cost and risk involved in pursuing a litigated outcome. Often, courts may need to
forecast the likely range of possible classwide recoveries and the likelihood of success in obtaining such results. That forecast
cannot be done with arithmetic accuracy, but it can provide a benchmark for comparison with the settlement figure.
If the class has not yet been certified for trial, the court may consider whether certification for litigation would be granted were
the settlement not approved.
Examination of the attorney-fee provisions may also be valuable in assessing the fairness of the proposed settlement. Ultimately,
any award of attorney's fees must be evaluated under Rule 23(h), and no rigid limits exist for such awards. Nonetheless, the
relief actually delivered to the class can be a significant factor in determining the appropriate fee award.
Often it will be important for the court to scrutinize the method of claims processing to ensure that it facilitates filing legitimate
claims. A claims processing method should deter or defeat unjustified claims, but the court should be alert to whether the claims
process is unduly demanding.
Paragraph (D) calls attention to a concern that may apply to some class action settlements--inequitable treatment of some class
members vis-a-vis others. Matters of concern could include whether the apportionment of relief among class members takes
appropriate account of differences among their claims, and whether the scope of the release may affect class members in different
ways that bear on the apportionment of relief.
Subdivisions (e)(3) and (e)(4). Headings are added to subdivisions (e)(3) and (e)(4) in accord with style conventions. These
additions are intended to be stylistic only.
Subdivision (e)(5). The submissions required by Rule 23(e)(1) may provide information critical to decisions whether to object
or opt out. Objections by class members can provide the court with important information bearing on its determination under
Rule 23(e)(2) whether to approve the proposal.
Subdivision (e)(5)(A). The rule is amended to remove the requirement of court approval for every withdrawal of an objection.
An objector should be free to withdraw on concluding that an objection is not justified. But Rule 23(e)(5)(B)(i) requires court
approval of any payment or other consideration in connection with withdrawing the objection.
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The rule is also amended to clarify that objections must provide sufficient specifics to enable the parties to respond to them and
the court to evaluate them. One feature required of objections is specification whether the objection asserts interests of only
the objector, or of some subset of the class, or of all class members. Beyond that, the rule directs that the objection state its
grounds “with specificity.” Failure to provide needed specificity may be a basis for rejecting an objection. Courts should take
care, however, to avoid unduly burdening class members who wish to object, and to recognize that a class member who is not
represented by counsel may present objections that do not adhere to technical legal standards.
Subdivision (e)(5)(B). Good-faith objections can assist the court in evaluating a proposal under Rule 23(e)(2). It is legitimate
for an objector to seek payment for providing such assistance under Rule 23(h).
But some objectors may be seeking only personal gain, and using objections to obtain benefits for themselves rather than
assisting in the settlement-review process. At least in some instances, it seems that objectors--or their counsel--have sought
to obtain consideration for withdrawing their objections or dismissing appeals from judgments approving class settlements.
And class counsel sometimes may feel that avoiding the delay produced by an appeal justifies providing payment or other
consideration to these objectors. Although the payment may advance class interests in a particular case, allowing payment
perpetuates a system that can encourage objections advanced for improper purposes.
The court-approval requirement currently in Rule 23(e)(5) partly addresses this concern. Because the concern only applies when
consideration is given in connection with withdrawal of an objection, however, the amendment requires approval under Rule
23(e)(5)(B)(i) only when consideration is involved. Although such payment is usually made to objectors or their counsel, the
rule also requires court approval if a payment in connection with forgoing or withdrawing an objection or appeal is instead
to another recipient. The term “consideration” should be broadly interpreted, particularly when the withdrawal includes some
arrangements beneficial to objector counsel. If the consideration involves a payment to counsel for an objector, the proper
procedure is by motion under Rule 23(h) for an award of fees.
Rule 23(e)(5)(B)(ii) applies to consideration in connection with forgoing, dismissing, or abandoning an appeal from a judgment
approving the proposal. Because an appeal by a class-action objector may produce much longer delay than an objection before
the district court, it is important to extend the court-approval requirement to apply in the appellate context. The district court is
best positioned to determine whether to approve such arrangements; hence, the rule requires that the motion seeking approval
be made to the district court.
Until the appeal is docketed by the circuit clerk, the district court may dismiss the appeal on stipulation of the parties or on the
appellant's motion. See Fed. R. App. P. 42(a). Thereafter, the court of appeals has authority to decide whether to dismiss the
appeal. This rule's requirement of district court approval of any consideration in connection with such dismissal by the court of
appeals has no effect on the authority of the court of appeals to decide whether to dismiss the appeal. It is, instead, a requirement
that applies only to providing consideration in connection with forgoing, dismissing, or abandoning an appeal.
Subdivision (e)(5)(C). Because the court of appeals has jurisdiction over an objector's appeal from the time that it is docketed
in the court of appeals, the procedure of Rule 62.1 applies. That procedure does not apply after the court of appeals' mandate
returns the case to the district court.
Subdivision (f). As amended, Rule 23(e)(1) provides that the court must direct notice to the class regarding a proposed classaction settlement only after determining that the prospect of eventual class certification justifies giving notice. But this decision
does not grant or deny class certification, and review under Rule 23(f) would be premature. This amendment makes it clear that
an appeal under this rule is not permitted until the district court decides whether to certify the class.
The rule is also amended to extend the time to file a petition for review of a class-action certification order to 45 days whenever
a party is the United States, one of its agencies, or a United States officer or employee sued for an act or omission occurring in
connection with duties performed on the United States' behalf. In such a case, the extension applies to a petition for permission
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to appeal by any party. The extension recognizes--as under Rules 4(i) and 12(a) and Appellate Rules 4(a)(1)(B) and 40(a)(1)-that the United States has a special need for additional time in regard to these matters. It applies whether the officer or employee
is sued in an official capacity or an individual capacity. An action against a former officer or employee of the United States is
covered by this provision in the same way as an action against a present officer or employee. Termination of the relationship
between the individual defendant and the United States does not reduce the need for additional time.

Notes of Decisions (4365)
Fed. Rules Civ. Proc. Rule 23, 28 U.S.C.A., FRCP Rule 23
Including Amendments Received Through 5-1-20
End of Document
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United States Code Annotated
Rules of the United States Court of Federal Claims (Refs & Annos)
Title IV. Parties
RCFC Rule 23
Rule 23. Class Actions
Currentness
(a) Prerequisites. One or more members of a class may sue as representative parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable. A class action may be maintained if RCFC 23(a) is satisfied and if:
(1) [not used];
(2) the United States has acted or refused to act on grounds generally applicable to the class; and
(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these findings include:
(A) the class members' interests in individually controlling the prosecution of separate actions;
(B) the extent and nature of any litigation concerning the controversy already begun by class members;
(C) [not used]; and
(D) the likely difficulties in managing a class action.
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(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.
(1) Certification Order.
(A) Time to Issue. At an early practicable time after a person sues as a class representative, the court must determine by
order whether to certify the action as a class action.
(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the class and the
class claims, issues, or defenses, and must appoint class counsel under RCFC 23(g).
(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or amended before
final judgment.
(2) Notice.
(A) [Not used.]
(B) For any class certified under RCFC 23(b)--or upon ordering notice under RCFC 23(e)(1) to a class proposed to be
certified for purposes of settlement under RCFC 23(b)--the court must direct to class members the best notice that is
practicable under the circumstances, including individual notice to all members who can be identified through reasonable
effort. The notice may be by one or more of the following: United States mail, electronic means, or other appropriate
means. The notice must clearly and concisely state in plain, easily understood language:
(i) the nature of the action;
(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member so desires;
(v) that the court will include in the class any member who requests inclusion;
(vi) the time and manner for requesting inclusion;
(vii) the binding effect of a class judgment on members under RCFC 23(c)(3); and
(viii) that the court may permit withdrawal from the class of a member who initially requested inclusion.
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(3) Judgment. Whether or not favorable to the class, the judgment in a class action must include and specify or describe
those to whom the RCFC 23(c)(2) notice was directed, and whom the court finds to be class members.
(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with respect to particular
issues.
(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.
(d) Conducting the Action.
(1) In General. In conducting an action under this rule, the court may issue orders that:
(A) determine the course of proceedings or prescribe measures to prevent undue repetition or complication in presenting
evidence or argument;
(B) require--to protect class members and fairly conduct the action--giving appropriate notice to some or all class members
of:
(i) any step in the action;
(ii) the proposed extent of the judgment; or
(iii) the members' opportunity to signify whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or to otherwise come into the action;
(C) impose conditions on the representative parties or on intervenors;
(D) require that the pleadings be amended to eliminate allegations about representation of absent persons and that the
action proceed accordingly; or
(E) deal with similar procedural matters.
(2) Combining and Amending Orders. An order under RCFC 23(d)(1) may be altered or amended from time to time and
may be combined with an order under RCFC 16.
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(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses of a certified class--or a class proposed
to be certified for purposes of settlement--may be settled, voluntarily dismissed, or compromised only with the court's approval.
The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:
(1) Notice to the Class.
(A) Information That Parties Must Provide to the Court. The parties must provide the court with information sufficient
to enable it to determine whether to give notice of the proposal to the class.
(B) Grounds for a Decision to Give Notice. The court must direct notice in a reasonable manner to all class members
who would be bound by the proposal if giving notice is justified by the parties' showing that the court will likely be able to:
(i) approve the proposal under RCFC 23(e)(2); and
(ii) certify the class for purposes of judgment on the proposal.
(2) Approval of the Proposal. If the proposal would bind class members, the court may approve it only after a hearing and
only on finding that it is fair, reasonable, and adequate after considering whether:
(A) the class representatives and class counsel have adequately represented the class;
(B) the proposal was negotiated at arm's length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the class, including the method of processing classmember claims;
(iii) the terms of any proposed award of attorney's fees, including timing of payment; and
(iv) any agreement required to be identified under RCFC 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
(3) Identifying Agreements. The parties seeking approval must file a statement identifying any agreement made in
connection with the proposal.
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(4) Opportunity to Withdraw. If the class action was previously certified under RCFC 23(b), the court may refuse to approve
a settlement unless it affords an opportunity to request withdrawal to individual class members who had earlier elected to
join the class.
(5) Class-Member Objections.
(A) In General. Any class member may object to the proposal if it requires court approval under this subdivision (e). The
objection must state whether it applies only to the objector, to a specific subset of the class, or to the entire class, and also
state with specificity the grounds for the objection.
(B) Court Approval Required for Payment in Connection With an Objection. Unless approved by the court after a
hearing, no payment or other consideration may be provided in connection with:
(i) forgoing or withdrawing an objection, or
(ii) forgoing, dismissing, or abandoning an appeal from a judgment approving the proposal.
(C) Procedure for Approval After an Appeal. [Not used.]
(f) Appeals. [Not used.]
(g) Class Counsel.
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint class counsel.
In appointing class counsel, the court:
(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims in the action;
(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in the action;
(iii) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;
(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;
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(C) may order potential class counsel to provide information on any subject pertinent to the appointment and to propose
terms for attorney's fees and nontaxable costs;
(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under RCFC
23(h); and
(E) may make further orders in connection with the appointment.
(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under RCFC 23(g)(1) and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant best able to represent the interests of the class.
(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before determining whether
to certify the action as a class action.
(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.
(h) Attorney's Fees and Nontaxable Costs. In a certified class action, the court may award reasonable attorney's fees and
nontaxable costs that are authorized by law or by the parties' agreement. The following procedures apply:
(1) A claim for an award must be made by motion under RCFC 54(d)(2), subject to the provisions of this subdivision (h),
at a time the court sets. Notice of the motion must be served on all parties and, for motions by class counsel, directed to
class members in a reasonable manner.
(2) A class member, or party from whom payment is sought, may object to the motion.
(3) The court may hold a hearing and must find the facts and state its legal conclusions under RCFC 52(a).
(4) [Not used.]
CREDIT(S)
(As revised and reissued May 1, 2002; as amended July 1, 2004; Nov. 3, 2008; Jan. 11, 2010; July 2, 2018; July 1, 2019.)
RULES COMMITTEE NOTES
2002 Revision
RCFC 23 has been completely rewritten. Although the court's rule is modeled largely on the comparable FRCP, there are
significant differences between the two rules. In the main, the court's rule adopts the criteria for certifying and maintaining a
class action as set forth in Quinault Allottee Ass'n v. United States, 197 Ct. Cl. 134, 453 F.2d 1272 (1972).
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Because the relief available in this court is generally confined to individual money claims against the United States, the situations
justifying the use of a class action are correspondingly narrower than those addressed in FRCP 23. Thus, the court's rule does
not accommodate, inter alia, the factual situations redressable through declaratory and injunctive relief contemplated under
FRCP 23(b)(1) and (b)(2).
Additionally, unlike the FRCP, the court's rule contemplates only opt-in class certifications, not opt-out classes. The latter were
viewed as inappropriate here because of the need for specificity in money judgments against the United States, and the fact that
the court's injunctive powers--the typical focus of an opt-out class--are more limited than those of a district court.
Finally, the court's rule does not contain a provision comparable to FRCP 23(f). That subdivision, which provides that a “court
of appeals may in its discretion permit an appeal from an order ... granting or denying class certification,” has its origin in
28 U.S.C. § 1292(e), which authorizes the Supreme Court to promulgate rules that provide for an appeal of an interlocutory
decision other than those set out in Section 1292. Because no comparable statutory authority exists for this court's promulgation
of a similar rule, subdivision (f) has been omitted. It should be noted, however, that the Court of Federal Claims may certify
questions to the Court of Appeals for the Federal Circuit pursuant to 28 U.S.C. §§ 1292(b), 1295.
2004 Amendment
In addition to the rule changes introduced in 2002, the text of the current rule also incorporates the revisions to FRCP 23 effective
December 1, 2003. These revisions, which appear as subdivisions (c), (e), (g), and (h) of the rule, adopt the text of the FRCP
except where modification in wording was necessary to accommodate the “opt-in” character of this court's class action practice.
2008 Amendment
The language of RCFC 23 has been amended to conform to the general restyling of the FRCP.
In addition, subdivision (h) (“Attorney's Fees and Nontaxable Costs”) has been expanded to (i) recognize that an award of
attorney's fees may be authorized either by law (as was previously recognized in the rule) or “by the parties' agreement”; and
(ii) include the procedural protections accorded class members under FRCP 23(h)(1)-(3) with respect to claims for an award
of attorney's fees.
2010 Amendment
RCFC 23(g)(1)(B) has been amended by substituting the word “adequately” for the word “accurately” to conform to the FRCP.
2018 Amendment
RCFC 23(c)(2)(B) has been amended by adding item (viii) to allow withdrawal from the class of a member who initially
requested inclusion.
2019 Amendment
RCFC 23 has been amended in accordance with the corresponding changes to FRCP 23 that became effective December 1, 2018.

Notes of Decisions (176)
RCFC Rule 23, 28 U.S.C.A., FCL CT Rule 23

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.095

7

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 99 of 240
Rule 23. Class Actions, FCL CT Rule 23

Including Amendments Received Through 4/1/2020
End of Document
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7AA Fed. Prac. & Proc. Civ. § 1778 (3d ed.)
Federal Practice and Procedure (Wright & Miller) | April 2020 Update
Federal Rules of Civil Procedure
Chapter 5. Parties
Mary Kay Kane a0
Rule 23. Class Actions
C. Class Actions Maintainable

§ 1778 Class Actions in Which Common Questions
Predominate Over Individual Questions—Common
Questions Must Predominate Over Individual Issues
Primary Authority
•

Fed. R. Civ. P. 23

Forms
•

West's Federal Forms §§ 3051 to 3107

The first prerequisite to bringing an action under Rule 23(b)(3) is that common questions of law or fact must predominate over
the individual issues presented by the dispute. Exactly what is meant by “predominate” is not made clear in the rule, however. 1
Nor have the courts developed any ready quantitative or qualitative test for determining whether the common questions satisfy
the rule's test. 2 What is clear, however, is that it is not sufficient that common questions merely exist, 3 as is true for purposes

of Rule 23(a)(2), 4 and that the court is under a duty to evaluate the relationship between the common and individual issues

in all actions under Rule 23(b)(3). 5

Most courts have not attempted to measure the amount of time that will be spent litigating each issue in the case to decide
whether the common issues predominate in the sense of how much time will be devoted to them. Although their reluctance at
least in part is due to the purely hypothetical nature of this type of inquiry, it also reflects the fact that clockwatching is not
very helpful in ascertaining whether class-action treatment would be desirable in a particular case. One court, in the course of
expressly rejecting the suggestion that predominance should be decided on the basis of the total time that will be spent on the
proof of common issues as compared with that to be spent on individual issues, reasoned as follows:
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(A)rguably it is true that as a class action more time in toto will be spent in proof of individual damage claims in
any of the class actions than will be spent in proof of conspiracy. … (However,) if there were to be but a single
case for trial, the court would expect that the great bulk of the time of that trial would be consumed with proof or
the attempted proof of the existence and effect of a conspiracy and that the fraudulent concealment and damage
issues would be far less predominant in the sense of time consumed at the trial. Were there to be 500 separate
suits, this same pattern undoubtedly would prevail as to each. It seems specious and begging the question to say
that if these 500 law suits were brought into a class so that proof on the issues of conspiracy need be adduced
only once and the result then becomes binding on all 500, that thereby the common issue of conspiracy no longer
predominates because from a total time standpoint, cumulatively individual damage proof will take longer. 6

The clear implication of the quoted passage is that the proper standard under Rule 23(b)(3) is a pragmatic one, 7 which is in
keeping with the basic objectives of the Rule 23(b)(3) class action. When common questions represent a significant aspect of
the case and they can be resolved for all members of the class in a single adjudication, there is a clear justification for handling

the dispute on a representative rather than on an individual basis. 8 For example, some courts have held that an action can be
brought under subdivision (b)(3) even though there is not a complete identity of facts relating to all class members, as long as a

“common nucleus of operative facts” is present, 9 a test very similar to that used to determine the application of the doctrine of

pendent (now supplemental) jurisdiction. 10 Of course, the district judge must find sufficient mutuality of interest among the
class members to justify adjudicating their rights or liabilities in a single action.

The common questions need not be dispositive of the entire action. 11 In other words, “predominate” should not be automatically
equated with “determinative.” Therefore, when one or more of the central issues in the action are common to the class and can
be said to predominate, the action may be considered proper under Rule 23(b)(3) even though other important matters will have
to be tried separately, 12 such as damages 13 or some affirmative defenses peculiar to some individual class members. 14 As

is elaborated more fully elsewhere, 15 this situation typically arises in antitrust or securities-fraud cases. In those actions the
courts generally hold that if defendant's activities present a “common course of conduct” so that the issue of statutory liability
is common to the class, the fact that damages or, in some securities cases, reliance may vary for each party does not require that
the class action be terminated as being beyond the scope of Rule 23(b)(3). This approach seems sound and consistent with the
court's power under Rule 23(c)(4)(A) to maintain a class action with respect to particular issues rather than the entire action. 16
According to Judge Frankel:
It is broadly implicit that a single determination by representative parties alone cannot in itself decide the claims
or defenses of all class members; it is assumed that individual questions peculiar to individual class members,
but overweighed by the common questions, will or may remain after the common questions have been finally
determined. 17

The Supreme Court's 2013 decision in Comcast Corporation v. Behrend 17.40 calls into question this long-established
understanding. In a five-to-four decision, the Court ruled that, in the antitrust action before it, the lower court erred by
refusing to probe whether plaintiff's damages model could support determining damages on a common basis. If the need for
common proof of damages is applied generally, this would present a significant barrier to Rule 23(b)(3) certification. The
dissent, thus, sought to limit the decision's impact by noting the specialized antitrust context of the case and that the parties

in Comcast had not challenged the district court's decision to require common damages proof. 17.60 Other courts have agreed,
distinguishing Comcast and not requiring damages to be proved by a common methodology in order to meet class-certification

requirements. 17.65 Yet other courts, however, have found damages to be inextricably intertwined with liability and, accordingly,
have ruled that bifurcation is not available and individual issues predominate. 17.70 And other courts have required plaintiffs to
offer a model for measuring damages on a common basis or suffer a ruling that individual issues predominate. 17.75
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Other questions that have been viewed as having overriding significance and therefore have been held to predominate
are the existence of illegal discrimination, 18 whether particular conduct violated constitutional rights, 19 tort liability, 20

patent validity, 21 and compliance with statutory disclosure requirements in suits under the Truth in Lending Act 22 or with

requirements in other consumer statutes. 23 Additional illustrative cases satisfying the predominance requirement in other areas

are set out in the note below. 24

On the other hand, if the main issues in a case require the separate adjudication of each class member's individual claim or

defense, a Rule 23(b)(3) action would be inappropriate. 25 There is a sound basis for this conclusion. Since all members of

a Rule 23(b)(3) class who do not exercise their right to be excluded from the action will be bound by the judgment, 26 it is
essential that their interests be connected closely. Otherwise, inaction on the part of an absentee, which in many cases will
not represent acquiescence, may result in a binding judgment in an action in which the absentee's interests were not presented
effectively. Moreover, when individual rather than common issues predominate, the economy and efficiency of class-action
treatment are lost and the need for judicial supervision and the risk of confusion are magnified. 27

A good illustration of a situation in which Rule 23(b)(3) is inapplicable is provided by an action to compel a school district to
offer teaching contracts on a nondiscriminatory basis. Common questions were found not to predominate and the action was

not allowed to be brought under subdivision (b)(3). 28 The court felt that the ultimate issue in the case would be whether the
reasons given for discharge were constitutionally justifiable and the inference of racial discrimination could be proved only by
the introduction of evidence pertaining to each individual.
Similarly, in Moscarelli v. Stamm, 29 the court held that plaintiffs could not maintain a class action for the alleged violation of
the securities laws with respect to churning accounts and the maintenance of margin requirements. It stated:
(L)iability for churning is predicated upon a breach of the fiduciary relationship arising from an abuse of the
control of the account entrusted to the broker, which, among other things, depends upon the nature of the account,
the transactions in the account and the understanding between the parties. … Similarly, individual issues are
predominant in the claims arising out of the violation of the margin requirements. While it is admitted that
insufficient margin was maintained in the accounts, the existence or nonexistence of participation on the part of
the customer in the violation is a critical issue. 30

Additional examples of cases in which individual issues have been found to predominate in actions asserting product-liability
claims, 31 claiming common-law fraud, 32 asserting claims under the Racketeer Influenced and Corrupt Organizations Act, 33

claiming violations of the Real Estate Settlement Procedures Act, 34 and seeking damages for discrimination 35 or for the alleged
violation of constitutional rights 36 are set out in the margin. Cases finding predominance lacking in antitrust and securities

class actions are discussed in a later section. 37 Additionally, as is discussed more fully elsewhere, 38 in multistate class actions
premised on state law, choice-of-law rules requiring the application of multiple and varying state laws may prevent finding that
common questions predominate.
Even though a court decides that the common questions do not predominate for purposes of Rule 23(b)(3), the action should not
be dismissed if it can proceed on an individual basis. The court also may consider the possibility of reshaping or subdividing
the class pursuant to Rule 23(c)(4)(B) whenever that might prove efficient and economical. 39 The effect may be to make the
common issues in the recast subclasses “predominate” for purposes of Rule 23(b)(3). At the same time, however, the Fifth
Circuit has warned against utilizing subdivision (c)(4) to manufacture predominance. The court noted:
The proper interpretation of the interaction between subdivisions (b)(3) and (c)(4) is that a cause of action, as
a whole, must satisfy the predominance requirement of (b)(3) and that (c)(4) is a housekeeping rule that allows
courts to sever the common issues for a class trial. 40
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John F. Digardi Distinguished Professor of Law, Chancellor and Dean Emeritus, University of California,
Hastings College of the Law.
Standard unclear
Harrigan v. U.S., D.C.Pa.1974, 63 F.R.D. 402, citing Wright & Miller.
Minnesota v. U.S. Steel Corp., D.C.Minn.1968, 44 F.R.D. 559, 569.
In Erbsen, “Predominance” to “Resolvability”: A New Approach to Regulating Class Actions, 2005,
58 Vand.L.Rev. 995, the author develops three principles—finality, fidelity, and feasibility—to shape
the standard for determining the similarity and dissimilarity among class members' claims, rather than
relying on “predominance,” as now understood, as the determinative factor.
Not quantitative test
Dujanovic v. MortgageAmerica, Inc., D.C.Ala.1999, 185 F.R.D. 660, 668, citing Wright, Miller &
Kane.
In re Potash Antitrust Litigation, D.C.Minn.1995, 159 F.R.D. 682, 693, citing Wright, Miller & Kane.
Dirks v. Clayton Brokerage Co. of St. Louis Inc., D.C.Minn.1985, 105 F.R.D. 125, 132, citing Wright
& Miller.
Merely exist
Although antitrust actions often are suited for class action, the mere allegation of a conspiracy to violate
the antitrust laws does not insure that common questions of law and fact will predominate over individual
questions. Windham v. American Brands, Inc., C.A.4th, 1977, 565 F.2d 59 (en banc decision), affirming
D.C.S.C.1975, 68 F.R.D. 641, 651, citing Wright & Miller, and reversing an earlier panel decision,
C.A.4th, 1976, 539 F.2d 1016, certiorari denied 98 S.Ct. 1605, 435 U.S. 968, 56 L.Ed.2d 58.
Clark v. Bonded Adjustment Co., D.C.Wash.2002, 204 F.R.D. 662, 666, citing Wright, Miller & Kane.
Edgington v. R.G. Dickinson & Co., D.C.Kan.1991, 139 F.R.D. 183, 190, citing Wright, Miller & Kane.
Mattoon v. City of Pittsfield, D.C.Mass.1989, 128 F.R.D. 17, 20, quoting Wright, Miller & Kane.
Wilensky v. Olympic Airways, S. A., D.C.Pa.1977, 73 F.R.D. 473.
Rule 23(a)(2)
See § 1763.
Duty to evaluate
District courts ruling on class-certification motions should assess predominance with its overarching
purpose in mind—namely, ensuring that a class action would achieve economies of time, effort, and
expense, and promote uniformity of decision as to persons similarly situated, without sacrificing
procedural fairness or bringing about other undesirable results. Brown v. Electrolux Home Products, Inc.,
817 F.3d 1225 (11th Cir. 2016).
District court abused its discretion, in certifying a class alleging claims against a refinery arising out of
a petroleum coke dust release from the refinery, by failing to afford its predominance determination the
rigorous analysis the class-action rule required; the district court simply concluded that "[t]he common
liability issues [could] be tried in a single class action trial with any individual issues of damages reserved
for individual treatment," and failed to consider whether the case could be streamlined using other casemanagement tools, including narrowing the claims and potential plaintiffs through summary judgment,
or facilitating the disposition of the remaining plaintiffs' claims through the issuance of a pre-discovery
order, and, moreover, the court failed to identify the substantive issues that would control the outcome,
assess which issues would predominate, and then determine whether the issues were common to the class.
Madison v. Chalmette Refining, L.L.C., 637 F.3d 551 (5th Cir. 2011).
Galoski v. Applica Consumer Products, 309 F.R.D. 419, 424 (N.D. Ohio 2015), citing Wright, Miller
& Kane.
Rockey v. Courtesy Motors, Inc., D.C.Mich.2001, 199 F.R.D. 578, 588, quoting Wright, Miller & Kane.
O'Neil v. Appel, D.C.Mich.1996, 165 F.R.D. 479, 495, citing Wright, Miller & Kane.
Time test rejected
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In re Nassau County Strip Search Cases, C.A.2d, 2006, 461 F.3d 219, 228, quoting Wright, Miller &
Kane.
Minnesota v. U.S. Steel Corp., D.C.Minn.1968, 44 F.R.D. 559, 569 (per Neville, J.).
See also
Escott v. Barchris Constr. Corp., C.A.2d, 1965, 340 F.2d 731, certiorari denied 86 S.Ct. 37, 382 U.S.
816, 15 L.Ed.2d 63.
But see
In determining the questions of predominance and manageability in deciding whether or not to certify
a group as a class action, it is proper to compare the time that would be spent on the common and
individual issues if all the claims represented were prosecuted as separate actions. B & B Investment
Club v. Kleinert's Inc., D.C.Pa.1974, 62 F.R.D. 140.
Pragmatic standard
McKinney v. U.S. Postal Service, 292 F.R.D. 62, 65 (D.D.C. 2013), quoting Wright, Miller & Kane.
Mazza v. American Honda Motor Co., 254 F.R.D. 610, 619 (C.D. Cal. 2008), citing Wright, Miller &
Kane.
In re Telectronics Pacing Sys., Inc., D.C.Ohio 1997, 172 F.R.D. 271, 287, citing Wright, Miller & Kane.
In re Copley Pharmaceutical, Inc., D.C.Wyo.1994, 158 F.R.D. 485, 491, citing Wright, Miller & Kane.
Deal v. 999 Lakeshore Ass'n, 1978, 579 P.2d 775, 779, 94 Nev. 301, citing Wright & Miller.
Significant aspect
Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1436, 185 L. Ed. 2d 515 (2013), citing Wright, Miller &
Kane (Ginsburg, J., dissenting).
The notion that the adjudication of common issues will help achieve judicial economy is an integral part
of the predominance test for class certification, and whether judicial economy will be served by class
certification in a particular case turns on the close scrutiny of the relationship between the common and
individual issues. In re Wells Fargo Home Mortg. Overtime Pay Litigation, 571 F.3d 953 (9th Cir. 2009).
Hanlon v. Chrysler Corp., C.A.9th, 1998, 150 F.3d 1011, 1022, quoting Wright, Miller & Kane.
Alonzo v. Maximus, Inc., 275 F.R.D. 513, 525 (C.D. Cal. 2011), quoting Wright, Miller & Kane.
Although the predominance requirement is more difficult to satisfy than commonality under Rule 23,
the predominance requirement is met if the common question identified is at the heart of the litigation.
Bobbitt v. Academy of Court Reporting, Inc., 249 F.R.D. 488 (E.D. Mich. 2008).
Maddock v. KB Homes, Inc., 248 F.R.D. 229, 240 (C.D. Cal. 2007), quoting Wright, Miller & Kane.
Blackwell v. SkyWest Airlines, Inc., 245 F.R.D. 453, 467 (S.D. Cal. 2007), quoting Wright, Miller &
Kane.
Powers v. Lycoming Engines, 245 F.R.D. 226, 238 (E.D. Pa. 2007), quoting Wright, Miller & Kane.
Smith v. Dearborn County, Ind., 244 F.R.D. 512, 519 (S.D. Ind. 2007), quoting Wright, Miller & Kane.
Hickey v. City of Seattle, D.C.Wash.2006, 236 F.R.D. 659, 666, quoting Wright, Miller & Kane.
Ballard v. Equifax Check Servs., Inc., D.C.Cal.1999, 186 F.R.D. 589, 597, citing Wright, Miller &
Kane.
O'Connor v. Boeing N. Am., Inc., D.C.Cal.1997, 180 F.R.D. 359, 379, citing Wright, Miller & Kane.
Rodriguez v. Carlson, D.C.Wash.1996, 166 F.R.D. 465, 477, citing Wright Miller & Kane.
Lake v. First Nationwide Bank, D.C.Pa.1994, 156 F.R.D. 615, 625, quoting Wright, Miller & Kane.
McClendon v. Continental Group, Inc., D.C.N.J.1986, 113 F.R.D. 39, 44, citing Wright, Miller & Kane.
Joseph v. General Motors Corp., D.C.Colo.1986, 109 F.R.D. 635, 641, quoting Wright & Miller.
In re Asbestos School Litigation, D.C.Pa.1984, 104 F.R.D. 422, 431, citing Wright & Miller.
In re “Agent Orange” Prod. Liability Litigation, D.C.N.Y.1983, 100 F.R.D. 718, 722, citing Wright &
Miller.
See also
National Gypsum v. Kirbyville Independent School Dist., Tex.App.1989, 770 S.W.2d 621, 625, citing
Wright, Miller & Kane.
Common nucleus
Esplin v. Hirschi, C.A.10th, 1968, 402 F.2d 94, 99, certiorari denied 89 S.Ct. 1194, 394 U.S. 928, 22
L.Ed.2d 459.
Sharp v. Coopers & Lybrand, D.C.Pa.1976, 70 F.R.D. 544.
Satisfaction of the criteria that questions of law or fact common to members of the class predominate over
any questions affecting only individual members within the meaning of Rule 23(b)(3) normally turns on
the answer to the one basic question of whether there is an essential common factual link between all
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class members and the defendant for which law provides a remedy. Halverson v. Convenient Food Mart,
Inc., D.C.Ill.1974, 69 F.R.D. 331.
Kristiansen v. John Mullins & Sons, Inc., D.C.N.Y.1973, 59 F.R.D. 99.
Illinois v. Harper & Row Publishers, Inc., D.C.Ill.1969, 301 F.Supp. 484, 488 n. 7.
Geo. H. McFadden & Bro., Inc. v. Home-Stake Prod. Co., D.C.Okl.1968, 295 F.Supp. 590.
Siegel v. Chicken Delight, Inc., D.C.Cal.1967, 271 F.Supp. 722, 726.
Pendent jurisdiction
United Mine Workers of America v. Gibbs, 1966, 86 S.Ct. 1130, 383 U.S. 715, 16 L.Ed.2d 218.
Pendent jurisdiction is discussed in vol. 13B, §§ 3567 to 3567.2.
Need not be dispositive
The need for calculations of the individual benefits due individual claimants is no reason for barring class
relief with respect to common legal issues that will determine the formula under which the calculations
are to be made. Liberty Alliance of the Blind v. Califano, C.A.3d, 1977, 568 F.2d 333.
Esplin v. Hirschi, C.A.10th, 1968, 402 F.2d 94, certiorari denied 89 S.Ct. 1194, 394 U.S. 928, 22 L.Ed.2d
459.
Lockwood Motors, Inc. v. General Motors Corp., D.C.Minn.1995, 162 F.R.D. 569, 580, citing Wright,
Miller & Kane.
In re Potash Antitrust Litigation, D.C.Minn.1995, 159 F.R.D. 682, 693, citing Wright, Miller & Kane.
John Does 1–100 v. Boyd, D.C.Minn.1985, 613 F.Supp. 1514, 1530, quoting Wright & Miller.
Mertens v. Abbott Labs., D.C.N.H.1983, 99 F.R.D. 38, 41, citing Wright & Miller.
The existence of individual questions concerning class members does not necessarily defeat the
commonality requirement for class actions; the rule requires only that common questions predominate,
not that they be unanimous. Kleiner v. First Nat. Bank of Atlanta, D.C.Ga.1983, 97 F.R.D. 683.
That some individual questions were to be litigated in the case did not preclude finding that common
issues would predominate at trial, for purposes of maintaining a class action. Wolfson v. Artisans Savs.
Bank, D.C.Del.1979, 83 F.R.D. 547.
Metge v. Baehler, D.C.Iowa 1978, 77 F.R.D. 470.
Cohen v. Uniroyal, Inc., D.C.Pa.1977, 77 F.R.D. 685.
In re Sugar Indus. Antitrust Litigation, D.C.Pa.1976, 73 F.R.D. 322.
Chevalier v. Baird Savs. Ass'n, D.C.Pa.1976, 72 F.R.D. 140.
Umbriac v. American Snacks, Inc., D.C.Pa.1975, 388 F.Supp. 265 (dictum).
Partain v. First Nat. Bank of Montgomery, D.C.Ala.1973, 59 F.R.D. 56.
Gerstle v. Continental Airlines, Inc., D.C.Colo.1970, 50 F.R.D. 213.
Research Corp. v. Pfister Associated Growers, Inc., D.C.Ill.1969, 301 F.Supp. 497, 502, appeal dismissed
sub nom. Research Corp. v. Asgrow Seed Co., C.A.7th, 1970, 425 F.2d 1059.
Illinois v. Harper & Row Publishers, Inc., D.C.Ill.1969, 301 F.Supp. 484.
“The fact that questions peculiar to each individual member of the class may remain after the common
questions have been resolved does not dictate the conclusion that a class action is not permissible.”
Dolgow v. Anderson, D.C.N.Y.1968, 43 F.R.D. 472, 490, grant of summary judgment reversed C.A.2d,
1970, 438 F.2d 825.
See also
In re Cadillac V8–6–4 Class Action, 1983, 461 A.2d 736, 745, 93 N.J. 412, citing Wright & Miller.
Issues separated
Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045, 194 L. Ed. 2d 124 (2016), quoting Wright,
Miller & Kane.
Rule 23's predominance requirement is met by examining each cause of action independently of one
another, not the entire lawsuit; all causes of action against all parties do not have to satisfy the rule's
predominance requirement before a court can certify a class. Gunnells v. Healthplan Servs., Inc., C.A.4th,
2003, 348 F.3d 417, certiorari denied 124 S.Ct. 2837, _ U.S. _, 159 L.Ed.2d 287.
Common questions of law and fact predominated over individual questions in a class action brought by
casino employees against the casino alleging injury from a defective ventilation system, when the trial
would be bifurcated, with issues of seamen status, vessel status, negligence, and seaworthiness to be tried
commonly and issues of causation, damages, and contributory negligence to be tried individually; class
members were all symptomatic and claimed an injury from the same defective ventilation system over
the same general period of time, and all the claims were under federal law. Mullen v. Treasure Chest
Casino, LLC, C.A.5th, 1999, 186 F.3d 620.
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“The effective administration of 23(b)(3) will often require the use of the ‘sensible device’ of split trials.”
Green v. Wolf Corp., C.A.2d, 1968, 406 F.2d 291, 301, certiorari denied 89 S.Ct. 2131, 395 U.S. 977,
23 L.Ed.2d 766.
Common questions in a putative class action predominate over individual issues even if some lingering
issues require individual resolution. Wilcox v. Swapp, 330 F.R.D. 584 (E.D. Wash. 2019), citing Wright,
Miller & Kane.
Cortez v. Nebraska Beef, Inc., 266 F.R.D. 275, 292 (D. Neb. 2010), citing Wright, Miller & Kane.
Consumers' class action against debt-collection corporation alleging that language in the corporation's
series of form letters violated the Fair Debt Collection Practices Act was maintainable under Rule 23(b)
(2), including subclasses for recipients of each form letter type and for those against whom unauthorized
charges were imposed, even though monetary as well as declaratory and injunctive relief was sought;
at a future point bifurcation or other measures could be taken to make individual determinations as to
monetary recovery. Evans v. American Credit Sys., Inc., D.C.Neb.2004, 222 F.R.D. 388, 395, citing
Wright, Miller & Kane.
Common issues predominated over any individual issues in an action in which landowners sought
compensation for alleged takings resulting from the interim use of rail rights-of-way for trails, pursuant
to the National Trails System Act, as required for class certification, in that the case involved commonliability issues under the Act for taking of private land, and the court had discretion to alter or decertify
the class at later stages of the proceeding if warranted to handle individual inquiries. Bywaters v. U.S.,
D.C.Tex.2000, 196 F.R.D. 458.
In re Hartford Sales Practices Litigation, D.C.Minn.1999, 192 F.R.D. 592, 604, quoting Wright, Miller
& Kane.
Caleb & Co. v. E.I. DuPont de Nemours & Co., D.C.N.Y.1986, 110 F.R.D. 316, 321, citing Wright &
Miller.
John Does 1–100 v. Boyd, D.C.Minn.1985, 613 F.Supp. 1514, 1530, quoting Wright & Miller.
Jenkins v. Raymark Indus., Inc., D.C.Tex.1985, 109 F.R.D. 269, 278, citing Wright & Miller.
In a class action challenging the Department of Housing and Urban Development's administration of the
rent-supplement program, disparate factual circumstances surrounding each class member would make
the awarding of restitution on a class basis totally unmanageable; thus, the class would be decertified
at the damages phase with liberal grant of applications to intervene. Griffin v. Harris, D.C.Pa.1979, 83
F.R.D. 72.
Bryan v. Amrep Corp., D.C.N.Y.1977, 429 F.Supp. 313.
Milberg v. Lawrence Cedarhurst Fed. Savs. & Loan Ass'n, D.C.N.Y.1975, 68 F.R.D. 49.
See also
Mersay v. First Republic Corp. of America, D.C.N.Y.1968, 43 F.R.D. 465.
Damages
The district court abused its discretion in denying certification of a wage-statement class on the basis
that the predominance requirement was not satisfied because damages would require individualized
determination, in the workers' action against their purported employers alleging that they were underpaid
as a result of certain employment practices and policies, since any violation of the California statute that
required pay stubs to include the name and address of the legal entity that was the employer was a per se
injury, and the statute specified the amount of damages for violation of that requirement. Sali v. Corona
Regional Medical Center, 909 F.3d 996 (9th Cir. 2018), cert. dismissed, 139 S. Ct. 1651, 203 L. Ed. 2d
921 (2019).
The district court did not abuse its discretion in determining that the presence of individualized damages
issues did not defeat the predominance of questions common to the class and thus did not defeat class
certification in the immigration detainees' action alleging that the private contract detention facility owner
and operator's sanitation policy—pursuant to which the detainees were required to clean common areas
for no pay or face sanctions—violated the Trafficking Victims Protection Act's (TVPA) prohibition
against forced labor, even if damages might have to be ascertained on an individual basis, when the
litigation presented common questions, including whether the policy qualified as an unlawful means
under the TVPA, scienter, causation, whether a civic duty exception exempted the policy, and if so,
whether it extended to government contractors, and the class action could be limited to the liability issues.
Menocal v. GEO Group, Inc., 882 F.3d 905 (10th Cir. 2018), cert. denied, 139 S. Ct. 143, 202 L. Ed.
2d 34 (2018).
Damage calculations alone cannot defeat class certification on the ground that individual questions
predominate over common questions. Leyva v. Medline Industries Inc., 716 F.3d 510 (9th Cir. 2013).
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Insured's class action, asserting breach-of-contract claims against insurers for alleged underpayments on
supplemental cancer policies, satisfied the predominance requirement for class certification, despite the
alleged need for individualized damage determinations for class members, since the damages calculation
was not individualized in one important respect in that the identical formula could be used to calculate
all class members' damages as equal to actual charges less amount paid. Ward v. Dixie Nat. Life Ins. Co.,
595 F.3d 164 (4th Cir. 2010).
Individualized damages claims, in the senior citizens' Hawaii Deceptive Practices Act suit against a lifeinsurance company which allegedly engaged in deceptive practices in the sale of indexed annuity products
did not defeat certification of the class action. Yokoyama v. Midland Nat. Life Ins. Co., 594 F.3d 1087
(9th Cir. 2010).
Common issues may predominate, as required for class certification, when liability can be determined on
a class-wide basis, even when there are some individualized damage issues. Beattie v. CenturyTel, Inc.,
511 F.3d 554 (6th Cir. 2007), cert. denied, 129 S.Ct. 608 (U.S. 2008).
In a fraud-based Racketeer Influenced and Corrupt Organizations Act action against health maintenance
organizations (HMOs) alleging a nationwide conspiracy to underpay doctors, the fact that individualized
determinations were necessary to determine the extent of damages allegedly suffered by each plaintiff
was not sufficient to defeat class certification on the ground that common questions of law and fact
predominated over individual issues; even though individualized damage inquiries were necessary, many
of them could be accomplished simply through reference to standardized forms or HMO records of which
patients registered with doctors who were reimbursed through the capitation system. Klay v. Humana,
Inc., C.A.11th, 2004, 382 F.3d 1241, certiorari denied 125 S.Ct. 877, 543 U.S. 1081, 160 L.Ed.2d 825.
The need for individual damage determinations did not alone preclude a determination that common
questions predominated over any questions affecting only individual class members, as a basis for
certifying the class, in the delivery drivers' action alleging the carrier violated the Massachusetts Wage
Act by treating them as independent contractors rather than employees when the other steps the drivers
had to take to prevail, including showing that Massachusetts was the correct choice of law, that while they
signed contracts with the carrier through their corporate entities, they were still entitled to protection as
individuals under the Wage Act, prove their misclassification as independent contractors, and show that
deductions were taken that were unlawful for employees under the Wage Act, appeared to be provable
by common evidence, which predominated over any individualized issues. DaSilva v. Border Transfer
of MA, Inc., 296 F. Supp. 3d 389, 406 (D. Mass. 2017), citing Wright, Miller & Kane.
The mere need to bifurcate and allow individual trials as to damages did not preclude class certification,
on the basis of a lack of predominance, of the landowners' class action against an upstream paper mill
for negligence, trespass, nuisance, and strict liability, based on the mill's alleged failure to maintain
or replace its dam, causing flood damage, since individual issues involved in calculating damages for
300 landowners did not overwhelm common issues related to liability. Navelski v. International Paper
Company, 244 F. Supp. 3d 1275 (N.D. Fla. 2017).
Common questions predominated over those affecting only individual class members, as required for
certification of a class action brought by the managers of airline pilots against the union for breach of the
duty of fair representation under the RLA, based upon its alleged discriminatory allocation of retroactive
pay following a collective-bargaining agreement with the airlines, and unjust enrichment under Illinois
law because, although the class members had worked for different lengths of time as management pilots
during the class period, if the union was found to have violated its duty, the mere need to calculate
damages for each putative class member individually would not defeat predominance, and the question
of whether the union unjustly enriched itself by accepting dues and fees from management pilots if it
turned out that the union was not in fact representing them, easily predominated over any conceivably
individual issue pertinent to that claim. Barnes v. Air Line Pilots Association, International, 310 F.R.D.
551 (N.D. Ill. 2015).
Common questions of law or fact predominated over individual questions in an action by a class of
nonsupervisory guest workers employed on farms pursuant to H-2A temporary work visas and a second
class of nonsupervisory employees in packing shed operations alleging breach of the employment
contracts for failure to pay an hourly wage and overtime, though the class members could be owed
different amounts of money or back wages, when the employer's potential liability pertaining to unlawful
pay practices overshadowed any individual damages issues. Perez-Benites v. Candy Brand, LLC, 267
F.R.D. 242 (W.D. Ark. 2010).
Difficulties inherent in calculating the extent of injuries of each member of a putative class of yogurt
consumers for purposes of determining damages based on yogurt manufacturer's alleged violation of the
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Florida Deceptive and Unfair Trade Practices Act did not preclude a finding that issues common to the
putative class predominated over the individual issues. Fitzpatrick v. General Mills, Inc., 263 F.R.D. 687
(S.D. Fla. 2010).
Class action under the New York Labor Law which had been maintained on the ground that questions
of law or fact common to the class members predominated over any questions affecting only individual
members would not be decertified because individual issues predominated over class issues; the fact that
some issues relating to damages might require individualized proof was not a basis for finding that the
predominance criterion had not been met. Mendez v. The Radec Corp., 260 F.R.D. 38 (W.D. N.Y. 2009).
Presence of individualized damages issues did not prevent finding that common issues predominated, and
thus that the class could be certified in a diversity action brought by individuals and trucking companies
who had purchased gasoline and diesel fuel at fuel stations against the fuel stations alleging fraud,
negligent misrepresentation, negligence, money had and received, and unjust enrichment under Georgia
law with regard to tampering with metering devices on fuel pumps, particularly when damages could
be computed according to some formula, statistical analysis, or other easy or essentially mechanical
methods. Smith v. Georgia Energy USA, LLC, 259 F.R.D. 684 (S.D. Ga. 2009).
Individualized questions regarding damages were not sufficient to outweigh issues common to the class
so as to defeat class certification in the consumer's action against the seller of yogurt for breach of express
warranties and violations of the state unfair-competition and consumer-protection laws, alleging that
the seller's claims regarding the health benefits of certain products were unsubstantiated and deceptive,
though the consumers bought the products at different prices, and some consumers received refunds
pursuant to a money-back guarantee; the seller had records of those who participated in the money-back
guarantee, and the actual damages for breach of warranty could be calculated by subtracting the value
of the products without the claimed health benefits from the price a particular class member was able to
prove he paid. Wiener v. Dannon Co., Inc., 255 F.R.D. 658 (C.D. Cal. 2009).
The predominance requirement for class certification was satisfied with respect to a consumer class
in a suit by consumers and third-party payors alleging that the publisher of electronic drug-pricing
information and a pharamceutical wholesaler engaged in a racketeering enterprise to fraudulently
state the average wholesale price for prescription drugs in violation of the Racketeer Influenced and
Corrupt Organizations Act and California state law, notwithstanding individual issues of damages due to
differences in co-pays, as common questions predominated regarding liability, and the theory of aggregate
damages proposed by plaintiffs was sufficiently well-founded to make the determination of individual
damages manageable. New England Carpenters Health Benefits Fund v. First Databank, Inc., 244 F.R.D.
79 (D. Mass. 2007).
Differences in potential damage recoveries of class members in an action by African–American current
and former employees against an athletic footwear and apparel company alleging violation of Title VII
and § 1981 at the Chicago location did not prevent the overall class and subclasses from satisfying the
predominance requirement for class-action certification. Smith v. Nike Retail Servs., Inc., D.C.Ill.2006,
234 F.R.D. 648.
Requirement for certification as a class action when damages were sought, that common questions
predominate over individual ones, was satisfied in a suit by an association of truck owners and operators
claiming that provisions of a lease with a motor-freight company allegedly violated federal regulations;
the regulation violation question provided a common threshold factual issue, and differences in money
owed to particular owners could be handled by bifurcation of liability and damages issues, decertifying
after the liability decision, creating new subclasses or altering or amending the class. Owner–Operator
Independent Drivers Ass'n v. Allied Van Lines, Inc., D.C.Ill.2005, 231 F.R.D. 280.
Former employees seeking to collect severance benefits, vacation pay, bonuses and damages for failure to
provide requested information under ERISA, satisfied class-action requirement that common questions
of law or fact pertaining to the class predominate over any individual questions; although defendants
contended that commonality existed only as to legal questions, factual distinctions, such as the issue
of individual damages, involved mathematical calculation based on length of service and formulas for
calculating dismissal benefits, severance pay, vacation pay, and bonuses were contained in individual
benefit plans. Walsh v. Pittsburgh Press Co., D.C.Pa.1994, 160 F.R.D. 527.
Common questions of fact predominated in consumer's action against bank under the Illinois Consumer
Fraud Act for purposes of class certification, although the damage determination would entail individual
factual questions; the consumer claimed that the bank schemed with various contractors to lure consumers
into entering contracts with relatively favorable credit terms, then switched them to more costly financing
with the bank. Heastie v. Community Bank of Greater Peoria, D.C.Ill.1989, 125 F.R.D. 669.
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Aguirre v. Bustos, D.C.N.M.1981, 89 F.R.D. 645 (individual damage determinations).
The fact that damages may prove difficult to assess should not be any bar to permitting a class action on
the question of liability. Stavrides v. Mellon Bank, N.A., D.C.Pa.1975, 69 F.R.D. 424.
Compare
Need for an individualized assessment of the facts necessary to determine the amount of hours each
migrant worker worked compared to the amount recorded did not preclude class certification in an action
brought by migrant workers pursuant to the Migrant and Seasonal Agricultural Worker Protection Act
(AWPA), given that under the AWPA aggrieved workers were entitled to recover either actual damages or
statutory damages of up to $500 per worker, and it would be within the district court's discretion to award
statutory damages when proof of actual damages was scarce, thus eliminating the need to determine
individualized damages. De Leon-Granados v. Eller and Sons Trees, Inc., 497 F.3d 1214 (11th Cir. 2007).
While the fact that damages might have to be ascertained on an individual basis is not, standing alone,
sufficient to defeat class certification on the basis of predominance, it is nonetheless a factor that the court
considers in deciding whether a controversy can be fairly and efficiently adjudicated as a class action.
Thus when the consumers lacked an expert to examine data and state what the total class damages would
be, individualized proof would be required to ascertain each individual cardholder's damages and class
certification would not be proper. In re Hannaford Bros. Co. Customer Data Sec. Breach Litigation, 293
F.R.D. 21, 31 n.14 (D. Me. 2013), citing Wright, Miller & Kane.
Affirmative defenses
As long as a sufficient constellation of common issues binds class members together, variations in the
sources and application of a defense will not automatically foreclose class certification under Rule 23.
Dupler v. Costco Wholesale Corp., 249 F.R.D. 29 (E.D. N.Y. 2008).
Courts are reluctant to deny class-action status simply because affirmative defenses may be available
against individual members. Lorber v. Beebe, D.C.N.Y.1975, 407 F.Supp. 279, class certification was
later withdrawn D.C.N.Y.1976, 1976 WL 768.
Elaborated elsewhere
See §§ 1781 to 1781.1.
Rule 23(c)(4)(A)
See § 1790.
See also
“(T)he effective administration of (b)(3) actions will probably require wide use of the already familiar
device of split trials.” Frankel, Some Preliminary Observations Concerning Civil Rule 23, 1967, 43
F.R.D. 39, 47.
Frankel quote
Frankel, Some Preliminary Observations Concerning Civil Rule 23, 1967, 43 F.R.D. 39, 43.
Comcast decision
133 S. Ct. 1426, 185 L. Ed. 2d 515 (2013).
Dissent limits
133 S. Ct. at 1435.
After remand by the Supreme Court to reconsider its certification of a products-liability class in light of
Comcast, the Sixth Circuit reaffirmed class certification noting that, unlike Comcast, the action involved
a liability-only class so that the problem of common proof of damages was not present. In re Whirlpool
Corp. Front-Loading Washer Products Liability Litigation, 722 F.3d 838 (6th Cir. 2013).
Comcast distinguished
Drug wholesalers met the predominance requirement as to antitrust impact, supporting the certification of
a class of drug wholesalers in an antitrust action against the manufacturer of a brand name drug and four
generic pharmaceutical companies, alleging that four reverse-payment settlements between the brand
name manufacturer and each generic manufacturer were anticompetitive for delaying market entry of
the generic drug as the wholesalers' theory of liability was that each individual agreement contributed to
market-wide harm for which each defendant was jointly and severally liable. In re Modafinil Antitrust
Litigation, 837 F.3d 238 (3d Cir. 2016).
Individualized damage and liability questions did not predominate over questions common to the class
of former employees, and thus, class certification was warranted in the employees' action against an
employer alleging violations of the Worker Adjustment and Retraining Notification (WARN) Act; the
Act set damages for which the employer was liable, the liability and damages were intertwined, unlike
Comcast, and although each employee was required to show employment loss, that showing was minimal
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given the WARN Act's presumption of employment. Day v. Celadon Trucking Servs., Inc., 827 F.3d 817
(8th Cir. 2016).
The Ninth Circuit has interpreted Comcast to mean that plaintiffs must be able to show that their damages
resulted from the defendant's conduct, not that the damages calculations must be proven by common
evidence. Vaquero v. Ashley Furniture Industries, Inc., 824 F.3d 1150 (9th Cir. 2016).
Damages calculations alone cannot defeat class certification. Pulaski & Middleman, LLC v. Google, Inc.,
802 F.3d 979 (9th Cir. 2015), cert. denied, 136 S. Ct. 2410, 195 L. Ed. 2d 780 (2016).
Individualized damages determinations alone cannot preclude class certification under the predominance
inquiry, in which questions of law or fact common to class members must predominate over any questions
affecting only individual members. Roach v. T.L. Cannon Corp., 778 F.3d 401 (2d Cir. 2015).
The commonality of damages was not legally indispensable to class certification in a products-liability
action alleging that a shingle manufacturer falsely told customers that its organic asphalt roofing shingles
met the industry standard and that compliance had been ascertained by use of a testing protocol, when the
purchasers had two theories of damage, namely, that each purchaser was damaged in the same amount
per tile by delivery of a tile that did not meet the quality standard represented by the manufacturer, which
was a remedy that could be applied to every class member, and that the purchasers whose tiles actually
failed were entitled to recover damages, in which case liability could be established on a class-wide basis.
In re IKO Roofing Shingle Products Liability Litigation, 757 F.3d 599 (7th Cir. 2014).
Upon remand from the Supreme Court for reconsideration in light of the Court's decision in Comcast, the
court of appeals held that common questions of law or fact among members of the class predominated
over any questions affecting only individual members and a class action was superior to other available
methods for fairly and efficiently adjudicating the controversy, as required for class certification of a
breach-of-warranty action against a washing machine manufacturer, even though two separate defects
were alleged, and the extent of the defect varied across differently designed washing machines, when
the issue of whether the washing machine was defective was a single, central, common issue of liability,
subclasses were created to handle each defect, and the damages of individual class members could be
readily determined in individual hearings, in settlement negotiations, or by the creation of subclasses.
Butler v. Sears, Roebuck and Co., 727 F.3d 796 (7th Cir. 2013), cert. denied, 134 S. Ct. 1277, 188 L.
Ed. 2d 298 (2014).
The presence of individualized questions regarding damages does not prevent certification under the
predominance element of Rule 23(b)(3) because the court may bifurcate the case into a liability phase and
a damages phase if it becomes necessary to do so. Mullen v. GLV, Inc., 330 F.R.D. 155 (N.D. Ill. 2019).
The fact that individualized damages issues would need to be resolved did not disqualify class
certification in a putative class action brought by patrons of a theme park against the park, alleging that the
park breached the automatic renewal provisions in its payment plan contracts, and violated the Electronic
Funds Transfer Act (EFTA) when the park already had identified the number of potential members of the
breach-of-contract class and their aggregate damages in response to discovery request, and any additional
damages due to the members of the EFTA subclass would also be easily determinable because only
statutory damages were sought. Herman v. Seaworld Parks & Entertainment, Inc., 320 F.R.D. 271 (M.D.
Fla. 2017).
The predominance requirement was met, in an employee's action alleging that the employer violated
Massachusetts and New Hampshire law by failing to pay employees a minimum wage and overtime;
issues of whether the class worked over 40 hours during a given week, the amount the employer
was required to pay each week to satisfy the minimum wage, and the legal significance of the
employer's alleged prepayment of wages and end-of-year lump sum payments would predominate over
individualized questions, the method of calculating damages would likely be mechanical, and the district
court could decertify the class after liability was determined or appoint a magistrate judge or special
master if individual damages issues remained. Garcia v. E.J. Amusements of New Hampshire, Inc., 98
F. Supp. 3d 277 (D. Mass. 2015).
Class may be certified solely on the basis of common liability, with individualized damages
determinations left to subsequent proceedings. Gaudin v. Saxon Mortgage Services, Inc., 297 F.R.D. 417
(N.D. Cal. 2013).
While damages arising from an antitrust injury must be demonstrated by a common methodology
applicable to the class as a whole, the use of aggregate damages calculations is well established in
federal court and implied by the very existence of the class-action mechanism itself. In re Nexium
(Esomeprazole) Antitrust Litigation, 297 F.R.D. 168 (D. Mass. 2013).
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Common issues concerning liability predominated in the electricians' hybrid suit against employers
for breach of a collective bargaining agreement and against their union for breach of the duty of fair
representation, even though it was unlikely damages could be determined on an overarching, classwide
basis or be based on a single formula. Healey v. International Broth. of Elec. Workers, Local Union No.
134, 296 F.R.D. 587 (N.D. Ill. 2013).
The presumption that the predominance requirement for maintaining a class action requires damages to
be measurable based on a common methodology applicable to the entire class in antitrust cases is not
applicable to wage-and-hour claims under federal and state law. Giles v. St. Charles Health System, Inc.,
294 F.R.D. 585 (D. Or. 2013).
"Rule 23(c)(4) cannot cure every ill that troubles a putative class. It can, however, serve as a useful and
fair case management tool where (1) damages track liability in the manner contemplated by Comcast; (2)
Rules 23(a) and (b) are satisfied as to common issues; and (3) individualized issues of proof predominate
over a discrete, uncommon issue, such as damages, and due process impels that a defendant have the
opportunity to respond to such individual positions." Jacob v. Duane Reade, Inc., 293 F.R.D. 578, 589
(S.D. N.Y. 2013) (per Oetken, J.).
Issues intertwined
Individualized issues which would arise in the calculation of damages and liability were so inextricably
linked that bifurcation would be judicially inefficient in the policyholders' class action against a healthinsurance company, alleging that the insurer had falsely misrepresented to its policy-holders that the only
reason for increased premiums would be the increasing age of the insured and rising medical costs, and
that the insurer failed to disclose that a major reason for the premium increases was its decision to stop
selling a certain health insurance policy to new customers. Clark v. Prudential Ins. Co. of America, 940
F. Supp. 2d 186 (D.N.J. 2013).
Damages model required
Proposed class of graduates of a private law school who enrolled in the school and were charged full
or part-time tuition within the statutory period for the six-year period prior to the date the complaint
was filed did not meet the predominance requirement for class certification in the graduates' action
against the school for allegedly publishing misleading statistics about its graduates' employment rates,
which allegedly caused the students to pay inflated tuition, in violation of the Delaware and New Jersey
Consumer Fraud Acts as the inflated-tuition theory of damages, which was the sole theory of damages,
was not susceptible to class-wide proof nor adequately supported by class-wide evidence of reliance
on the allegedly misleading statistics, as there was no showing that the school's publication of the
allegedly misleading statistics worsened all the class members' positions, by causing them to pay more for
something than it was worth. Harnish v. Widener University School of Law, 833 F.3d 298 (3d Cir. 2016).
At the class-certification stage, courts must conduct a rigorous analysis to ensure that any model
supporting a plaintiff's damages case is consistent with its liability case, i.e., that the model measures
only those damages attributable to that theory of liability. Rikos v. Procter & Gamble Co., 799 F.3d 497
(6th Cir. 2015).
Even if the methodology for calculating damages is common to the class, a court considering whether the
predominance requirement for class certification is satisfied must decide whether that methodology will
operate in a consistent way for each individual class member; the law and methodology may be the same,
but when applied to the class, they may create issues for one class member or group of class members that
they do not create for other class members or groups. *Bhasker v. Kemper Casualty Insurance Company,
361 F. Supp. 3d 1045 (D.N.M. 2019).
For purposes of determining whether damages are capable of measurement on a classwide basis, as
required for certification of a class upon the theory that questions of law or fact common to class members
predominated over any questions affecting only individual members, the damages model must measure
only those damages attributable to the plaintiff's theory of liability. Hadley v. Kellogg Sales Company,
324 F. Supp. 3d 1084 (N.D. Cal. 2018).
The damages the consumers allegedly sustained were not capable of measurement on a class-wide basis,
counseling against certification of their class action against the seller of at-home DNA testing kits
for violations of Alaska's Genetic Privacy Act based on the seller's allegedly unauthorized disclosure
of the consumers' genetic information on its Internet website because, to the extent that any of the
approximately 900 proposed class members sustained actual damages, such as employment, health, or
insurance discrimination, the consumers failed to propose any method for measuring damages, and a trial
within a trial would likely ensue to establish proximate cause of the alleged actual damages and the extent

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.108

12

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 112 of 240
§ 1778Class Actions in Which Common Questions..., 7AA Fed. Prac. &...

18

that each customer's injury related to the seller's conduct. Cole v. Gene by Gene, Ltd., 322 F.R.D. 500
(D. Alaska 2017), aff'd, 735 Fed. Appx. 368 (9th Cir. 2018).
Common questions did not predominate over individual questions, and thus the predominance
requirement was not met, in the consumers' action against the producers of vitamin supplements, alleging
the labeling of the supplements was unlawful, deceptive, and misbranded in violation of state consumer
protection statutes as the damages were not calculable on a class-wide basis because none of the
consumers' models could isolate a premium attributable to the consumers' theory of the case that they
paid more for the products due to the misrepresentation. Hughes v. Ester C. Company, 320 F.R.D. 337
(E.D. N.Y. 2017).
Consumers established that actual damages were computable on a classwide basis, as required for
certification of the consumers' class action against the manufacturer of treadmills with touch sensor heart
rate monitors, alleging that the manufacturer misrepresented the performance of the monitors, in violation
of state consumer-protection laws, when damages could be computed by identifying a comparable
product and calculating the pertinent price difference between this comparable product and the class
products, implementing the theory that a class member's damages were the difference between the actual
value of the treadmill purchased and the inflated price paid thinking the monitor on the treadmill worked
as advertised. Mednick v. Precor, Inc., 320 F.R.D. 140 (N.D. Ill. 2017).
Direct purchasers satisfied the predominance requirement for proving antitrust damages, as required
for class certification of their antitrust claims against a mushroom marketing cooperative, members,
officers, and affiliates, for alleged violation of the Sherman Act and Clayton Act by a conspiracy to
set artificially-inflated prices for mushrooms and by implementing a supply control scheme related to
mushroom production, since the purchasers proffered a reliable classwide method of estimating antitrust
damages by statistically feasible methods. In re: Mushroom Direct Purchaser Antitrust Litigation, 319
F.R.D. 158 (E.D. Pa. 2016).
Investors made classwide claims for damages and demonstrated that the calculation of the individual
class members' damages would rely on an objective classwide methodology, as would satisfy the damages
element of the predominance requirement for class certification in a securities-fraud lawsuit against a
hedge fund group for alleged insider trading as the determination of damages did not require subjective
individual assessments, and any necessary individual inquiries were far from the scope of individualized
issues of proof that would have defeated a finding of predominance. Kaplan v. S.A.C. Capital Advisors,
L.P, 311 F.R.D. 373 (S.D. N.Y. 2015).
Common issues predominated, as required under Rule 23(b)(3) in the shareholders' federal securitiesfraud class action against a corporation and related defendants because, even if there were individual
issues with respect to the calculation of damages, the shareholders' theory, based on an expert's event
study methodology, was that there was a common, class-wide methodology to calculate damages. In re
Wilmington Trust Securities Litigation, 310 F.R.D. 243 (D. Del. 2015).
Individual issues predominated over the common issues as to the damages suffered by indirect purchasers
of eggs as a result of the egg producers' conspiracy to restrict the supply, and thus, the class lacked
sufficient cohesiveness to warrant adjudication by representation, weighing against certification of the
class action against the egg producers alleging an antitrust conspiracy under the laws of 21 states; the
proposed model for measuring damages suffered from several defects, including the fact that it measured
the drop in supply of all egg layers, including specialty egg layers and non-conspiring producers' egg
layers, without analysis of how this might cause bias, and failed to account for cost-plus contracts and
commitment contracts, which could have affected the ultimate damages. In re: Processed Egg Products
Antitrust Litigation, 309 F.R.D. 301 (E.D. Pa. 2015).
See generally
In Bavli & Felter, The Admissibility of Sampling Evidence to Prove Individual Damages in Class
Actions, 59 B.C. L.Rev. 655 (2018), the authors develop a method and establish a threshold to determine
when class damages are sufficiently homogeneous to justify the use of sampling evidence to prove
individual damages in class actions.
Discrimination
The complaint in a class action by African-American teachers, alleging a pattern or practice of
discrimination based on the loss of their positions following the "turnaround" of the Illinois public schools
having a high number of African American staff members, requested monetary relief and individual
remedies, met the Rule 23(b)(3) requirements; it would be efficient and fair to answer the question of
whether the selection process was discriminatory once for all plaintiffs rather than in piecemeal litigation,
and, although individualized remedies and damages might have to be determined for each plaintiff or
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perhaps for subclasses of plaintiffs, that fact did not prevent certification of the class. Chicago Teachers
Union, Local No. 1 v. Board of Educ. of City of Chicago, 797 F.3d 426 (7th Cir. 2015).
The proposed class of female employees established the predominance of common questions regarding
their disparate treatment pattern-or-practice claim of gender discrimination under Title VII against the
employer with respect to their statistical evidence of gender disparities warranting certification of the
class when the statistical evidence of the gender disparities was the type of generalized proof that satisfied
the predominance requirement, and the employer's rebuttal evidence, either attacking the statistics or
offering non-statistical evidence to show it lacked discriminatory intent, also would have been subject to
generalized proof. Chen-Oster v. Goldman, Sachs & Co., 325 F.R.D. 55 (S.D. N.Y. 2018).
Common issues concerning the racial impact of the union's job assignment system predominated, so
that the predominance requirement was satisfied for certification of a class action by African-American
pipefitter union members against the union, alleging that the union's policies caused African-American
pipefitters to receive fewer hours than their white counterparts in violation of Title VII and § 1981
and that the union breached its duty of fair representation under the Labor Management Relations Act,
even though individualized injury determinations would be necessary, as the union's defense opposing
statistical analysis to prove impact was common to the claims of all class members, and the union's
defense that it had no uniform job assignment policy and that contractors made all the hiring decisions
would resolve all the claims. Porter v. Pipefitters Association Local Union 597, 208 F. Supp. 3d 894
(N.D. Ill. 2016).
For purposes of determining whether a class action was maintainable, common questions of law or
fact predominated in a Title VII action against the Secretary of the Department of Homeland Security
by African-American current and former special agents (SAs) for the Secret Service alleging racial
discrimination in the Merit Protection Program (MPP); common issues of whether the MPP promotions
process discriminated against African-American SAs and whether the Secret Service had a pattern and
practice of race discrimination which plaintiffs would try to prove through their statistical evidence
predominated over individual issues. Moore v. Napolitano, 926 F. Supp. 2d 8 (D.D.C. 2013), review
denied, 760 F.3d 66 (D.C. Cir. 2014).
In the female employees' action against their employer, alleging gender discrimination in the employer's
promotion and management practices, common issues predominated and the class was sufficiently
cohesive to warrant certification; the employees presented significant proof that the employer operated
under a common, nationwide promotion system for certain positions and identified specific employment
practices that had caused a disparity in promotions, the employees claimed that the promotion system
was discriminatory, both under a disparate treatment and a disparate impact theory, and the resolution
of the challenge to those promotion practices would resolve significant issues with respect to the class
as a whole, which dwarfed individualized issues as to particular employment decisions. Ellis v. Costco
Wholesale Corp., 285 F.R.D. 492 (N.D. Cal. 2012).
Common issues predominated over individual damages issues in a putative § 1981 class action by
members of a predominantly African-American congregation who alleged that the hotel owners denied
accommodations to the congregation members because of race; elements of the claim other than damages
could be proven on a classwide basis, as there was one instance of discrimination that affected the
putative class members at the same time, as opposed to numerous instances of discrimination over time.
Macedonia Church v. Lancaster Hotel Limited Partnership, 270 F.R.D. 107 (D. Conn. 2010).
Common questions predominated in the minority borrowers' action alleging that a wholesale mortgage
lender violated the Fair Housing Act and the Equal Credit Opportunity Act by giving its authorized
brokers discretion to mark up the price of wholesale mortgage loans, which led minority borrowers to be
charged disproportionately high rates compared to similarly situated whites, and thus class certification
was warranted, despite the lender's contention that it was impossible to tell whether legitimate broker fee
differentials explained the minority loan disparity without examining each transaction, when the claims
were based on the disparate impact of the lender's policy, rather than each broker's actions, and were
supported by statistical evidence that controlled for legitimate factors. Ramirez v. Greenpoint Mortg.
Funding, Inc., 268 F.R.D. 627 (N.D. Cal. 2010).
The predominance requirement for class-action certification was satisfied by shared common questions,
rather than admittedly present individualized issues, that would be the focus of an action by African–
American current and former employees against an athletic footwear and apparel company alleging
violation of Title VII and § 1981 at a Chicago location in acting upon generally aplicable, racially-biased
grounds in permitting a hostile work environment, segregating jobs, denying promotional opportunities,
applying workplace rules and discipline, and denying employment benefits, particularly as by carving
© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.110

14

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 114 of 240
§ 1778Class Actions in Which Common Questions..., 7AA Fed. Prac. &...

19

out subclasses for categories of discriminatory conduct, plaintiffs had enhanced the predominance of
common questions. Smith v. Nike Retail Servs., Inc., D.C.Ill.2006, 234 F.R.D. 648.
Predominance requirement of class-action certification was satisfied, with respect to liability, in a suit
alleging that the employer's reduction in force (RIF) constituted age discrimination in violation of the
New York State Human Rights Law, when plaintiffs claimed that the RIF was the result of a centralized
plan that had been organized by the company's top management personnel to lay off older engineers due
to their age. Rodolico v. Unisys Corp., D.C.N.Y.2001, 199 F.R.D. 468.
Predomination-of-common-issues requirement was satisfied in African-American women's civil-rights
claim based on Customs Service supervisory employees maintaining or being deliberately indifferent
to a practice of denying due process to class members in connection with airport detentions; the claim
assumed the existence of reasonable suspicion, that is, it was based on an alleged practice of permitting
that conduct when reasonable suspicion existed, and therefore individual issues of whether reasonable
suspicion existed would not arise. Anderson v. Cornejo, D.C.Ill.2000, 199 F.R.D. 228.
When an issue that was central to all claims of discriminatory placement and sex-segregated jobs was
proof of the existence of sex-segregated departments, common issues of law and fact predominated and
the claim could be maintained as a class action. Rossini v. Ogilvy & Mather, Inc., D.C.N.Y.1984, 597
F.Supp. 1120.
Gill v. Monroe County Dep't of Social Servs., D.C.N.Y.1978, 79 F.R.D. 316.
In Bennett v. Gravelle, D.C.Md.1971, 323 F.Supp. 203, 219, an action charging defendants with racial
discrimination, the court ruled that the common question whether defendants practiced discrimination
against plaintiffs' race predominated over any individual issues. It also noted that any relief that might
be given ultimately would benefit all the class members.
In Gerstle v. Continental Airlines, Inc., D.C.Colo.1970, 50 F.R.D. 213, 219, the court held that a claim
under Title VII of the 1964 Civil Rights Act of discrimination by defendant employer against flight cabin
attendants on the basis of sex was the predominant question. It stated: “The claims of all members of
the class can succeed only if a Title VII violation is found, and if no such violation is found all claims
will fail.”
Contract Buyers League v. F & F Investment, D.C.Ill.1969, 48 F.R.D. 7.
Constitutional rights
In an arrestee's putative class action alleging unlawful enforcement of a statute prohibiting loitering with
the purpose of begging, the district court did not abuse its discretion in certifying a city plaintiff class
on the ground that common issues predominated over individual ones, even though the district court
would have to make individual inquiries with respect to some of the plaintiffs and some claims; there
were several common questions of law and fact shared by all plaintiffs and central to the damages action
against the city defendants, and the city plaintiff class members' claims all arose from the core allegation
that the city defendants continued to enforce the statute despite a holding by the court of appeals that it
violated the First Amendment. Brown v. Kelly, 609 F.3d 467 (2d Cir. 2010).
Common issues predominated over individual issues as to liability in an action challenging the
constitutionality of the county correctional center's blanket policy of strip-searching newly admitted,
misdemeanor detainees, as would support certification of a plaintiff class consisting of persons arrested
for misdemeanors or non-criminal offenses in the county who thereafter were strip-searched at the
center pursuant to that policy, practice and custom that required that all arrestees be strip-searched upon
admission to the facility; the determination of class membership would be simple, the class definition
implicated two broad common-liability issues, and any individualized liability issues were de minimis.
In re Nassau County Strip Search Cases, C.A.2d, 2006, 461 F.3d 219.
Section 1983 class actions challenging the counties' alleged policies of conducting routine, suspicionless
strip searches of prearraignment jail detainees arrested on charges not involving weapons, drugs or violent
felonies were maintainable on predominance and superiority grounds; the common issues of the existence
of a rule or policy and what groups within each class could or could not be searched without suspicion
predominated over individual issues of the presence of damages claims and whether defensible judgments
to the strip-search were or could have been made in individual cases, and the vast majority of the claims
would never be brought unless aggregated. Tardiff v. Knox County, C.A.1st, 2004, 365 F.3d 1.
Common question of the state officials' liability predominated over individual issues in a purported class
action brought under § 1983 by parolees subject to administratively-imposed post-release supervision
(PSR), alleging that the officials subjected them to unlawful custody by continuing to impose and enforce
the terms of PSR that had been declared unlawful, as supported class certification; common proof could
be used to establish the officials' liability for alleged violation of the parolees' constitutional rights and
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damages could be calculated on a class-wide basis as damages were tied to a single, uniform policy of
the officials, and whatever methodology the parolees used, damages would be "the result of the wrong,"
and damages did not turn on the characteristics of any individual class members. Betances v. Fischer,
304 F.R.D. 416 (S.D. N.Y. 2015).
Predominance requirement for maintaining a class action was met in a § 1983 action alleging
unconstitutional conditions of confinement at the New York county correctional facility; the issues
common to the class were whether facility conditions were cruel or inhuman in violation of the Eighth
and Fourteenth Amendments, whether defendants were deliberately indifferent to facility conditions,
whether administrative remedies were unavailable, whether defendants were estopped from raising the
failure to exhaust as a defense, and/or whether special circumstances justified nonexhaustion, and those
issues predominated over issues subject to individualized proof, namely the extent of each class members'
damages. Butler v. Suffolk County, 289 F.R.D. 80 (E.D. N.Y. 2013).
The predominance requirement for class certification was satisfied in a § 1983 action brought by
individuals who were issued summonses that were subsequently dismissed alleging the city, police
department commissioner, and police officers had a policy of issuing summonses without probable cause;
common questions of fact and law applied to the claims of each potential class member, including whether
defendants engaged in a pattern and practice of issuing summonses in the absence of probable cause and
whether that practice was motivated by the need to meet quotas. Stinson v. City of New York, 282 F.R.D.
360 (S.D. N.Y. 2012).
The predominance requirement for maintainability was satisfied by a class of persons asserting they
were subjected to cruel and inhumane confinement conditions resulting from their arrests during protests
held in connection with a national political convention in New York City; while the details of individual
detention experiences may have varied, over-all conditions at the location where they were detained were
sufficiently similar to warrant class adjudication. MacNamara v. City of New York, 275 F.R.D. 125 (S.D.
N.Y. 2011).
In a class action brought by an arrestee charged with a misdemeanor, challenging the City of
Philadelphia's policy to strip-search all pretrial detainees upon admission to the Philadelphia Prison
System, the question of whether the city's policy of strip-searching all pretrial detainees in the absence
of reasonable suspicion violated the Fourth Amendment predominated over any individual claims of a
subclass including all persons in the settlement class except those who were arrested for violence, drugs,
or weapons-related misdemeanor charges, were charged with bench warrants or probation violations
when the underlying charge was a violence, drugs or weapons-related misdemeanor charge, or had
convictions for felonies or violence, drugs or weapons-related misdemeanors, and the elements of the
claim could be proven with evidence common to all, in satisfaction of the class-certification requirement.
Boone v. City of Philadelphia, 668 F. Supp. 2d 693 (E.D. Pa. 2009).
Common issues predominated in a proposed class action challenging the county prison's strip-search
delousing policy, as required to warrant class certification, when the alleged intrusion of privacy and
the prison's interests in performing the delousing procedure were substantially the same for all class
members. Gwiazdowski v. County Of Chester, 263 F.R.D. 178 (E.D. Pa. 2009).
The predominance and superiority requirements were met for certification of a proposed class of persons
in the city who were homeless at any time after August 2, 2005, and whose personal belongings were
taken and destroyed by city officers or officials, in a § 1983 action challenging the city's alleged policy
of destroying personal property belonging to the homeless; the factual underpinnings underlying each
plaintiff's potential claims were nearly identical and, despite any minor differences, those common issues
prevailed, the crux of each plaintiffs' sought-after relief was equitable in nature, the class members lacked
any means to feasibly prosecute individual actions, and there was no showing that other class members
had commenced litigation concerning the controversy. Lehr v. City of Sacramento, 259 F.R.D. 479 (E.D.
Cal. 2009).
Predominance requirement for certification was satisfied by the proposed overdetention class, consisting
of arrestees detained at the city jail for more than 48 hours after arrest without release or presentment
before a judicial officer; the predominant issues in determining the liability of the city and city jail
officials could be determined on a class-wide basis, including whether defendants held the class members
more than 48 hours without presentment or release, whether defendants oversaw a practice of allowing
presentment delays, and whether these alleged overdetentions violated the constitution, and even if
individualized inquiries into damages might be necessary, those inquiries would not predominate, and
the parties acknowledge that many class members who allegedly were overdetained would likely only
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recover a small amount of damages, so that a class action was the most fair and efficient litigation method.
Jones v. Murphy, 256 F.R.D. 519 (D. Md. 2009).
Predominance requirement for class certification was satisfied in a suit by detainees alleging that the
county jail's policy of assessing a booking fee without proper notice or a predeprivation hearing deprived
them of due process; common questions of law and fact existed for the entire class and predominated, and
although there might be individual damage issues based on the reason and timing of detention, individual
damage issues generally do not defeat predominance. Garrison v. Asotin County, 251 F.R.D. 566 (E.D.
Wash. 2008).
The predominance requirement for certification of a damages class was satisfied in a suit by nonprofit
organizations and individuals who participated in an immigration rally in the city park alleging that the
city police violated their civil rights in forcefully dispersing the rally, with respect to a First Amendment
claim; common questions predominated over individual questions as to whether each class member, such
as a random passerby, actually was engaged in protected First Amendment activity, because most of those
present were engaged in protected activity. Multi-Ethnic Immigrant Workers Organizing Network v. City
of Los Angeles, 246 F.R.D. 621 (C.D. Cal. 2007).
Predominance requirement for class certification was satisfied with respect to a damages subclass,
consisting of all persons arrested, charged, or prosecuted for a violation of the challenged statute, in a suit
challenging the city's enforcement of an unconstitutional New York statute prohibiting loitering for the
purpose of begging: the predominating issues were whether defendants maintained an unconstitutional
policy of enforcing a void statute that criminalized loitering for the purpose of begging, and whether
defendants violated plaintiffs' constitutional rights by arresting, summoning, or prosecuting them under
the statute. Brown v. Kelly, 244 F.R.D. 222 (S.D. N.Y. 2007).
Group consisting of those persons, including vehicle owners and third parties, who had personal property
located in vehicles that the city seized, who asserted an interest in that property after the seizure,
and whose property the city nonetheless sold, appropriated, or destroyed would be certified as a class
in a lawsuit alleging due-process violations stemming from the impoundment of the vehicles due to
unpaid parking tickets. As noted the court, “The presence of these individual issues is not fatal to class
certification and does not change the fact that defendants' standard conduct and procedures are central
and common to each potential plaintiffs' claims and predominate over these potential individual issues.”
Robledo v. City of Chicago, D.C.Ill.2006, 444 F.Supp.2d 895, 908.
Protesters who sued the city, stemming from mass arrests while protesting the World Trade Organization
conference, established that the proposed class was sufficiently cohesive to warrant adjudication
by representation, as required to obtain certification under Rule 23; common questions presented a
significant aspect of the case and were subject to resolution in a single adjudication, damages in the
case likely would not have been high enough to warrant individual litigation, and the protestors likely
had missed opportunities to join other litigation based on the same events. Hickey v. City of Seattle,
D.C.Wash.2006, 236 F.R.D. 659.
Predominance and superiority requirements were met in county jail detainees' § 1983 action alleging
that the sheriff's department had required them to sleep on cell floors while detained, regardless of the
necessity for individualized damages determinations; the central issues for every class member were the
fact question of whether they had been required to sleep on the floor and the legal question of whether
that fact permitted recovery under § 1983, while individualized questions were peripheral, and indiviudal
members had a low interest in controlling individual prosecutions and low potential for recovery relative
to the cost of prosecuting the action. Thomas v. Baca, D.C.Cal.2005, 231 F.R.D. 397.
Common question, whether the strip-search procedure applicable to all jail detainees upon admission
violated the Fourth Amendment predominated over questions of fact differing among class members
as to the extent of the search, which would affect compensatory damages, so as to permit certification
of a class action challenging the jail policy under Rule 23(b)(3). Marriott v. County of Montgomery,
D.C.N.Y.2005, 227 F.R.D. 160.
Validity of alleged policy at the jail of strip searching each new pretrial detainee upon arrival, regardless
of the existence of individualized reasonable suspicion that the new arrival was carrying contraband,
predominated over individual issues, and thus supported certification of a class, limited to the issue of
liability, in the detainees' action against the county and sheriff alleging unreasonable searches, when the
issues of the existence of the policy at the jail, the constitutionality of that policy, and whether the policy
was uniformly applied were predominant liability issues in the case of every one of the detainees. Dodge
v. County of Orange, D.C.N.Y.2005, 226 F.R.D. 177.
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In an action brought by county jail inmates against state officials arising out of events occurring at the jail
when the state correctional emergency response team regained control of the jail following a takeover
by the inmates, common issues of both fact and law predominated, for purposes of class certification, in
view of plaintiffs' submissions which suggested the possibility of systematic and indiscriminate violation
of the inmates' rights, as well as the possibility of a gross failure on the part of defendants to properly
select, train and supervise the emergency response team officers, and in view of the predominant issue
of law as to whether the alleged failures in selection, training and supervision constituted violations of
the inmates' constitutional rights. Allman v. Coughlin, D.C.N.Y.1984, 577 F.Supp. 1440.
Difficulty of establishing damages for claims asserted on behalf of a class consisting of all past and present
members of a national association by the association, its former executive director, and several members
in an action brought against various officers and agencies of the United States for alleged violation of
constitutional and other rights of the class members through efforts to disrupt, discredit, and interfere
with the association's activities would not preclude class certification of the claims since the measure of
damages would have equal applicability across the class. Wilkinson v. FBI, D.C.Cal.1983, 99 F.R.D. 148.
For purposes of bringing a class action involving the constitutionality of a statute empowering the state
prosecuting attorneys to bring actions pursuant to the statute, the prerequisites of Rule 23(b)(3) were met
since the predominant question was the authority of the attorneys to prosecute actions under the statute.
Union Pac. R.R. Co. v. Woodahl, D.C.Mont.1970, 308 F.Supp. 1002.
Tort liability
Common questions predominated over individual ones and the class-action mechanism was the superior
method to resolve fairly and efficiently consumer claims for tortious breach of warranty, negligent design,
and negligent failure to warn against the manufacturer of front-load washing machines that allegedly
developed mold problems due to a design defect, warranting certification of a liability class generally
consisting of Ohio residents that bought the manufacturer's machines in Ohio for primarily personal,
family, or household purposes, particularly since the class members were unlikely to file individual
actions due to the costs of litigation that would dwarf any potential recovery. In re Whirlpool Corp. FrontLoading Washer Products Liability Litigation, 678 F.3d 409 (6th Cir. 2012).
An action against a minivan manufacturer alleging a defective rear liftgate latch could be maintained as
a common-question class action, although some class members might have possessed slightly differing
remedies based on state statute or on common law, as the remedies were local variants of a generally
homogenous collection of clauses, individual claims based on personal injury or wrongful death were
excluded, and many claims involving small amounts and limitations problems could not be asserted
individually. Hanlon v. Chrysler Corp., C.A.9th, 1998, 150 F.3d 1011.
Questions common to the class predominated over questions affecting individual class members, as
required for the certification of the landowners' class action against an upstream paper mill for negligence,
trespass, nuisance, and strict liability, based on the mill's alleged failure to maintain or replace its dam
as the core factual and legal issues with respect to liability, i.e., whether or not the mill's conduct caused
the dam to fail, whether or not the dam's failure caused flooding in the neighborhood, and, if so, to what
extent the mill should be held liable, were all resolvable by proof that was common to all class members.
Navelski v. International Paper Company, 244 F. Supp. 3d 1275 (N.D. Fla. 2017).
Predominance requirement was met for the issue of the oil refinery's liability for its alleged negligence
in allowing a hazardous condition, negligent design, construction, and maintenance of a tank that leaked,
negligent failure to implement safety plans and implement equipment to reduce the likelihood of an oil
spill, negligent failure to follow established safety procedures, negligent failure to hire or train skilled
employees or agents, negligent failure to mitigate damage from the spill after it occurred, negligent failure
to advise property owners regarding the threats to their health upon return to their properties, negligent
failure to implement a plan of homogenous restoration of the entire affected area and failure to follow
state and federal law on oil refining and storage. Turner v. Murphy Oil USA, Inc., D.C.La.2006, 234
F.R.D. 597.
Certification of an “injury class” was appropriate in a suit against the railroad for personal injuries and
property damage suffered because of a train derailment which caused the release of anhydrous ammonia
into the air; common issues of the railroad's alleged negligence, the toxic nature of anhydrous ammonia,
and the injuries caused by exposure predominated over individual issues regarding damages, and the
class action was a superior method for the resolution of the claims. Mehl v. Canadian Pac. Ry., Ltd.,
D.C.N.D.2005, 227 F.R.D. 505, 520, citing Wright, Miller & Kane.
Predominance of common issues warranted certification of subclasses with respect to negligence claims
asserted in a class action against the manufacturer of heart pacemakers, in which different subclasses
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were created to reflect 46 jurisdictions which allow introduction of state-of-the-art evidence in productsliability claims based on negligence, and two jurisdictions which do not; it was not required that the laws
of the states in each subclass be universal, and legal standards on important and meaningful issues were
substantially similar for each state within each subclass. In re Telectronics Pacing Sys., Inc., D.C.Ohio
1997, 172 F.R.D. 271.
Proposed class in products-liability action against manufacturer of bronchodilator prescription
pharmaceutical (Albuterol) satisfied requirement for partial class certification that there be fundamental
issues of both law and fact common to class; while there were individual issues on causation and
injury, there were also numerous other common questions of liability that needed to be answered before
individual issues were reached. In re Copley Pharmaceutical, Inc., D.C.Wyo.1994, 158 F.R.D. 485.
Telephone company's presentations of alleged core misrepresentations, to all, or substantially all,
members of a putative class of customers who purchased company's inside-wire maintenance service,
were not materially different from one another and, thus, plaintiff class would be certified in a class
action against the company, alleging fraudulent misrepresentation under Florida law respecting service,
when, in making oral presentations to customers, company's sales representatives did not vary the
substance of the representations in the script and never provided additional information made relevant
by those representations, and oral presentations did not differ materially from written solicitations. Davis
v. Southern Bell Tel. & Tel. Co., D.C.Fla.1994, 158 F.R.D. 173.
Certification of a class consisting of plaintiffs in personal-injury cases arising from exposure to asbestosinsulation products was maintainable under Rule 23(b)(3), as common issues concerning the state-ofthe-art defense predominated over questions of individual exposure and damages. Jenkins v. Raymark
Indus., Inc., D.C.Tex.1985, 109 F.R.D. 269.
In an action by a plaintiff class, exhibitors at the National Housewares Convention at Chicago's
McCormick Place, against defendants who allegedly were negligent or willfully indifferent in their
handling of the electrical wiring resulting in a fire that destroyed plaintiffs' exhibits, the court ruled
that although each plaintiff would have to establish the amount of damage he sustained, common
questions predominated since “identical evidence will be required to establish the fire's origin, the parties'
responsibility, and proximate causation.” American Trading & Prod. Corp. v. Fischbach & Moore, Inc.,
D.C.Ill.1969, 47 F.R.D. 155, 157.
See also the discussion of mass-tort actions in § 1783 and products-liability suits in § 1805.
Patent validity
In Technograph Printed Circuits, Ltd. v. Methode Electronics, Inc., D.C.Ill.1968, 285 F.Supp. 714, a
patent-infringement action against a defendant class, the court held that the questions of invalidity,
misuse, and alleged fraud on the United States Patent Office predominated over any questions affecting
the individual class members.
Disclosure requirements
When each of 492 class members had received similar truth-in-lending disclosure statements and the
fundamental basis of the class action was that the disclosure statements were deficient, there existed
predominant common questions of law and fact as required by Rule 23. Shroder v. Suburban Coastal
Corp., C.A.11th, 1984, 729 F.2d 1371.
Claims of a proposed class of borrowers in an adjustable rate mortgage (ARM) transaction satisfied the
predominance requirement as required for the certification of a proposed class of borrowers who obtained
an ARM from the mortgage broker and allegedly were not adequately informed of the possibility of
negative amortization, in violation of TILA, since the claims were subject to proof through one set of loan
documents and the borrower did not rely on individual representations to her by the mortgage broker's
representative. Lymburner v. U.S. Financial Funds, Inc., 263 F.R.D. 534 (N.D. Cal. 2010).
Shields v. Lefta, Inc., D.C.Ill.1995, 888 F.Supp. 894 (common written misrepresentation in purchase
agreements with the dealership supports Rule 23(b)(3) certification in an action alleging violations of
Truth in Lending Act and Illinois Consumer Fraud and Deceptive Business Practices Act).
Despite the fact that precise actual damages might vary from one class member to another and that there
would be some variance in the facts because of the requirement that the vehicle be purchased primarily for
personal, family or household use, when the predominant issues in a suit under the Truth in Lending Act
were whether there was a nondisclosed “documentary fee” in defendant's retail installment contracts and,
if so, whether that fee was illegal and when those questions were common to the class, the proposed class
satisfied the class-action requirement that common questions of law and fact predominate over questions
affecting only individual members. Sanchez v. Lowell Lebermann, Inc., D.C.Tex.1978, 79 F.R.D. 21.
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Although the Truth in Lending Act applies only to purchases made for household purposes and thus
determinations that would have to be made in a class action alleging the Act's violation whether or not
individual purchases made by the class members were made for business or household purposes would
differ, such did not mean that common questions would not predominate over individual ones so as to
preclude certification of the class action. Fetta v. Sears, Roebuck & Co., D.C.R.I.1977, 77 F.R.D. 411.
Kaminski v. Shawmut Credit Union, D.C.Mass.1976, 416 F.Supp. 1119.
In a purported class action by the holder of a department-store credit card alleging that the federal
Truth in Lending Act was violated when credit customers of the subsidiary discount store were extended
credit on their parent's credit card without being told the terms on which credit was being extended, the
predominance requirement was satisfied. Linn v. Target Stores, Inc., D.C.Minn.1973, 61 F.R.D. 469.
Joseph v. Norman's Health Club, Inc., D.C.Mo.1971, 336 F.Supp. 307.
Katz v. Carte Blanche Corp., D.C.Pa.1971, 53 F.R.D. 539.
See also § 1804.
Statutory consumer requirements
The district court did not abuse its discretion in concluding that the consumer satisfied the predominance
requirement for class certification in his action against the seller of software that allegedly failed to
fix problems with the consumer's computer as advertised; although there were some individualized
questions, including whether the class members had a business or personal purpose for buying the
software and whether the class members had sought a refund, the class members all bought the software
at the conclusion of a free trial, the class members all saw the same representations in the advertisements,
and the trier of fact could reach a single answer on the software's functionality and value. Beaton v.
SpeedyPC Software, 907 F.3d 1018 (7th Cir. 2018), cert. denied, 139 S. Ct. 1465, 203 L. Ed. 2d 684
(2019).
The common question as to whether a motor-vehicle window sticker inaccurately stating that the vehicle
had received perfect safety ratings in three categories would deceive an objectively-reasonable observer
when in fact no safety ratings had been issued predominated in the motor vehicle purchasers' and lessees'
action against the manufacturer, alleging unjust enrichment and violations of the Florida Deceptive and
Unfair Trade Practices Act, even if there were differences among the class members' subjective reliance
on the stickers, when every class member purchased or leased the same model vehicle with the same
sticker attached. Carriuolo v. General Motors Co., 823 F.3d 977 (11th Cir. 2016).
In an action arising from the bank's alleged participation in an illegal home equity lending scheme,
common issues predominated over individual issues with respect to the putative class members' claims
under TILA, as required for class certification, when the issue of whether the bank improperly excluded
certain charges from its annual percentage rate calculation required simple arithmetic, not a loan-by-loan
analysis, and the timeliness of the bank's disclosures could be systematically resolved as to each class
member either by consulting the bank's files, which contained signed acknowledgements of delivery or
by inspecting mail carriers' documentation. In re Community Bank of Northern Virginia Mortg. Lending
Practices Litigation, 795 F.3d 380 (3d Cir. 2015).
Common issues predominated the claims in a consumers' action against a manufacturer of speciallyformulated yogurt, alleging that the manufacturer's claims about the yogurt violated the Florida Deceptive
and Unfair Trade Practices Act, as required for class certification; the answer to the paramount question
of whether the manufacturer's yogurt worked as advertised would directly and substantially impact every
class member's liability case and entitlement of relief under the statute. Fitzpatrick v. General Mills, Inc.,
635 F.3d 1279 (11th Cir. 2011).
The district court properly exercised its discretion in concluding that the predominance requirement for
class certification was satisfied under Rule 23 as to liability under the state consumer-fraud statutes in an
action brought by window buyers against a manufacturer alleging fraudulent concealment of an inherent
product defect; the issue of whether the windows suffered from an inherent design defect leading to wood
rot was the essence of the dispute, and the individual issues that necessarily arose in a consumer-fraud
action, such as proximate cause, would not prevent class treatment of the narrow liability issues, as the
class members still were required to prove individual issues of causation and damages. Pella Corp. v.
Saltzman, 606 F.3d 391 (7th Cir. 2010).
Issues of law or fact common to senior citizens in a suit against a life-insurance company predominated
over the issues affecting individual members, supporting class certification in an action against the
company for alleged violations of Hawaii's Deceptive Practices Act, arising out of the company's sale of
indexed annuity products; the senior citizens' reliance would be judged by an objective reasonable person
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standard, and thus no individual reliance issues would make the case inappropriate for class certification.
Yokoyama v. Midland Nat. Life Ins. Co., 594 F.3d 1087 (9th Cir. 2010).
Predominance and superiority requirements were satisfied in an action brought by Virgin Islands
applicants for loans administered by USDA's Rural Housing Service (RHS) and alleging national-origin
discrimination in violation of the Equal Credit Opportunity Act, even though damages sought were
approximately $2.8 billion and required individual proof; the common question of whether RHS had
created a “phony” waiting list for Virgin Islands applicants as a way to prevent their access to the loans
composed a significant part of the individual cases. Chiang v. Veneman, C.A.3d, 2004, 385 F.3d 256.
When credit-card holders brought a class action against a national bank on behalf of 90,000 Mississippi
residents who held credit cards issued by the bank alleging that charges were usurious under Mississippi
law, when the question of law applied alike to all the claims, when the individual fact determinations
could be reached by using objective criteria and the assistance of a computer, and when the potential
class members could not effectively secure relief by another type of action, plaintiffs were entitled to
certification under Rule 23(b)(3). Roper v. Consurve, Inc., C.A.5th, 1978, 578 F.2d 1106, affirmed on
other grounds sub nom. Deposit Guar. Nat. Bank v. Roper, 1980, 100 S.Ct. 1166, 445 U.S. 326, 63
L.Ed.2d 427.
Consumer-borrowers satisfied the predominance and commonality requirements for class certification in
their action alleging that companies that operated a lead-generating business for payday lenders violated
state consumer-protection laws, despite the companies' contentions that there was no method to determine
on a class-wide basis what mandatory disclosures were made to each class member, and that highly
individualized issues relating to reliance and damages predominated, when the companies' liability was
based on their actions relating to information they provided on their website and their alleged arranging
of consumer short-term loans, predicate questions of whether the companies arranged those loans and
conspired with unlicensed lenders were questions of law capable of answering on a class-wide basis,
and statutory and punitive damages were capable of a class-wide determination. Rilley v. MoneyMutual,
LLC, 329 F.R.D. 211 (D. Minn. 2019).
Common questions of law or fact predominated in the credit-card applicant's proposed class action
alleging that the issuer bank failed to provide account-opening disclosures in compliance with the Truth
in Lending Act and Regulation Z regarding consumer billing rights and the creditor's responsibilities; the
class representative would attempt to show that the bank violated her billing rights by failing to furnish
the requisite account-opening disclosures, and she sought only statutory damages, which did not require
evidence of reliance or actual injury. Kelen v. World Financial Network Nat. Bank, 295 F.R.D. 87 (S.D.
N.Y. 2013).
Questions of law or fact common to members of a proposed class of automobile owners and lessees
alleging that the vehicles' defective rear suspensions caused their rear tires to experience irregular and
accelerated tire wear, and that the manufacturer violated California's Consumer Legal Remedies Act
by failing to reveal material facts about the vehicle predominated over any questions affecting only
individual members, as required to support class certification, despite the manufacturer's contentions that
not all vehicles exhibited the same amount of negative camber due to design tolerances, not all vehicles
had exhibited premature tire wear, and premature tire wear was very difficult to tie to a specific cause
common to the entire class; whether the class vehicles had the propensity or likelihood to experience
excessive and premature tire wear, even if each one did not necessarily manifest the problem was a
question of fact for the jury. Keegan v. American Honda Motor Co., Inc., 284 F.R.D. 504 (C.D. Cal. 2012).
Consumers who purchased legal documents from a website satisfied the predominance requirement for
certification of a class action against an online legal document preparation service, since their class was
sufficiently cohesive to warrant adjudication by representation; the class's common claims included the
service's conduct through its website, whether under Missouri law the service's conduct constituted the
unauthorized practice of law or violated the Merchandising Practices Act, and the nature and extent of
their damages or statutory penalties, Janson v. LegalZoom.com, Inc., 271 F.R.D. 506 (W.D. Mo. 2010).
Questions of law and fact common to the members of a proposed class of yogurt consumers predominated
over any individual issues, as required to support the certification of a class action alleging that the yogurt
manufacturer's claim that its specially-formulated yogurt aided in the promotion of digestive health was
deceptive in violation of the Florida Deceptive and Unfair Trade Practice Act (FDUTPA); whether the
yogurt did, in fact, aid in the promotion of digestive health when consumed regularly, as the manufacturer
had consistently declared to the public since the yogurt's introduction, was critical to every putative class
member's theory that the manufacturer violated the FDUTPA. Fitzpatrick v. General Mills, Inc., 263
F.R.D. 687 (S.D. Fla. 2010).
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Predominance requirement for class certification was satisfied under the federal rules as to liability
under state consumer-fraud statutes, with respect to an action brought by window buyers against the
manufacturer, alleging fraudulent concealment of an inherent product defect; common questions included
the scope of the manufacturer's warranty, the nature of the customer-service enhancement program and
whether it amended the warranty, and whether and when the windows suffered from an inherent wood
durability defect. Saltzman v. Pella Corp., 257 F.R.D. 471 (N.D. Ill. 2009).
Common questions regarding the legality of the collection letters predominated over any individual
questions, thus supporting class certification of the debtor's action against the collection agency alleging
violations of the Fair Debt Collection Practices Act. Leone v. Ashwood Financial, Inc., 257 F.R.D. 343
(E.D. N.Y. 2009).
Predominance requirement for class certification was satisfied in a consumer's Fair Credit Reporting Act
suit against a credit reporting agency alleging misstatements in a reinvestigation letter, contrary to the
agency's contention that seeking statutory and punitive damages made individual issues predominant;
the punitive damages inquiry went to the agency's state of mind in implementing its policies/procedures,
not to the consumer's particular interaction with the agency, and the amount of a statutory damage award
was unlikely to differ from consumer to consumer, especially given the non-pursuit of actual damages.
Chakejian v. Equifax Information Services LLC, 256 F.R.D. 492 (E.D. Pa. 2009).
Questions of law or fact common to members of a proposed class of automobile buyers asserting claims
under the California Consumers' Legal Remedies Act (CLRA) predominated over questions affecting
only individual members, as required for class certification, notwithstanding that the buyers were required
to prove causation under CLRA; for a majority of the class members, causation was shown through
the materiality of the alleged misrepresentations. Parkinson v. Hyundai Motor America, 258 F.R.D. 580
(C.D. Cal. 2008).
Consumer's class action against a collection agency, alleging that letters to collect overdue medical bills
violated the FDCPA, the Nevada consumer-protection law, and the common-law of torts, on grounds that
the letters failed to notify the consumers of the right to debt verification, failed to itemize and attempted
to collect additional charges, and listed the name of the debt collector as an original creditor, satisfied
the requirement that questions of law or fact common to class members predominate over any questions
affecting only individual members, as necessary for certification of the class, despite the potential need
to determine individual damages, since the class members were linked by the significant operative fact
of having been sent collection letters, the primary legal issue was whether the letter violated the FDCPA
and Nevada law, and these issues were subject to generalized proof and predominated over the issue of
potential individualized actual damages. Santoro v. Aargon Agency, Inc., 252 F.R.D. 675 (D. Nev. 2008).
Predominance requirement for class certification was satisfied in a suit against a debt collector alleging
that it violated the Fair Debt Collection Practices Act (FDCPA) by suing Illinois debtors on time-barred
debts; an overriding common question with respect to a time-barred debt was whether the collector
failed to attach to its collection complaints a written contract signed by the original creditor and putative
debtor, and generalized evidence would be sufficient to show whether the collector undertook the practice
of failing to attach executed contracts to collection complaints and whether its standardized practice
constituted a violation of the FDCPA. Ramirez v. Palisades Collection LLC, 250 F.R.D. 366 (N.D. Ill.
2008).
Common issues of law and fact predominated in the customer's claims against a retail warehouse operator
under the New York deceptive-trade-practices statute, despite the existence of a potential defense against
some plaintiffs under the voluntary-payment doctrine or the potential individualized nature of potential
damages, as would support certification of a class of members of the warehouse in the state within a sevenyear period whose 12-month subscriptions were backdated; each warehouse membership was subject
to a uniform membership document, and the practice of backdating memberships for all memberships
renewed within six months of the expiration date was a common course of conduct that was applied to
all putative class members. Dupler v. Costco Wholesale Corp., 249 F.R.D. 29 (E.D. N.Y. 2008).
Predominance requirement for class certification was satisfied in a suit alleging that a deceptive formcollection letter sent by a lender violated the Fair Debt Collection Practices Act, as the common issue of
whether the letter would have been deceiving to the least sophisticated consumer predominated over any
individual issues. McCall v. Drive Financial Servs., L.P., D.C.Pa.2006, 236 F.R.D. 246.
Predominance requirement for class certification was satisfied by a claim that the used-car dealer violated
the Odometer Act by rolling back odometers, as the liability inquiry under the Act would center on
information provided by the dealership on a standard secure-odometer disclosure form and not on
the unique aspects of the purchase transactions, such as the representations made, the identity of the
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salesperson, the timing, financing needs, and contract terms written and/or typed in. Winkler v. DTE,
Inc., D.C.Ariz.2001, 205 F.R.D. 235.
Individual questions would not predominate in a proposed class action under the Fair Debt Collection
Practices Act, notwithstanding the need to determine whether loans of absent class members were for
consumer purposes, and thus covered by the Act, or for business purposes, and thus not covered; that
information could be obtained readily from mortgage loan files. Miller v. McCalla, Raymer, Padrick,
Cobb, Nichols & Clark, D.C.Ill.2001, 198 F.R.D. 503.
A suit alleging that the mortgagees improperly calculated the interest rate for adjustable-rate mortgages
which contained interest-rate-carryover provisions required under the regulations of the Department
of Housing and Urban Development satisfied the requirement that common questions of law and fact
predominate over any questions affecting individual members, particularly considering that the case
involved the use of form contracts. Mortimore v. Federal Deposit Ins. Corp., D.C.Wash.2000, 197 F.R.D.
432.
In an action under the Fair Debt Collection Practices Act, individual issues, as to whether the debt of
each class member was a personal or business debt, did not predominate over the common questions
involved, for purposes of certification of the class action; distinguishing between personal and business
debt could be accomplished by looking at the checks themselves and by asking the class members one
question before determining the amount of liability. Wells v. McDonough, D.C.Ill.1999, 188 F.R.D. 277.
Common questions of law and fact presently predominated over individual issues in a claim under
the Interstate Land Sales Full Disclosure Act based on alleged misrepresentations or omissions in the
statement of the record, and plaintiff satisfied the typicality requirement with respect to the claim, despite
possible individual questions as to, inter alia, whether the purchasers had actual knowledge of claimed
misstatements or omissions at the time of the purchase and when the one-year limitations period was
triggered; should discovery establish that individual factual problems actually existed, class certification
could be terminated, the class modified, or subclasses established. Bryan v. Amrep Corp., D.C.N.Y.1977,
429 F.Supp. 313.
With respect to the first count under which land purchasers alleged violations by a land developer of the
Interstate Land Sales Full Disclosure Act and sought to represent all the persons purchasing on or after
a specified date, when several hundred persons were estimated to have purchased from the developer
during the time in question, all the class members would proceed under the same theories of relief or
liability, the only foreseeable individual issue was the damages for each class member, and the alleged
misrepresentations and omissions were standardized in a written property statement, the count would be
certified as a class action. Hoffman v. Charnita, Inc., D.C.Pa.1973, 58 F.R.D. 86.
Common questions predominate
The district court abused its discretion in denying certification of a wage-statement class on the basis
that the predominance requirement was not satisfied because damages would require individualized
determinations, in the workers' action against their purported employers alleging that they were underpaid
as a result of certain employment practices and policies, since any violation of the California statute that
required pay stubs to include the name and address of the legal entity that was the employer was a per
se injury, and the statute specified the amount of damages for the violation of that requirement. Sali v.
Corona Regional Medical Center, 909 F.3d 996 (9th Cir. 2018).
Punitive damages-only class satisfied the predominance requirement for class certification, in an action
against the county, the county correctional facility, and county officials alleging that defendants published
the arrestees' expunged arrest records on a publicly available electronic search tool in violation of
Pennsylvania's Criminal History Record Information Act (CHRIA) because the district court had
determined that defendants improperly published CHRIA protected information so that the only question
remaining concerned the award of punitive damages, and therefore a class-wide question of fact as
to whether defendants' actions were willful predominated over any individual issues of its potential
members. Taha v. County of Bucks, 862 F.3d 292 (3d Cir. 2017).
Common questions of law and fact predominated over individual issues, as required for class and
collective certification, in an action by current and former iron-foundry employees against the employer,
alleging violations of the FLSA and Wisconsin wage and hour laws, and common law, seeking to be
paid for time spent donning and doffing work clothes and protective gear, and for time spent showering
after their shifts, when the common question of whether donning, doffing, and changing activities were
"required by the nature of the work" was the central liability issue predominating over any individual
issues, despite the employees' varied work and health histories in conjunction with their unique exposure
scenarios. DeKeyser v. Thyssenkrupp Waupaca, Inc., 860 F.3d 918 (7th Cir. 2017).
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Under the foreseeability theory of proving causation, individualized issues of causation would not
predominate so as to preclude class certification in an action brought by participants in a multi-level
energy marketing program against the program's operator, alleging that the program was a fraudulent
pyramid scheme that violated the Racketeer Influenced and Corrupt Organizations Act because contrary
to the operator's contention that individualized questions of reliance were determinative of proximate
cause, the participants could prove injury by reason of a pattern of mail fraud even if they had not
relied on any misrepresentations when paying to join the program because their injuries arose from the
scheme's payment structure and inherent concealment of the inevitableness of injuries. Torres v. S.G.E.
Management, L.L.C., 838 F.3d 629 (5th Cir. 2016), cert. denied, 138 S. Ct. 76, 199 L. Ed. 2d 24 (2017).
The district court did not abuse its discretion in concluding that common questions of law and fact
concerning a putative inaccurate information class predominated over individual issues, as required for
class certification, in an action by domestic farm workers alleging that the farm operator failed to inform
them of the availability and pay rate of H-2A work in violation of the Migrant and Seasonal Agricultural
Worker Protection Act and the Washington Consumer Protection Act, since the common questions
concerning the existence of any policy of nondisclosure and whether that nondisclosure constituted false
and misleading information were important and would drive the resolution of the claims, notwithstanding
the existence of some individualized questions regarding damages. Torres v. Mercer Canyons Inc., 835
F.3d 1125 (9th Cir. 2016).
A proposed class of retired professional football players satisfied the predominance requirement for class
certification in their action alleging that the National Football League (NFL) failed to inform them of
and protect them from, risks of concussions in football, when the class members' negligence claims all
depended on establishing that the NFL knew of the dangers of concussive hits yet failed to modify the
rules to mitigate them, and the members' fraud claims all alleged that the NFL repeatedly obfuscated the
link between football play and head trauma. In re National Football League Players Concussion Injury
Litigation, 821 F.3d 410 (3d Cir. 2016), cert. denied, 2016 WL 7182246 (U.S. 2016).
An order certifying a class of non-exempt employees from 26 bank branches in Illinois, in the bank
employee's action against the bank alleging violations of the FLSA, the Illinois Minimum Wage Law,
and the Illinois Wage Payment and Collection Act, satisfied the predominance prerequisite for class
certification; a common question existed as to whether the bank had an unofficial company practice or
policy that required the employees class-wide to work off-the-clock overtime hours, and if the answer to
the question was "no," then the class members were left with nothing in common and each would have
to prove his or her claim individually. Bell v. PNC Bank, Nat. Ass'n, 800 F.3d 360 (7th Cir. 2015).
Common issues relating to an alleged nationwide scheme, under which the title insurer allegedly
purchased equity shares from title agencies in order to secure remittance streams from the agencies'
future referrals, predominated over individual issues in a putative class action brought on behalf of
home purchasers, who were referred to the title insurer by the title agencies that were subject to the
nationwide scheme, against the insurer for alleged violations of the anti-kickback provision of RESPA;
memoranda submitted to the insurer's board of directors asking for approval of the agencies' minority
interests showed a common scheme, and the common scheme, if true, presented a significant aspect of the
insurer's transactions as to whether the insurer paid a thing of value in exchange for referrals in violation
of the statute. Edwards v. First American Corp., 798 F.3d 1172 (9th Cir. 2015), cert. dismissed, 136 S.
Ct. 1533, 194 L. Ed. 2d 600 (2016).
The district court did not abuse its discretion in determining that common issues of law and fact
predominated over any individual ones, as required for certification of the debtors' putative class action
against a debt-buying company, law firm, and process server, since all the claims were based on
defendants' alleged uniform, widespread practice of filing automatically-generated, form affidavits of
merit not based on personal knowledge and, in many instances false affidavits of service, to obtain default
judgments against the debtors in civil court. Sykes v. Mel S. Harris and Associates LLC, 780 F.3d 70
(2d Cir. 2015).
Common issues of law or fact would predominate as to claims of a subclass in a class action alleging,
inter alia, that the private security-guard company violated California labor law by requiring employees
to work through meal periods, as required for class certification under Rule 23(b)(3), in that the "nature
of the work" defense to the off-duty meal-break requirement would be applied on a class-wide basis in
light of the company's single-guard staffing model, and the company's records of each employee's work
times, how much was paid, and whether the employee was staffed at a single guard post, could be used
to determine liability and damages. Abdullah v. U.S. Sec. Associates, Inc., 731 F.3d 952 (9th Cir. 2013),
certiorari denied, 135 S. Ct. 53 (2014).
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Putative class's civil Racketeer Influenced and Corrupt Organizations Act claims against a national food
distributor, alleging the distributor systematically overcharged them, were susceptible to generalized
proof so that common issues would predominate over individual issues; common evidence could be used
to show the distributor created and employed a scheme to inflate the invoices so as to overbill each class
member in the exact same manner, the customers' reliance on the distributor's purported misrepresentation
of actual costs to invoices, necessary to prove causation, could be shown using common evidence that the
customers paid the allegedly inflated invoices and that the distributor concealed its billing practices, and
common evidence of the differences between the amount the customers paid on the fraudulently inflated
invoices and the amount they should have been billed could be used to show that the customers suffered
an injury to their business or property. In re U.S. Foodservice Inc. Pricing Litigation, 729 F.3d 108 (2d
Cir. 2013), cert. denied, 134 S. Ct. 1938, 188 L. Ed. 2d 960 (2014).
The district court did not abuse its discretion in finding that the holders of defaulted bonds satisfied
the predominance requirement for certification of class actions against the Republic of Argentina for
losses arising out of the country's default on sovereign debt, even though Argentina conceded that it had
not paid its external debt and damages might have to be ascertained on an individual basis; Argentina's
concession of liability did not eliminate common liability issues from the predominance analysis, and the
hunt for assets capable of satisfying Argentina's obligations to holders was a predominant concern and
was common to all members of all classes. Seijas v. Republic of Argentina, 606 F.3d 53 (2d Cir. 2010).
In a putative class action brought by a consumer against a realty company, alleging that the administrative
brokerage commission (ABC) fee that it charged her violated the Real Estate Settlement Procedures Act
in that it was a fee for which no services were performed, the district court applied the wrong legal
standard in ruling that individual issues predominated and that class treatment was precluded; because the
consumer did not argue that the ABC fee was unreasonable but, instead, contended that no services were
provided for the ABC fee, the district court would not need to make any individualized reasonableness
determinations akin to those in an overcharge case, but could make a simple binary determination of "any
services" or "no services," such that the matter was suited for class review. Busby v. JRHBW Realty,
Inc., 513 F.3d 1314 (11th Cir. 2008).
The predominance requirement for class certification was satisfied in the customers' class action
challenging the telephone service provider's billing practices relating to its wire-maintenance service
plan, when the customers raised common allegations that would allow the district court to determine
liability for the class as a whole, in that they alleged that the provider billed for the plan under a misleading
description in violation of the truth-in-billing requirement, and that the class members were injured when
they paid for the plan during the period when the service was billed under the misleading description.
Beattie v. CenturyTel, Inc., 511 F.3d 554 (6th Cir. 2007), cert. denied, 2008 WL 4420016 (U.S. 2008).
The district court did not abuse its discretion in determining that individual circumstances would not
defeat the predominance of common issues in an action alleging that the telephone company's alleged
failure to adequately notify the customers of its billing practices for its cellular service violated the
California Unfair Competition Law (UCL), and thus that class certification was warranted, despite
the company's contention that the UCL claim required individualized analysis of the awareness and
knowledge of its out-of-cycle billing practices, when the court found that the claim was based on uniform
disclosures made by the company to all its customers. Lozano v. AT & T Wireless Services, Inc., 504
F.3d 718 (9th Cir. 2007).
Common questions of fact and law predominated with respect to a request to certify a global class in a
suit by medical doctors who provided services to persons insured by health maintenance organizations
(HMOs), alleging that the HMOs conspired to defraud the doctors who provided medical services to
subscribers, in violation of the Racketeer Influenced and Corrupt Organizations Act (RICO) and aided
and abetted each other in doing so; RICO claims were not simply individual allegations of underpayments
lumped together and the allegation of official corporate policy or conspiracy was not simply a piece
of circumstantial evidence being used to support the individual underpayment claims, but instead the
very gravamen of the claims was the pattern of racketeering activities and the existence of a nationwide
conspiracy to underpay doctors. Klay v. Humana, Inc., C.A.11th, 2004, 382 F.3d 1241, certiorari denied
125 S.Ct. 877, 543 U.S. 1081, 160 L.Ed.2d 825.
When the only issue relating to liability for false arrest that was actually presented to the jury was whether
the police chief was entitled to qualified official immunity, questions of law common to the members
of the class of arrestees did exist. Dellums v. Powell, C.A.D.C.1977, 566 F.2d 167, certiorari denied 98
S.Ct. 3146, 438 U.S. 916, 57 L.Ed.2d 1161.
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Giving provisional certification to the named plaintiffs to proceed as the class representative of those
who purchased subordinated capital notes from defendants in an original public offering was not an
abuse of discretion when the class, numbering about 500 persons, was claiming some four million dollars
in damages, the facts involved primarily a failure to disclose, as well as an omission, thus eliminating
positive proof of individual reliance as a condition of recovery, and the right of defendants to disprove
causation as to any and all individual plaintiffs was not likely to preclude the predominance of common
questions of law or fact or render the class action unmanageable. Little v. First California Co., C.A.9th,
1976, 532 F.2d 1302.
A class action to recover just compensation for the taking of property was proper when the important
common questions of law and fact affecting all the members of the class overrode the factual differences
regarding the damages suffered by each individual. Foster v. City of Detroit, Michigan, C.A.6th, 1968,
405 F.2d 138.
Common questions of law and fact predominated over individual issues, as required for the certification of
a class of Illinois operations employees, including technicians and foremen who serviced cellular towers,
that received compensation for drive time to jobsites, in an action against the employer alleging that the
employer failed to include drive time when calculating total hours and the regular rate for employees, in
violation of the Illinois Minimum Wage Law, even if individualized damages issues were possible, since
the claims were based on the same alleged custom or practice of the employer to compensate employees
for drive time, and the damages determination would be limited to time identified on the employer's
payroll records. Pietrzycki v. Heights Tower Service, Inc., 197 F. Supp. 3d 1007 (N.D. Ill. 2016).
Common questions of law and fact predominated, supporting class certification, with respect to the
claim brought by municipal bond purchasers against the bonds' underwriter for negligent underwriting;
the purchasers alleged that the underwriter owed a duty of care, breached it by failing to perform its
due diligence, and that as a result they suffered damages, including the loss of their investments, the
claim depended not on proof of the purchasers individual reliance but on the underwriter's conduct, and
the underwriter's liability under Missouri common law could be established with common evidence.
Cromeans v. Morgan Keegan & Co., 303 F.R.D. 543 (W.D. Mo. 2014).
Claims of the trustees of employer-sponsored profit-sharing retirement plans alleging that the financial
services provider breached its fiduciary duties under ERISA and violated ERISA's prohibited transaction
rules by accepting revenue sharing payments from the mutual funds that it made available to the plans
and plan participants raised two core determinations as to liability, whether the provider functioned
as an ERISA fiduciary and whether its conduct violated its fiduciary obligations, and those issues
concerned a process that was relatively uniform across the proposed class, and therefore common
questions predominated in the trustees' liability case, as required for certification under Rule 23(b)(3).
Haddock v. Nationwide Financial Services, Inc., 293 F.R.D. 272 (D. Conn. 2013).
Questions common to the class predominated over individualized questions, as required for certification
of the farm workers' putative class action against the employer, the orchard owner, and the orchard lessee
for violations of the Washington Farm Labor Contractor Act and the Agricultural Workers Protection
Act; the suit was predominately based on common questions of whether the employer had failed to
obtain a farm labor contractor's license and provide written disclosures to the workers. Saucedo v. NW
Management and Realty Services, Inc., 290 F.R.D. 671 (E.D. Wash. 2013).
Predominance and superiority requirements for the maintenance of a class action were satisfied
with respect to the breach-of-fiduciary-duty claim brought against an ERISA plan administrator by
beneficiaries of group life-insurance policies; questions of law and fact common to the class members
predominated over any questions affecting individuals with respect to the administrator's breach of
fiduciary duty, which arose out of its discretionary choices to retain assets behind the funds backing
the payment of benefits in its own general account and to set the features for the account, including
the applicable interest rate, in its own interest rather than solely in the interest of the beneficiaries, and
the class members' claims appeared to be individually quite small, making their interests in individually
controlling the litigation limited. Merrimon v. Unum Life Ins. Co. of America, 845 F. Supp. 2d 310 (D.
Me. 2012).
Common issues predominated over individualized ones, as required for certification of a proposed class of
retirement plans in an ERISA action alleging breach of fiduciary duty against investment-fund managers
that allegedly set unreasonable and excessive compensation for themselves; there were differences among
the funds in which the plans invested, but the central issues were whether the managers had a fiduciary
duty under ERISA and whether the duty was breached when the managers set the investment fees charged
to the plans, and these issues were subject to common proof because they rested on the same routinely
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generated documentation that applied to all the funds at issue. Glass Dimensions, Inc. v. State Street Bank
& Trust Co., 285 F.R.D. 169 (D. Mass. 2012).
Common questions of law and fact predominated on the institutional investor's breach-of-contract claim
against the bank based on its purportedly improper investment of funds from its securities lending
program (SLP) in high risk, long-term securities, thus warranting class certification, when the entire class
participated in the SLP, each class member entered into securities lending agreements with the bank that
stated that "prime considerations for the investment portfolio shall be safety of principal and liquidity
requirements," class members would likely all rely on that statement to prove that the bank breached
their respective contracts, and determining whether the bank did in fact select investments that did not
conform to the investment mandates would not require a foray into any individualized understanding of
the agreements by SLP participants. City of Farmington Hills Employees Retirement System v. Wells
Fargo Bank, N.A., 281 F.R.D. 347 (D. Minn. 2012).
Predominance requirement was satisfied for class certification of the retail-warehouse club member's
breach-of-contract claim against the club, under New Jersey law, based on the club's practice of selling
the members service agreements for as-is products without disclosing that those products were expressly
excluded from coverage, since the existence of a valid contract, breach, and damages could all be satisfied
through common proof; the terms and conditions of the service plan were the same for all class members,
and the damages were subject to common proof because all class members were sold plans that expressly
excluded their as-is products, and presumably equaled the amount each member paid for their plan. Hayes
v. Wal-Mart, 281 F.R.D. 203 (D.N.J. 2012).
The predominance requirement for maintainability was satisfied in a proposed class action stemming
from a reduction in retiree health insurance benefits; all class members were subject to the same collective
bargaining agreement and health plan, overriding legal issues were whether the employer's amendment in
their health plan violated the class members' rights under ERISA and LMRA, and the only individualized
issues apparent at the certification stage were those related to damages. Bauer v. Kraft Foods Global,
Inc., 277 F.R.D. 558 (W.D. Wis. 2012).
Predominance requirement for maintenance of a class action was satisfied in the dentists' suit against
the manufacturers of allegedly defective dental implants for breach of express warranty, breach of
implied warranty, and unfair and fraudulent business practices; common issues predominated over any
individualized reliance issues, individualized issues of causation and damages did not predominate, and
the absent class members who purchased the implants suffered injury in fact providing them standing.
Yamada v. Nobel Biocare Holding AG, 275 F.R.D. 573 (C.D. Cal. 2011).
Common issues predominated in the employees' putative class action against the employer for alleged
violations of state labor laws and unfair business practices, as required for class certification on grounds
that common issues predominated and the class action was the superior means of adjudicating the dispute,
including the lawfulness under California law of the employer's allegedly uniform policies regarding
the calculation of overtime pay rates and information included on wage statements and its rounding
practice requiring putative class members to work off-the-clock, even though slight variances might exist
as to how class members rounded their time or how bonuses were awarded to class members. Alonzo v.
Maximus, Inc., 275 F.R.D. 513 (C.D. Cal. 2011).
Common questions of law or fact predominated over any individual questions in an action alleging that a
truck-driving school failure to follow state and federal laws governing testing resulted in the revocation of
the truck drivers' commercial driver licenses, requiring retesting by the drivers; there were no individual
liability issues regarding the drivers' breach-of-contract claims, the unjust-enrichment claim applied
equally to all drivers, and questions of the school's liability for negligence were common to all drivers.
Ham v. Swift Transp. Co., Inc., 275 F.R.D. 475 (W.D. Tenn. 2011).
Certification of a proposed class of employee stock ownership plan (ESOP) participants was appropriate,
on the basis that questions of law or fact common to class members predominated over questions affecting
only individual members, in the former employees' action under ERISA, alleging that defendants
breached their fiduciary duty stemming from the leveraged buyout of the employer by the ESOP, although
some proposed class members signed separation agreements or releases that might bar their claims, when,
apart from the reliance issue, no individualized determinations would need to be made. Neil v. Zell, 275
F.R.D. 256 (N.D. Ill. 2011).
Individual inquiries would not predominate over common questions of fact and law among members of a
potential class, and thus the predominance factor was satisfied, as required to certify a settlement class in
an action against automobile manufacturers alleging violations of the New Jersey Consumer Fraud Act,
breach of express and implied warranties, negligent misrepresentation, fraud, unjust enrichment, breach
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of the duty of good faith and fair dealing, and improper repair, based on defects in the sunroof drains or
plenum drains in automobiles; the primary claim was breach of warranty, state laws on express warranty
were similar, liability for all claims would depend on evidence about the design of the plenum or sunroof
drains, similar evidence would be offered regardless of individual class member's vehicle model or year,
and all class members sought recovery based upon common legal theories for similar damages that each
class member sustained or could sustain because of drain failure or improper maintenance instructions.
Dewey v. Volkswagen of America, 728 F. Supp. 2d 546 (D.N.J. 2010).
Employees of a private, for-profit educational institution established common issues of fact, as required
for class certification with respect to their FLSA claim regarding the adequacy of overtime compensation
and their claims that the institution violated its statutory obligation under California law to provide meal
periods and to provide itemized wage statements, and their claim seeking a penalty under California
law for the employer who willfully failed to pay wages owed to former employees; the question of the
institution's knowledge of the failure to provide itemized statements required no individualized inquiry
because the employees asserted a constructive-knowledge theory, and the legal question regarding the
scope of the institution's obligation to provide meal periods was itself a common question of law. Adoma
v. University of Phoenix, 270 F.R.D. 543 (E.D. Cal. 2010).
Potential conflicting litigation interests did not preclude certification of a class of investors including
direct account holders, in retirement fund fiduciaries' consolidated putative class actions against a
custodial bank, seeking to recover losses they suffered when a structured investment vehicle (SIV)
collapsed, and asserting a breach-of-fiduciary-duty claim under ERISA, when even if a conflict of interest
gave rise to individualized issues relating to the calculation of damages, common issues of law and fact
relating to whether the bank was imprudent in buying and holding the SIV's notes still predominated
over those individualized issues. Board of Trustees of the AFTRA Retirement Fund v. JPMorgan Chase
Bank, N.A., 269 F.R.D. 340 (S.D. N.Y. 2010).
Common issues predominated, thereby satisfying the maintenance requirement for class certification,
with respect to reimbursement subclasses in the employees' litigation against a truck-leasing company
relating to its failure to provide meal and rest breaks, pay overtime compensation, reimburse business
expenses, and pay wages due, even though the measure of damages clearly was an individual issue; given
that the putative class members were engaged in a common type of job and performed common tasks, an
expense that was "necessary" for a class member to do his job would also be "necessary" for any other
class member. Dilts v. Penske Logistics, LLC, 267 F.R.D. 625 (S.D. Cal. 2010).
Common issues predominated over individual issues as to whether class members paid unlawfully high
premiums for their lender's policies, with respect to the predominance requirement for class certification
in an action brought by the purchasers against the title insurance company; the primary substantive issue
was whether a given policy issued during the class period was entitled to, but did not receive, reissue
credit. Hamilton v. First American Title Ins. Co., 266 F.R.D. 153 (N.D. Tex. 2010).
For purposes of the roofing workers' motion for preliminary approval of the terms of a negotiated
class-action settlement in wage and hour litigation, the class action was maintainable under Rule 23(b)
(3); common questions included whether the roofing company failed to provide roofing workers with
required meal periods, failed to pay roofing workers wages for meal periods during which they remained
on duty, authorized and permitted roofing workers to take required rest periods, failed to pay roofing
workers an additional hour of wages for missed meal periods and rest breaks, and failed to pay all legally
required minimum wages and overtime compensation to hourly production workers, whether hourly
production workers were owed waiting time, whether the roofing company's business practices violated
the California unfair competition statute, and whether the roofing company failed to pay the roofing
workers for travel time and mileage. Vasquez v. Coast Valley Roofing, Inc., 670 F. Supp. 2d 1114 (E.D.
Cal. 2009).
Certification of a class of current and former parcel-delivery drivers was appropriate as to their claim
against the parcel-delivery company alleging they were coerced or required to purchase a scanner or
company software from the company in violation of Louisiana law, since any purported violation could be
determined by evaluating common evidence and making categorical determinations; all employees were
subject to the same requirements in the operating agreement and related policies, common evidence could
be reviewed to establish the availability of vendors capable of meeting the requirements, and categorical
determinations could be made to determine which employees obtained the equipment and supplies
in compliance with contract specifications. In re FedEx Ground Package System, Inc., Employment
Practices Litigation, 662 F. Supp. 2d 1069 (N.D. Ind. 2009), order clarified, 2010 WL 597988 (N.D.
Ind. 2010).
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Because the fraud claim asserted by the proposed class representatives was based on alleged
misrepresentations and omissions in the various form contracts the employer drafted and which each
putative class member signed, common questions regarding the making of a representation, its falsity,
the employer's knowledge of its falsity or ignorance of its truth, and the employer's intent, predominated
over any individual questions related to reasonable reliance and damages, and thus class certification was
warranted. Phelps v. 3PD, Inc., 261 F.R.D. 548 (D. Or. 2009).
Common issues predominated over potential individual issues raised by the former management
employee's embezzlement scheme as required for certification of a class of employees in an action
alleging that the employers violated the Illinois Minimum Wage Law by failing to pay overtime for work
in excess of forty hours in individual work-weeks; the common practice of failing to pay overtime would
be the principal issue of the litigation, and any individual issue raised by the embezzling management
employee's fraudulent alteration of the payroll records would be manageable and would not constitute a
significant aspect of the class action. Barragan v. Evanger's Dog & Cat Food Co., 259 F.R.D. 330 (N.D.
Ill. 2009).
Predominance requirement for class certification was satisfied in a suit under California's Unfair
Competition Law brought by a buyer who used the online retailer's platform to purchase merchandise
from a private party, and alleging fraud in the retailer's undisclosed practice of retaining a portion of
the shipping and handling charges imposed against the buyers to cover the sellers' costs; the common
issues of whether the retailer misleadingly stated or implied that the fee was for shipping and handling,
and misleadingly stated or implied that the fee was passed on in full to the seller as compensation,
predominated over individual questions. Baghdasarian v. Amazon.com, Inc., 258 F.R.D. 383 (C.D. Cal.
2009).
Common issues predominated over individual issues as to Racketeer Influenced and Corrupt
Organizations Act claims, with respect to the predominance requirement for class certification in an action
brought by claimants against the insurers, stemming from the purported breach of structured settlement
agreements; the complaint averred that a single insurer managed the Broker Assistance Program (BAP)
for claim managements, while others participated in the alleged operation by carrying out the insurer's
uniform BAP policies. Spencer v. Hartford Financial Services Group, Inc., 256 F.R.D. 284 (D. Conn.
2009).
Predominance requirement for class action's maintainability was satisfied, in mortgagors' RESPA
and common-law action against a title-insurance company alleging nonreceipt of state-law mandated
refinancing discounts for title-insurance premiums; the question of what constituted sufficient evidence
for an inference of entitlement to credit was a common question of fact, and the RESPA claim rested on
the contention, capable of being tested on a class-wide basis, that the insurer had not provided services
in any of the class members' transactions to justify an excess charge. Mims v. Stewart Title Guar. Co.,
254 F.R.D. 482 (N.D. Tex. 2008).
In litigation to recover for the employer's alleged violations of the California Labor Code in not
compensating the employees for time spent standing in security lines when entering and leaving the
shipping facility, and in allegedly failing to provide two meal periods to employees who worked shifts
of at least ten hours or to compensate employees for missed meal/rest time, common issues of fact
and law predominated, though individualized factual determinations would be required to decide which
employees were actually deprived of meal or rest periods and whether the employer knew or should have
known of these missed periods, and though the time that the employees were required to wait in security
lines might vary from worker to worker, when, as to the meal/rest time class, the employer acknowledged
that all employees were subject to the same policies, and the key factual issues going to the employees'
claims were subject to common proof, and when, as to the security-line class, the time differences went
only to the issue of damages, and the employer acknowledged that the members' ability to recover was
governed by the same overarching question of law regarding compensability of time spent standing in
those security lines. Cervantez v. Celestica Corp., 253 F.R.D. 562 (C.D. Cal. 2008).
Individualized proof required to determine whether the pharmacy-benefits manager breached
reimbursement contracts with the pharmacies, concerning each class member's belief and understanding
regarding the meaning of the term "current" pertaining to the price in their reimbursement contract, did
not predominate over common issues of law or fact common to all class members so as to defeat class
certification; the claims arose out of a form contract that the manager executed with thousands of potential
class members nationwide. Eufaula Drugs, Inc. v. TDI Managed Care Services, 250 F.R.D. 670 (M.D.
Ala. 2008).
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Predominance requirement for class certification was satisfied in a suit by purchasers of title insurance
alleging that the title insurer overcharged them by not applying reissue-rate or refinance-rate discounts
to their premiums; the question of what evidence was required to show a previous title-insurance policy
was a question common for all putative class members who paid the basic rate for their policy when they
were allegedly entitled to a discounted rate, and it predominated over individual issues. Slapikas v. First
American Title Ins. Co., 250 F.R.D. 232 (W.D. Pa. 2008).
Individualized questions did not predominate with respect to the duty-to-disclose element of a claim
that the homeowners' insurer fraudulently concealed the existence of lower-priced policies for the same
risk by revealing partial facts regarding pricing in uniform applications, policies, and brochures afforded
the insureds, so as to preclude a finding of predominance for class certification, as the duty to disclose
could arise under Ohio law if the insurer should have known that its partial disclosures might mislead
consumers; the individualized facts focusing on the individual insured's actual state of mind vis-a-vis
partially disclosed facts were not required. Stanich v. Travelers Indem. Co., 249 F.R.D. 506 (N.D. Ohio
2008).
Common issues predominated, as required for certification of a class of students in an action alleging
that the operator of a court reporting academy fraudulently misrepresented its ability to confer associate's
degrees as well as its graduation and job-placement rates and salary figures, even though the details of
the alleged misrepresentation might differ from student to student, inasmuch as the thrust of the alleged
misrepresentation was the same as to each student. Bobbitt v. Academy of Court Reporting, Inc., 249
F.R.D. 488 (E.D. Mich. 2008).
In an action for breach of an express warranty alleging that the manufacturer's inert gas-filled glass
products failed to retain the inert gas, common issues of law or fact predominated over questions affecting
only individual class members, but only as to the proposed subclass of purchasers in jurisdictions where
the breach-of-warranty claims did not require elements of reliance or prelitigation notice. Thus, the class
would be redefined to include only purchasers in those jurisdictions where the breach claims did not
include those elements. Barden v. Hurd Millwork Company, Inc., 249 F.R.D. 316 (E.D. Wis. 2008).
The predominance requirement for class certification was satisfied in a suit by health-club members
alleging that the clubs charged excessive initiation fees in violation of the Pennsylvania Health Club
Act (HCA); the predominant common issue of the liability phase was whether the health clubs charged
members excessive initiation fees in violation of the HCA, and the individual factual differences between
the class members and the health clubs' affirmative defenses would become relevant only at the damages
phase of the litigation. Allen v. Holiday Universal, 249 F.R.D. 166 (E.D. Pa. 2008).
Putative class of entrepreneurs who had purchased a business opportunity from the company and its
marketers satisfied the predominance requirement for class certification as to its claims against the
company for violations of the federal and Georgia Racketeer Influenced and Corrupt Organizations Act;
an overwhelming number of factual and legal issues were common to the putative class members and
focused on the activities of the company, rather than the activities of the class members. Brenner v. Future
Graphics, LLC, 258 F.R.D. 561 (N.D. Ga. 2007).
Predominance requirement for class certification was satisfied by a class of owners or previous owners
of aircraft who asserted unjust enrichment and breach-of-warranty claims against the manufacturer
of allegedly defective engine crankshafts; central liability issues of what and when the manufacturer
knew about the defects, and what warranties applied, predominated over individual questions. Powers v.
Lycoming Engines, 245 F.R.D. 226 (E.D. Pa. 2007).
Questions of law and fact common to members of the class predominated over any questions affecting
only individual members, and thus class certification was warranted in an action alleging that the
manufacturer sold defective bullet-resistant body armor to numerous police departments around the
country; despite the possibility of differing damages calculations, the existence of several categories of
vests, and conflicts of state law, when all the purported class members bought and/or used allegedly
defective vests and received identical five-year warranties, and there were no material conflicts between
the states' warranty laws. Southern States Police Benevolent Ass'n v. First Choice Armor & Equipment,
Inc., D.C.Mass.2007, 241 F.R.D. 85.
Predominance requirement for maintenance of a class action was satisfied with respect to a breach-ofcontract claim brought against a truck manufacturer by a statewide class of customers who paid for but
did not receive upgraded radiators; the liability issues that hinged upon whether there was a contract and
whether there was a breach, and any related issues concerning language ambiguity, would be decided
based upon questions of law or fact common to the members of the class. Zeno v. Ford Motor Co.,
D.C.Pa.2006, 238 F.R.D. 173.
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Common questions of law and fact existed and predominated over individual questions in an action
brought against energy companies under the Commodity Exchange Act by traders of natural-gas futures
contracts for the alleged manipulation of the natural-gas futures market through false reporting of trade
data, supporting the maintenance of the action as a class action, given that the claims of all class members
arose from a common course of conduct by defendants and all class members would have to engage in
the same detailed discovery to compile a common body of data and conduct the same analysis of the data
to establish the factual basis for the elements of the manipulation claim, including the artificiality of the
futures contracts prices during the class period and causation. In re Natural Gas Commodities Litigation,
D.C.N.Y.2005, 231 F.R.D. 171.
Commonality requirement was satisfied, in retirees' ERISA action alleging that the employer had
constructively discharged them to avoid having to pay enhanced retirement benefits that were instituted
after their retirements, by the allegation that the employer had instituted harassing procedures against the
employees via company-wide directives that applied to all employees; although individualized questions
existed regarding whether class members retired, quit, or converted for a reason other than the employer's
alleged harassment, the predominant issue arose out of the employer's revisions of employee policies.
Flanagan v. Allstate Ins. Co., D.C.Ill.2005, 228 F.R.D. 617.
Issues subject to generalized proof predominated over those issues premised on individualized findings,
as required for class certification in a class action against an employer for violations of state overtime-pay
requirements; although determinations as to damages, exempt status, and alleged labor agreements would
require individualized findings, common liability issues arising from the employer's alleged policy of
requiring the employees to work overtime hours without adequate compensation otherwise predominated.
Noble v. 93 University Place Corp., D.C.N.Y.2004, 224 F.R.D. 330.
Common issues of law and fact predominated over individual issues relating to the travel agencies'
representative claims, alleging that the airline engaged in wire fraud and extortion under the Racketeer
Influenced and Corrupt Organizations Act and breached the contract by forcing travel agencies to pay
penalties for passengers' purported tariff violations in the purchase of tickets pursuant to individualized
debit memos; the representations of the airline as to the right to recover the monies were uniform, the debit
memos did not require a separate determination of validity because the class-wide question of the airline's
entitlement to collect damages from the travel agents for the conduct of the passengers predominated, and
the existence of a specific intent for the wire-fraud and extortion claims could be established by direct or
indirect evidence. Westways World Travel, Inc. v. AMR Corp., D.C.Cal.2003, 218 F.R.D. 223.
Predominance requirement for class-action certification was satisfied in a suit alleging that standard
contracts and marketing practices of propane gas supplier were false, deceptive and misleading, since
the issue of whether the supplier engaged in misleading and deceptive marketing practices predominated
over individual issues arising out of the fact that class claims were governed by at least seven different
contracts. Mick v. Level Propane Gases, Inc., D.C.Ohio 2001, 203 F.R.D. 324.
Low-paid workers supplied to retailers by labor agents satisfied the requirement for class-action
certification of a suit under the state minimum-wage law, that common questions predominate over
individual questions; essential to all cases was the question whether the workers were independent
contractors or employees of retailers, and that question predominated over individual questions based
on work performed and applicable pay. Ansoumana v. Gristede's Operating Corp., D.C.N.Y.2001, 201
F.R.D. 81.
Questions of law or fact common to the members of the class who brought a fraud action against a lifeinsurance company predominated over any questions affecting only individual members so as to support
certification of a class action when the money damages sought were subject to objective quantification,
calculable through standardized formulas, and class members did not have to fear that financial recovery
by one group of plaintiffs would be to the detriment of others in the class. Grove v. Principal Mut. Life
Ins. Co., D.C.Iowa 2001, 200 F.R.D. 434.
Predominance requirement was satisfied in an action alleging that a mortgagee charged excessive closing
fees on mortgages insured by the Federal Housing Administration (FHA) in violation of the standardform mortgage contract; whether the mortgagee could circumvent the FHA 1% fee limitation by paying
its brokers extra money and recouping it by inflating the interest rate on the loan was the central issue in
the litigation, and predominated over any questions regarding individual transactions. Bjustrom v. Trust
One Mortgage Corp., D.C.Wash.2001, 199 F.R.D. 346, vacated on other grounds C.A.9th, 2003, 322
F.3d 1201.
ERISA suit satisfied the predominance and superiority requirements for class-action certification, when
the common question of law whether defendants breached their fiduciary duty as plan administrators
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by failing to inform plaintiffs of their rights to an early-retirement benefit predominated over individual
issues. Bellas v. CBS, Inc., D.C.Pa.2000, 201 F.R.D. 411.
Despite the existence of individualized questions such as reliance and damages, questions of law or
fact common to all the class members predominated over any questions affecting only individual class
members in a policyholders' class action against a life-insurance company for fraudulent and deceptive
sales practices, which allegedly included making misrepresentations relating to the policy illustrations
and vanishing premiums, engaging in churning to sell replacement policies, and improperly marketing
policies as savings plans or investment vehicles. Bussie v. Allmerica Financial Corp., D.C.Mass.1999,
50 F.Supp.2d 59.
A suit alleging commodity price manipulation in the copper market in violation of the Commodity
Exchange Act satisfied the class-action requirement of commonality, and the requirement that common
questions predominate over individual questions; because a single, continuous conspiratorial artifice
was alleged, the relevant proof would not vary among class members, and the case presented a
fundamental question of the utmost importance to all class members. In re Sumitomo Copper Litigation,
D.C.N.Y.1999, 189 F.R.D. 274.
The class-action certification requirement that common issues of law and fact predominate over
individual issues was satisfied by the proposed class action involving buyers of the drug levothyroxine
claiming they overpaid due to false representations of the manufacturers of the brand-name version
inducing them to purchase the manufacturers' product over the generic version, despite the manufacturers'
claim that there were individualized fact situations and differences in the damages claims. In re Synthroid
Marketing Litigation, D.C.Ill.1999, 188 F.R.D. 287.
The predominance requirement was satisfied by a class of insureds residing in Florida for whom an
automobile insurer had pursued subrogation against third parties and who were not reimbursed to the
limits of their deductibles prior to recoupment by the insurer of the amounts paid to the insured. Powers
v. Government Employees Ins. Co., D.C.Fla.1998, 192 F.R.D. 313.
Suit by purchasers of copper futures contracts alleging that commercial copper dealers violated
the Racketeering Influenced and Corrupt Organizations Act and the Commodity Exchange Act, by
conspiring to artificially inflate copper futures prices, satisfied the requirement that common questions
predominate over individual ones; because a single, continuous conspiratorial artifice was alleged, the
relevant proof would not vary among class members. In re Sumitomo Copper Litigation, D.C.N.Y.1998,
182 F.R.D. 85.
Questions of law or fact common to members of the class predominated over questions affecting
only individual members, in an action in which individuals alleged that the employer misenrolled
them in Medigap coverage in violation of Medicare Secondary Payer statute's “working aged”
provisions; language of all plan documents which required interpretation in the action was expected
to be substantially similar. Medicare Beneficiaries' Defense Fund v. Empire Blue Cross Blue Shield,
D.C.N.Y.1996, 938 F.Supp. 1131.
Even if defendant nursing home made oral representations to patients regarding whether there would
be a “mark up” on prices charged for pharmaceuticals, those representations did not foreclose finding
that common questions predominated in an action alleging that defendant falsely represented to residents
in two documents that the amount they charged for pharmaceuticals would equal amount charged to
nursing home; although oral representations plaintiff received personally may have supplemented written
documents he received, they did not replace those written statements as the focus of the alleged fraud.
Arenson v. Whitehall Convalescent & Nursing Home, Inc., D.C.Ill.1996, 164 F.R.D. 659.
Class certification was appropriate in a suit against finance companies and banks alleging that, in making
and handling of loans, companies and banks violated various federal lending and banking laws and state
law, when hundreds of transactions met class' definition and, within each of three proposed classes, the
same standard loan form was used, and questions of law and fact common to the class predominated over
individual questions. Cobb v. Monarch Finance Corp., D.C.Ill.1995, 913 F.Supp. 1164.
Common questions predominated for purposes of class certification in automobile dealer's action against
automobile manufacturer alleging that manufacturer had imposed uniform 1% advertising charge for
all new vehicles sold in the state in violation of a federal statute requiring automobile manufacturers
to act in good faith in performing dealership franchises, even though a finding of coercion is necessary
under the statute, since coercion was susceptible to common proof under the circumstances, in that the
manufacturer allegedly had conditioned the sale of one product, its new vehicles, on the purchase of
another, its marketing and advertising services, through use of an advertising charge that was mandatory,
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uniformly applied and expressly contained in substantially identical sales agreements. Lockwood Motors,
Inc. v. General Motors Corp., D.C.Minn.1995, 162 F.R.D. 569.
In an action arising out of the accounting firm's alleged plan to misrepresent the financial condition of
a corporation, individual issues of law and fact, including issues of joint and several liability, personal
jurisdiction, conflict of laws, and punitive damages, did not predominate over common issues as to
liability so as to preclude certification of the proposed defendant class consisting of the individual partners
in the accounting firm. Northwestern Nat. Bank of Minneapolis v. Fox & Co., D.C.N.Y.1984, 102 F.R.D.
507.
When, in contrast to common-law claims, California statutory claims for negligent misrepresentation and
fraud in securities litigation did not require individual proof of reliance, plaintiff class would be certified
for purposes of the California statutory claims of fraud and negligent misrepresentation, subject to a
showing of numerosity. Hudson v. Capital Management Int'l, Inc., D.C.Cal.1983, 565 F.Supp. 615.
In an action brought by a consumer against the service-station dealers' association challenging the
association's group boycott of gasoline sales to the public, the district court would certify a defendant
class consisting of all service-station members of the association, since the questions of law and fact
common to members of the defendant class predominated over questions affecting individual members,
and since the class action appeared superior to other methods of adjudication. Osborn v. PennsylvaniaDelaware Serv. Station Dealers Ass'n, D.C.Del.1981, 94 F.R.D. 23.
Hedges Enterprises, Inc. v. Continental Group, Inc., D.C.Pa.1979, 81 F.R.D. 461 (issues of damages
and tolling of the statute of limitations in a price-fixing suit against paper bag manufacturers were
predominantly common questions).
Hernandez v. United Fire Ins. Co., D.C.Ill.1978, 79 F.R.D. 419, 430, citing Wright & Miller.
When the damages sustained by clients as a result of fraudulent misrepresentations which induced them to
use the services of a particular investment adviser rather than the services of a different investment adviser
were capable of mathematical or formula calculation, common questions of damages predominated over
individual questions for purposes of class treatment of an action charging a violation of the Investment
Advisers Act. Sullivan v. Chase Investment Servs. of Boston, Inc., D.C.Cal.1978, 79 F.R.D. 246.
In Gulish v. U.S., D.C.Pa.1978, 78 F.R.D. 515, plaintiff brought a nationwide class action seeking to
strike convictions and sentences for violations of the federal wage-earning tax statutes and for the return
of all fines, penalties and costs paid. The court limited the class to those prosecuted within the district,
noting that when individual questions are “overwhelming” the action cannot be maintained as a class
action, but that when the predominance of common questions is a close issue, it is proper to consider
problems of policy.
An action brought by the holders of the stock of a corporation, which was the target of a tender offer
against the offeror and others on behalf of themselves and others who tendered shares asserting violations
of the Williams Act because of the omission of material facts from the tender offer presented common
questions of law and fact affecting all the members of the class as to the determination of liability which
predominated over the individual issues raised thereby authorizing conditional certification as a class
action. Lowenschuss v. Bluhdorn, D.C.N.Y.1976, 72 F.R.D. 498.
Alabama Optometric Ass'n v. Alabama State Bd. of Health, D.C.Ala.1974, 379 F.Supp. 1332 (action
under Alabama antimonopoly statute).
Claims that the bank imposed illegal interest on service and maintenance charges in connection with
cash-reserve checking accounts and that the effective rate of interest was in excess of 12 percent were
maintainable as a class action on behalf of all holders of cash-reserve checking accounts since a common
question of law with regard to the illegality of the interest or its effect predominated over any questions
affecting only individual members. Landau v. Chase Manhattan Bank, D.C.N.Y.1973, 367 F.Supp. 992.
When purported class members, consisting of former union members, were aggrieved by an alleged
breach of the duty of fair representation by the union that resulted in the loss of their claim to earn vacation
pay, the overriding question was whether the union breached its duty in handling the settlement agreement
with the employer, neither the union nor the employer could be held liable unless the union breached
its duty and whatever individual factual questions remained could wait until the individual claims were
advanced on behalf of the members of the class, the requirement that common questions dominate over
questions affecting individual members in order to maintain a class action was met. Buchholtz v. Swift
& Co., D.C.Minn.1973, 62 F.R.D. 581, 598.
In Nolop v. Volpe, D.C.S.D.1971, 333 F.Supp. 1364, the members of the student body of a state university
brought an action to enjoin the construction of a four-lane highway on the ground that it would interfere
with their rights as pedestrians. The court held that common questions predominated concerning the
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central issues, which were whether an environmental impact statement was filed by defendant and
whether it was necessary to file the statement under the National Environmental Policy Act of 1969.
In Contract Buyers League v. F & F Investment, D.C.Ill.1969, 48 F.R.D. 7, 11, the court ruled that
common questions predominated in a class action by Negro purchasers of realty alleging a system of
racial segregation, the fixing of prices in violation of the antitrust laws, and the execution of contracts
violating Illinois common law with respect to unconscionable contracts. It stated: “(T)he gist of this
complaint is that a broad pattern of similar activity has resulted in the violation of the civil rights of many
people as well as the violation of state and federal laws. … (T)he inequity of any particular contract is
the result of a greater scheme of exploitation involving, among other factors, the contracts executed by
the other plaintiffs.”
See also
Campbell v. New Milford Bd. of Educ., 1980, 423 A.2d 900, 907, 36 Conn.Sup. 357, citing Wright
& Miller.
Individual issues predominate
The district court abused its discretion by determining the proposed class of union-sponsored benefit
plans, the buyers of brand name ulcerative colitis drugs, met the predominance requirement for
certification of a class in an action against the drug manufacturers under state antitrust laws, alleging the
manufacturers suppressed the generic entry for the drug by pulling it from the market at the same time a
new drug was introduced, when the proposed class included consumers who did not sustain an injury in
fact for Article III standing purposes and who would have continued to purchase a brand drug for various
reasons even if a cheaper, generic version had been available, determining injuries in fact would be an
individual issue, the resolution of which would vary among class members, and the proposed mechanism
of gathering testimony from class members via affidavit would be challenged by the manufacturer and
could not secure a favorable ruling disposing of the issue of liability. In re: Asacol Antitrust Litigation,
907 F.3d 42 (1st Cir. 2018).
The question of class member consent to receive fax advertisements from a pharmaceutical distributor
presented an individualized issue that was central to the lawsuit and prevented questions of law or fact
common to class members from predominating in a putative class action alleging the violation of the
Telephone Consumer Protection Act because the distributor could not be liable to any individuals who
had solicited their fax advertisement, and weeding out the solicited from the unsolicited fax recipients
to discern proper class membership would require manually cross-checking 450,000 potential consent
forms that established a fax was solicited against the 53,502 potential class members. Sandusky Wellness
Center, LLC v. ASD Specialty Healthcare, Inc., 863 F.3d 460 (6th Cir. 2017).
Individual issues predominated over common issues, and thus certification of a putative class of ticket
holders whose seats at the Super Bowl game were relocated was not warranted, when the common issue
of whether the professional football league breached the ticket terms by relocating any ticket holder
was overwhelmed by individualized issues relating to who received inferior seats and what individual
damages were. Ibe v. Jones, 836 F.3d 516 (5th Cir. 2016).
Individualized questions of causation would be the central or predominant issue, precluding class
certification in the property owners' putative class action against the city's Sewerage and Water Board,
contractors, and insurers, alleging that construction of a flood-prevention culvert and related activities
damaged and stigmatized their property and caused them mental anguish and emotional distress, when,
to establish causation, class members would have to present individualized evidence related to age, size,
structure, location, and damage of each affected property, and plaintiffs' own experts acknowledged that
not every property responded to vibrations and dewatering in the same way, that many homes in the area
had preexisting damage or chronic conditions, and that the alleged damage could have other sources than
the project. Crutchfield v. Sewerage and Water Board of New Orleans, 829 F.3d 370 (5th Cir. 2016).
Proposed class of residential property owners did not satisfy the predominance requirement for class
certification, in their action asserting claims for violations of CERCLA and the Resource Conservation
and Recovery Act, as well as other claims, in order to recover property damages and injunctive relief
against the former owner of an industrial facility arising from trichloroethylene (TCE) contamination
of their neighborhood; individual issues predominated the analysis of causation and damages that had
to be litigated in order to resolve the claims, and adjudicating the claims would require a case-by-case
determination as to whether TCE vapor contaminations threatened or existed on each individual property
as a result of the former owner's actions, and, if so, whether that contamination was attributable to the
former owner in each instance. Ebert v. General Mills, Inc., 823 F.3d 472 (8th Cir. 2016).
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Common issues did not predominate over individual ones in the clients' putative class action against a
law firm that had represented them in employment-discrimination litigation, and in claims against the
clients' employer, and thus, a class action was not a superior method of litigating the case, even though the
employer's role in negotiating and approving a dispute resolution agreement would be the same for every
class members' claim, when each member of a potential subclass of clients from Colorado would require
a case-by-case inquiry into whether the subclass members waived conflict-of-interest protections, the
interpretation of each clients' retainer agreement would be governed by the law of each client's home state,
and each client's damages would have to be calculated individually. Johnson v. Nextel Communications
Inc., 780 F.3d 128 (2d Cir. 2015).
Predominance of common issues was not established simply by virtue of the lessee's uniform
methodology of payments to royalty owners of natural gas wells, in the royalty owners' putative class
action against the lessee for systematically underpaying royalties by deducting costs associated with
placing the gas in a marketable condition in violation of the Kansas implied duty of marketability (IDM);
rather, the district court was required to consider whether IDM existed in every lease, the effect of well-bywell variations on marketability, and the extent to which material differences in damages determinations
would require individualized inquiries. Wallace B. Roderick Revocable Living Trust v. XTO Energy,
Inc., 725 F.3d 1213 (10th Cir. 2013).
The insureds' proposed class of insureds whose automobile policies were issued in North Dakota failed
to satisfy the predominance requirement for class certification claiming breach of contract and bad
faith by the insurer due to a percentile reduction of the insureds' medpay or personal-injury protection
claims, since individual inquiries as to whether the medical providers' charges to the insureds were
usual and customary and whether the insurer's claim payment was reasonable would predominate over a
determination of whether the insurer's process of paying claims by percentile reduction was reasonable
and would overwhelm questions common to the class. Halvorson v. Auto-Owners Ins. Co., 718 F.3d 773
(8th Cir. 2013).
Insureds could not satisfy the predominance requirement for class certification in their action alleging a
title insurer failed to offer a mandatory discount on premiums for policies covering refinanced mortgages;
the question of whether each insured actually qualified for the discount would require at trial a series of
individualized inquiries rather than a single, class-wide determination. Ahmad v. Old Republic Nat. Title
Ins. Co., 690 F.3d 698 (5th Cir. 2012).
Questions of law or fact common to class members did not predominate over any questions affecting
only individual members in an action alleging that a title insurance company knowingly and routinely
charged its Ohio customers far in excess of its statutorily-mandated rates, and thus class certification
was not warranted, since lenders in Ohio did not regularly require title insurance and it would have been
necessary for each insured to establish that the insurer had notice of the prior policy in order to receive a
discount; presenting the prior policy was not enough to establish that the insurer had wrongfully denied
a discount. Randleman v. Fidelity Nat. Title Ins. Co., 646 F.3d 347 (6th Cir. 2011).
In the insurance purchaser's action alleging that she and others similarly situated were denied a mandatory
title insurance discount under Texas law when they purchased a title insurance policy from defendant
insurer, the district court did not abuse its discretion in denying the title insurance purchaser's motion
to certify a class of "all persons who, within seven years after the date of their existing mortgage on
their real property in Texas, refinanced or otherwise replaced their existing mortgage and were charged
a premium for a new lender title insurance policy issued by Defendant [insurer] that did not include the
reissue discount"; defendant insurer did not contest that it owed the discount to everyone who qualified,
and, therefore, the only issues to be determined were individualized inquiries as to whether particular
persons qualified for the discount and were denied it. Benavides v. Chicago Title Ins. Co., 636 F.3d 699
(5th Cir. 2011).
The district court did not abuse its discretion in determining that the employee, a station manager for an
automobile rental company who alleged that the employer failed to pay overtime wages in violation of
the Fair Labor Standards Act, failed to satisfy the "predominance" requirement for class certification;
the question that the case would ultimately require resolving, namely, whether the employee and others
who "opted in" were entitled to overtime pay, was a complex, disputed issue whose resolution turned on
an exemption, which, in turn, would require the court to decide several subsidiary questions involving
whether plaintiffs satisfied the criteria for "executives," which required an examination of the duties an
employee actually performed. Myers v. Hertz Corp., 624 F.3d 537 (2d Cir. 2010), cert. denied, 132 S.
Ct. 368 (2011).
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Purchasers of fixed deferred retirement annuities did not meet the predominance requirement for
certification of a putative class action against the seller, in breach-of-contract and breach-of-impliedcovenant-of-good-faith claims, under Washington law, alleging that the seller breached the contract with
the purchasers by systematically crediting higher interest to the most recent deposits in the annuity
accounts and crediting lower interest to older deposits; even assuming that the contract terms were
ambiguous, so that extrinsic evidence would be admissible, the seller would be entitled to introduce
evidence about how the contract was explained in various sales discussions, representations made to each
purchaser, and how each purchaser understood the contract terms, and each purchaser would have to
show some type of misrepresentation upon which they relied or the duty that the seller violated. Avritt
v. Reliastar Life Ins. Co., 615 F.3d 1023 (8th Cir. 2010).
Myriad issues that could have arisen in each Chapter 13 debtor's case against the mortgage holder/services
as to whether and how fees and costs were imposed precluded a class-wide disposition, based on the
superiority of a class action, in the debtors' adversary proceeding against the holder/servicer alleging
that the holder/servicer charged, or charged and collected, unreasonable and unapproved postpetition
professional fees and costs during the pendency of the debtors' bankruptcies; the circumstances
surrounding the charging of fees required an individual assessment of the claims, as it appeared that some
debtors may have agreed to certain fees as an inducement to the holder/servicer for a loan modification,
and in other cases at least partial fees were approved. In re Wilborn, 609 F.3d 748 (5th Cir. 2010).
In the hospitals' breach-of-contract action against the health maintenance organization (HMO), a
substantial variation in the material terms of the parties' network provider agreements, including the
agreements' payment clauses, termination clauses, and waiver clauses, and in the corresponding rights
and duties they provided the hospitals, overwhelmed the common question of whether the HMO's use of
a new payment formula was mandated by federal policy, and was fatal to predominance, rendering the
case unsuitable for class treatment. Sacred Heart Health Systems, Inc. v. Humana Military Healthcare
Services, Inc., 601 F.3d 1159 (11th Cir. 2010).
The district court abused its discretion in granting class certification in the mortgagors' action against
the title insurance company for its alleged failure to provide them with state-law mandated refinancing
discounts for title insurance premiums; the district court's liability model for violations of the Real Estate
Settlement Procedures Act provision barring giving or acceptance of a "portion, split, or percentage"
of the charge received for a real-estate settlement service involving federally related mortgage loans,
other than for services actually performed, required an inquiry into the facts of each individual class
member's title insurance transaction to examine the reasonableness of the payments in relation to the
services performed, so that class issues did not predominate. Mims v. Stewart Title Guar. Co., 590 F.3d
298 (5th Cir. 2009).
Predominance requirement for class certification was not satisfied in a suit by hourly employees alleging
the employer breached employment contracts by failing to pay them for the "gap periods" of time between
punching in and their scheduled start time; punch-clock records did not provide common proof of any
uncompensated work during the gap periods since the employees engaged in various non-work-related
activities during gap periods and had various personal reasons for coming in early and staying late, and
the court would have to conduct individualized inquiries into whether each employee voluntarily arrived
early or stayed late and whether he engaged in any work. Babineau v. Federal Exp. Corp., 576 F.3d 1183
(11th Cir. 2009).
The district court did not abuse its discretion in denying class certification in the external home-loan
consultants' HLC action alleging that the residential mortgage company misclassified them as exempt
outside sales employees and failed to pay premium overtime and other wages, in violation of the Fair
Labor Standard Act and state law, even though the company had classified the HLCs pursuant to its
internal uniform exemption policy, when the company did not have a standard policy governing how
employees spent their time, and exempt status depended upon an individualized determination of each
employee's work. Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935 (9th Cir. 2009).
Questions of law and fact did not predominate in an action alleging that a nonprofit health-care provider
charged uninsured patients unreasonable rates and violated an agreement with the state by charging
uninsured patients undiscounted rates for medical services while providing discounts to insured patients,
and thus class certification of the uninsured patients' claims was not appropriate, notwithstanding that the
patients alleged class-wide breaches of state law that raised some common issues of law and fact; there
was not one charge for insured patients and one charge for uninsured patients, but an array of charges
tailored to each patient's treatment, and the reasonableness of the medical fees depended on multiple

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.132

36

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 136 of 240
§ 1778Class Actions in Which Common Questions..., 7AA Fed. Prac. &...

factors, including the services rendered, the patient's financial status, and the customary fee for similar
services. Maldonado v. Ochsner Clinic Foundation, 493 F.3d 521 (5th Cir. 2007).
Individual fact issues predominated over common issues, precluding class certification, in an insured's
action against an automobile insurer alleging the failure to comply with a policy clause calling for a
per-day payment to the insured in the event of vehicle unusability and no rental replacement; individual
hearings would be necessary to determine whether each class member made a claim for payment, whether
his car was unusable, and if so for how long. Pastor v. State Farm Mut. Auto. Ins. Co., C.A.7th, 2007,
487 F.3d 1042.
In a nationwide class action, the district court abused its discretion in certifying doctors' breach-ofcontract claims against health-maintenance organizations for classwide treatment; although the claims
were based on questions of contract law that were common to the whole class, individualized issues of
fact they entailed would probably predominate. Klay v. Humana, Inc., C.A.11th, 2004, 382 F.3d 1241,
certiorari denied 125 S.Ct. 877, 543 U.S. 1081, 160 L.Ed.2d 825.
Class certification was not warranted in owner-operators' suit against motor carriers for their alleged
violations of the Truth-In-Leasing regulations with regard to lease-purchase agreements for tractors, when
the determination of whether individual owner-operators had suffered damages as a result of the motor
carriers' alleged wrongful withholding of escrow funds would require individualized proof with regard
to each owner-operator's account, including the offsets, advances and other items, such that questions
affecting individual class members would predominate over common questions of law or fact. OwnerOperator Independent Drivers Ass'n v. New Prime, Inc., C.A.8th, 2003, 339 F.3d 1001, certiorari denied
124 S.Ct. 1878, _ U.S. _, 158 L.Ed.2d 467.
Class certification was inappropriate in a suit by the owners of land adjacent to railroad rights-ofway against the railroads and the long-distance telephone company that bought subeasements from
the railroads, alleging that the rights-of-way belonged to the landowners; the suit involved myriad
conveyances by different parties to different railroads, at different times over a period of more than a
century, in all 48 contiguous states and the District of Columbia, each involving intricate legal and factual
issues, making it unlikely that common issues predominated over individual-claim issues. Isaacs v. Sprint
Corp., C.A.7th, 2001, 261 F.3d 679.
Predominance requirement was not satisfied by a putative class of investors who alleged that brokerdealers violated their duty of best execution; individual issues overwhelmed common questions among
the class since the investors' rule 10b-5 claim involved examining millions of trades, one by one, to
ascertain whether there was an injury. Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., C.A.3d,
2001, 259 F.3d 154.
Neither the commonality prerequisite nor the class-certification requirement that common issues
predominate over individual questions was satisfied in a putative class action brought by buyers
against the seller of deferred-annuity contracts with respect to claims arising from alleged presale
misrepresentations; claims did not arise out of a single event or misrepresentation, but rather were based
on misrepresentations allegedly made to more than 280,000 buyers by more than 30,000 independent
agents whose sales presentations were not uniform or scripted, and claims implicated differing aspects
of causation, different state laws, and varying defenses. In re LifeUSA Holding Inc., C.A.3d, 2001, 242
F.3d 136.
ERISA action brought by retirees with respect to change in payment obligations on premiums for medical
care did not satisfy predominance requirement, and thus, a class would not be certified; although common
questions predominated with respect to vested-benefits claim, for all other claims everything depended
on what was said or sent to each retiree personally. Frahm v. Equitable Life Assurance Soc. of the U.S.,
C.A.7th, 1998, 137 F.3d 955, certiorari denied 119 S.Ct. 55, 525 U.S. 817, 142 L.Ed.2d 43.
Factual issues regarding representations to policyholders about whether they would be required to take
polygraph tests before claims were paid would supersede issues shared by potential class in racketeering
action alleging that insurer told insureds that polygraph examinations were required; insurer's letters
regarding polygraph test did not alone compel policyholders to take test, and it was necessary to determine
what was said to each insured. Marcial v. Coronet Ins. Co., C.A.7th, 1989, 880 F.2d 954.
A suit by a federal prisoner, contending that the parole board violated the law in that it considered the
severity of the offense in determining whether the prisoner was entitled to parole, could not be maintained
as a class action on behalf of all prisoners in the same institution since, there being many facts that enter
into the consideration of whether an individual prisoner is entitled to parole, questions of fact common to
members of the class did not predominate over questions affecting only individual members. LoCicero
v. Day, C.A.6th, 1975, 518 F.2d 783.
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Lidie v. California, C.A.9th, 1973, 478 F.2d 552 (action against state and certain officials seeking
declaratory and injunctive relief and damages for failure to supply food stamps to eligible recipients).
Common questions did not predominate over individual ones, and thus the predominance requirement
was not met, in the dentists' and periodontists' action against the manufacturer of a dental device for
breach of an express warranty under New Jersey and Pennsylvania law when the alleged warranty of
safety and suitability could not be proven using common evidence, proving causation was not possible
on a class-wide basis, individualized inquiries would be necessary to determine what each class member
knew about biofilm, when they knew it, where they found the information, and on what basis they decided
to operate their devices on an open water source, and damages were not provable with common evidence.
Center City Periodontists, P.C. v. Dentsply International, Inc., 321 F.R.D. 193 (E.D. Pa. 2017).
Common questions of law and fact did not predominate, so that class certification was not warranted for
a putative class action brought by a rejected job applicant against a criminal background check reporting
agency hired by a potential employer, alleging willful violation of the Fair Credit Reporting Act and the
New York Fair Credit Reporting Act because the agency's procedures had changed over time and the case
involved highly individualized inquiries with regard to whether a particular report was complete and up
to date and whether the agency's procedures used to generate that particular report were strict procedures.
Jones v. Sterling Infosystems, Inc., 317 F.R.D. 404 (S.D. N.Y. 2016).
Former employees of an information technology company failed to show that common questions
predominated in an action asserting that the employer misclassified them as exempt, resulting in unpaid
overtime wages and other violations of federal and state labor laws when, pursuant to applicable
regulations, "technical support" work may or may not qualify as exempt, depending on the employee's
specific duties, and there was significant variation in the actual work performed by the employees, so
that individual inquiries would be necessary to determine what constituted each employee's primary duty.
Benedict v. Hewlett-Packard Company, 314 F.R.D. 457 (N.D. Cal. 2016).
E-cigarette manufacturer's mass media campaign of allegedly false advertisements regarding the safety
of e-cigarettes was not sufficiently pervasive to give rise to a presumption that all California class
members viewed the advertisements, and thus, the predominance requirement was not satisfied in an
action claiming the violation of California's Unfair Competition Law and Consumers Legal Remedies
Act, on grounds that individualized inquiries would be required to determine whether the alleged
misrepresentations were sufficiently material to deceive an objective reasonable consumer so that a
classwide inference of causation and reliance could arise, when the entire campaign lasted only half as
long as the entire class period. In re NJOY, Inc. Consumer Class Action Litigation, 120 F. Supp. 3d 1050
(C.D. Cal. 2015).
Common questions did not predominate over those requiring individual proof, as required for certification
of the class for the food production and processing plant employees' wage-and-hour action against an
employer based on the claim that the employer failed to compensate them for donning and doffing
protective equipment and sanitizing equipment and persons, as required under California law; even if
the employees established the existence of the employer's unofficial policy of off-the-clock completion
of those tasks, there had been disparate application of the policy from site to site, so each class member
would be required to make an individual case to establish liability for unpaid wages, and as a result,
the goals of efficiency and judicial economy would not be served by certification. Pena v. Taylor Farms
Pacific, Inc., 305 F.R.D. 197 (E.D. Cal. 2015).
Common questions did not predominate over those requiring individualized inquiry, as required for
certification of the consumers' class action claim for breach of an implied covenant of good faith and
fair dealing, under California law, against the seller of downloadable music, videos, electronic books,
and applications for electronic devices based on the consumers' allegations they had been charged for a
second download of the same product within 15 minutes of being charged for the first download, since
the critical questions of assent or non-assent as to the second purchase turned on an individualized inquiry
for each customer. Herskowitz v. Apple, Inc., 301 F.R.D. 460 (N.D. Cal. 2014).
Issues common to all class members did not predominate over questions applicable only to individual
members, as required for certification of the consumers' class action against the manufacturer of cat
litter alleging violation of the Florida Deceptive and Unfair Trade Practices Act based on claims that the
product was superior in reducing odor as compared to other cat litter; many members of the proposed
class never saw the alleged misrepresentations, determining whether any individual member had a
claim against the manufacturer therefore would depend upon whether that person actually saw the
misrepresentation, and if the member never saw the message, it was impossible that he suffered damages
as a result of the alleged misconduct. In re Clorox Consumer Litigation. 301 F.R.D. 436 (N.D. Cal. 2014).
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Common issues in the consumers' putative class action against a makeup and lip color manufacturer
pursuant to California's Unfair Competition Law and Consumers Legal Remedies Act, alleging the
manufacturer deceptively labeled and advertised its products as providing 24 hour wear and "no transfer,"
did not predominate and provide the required basis for class certification, given the number of individual
purchasing inquiries as well as evidence showing that materiality and reliance varied consumer to
consumer. Algarin v. Maybelline, LLC, 300 F.R.D. 444 (S.D. Cal. 2014).
In a pickup truck buyer's putative class action against a truck manufacturer, alleging that the manufacturer
violated the Kentucky Consumer Protection Act (KCPA) by failing to disclose that the engine installed in
the truck was from a previous model year, questions of law or fact that were common to the class members
did not predominate over any questions affecting only individual members, and thus the class would not
be certified, when the manufacturer could be liable under the KCPA only if a truck was bought primarily
for personal, family, or household purposes, and although the buyer's class definition excluded purchasers
who registered the truck as a commercial vehicle, registration did not mean that a truck was purchased
primarily for commercial purposes, and the court would have had to undertake an individualized inquiry
into each purchaser's primary intended use of the truck to determine the manufacturer's potential liability
under the KCPA. Corder v. Ford Motor Co., 297 F.R.D. 572 (W.D. Ky. 2014).
Proposed class of recipients of unsolicited advertising for "fax-blasting" of junk facsimiles asserting
claims for violation of the TCPA, prohibiting unsolicited advertisement without the recipient's consent
unless from a sender with an established business relationship with the recipient, were inherently
individualized, precluding class certification, since individualized determinations would be required
regarding whether the facsimile was unsolicited both by lack of consent and by the absence of a prior
business relationship. APB Associates, Inc. v. Bronco's Saloon, Inc., 297 F.R.D. 302 (E.D. Mich. 2013).
Common issues did not predominate over individual issues in a copyright-infringement action by the
owners of copyrighted videos against a video-sharing website operator, and thus class certification was
not warranted, when the operator did not generate infringing material, but only offered a website on
which others could post video clips, the court would be required to determine, for each copyrighted
work claimed to have been infringed, whether the copyright holder gave notices containing sufficient
information to permit the operator to identify and locate infringing material so that it could be taken
down, it was unlikely that the infringement of one work would have any effect on another, and each claim
presented particular factual issues of copyright ownership, infringement, fair use, and damages. Football
Ass'n Premier League Ltd. v. YouTube, Inc., 297 F.R.D. 64 (S.D. N.Y. 2013).
Individual issues predominated over issues subject to common proof, precluding certification of the
satellite radio subscriber's putative class action against the provider alleging its deceptive trade practice
of automatic renewal of subscriptions violated New York law; common evidence would not show which
customers actually wanted their subscriptions to be automatically renewed, and it was likely that the
provider would submit individual defenses relating to the voluntary payment doctrine, under which any
proposed class member who was aware of the renewal policy could not recover subscription fees in a
deceptive-trade practice claim under New York law. Vaccariello v. XM Satellite Radio, Inc., 295 F.R.D.
62 (S.D. N.Y. 2013).
A business that allegedly violated the TCPA by using automated dialing equipment to contact consumers
via their cellular telephones obtained the consumers' cellular telephone numbers using different methods,
so that an investigation into each method for obtaining the numbers was necessary to determine whether
the consumers gave express prior consent to be contacted; this precluded a finding that issues of common
fact predominated in the consumers' action against the business, as required for class certification.
Connelly v. Hilton Grand Vacations Co., LLC, 294 F.R.D. 574 (S.D. Cal. 2013).
Class-action claim that the debt collector had delayed sending student-loan debtors written notice of their
validation rights, in violation of the FDCPA could not be resolved with generalized proof, and thus the
class failed to meet the predominance requirement for class-action certification; although the collector's
company-wide notices might be susceptible to generalized proof, the instances when the procedure went
awry could be shown only on an individual basis by demonstrating the timing of each initial contact in
relation to the validation notice sent to the debtor, if any. Vu v. Diversified Collection Services, Inc., 293
F.R.D. 343 (E.D. N.Y. 2013).
A proposed class of recipients of unsolicited advertising by "fax-blasting," asserting claims under the
Telephone Consumer Protection Act, included claims that were inherently individualized, precluding
class certification; defendants asserted consent or the existence of an established business relationship as
defenses, requiring individualized determinations with regard to those defenses. Machesney v. Lar-Bev
of Howell, Inc., 292 F.R.D. 412 (E.D. Mich. 2013).
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Class-wide issues did not predominate over individual issues, precluding certification of a class action
asserted by the trustees of an ERISA defined contribution plan against a bank, alleging imprudent
investing and acting in self-interest in violation of ERISA, when the suit involved ten different notes that
varied by announcement date, principal amount, maturity date, and tenor, each proposed class member
had individual investment expectations, risk tolerances, and investment guidelines, as well as different
types of accounts with the bank, there were variations among each proposed class member's instructions
to the bank regarding note investments, and individual plan examination was required to ascertain the
differences in each proposed class member's portfolio. Board of Trustees of Southern California IBEWNECA Defined Contribution Plan v. Bank of New York Mellon Corp., 287 F.R.D. 216 (S.D. N.Y. 2012).
Named plaintiffs in a putative class action against a manufacturer of powdered infant formula, which
had been recalled due to contamination with beetle parts and larvae, failed to meet the predominance
requirement for certification of a class action alleging the manufacturer's violation of New York and
New Hampshire consumer-protection law, since individual inquiries would be required to determine who
among the class had actually purchased the recalled product containing contaminants, whether those who
did sustained any injury, and whether the contaminated product was the cause of the injuries. Pagan v.
Abbott Laboratories, Inc., 287 F.R.D. 139 (E.D. N.Y. 2012).
Common questions did not predominate as required for certification of a putative class action brought by
advertisers against a social networking website for breach of contract and unfair business practices under
California law, based on the website's alleged failure to bill the advertisers for only legitimate clicks on
their ads; it was unclear whether any uniform written advertising contract existed, given the piecemeal
terms of the agreement located on various links and click-through agreements, and there was no classwide
method to parse the millions of clicks made in order to segregate invalid clicks from non-actionable
fraudulent clicks. In re Facebook, Inc., PPC Advertising Litigation, 282 F.R.D. 446 (N.D. Cal. 2012).
Putative class of patients bringing an action against certain chiropractors and a chiropractor training
organization, asserting claims of civil conspiracy and unjust enrichment, predicated upon the contention
that the training organization taught scripts, various leveraging and high pressure sales tactics to its
chiropractors to be used to convince patients to agree to pay for chiropractic care, did not satisfy
the predominance requirement for class certification; the determination of unjust enrichment required
consideration of inter alia the condition of each proposed plaintiff, the treatment recommended by each
patient's chiropractor, the means by which the patient's doctor represented the suggested treatment,
whether each prescription conformed to the training organization's policies, the degree of informed
consent received from each patient, any associated benefit, and, ultimately whether each proposed
plaintiff received medically unnecessary treatments. Brown v. Kerkhoff, 279 F.R.D. 479 (S.D. Iowa
2012).
Banquet server failed to meet the predominance requirement for maintaining a proposed nationwide
class action against restaurant owners in tip and wage litigation; the evidence demonstrated the banquet
contracts often differed between different restaurant locations and even between different events at the
same restaurant, and the predominance requirement was not met on common-law claims for unjust
enrichment, tortious interference, and breach of implied contract in the 21 states where defendants'
restaurants existed because individual questions would dominate the determination of both liability and
damages. Abla v. Brinker Restaurant Corp., 279 F.R.D. 51 (D. Mass. 2011).
Common issues did not predominate in the former employee's action alleging that the employer
compelled her and other class members to perform pre-shift work without compensation, and thus class
certification was not warranted, even though the employer's time-reporting policies were standard, when
there was considerable variation in the extent to which individual employees were affected by and/or
complied with the employer's policies, and it was not possible to determine whether the employer violated
an employee's right to minimum wages and overtime without determining on an individual basis how
much time the employee worked compared to the time for which he or she was compensated. Pryor v.
Aerotek Scientific, LLC, 278 F.R.D. 516, 531 (C.D. Cal. 2011), citing Wright, Miller & Kane.
Common issues of law or fact did not predominate over questions affecting only individual members, in
the customers' class litigation against the telephone company, alleging the telephone company unlawfully
"crammed" their phone bills by billing and collecting payment for purported services that the customers
did not order or authorize, as required to satisfy the class-certification predominance requirement; the
injury at issue was whether each class member was billed for, and paid for, unauthorized charges on his
or her telephone bill, and if the charges were authorized, individual questions of fact existed as to whether
that authorization was valid. Midland Pizza, LLC v. Southwestern Bell Telephone Co., 277 F.R.D. 637
(D. Kan. 2011).
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Individualized issues of fact and law predominated in a proposed class action alleging court reporter
firms violated Florida's Deceptive and Unfair Trade Practices Act and were unjustly enriched by a
billing practice under which the firms charged the same rate for transcript pages and index pages and, if
certified, the proposed class of persons who paid for index pages at a transcription page rate would present
unwarranted manageability problems to the court; it would be nearly impossible to ascertain whether
prospective class members were the ultimate payors, it would be difficult to determine which prospective
class members negotiated special rates with the firms, which were repeat customers, and which reviewed
the invoices, and it would be nearly impossible to determine damages on a class-wide basis. In re Motions
to Certify Classes Against Court Reporting Firms for Charges Relating to Word Indices, 715 F. Supp. 2d
1265 (S.D. Fla. 2010), aff'd, 439 Fed.Appx. 849 (11th Cir. 2011).
Common questions did not predominate over those affecting only individual members in a putative class
action against a casino, which alleged that the casino's prerecorded telephone calls to residential telephone
numbers violated the Telephone Consumer Protection Act (TCPA), since determining which specific calls
were made to individuals protected by the TCPA could not be made by generalized proof at a class level;
some individuals contacted by the casino had authorized the telephone calls by releasing their residential
telephone numbers, and therefore had no claims under the TCPA, while others had been contacted by the
casino in error as a result of the casino's failure to update its call list. Vigus v. Southern Illinois Riverboat/
Casino Cruises, Inc., 274 F.R.D. 229 (S.D. Ill. 2011).
The predominance requirement for maintenance of a class action was not satisfied with respect to the
senior stateroom attendants' suit against a cruise line seeking wages and penalties; even if the attendants
were to establish on a class-wide basis that the cruise line assigned its senior stateroom stewards an
amount of work that was generally considered unreasonable, significant individual issues of liability
would remain as to whether each class member used a helper, and, if the class member hired a helper, the
reason for doing so, and the issue of damages was so fact specific as to demand a member-by-member
analysis. Wallace v. NCL (Bahamas), Ltd., 271 F.R.D. 688 (S.D. Fla. 2010).
In a class action by a proposed representative of a class of non-exempt restaurant employees employed
at certain restaurants in California against the employer, alleging the employer violated the California
wage and hour laws, the proposed representative failed to establish that common issues predominated
over any questions affecting only individual members. Washington v. Joe's Crab Shack, 271 F.R.D. 629
(N.D. Cal. 2010).
Common issues did not predominate in an action challenging a property insurer's calculation of
benefits due to mobile home insurance policyholders, as required to warrant certification of a class of
policyholders, when, in order to determine whether or not a policy holder was entitled to the withheld
payments, it was likely that the putative class plaintiffs would need to introduce evidence specific to
their claim, and there existed defenses to liability that would be raised on an individual basis. Mills v.
Foremost Ins. Co., 269 F.R.D. 663 (M.D. Fla. 2010).
Class action against a health insurer and its parent companies alleging that the insurance contracts
prohibited coordination of health benefits by making them secondary to personal-injury protection
benefits could not go forward on a breach-of-contract theory, as common questions of law or fact did not
predominate over questions affecting individual members; the case was rife with individualized inquiries
surrounding the facts of each potential class members' interactions with the insurer, and the claims of the
class members would involve distinct inquiries leading to distinct conclusions as to each member. Wu v.
MAMSI Life & Health Ins. Co., 269 F.R.D. 554 (D. Md. 2010).
Individual issues of law and fact predominated over those that were common to the members of a putative
class of business customers of a telephone and internet services provider, and thus class certification was
not warranted in an action alleging breach of contract, fraud, and other claims; the claims did not arise
out of one single event or misrepresentation, but from unique, varied, non-standard oral communications
that were particular to each respective customer, and the customers' written agreements varied in their
terms. De Lage Landen Financial Services, Inc. v. Rasa Floors, LP, 269 F.R.D. 445 (E.D. Pa. 2010).
Individual issues of fact predominated over any common issues in the couriers' action alleging that the
employer violated state wage and hour laws by failing to pay them for preliminary work, and thus class
certification was not warranted, despite the couriers' contention that the violations arose from the common
practice of requiring them to manually punch their timecards, but not compensating them until they
logged their first entry on electronic notepads, when it would be necessary to undertake individualized
factual inquiries regarding whether a particular courier was required to perform unpaid work, whether
he or she actually did perform unpaid work, and how much work was performed to resolve the class
members' claims. Masterson v. Federal Express Corp., 269 F.R.D. 439 (M.D. Pa. 2010).
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In a putative class action seeking overtime pay, individual inquiries predominated over common questions
in light of the home mortgage company's defense that members of the proposed class of California home
mortgage consultants (HMCs) were exempt from federal and state overtime laws; in order to adjudicate
the mortgage company's exemption defenses, especially the exemption for outside sales persons, a
substantial quantity of fact-intensive inquiries would be necessary, including inquiries into how much
time each HMC spent in or out of the office and how the HMC performed his or her job, in a situation
where each HMC was granted almost unfettered autonomy to do his or her job. In re Wells Fargo Home
Mortg. Overtime Pay Litigation, 268 F.R.D. 604 (N.D. Cal. 2010).
Common issues did not predominate in a class action by employee managers, alleging the employer failed
to pay overtime under California law, and thus decertification of the class was warranted; the majority
of the issues involved in determining whether the managers were appropriately classified as "exempt"
required individual determinations, the managers' work duties varied greatly, and the employer's common
processes and training for managers were not overwhelmingly supportive of a finding that common issues
predominated. Weigele v. FedEx Ground Package System, Inc., 267 F.R.D. 614 (S.D. Cal. 2010).
In a putative class action by insureds, alleging breach of contract by the property insurer, the
individualized nature of the contracts and a concern related to the potential unique defense of voluntary
payment by class members weighed against the predominance required for certification. Spagnola v.
Chubb Corp., 264 F.R.D. 76 (S.D. N.Y. 2010).
Claims of a proposed class of buyers of discount prescription drug cards from an association for selfemployed workers did not satisfy the predominance requirement for class certification in an action against
the seller of the cards alleging negligent misrepresentation, since individualized issues of reliance on
the seller's alleged misrepresentations predominated over class-wide issues; the misrepresentations were
based on oral statements and omissions made by different sales agents, in different meetings with different
buyers, not following the same sales script, and proof that the buyers relied on various misrepresentations
would have to be shown on a case-by-case basis, rather than by generalized proof. Sanford v. National
Ass'n for the Self-Employed, Inc., 264 F.R.D. 11 (D. Me. 2010).
Predominance and superiority requirements for certification of a nationwide class action against a
computer manufacturer were not satisfied with respect to the buyers' fraudulent concealment and breachof-warranty claims; if the proposed class were to be certified, the court would be forced to engage in
individual inquiries of each class member with respect to the materiality of the statement, whether the
member saw the manufacturer's advertisements or visited the manufacturer's website, and what caused
the member to make the purchase, and it was not clear that a nationwide class action was the "superior"
method for the adjudication of the rights. Sanders v. Apple Inc., 672 F. Supp. 2d 978 (N.D. Cal. 2009).
Individualized analysis precluded certification of a claim brought by a class of current and former parceldelivery drivers in their action against the parcel-delivery company seeking recovery of wages that were
allegedly illegally deducted from their wages as fines by the company in violation of Louisiana law;
the issue could not be resolved systematically because it depended upon the company's application of
its policy of assessing fines to individual drivers and the drivers' conduct in each instance. In re FedEx
Ground Package System, Inc., Employment Practices Litigation, 662 F. Supp. 2d 1069 (N.D. Ind. 2009),
order clarified, 2010 WL 597988 (N.D. Ind. 2010).
Because issues of the mortgagee's defenses and damage calculation were not subject to generalized
proof in a putative class action by mortgagors alleging that the mortgagee violated state law prohibiting
residential mortgage prepayment or refinancing penalties in excess of one percent of the original principal
loan amount, the class was not sufficiently cohesive to warrant adjudication by representation and
therefore failed to meet the predominance requirement. Gawry v. Countrywide Home Loans, Inc., 640
F. Supp. 2d 942 (N.D. Ohio 2009), aff'd on other grounds, 2010 WL 3245542 (6th Cir. 2010).
Even though the insurer made common and/or written oral representations to buyers of group health
insurance, which would have relieved the buyers of demonstrating individualized proof of reliance,
in a statutory fraud action under Arizona law, the issue of when the buyers received the written
representations, whether oral sales scripts were uniform, and whether the buyers relied on them, required
an individualized inquiry, and thus, the proposed class representative failed to satisfy the predominance
requirement for class certification in an action against the insurer, alleging violations of the Arizona
Consumer Fraud Act and the Arizona Unfair Insurance Practices Act. Stratton v. American Medical Sec.,
Inc., 266 F.R.D. 340 (D. Ariz. 2009).
Individualized inquiries would predominate over common issues if the proposed damages class of Florida
boat owners were certified in an action against oil companies under a market-share theory of negligence
for defendants' failure to warn of the dangers posed by ethanol blended gasoline (E10) to watercraft with
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fiberglass fuel tanks; an individual inquiry into whether E10 warnings were posted where each member
purchased fuel would be required to determine whether defendants failed to warn, the determination
of proximate cause and comparative fault would require an individualized inquiry into whether each
member had personal knowledge that E10 could damage fiberglass tanks, an inspection of each member's
tank would be required to determine the existence and extent of damage caused by E10, and the marketshare liability theory would require establishing a narrowly tailored geographic market for each member.
Kelecseny v. Chevron, U.S.A., Inc., 262 F.R.D. 660 (S.D. Fla. 2009).
Liberian citizens who sued the former commander of the Liberian Anti-Terrorism Unit, alleging humanrights violations, failed to demonstrate that common questions of law and fact predominated over
questions affecting individual plaintiffs, as required to obtain class certification; inquiries regarding
torture and other abuses allegedly committed against the citizens were necessarily fact and case-specific
as to each plaintiff. Kpadeh v. Emmanuel, 261 F.R.D. 687 (S.D. Fla. 2009).
In an action brought by an airline passenger on behalf of himself and a purported class of similarly situated
persons against the airline for claims arising out of a strike by airline cabin crews in Paris, France, which
caused alterations to the passengers' travel plans, common issues of the class did not predominate over
individualized issues, thereby precluding class certification; individualized representations had to have
been made to the class members, since it was unlikely that all class members dealt with the same airline
employee as did the passenger, the passenger would be required to submit proof of statements made to
each class member, each purported class member's conversation was likely to have been unique, some
but not all class members may have relied upon the airport flier as the passenger did, the airline dealt
with numerous individuals over the telephone and not at the airline counter, and each individual class
member would be required to explain what he or she did with his or her ticket, in order for the trier of
fact to determine eligibility for a refund, which could not be generalized. Mullaney v. Delta Air Lines,
Inc., 258 F.R.D. 274 (S.D. N.Y. 2009).
Royalty interest owners in natural-gas producing wells in Arkansas, that entered into uniform oil and
gas leases requiring the lessor to pay a royalty based on a percentage of the "proceeds" or "gross
proceeds," failed to demonstrate that common issues predominated over individualized questions or
that a class action was the superior method of adjudicating their action for a class alleging the lessor
improperly deducted from their royalty payments expenses for transportation, compression, dehydration
and treatment in violation of Arkansas law, so as to support class certification; the lease language of the
contracts at issue was likely to vary widely and have relevance to the threshold question of whether the
challenged deductions were permissible under Arkansas law. Riedel v. XTO Energy, Inc., 257 F.R.D.
494 (E.D. Ark. 2009).
Predominance requirement for class certification was not satisfied under the federal rules as to liability
under an unjust enrichment theory, with respect to an action brought by window buyers against the
manufacturer, alleging fraudulent concealment of an inherent product defect; restitution consisting of the
price paid by the consumers for the windows, minus the diminished value of the windows, would have
been too difficult to quantify on a class-wide basis. Saltzman v. Pella Corp., 257 F.R.D. 471 (N.D. Ill.
2009).
Common issues did not predominate over individual issues as to state-law breach-of-contract claims,
with respect to the predominance requirement for class certification in an action brought by claimants
against insurers, stemming from the purported breach of structured settlement agreements; key factual
questions as to the contract-based claims were whether there were material variations in the contracts or in
the methods by which the insurers allegedly breached them, which necessitated individualized analysis.
Spencer v. Hartford Financial Services Group, Inc., 256 F.R.D. 284 (D. Conn. 2009).
Predominance requirement for class certification was not satisfied with respect to the employees'
common-law claims against the employer based on its failure to compensate the employees for time
spent donning and doffing protective gear and walking to work stations; the employees failed to explain
why a breach of one class member's contract necessarily would be a breach of another class member's
contract, and the common-law claims were subject to defenses, such as laches, the determination of which
would require an inquiry into each class member's individual circumstances. Kasten v. Saint-Gobain
Performance Plastics Corp., 556 F. Supp. 2d 941 (W.D. Wis. 2008).
The dentist did not satisfy the "predominance" requirement for certification of a purported class in an
action against the designer, manufacturer, marketer, distributor and seller of a permanent endosseous
dental implant alleging claims for breach of express warranty under Florida law arising from the sale
of the implant, since each putative class member would have to show reliance on an individual basis,
would have to show notice that would need to be determined on an individualized basis, and would have
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to show that the implied breach of warranty was the proximate cause of the putative class members' loss
in order to establish liability. Cohen v. Implant Innovations, Inc., 259 F.R.D. 617 (S.D. Fla. 2008).
In an action alleging that an automobile distributor failed to pay for the repair of a defective clutch
assembly as required by warranty, individual questions regarding the warranty coverage predominated
over common questions of law and fact and therefore precluded certification of a class of all current
and former owners or lessees of a manual-transmission automobile who paid for the repair of the clutch
assembly within the applicable warranty period; the determination whether each class member's warranty
was breached would require inquiry into the individual circumstances of each alleged denial of warranty
coverage, including whether warranty coverage was barred by any misuse, abuse, or modification of
the automobile, and even whether each member tried to make a warranty claim or was in fact denied
coverage. Parkinson v. Hyundai Motor America, 258 F.R.D. 580 (C.D. Cal. 2008).
Proposed damages/restitution class, claiming that the insurer breached the contract and refused in bad
faith to pay claims under cancer-only policies, failed to satisfy the predominance-of-common-questions
requirement for class certification, when the individualized damages determinations would involve
variations in proof for each class member, rather than proof on a systematic class-wide basis. Pipes v.
Life Investors Ins. Co. of America, 254 F.R.D. 544 (E.D. Ark. 2008).
Individual issues associated with trademark-infringement claims predominated over common questions
so as to militate against class certification in an action against the operator of an internet search engine
and other defendants based on allegations that defendants engaged in a wide-ranging scheme by which
they received ill-gotten advertising and marketing revenue by knowingly and intentionally registering,
licensing, and monetizing purportedly deceptive domain names at the expense of the plaintiff-mark
owners; there was the possibility of multiple time-consuming inquiries regarding ownership of the
potentially millions of registered and unregistered marks or personal names of the putative class members,
the court would be required to engaged in thousands (or more) of individual inquiries as to whether a
class member's marks were distinctive, and individual factual issues predominated as to the defendants'
affirmative defenses. Vulcan Golf, LLC v. Google Inc., 254 F.R.D. 521 (N.D. Ill. 2008).
In an cause of action brought by "rotators," or fragrance models, who were treated as independent
contractors and thereby denied overtime compensation and excluded from participation in employeebenefit plans in alleged violation of their federal and state rights, the district court would decline to certify
the proposed class on the theory that questions of law or fact common to the class members predominated
over questions affecting only individual members, and that the class action was superior to other
available methods for the fair and efficient adjudication of the controversy, when the determination of
whether defendants controlled each member of the proposed class would likely require a fact-dependent
examination of each individual rotator's work experience with defendants, and when determining which
of the 40,000 potential class members in many states met the eligibility criteria for the various employeebenefit plans would present an overwhelming number of individual issues, so that a class action was
not the superior method by which to adjudicate the dispute. Oplchenski v. Parfums Givenchy, Inc., 254
F.R.D. 489 (N.D. Ill. 2008).
Class action by employees of subcontractors on claims under the laws of California, Illinois, Louisiana,
Ohio and Pennsylvania against the general contractor, a restoration and reconstruction company that
specialized in emergency response, was not maintainable on the basis that issues of law or fact common to
the members predominated over any questions affecting individual members; liability for the entire class
would not be established on the basis of a finding of an employment relationship between the contractor
and the class members, and the court first would have to look at the individual relationship of each worker
with the contractor, an analysis that would require an employer/employee test under the applicable state
law. Xavier v. Belfor Group USA, Inc., 254 F.R.D. 281 (E.D. La. 2008).
Predominance requirement for class certification was not satisfied by the named plaintiffs in a suit
alleging that the equipment lessor violated the Florida Deceptive and Unfair Trade Practices Act by
issuing personal-property tax invoices to lessees that contained a deceptive administrative processing
fee, as the resolution of the claims required an individual inquiry as to the disclosure of the processing
fee and the representations made by the lessor about the fees, and since the lease agreements that were
the source of plaintiffs' breach-of-contract claim might differ from customer to customer, an individual
inquiry would necessarily have to be conducted to determine whether a breach of contract had occurred
based upon each contract. Pop's Pancakes, Inc. v. NuCO2, Inc., 251 F.R.D. 677 (S.D. Fla. 2008).
Predominance requirement for class certification was not satisfied in a putative class action alleging that
defendants contaminated the United States rice supply with nonapproved genetically modified strains of
rice; the calculation of actual damages for the rice producers alleging market losses was an individual
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issue specific to each producer, and plaintiffs alleging other kinds of losses were so numerous and diverse
as to make any trial on the merits wholly unworkable. In re Genetically Modified Rice Litigation, 251
F.R.D. 392 (E.D. Mo. 2008).
Questions of law and fact common to the class members did not predominate over any questions
affecting only individual members in the property owners' action against the utility seeking monetary
and injunctive relief for damage allegedly resulting from fallout and noxious odors emitted by the
plant, and thus class certification was not appropriate, even though the complaint alleged that the plant's
operations resulted in extensive emissions, when the owners did not provide any evidence that a classwide
determination of liability on any of their theories would be possible. Burkhead v. Louisville Gas & Elec.
Co., 250 F.R.D. 287 (W.D. Ky. 2008).
Individual questions as to injury, causation, defenses, comparative negligence, and negligence under
the Federal Employer's Liability Act (FELA) predominated over common questions, and thus weighed
against the certification of a class of engineers and conductors in an action against the railroads under the
FELA and the Locomotive Inspection Act for alleged medical issues resulting from exposure to diesel
exhaust; individual questions necessarily required a discussion of plaintiffs' different medical histories,
family histories, social histories, risk factors, length of exposure, symptoms and treatment, and prior
diesel claims or releases. Taylor v. CSX Transp., Inc., 264 F.R.D. 281 (N.D. Ohio 2007).
The predominance requirement precluded partial certification of a class of insured homeowners whose
homes suffered total loss in a hurricane for a determination of the liability issues only against property
insurers in a suit seeking payment of the face value of the policies, given the necessity under the Louisiana
valued-policy law of making an individualized determination at the liability stage that each individual
insured's property sustained a total loss that was proximately caused by a covered peril. Terrebonne v.
Allstate Ins. Co., 251 F.R.D. 208 (E.D. La. 2007).
Highly individualized factual inquiries predominated over legal and factual issues shared by the proposed
subclasses, and, thus, certification of a subclass of ramp transport drivers and a subclass of courier drivers
was not warranted in the current and former employees' putative class action against the employer, a
freight carrier, alleging that the employer denied the employees meal breaks and rest breaks in violation of
California wage-and-hour laws, and failed to pay an additional one hour of pay to employees who missed
their meal breaks and/or rest breaks. Brown v. Federal Express Corp., 249 F.R.D. 580 (C.D. Cal. 2008).
Predominance requirement for class certification was not satisfied in a suit against a private boarding
school by the parents of students and the students asserting that defendants falsely represented that the
school was accredited with respect to plaintiffs' causes of action for unjust enrichment and breach of
contract, as the claims of unjust enrichment would require individualized proof as to each plaintiff's
situation and an individualized analysis of "equity" and "good conscience," and plaintiffs' claims
for breach of contract would require individualized evidence of each contract and each plaintiff's
performance. Dungan v. The Academy at Ivy Ridge, 249 F.R.D. 413 (N.D. N.Y. 2008).
Common questions of law or fact did not predominate over individual issues, as to an action brought by
consumers against an electronics retailer, stemming from alleged misrepresentations as to a magazine
subscription promotion; liability under a breach-of-contract theory depended on the specific oral
representations made to each consumer by individual sales clerks. McCracken v. Best Buy Stores, L.P.,
248 F.R.D. 162 (S.D. N.Y. 2008).
Homeowners who sued a title insurer, alleging that the insurer as closing agent collected and retained
amounts for recording fees in excess of the actual fees paid, failed to meet the predominance of
common questions requirement for class certification of breach-of-contract and fiduciary-duty claims
under Kansas law; there was no showing that the closing document at issue was a form contract of the
type that would have allowed for a class-wide determination of liability for breach of its terms. Doll v.
Chicago Title Ins. Co., 246 F.R.D. 683 (D. Kan. 2007).
Predominance requirement was not satisfied with respect to a proposed class of employees who were not
provided with a 30-minute uninterrupted meal period within the first five hours of any shift worked and
who also were not paid one hour of pay at the employee's regular rate of compensation for each missed or
short meal period in violation of a section of the California Labor Code, as the determination of who had
missed, late or short meal periods, and how often, required extensive individualized inquiries in light of
the employer's incomplete records. Blackwell v. SkyWest Airlines, Inc., 245 F.R.D. 453 (S.D. Cal. 2007).
Predominance requirement for class certification was not satisfied with respect to pendent state-law
claims of negligent misrepresentation and conspiracy to defraud asserted by bondholders; the individual
issues regarding individual class members' receipt, review, and reliance on the prospectus in making the
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decision to buy the bonds at issue predominated over the common questions of fact. East Maine Baptist
Church v. Union Planters Bank, N.A., 244 F.R.D. 538 (E.D. Mo. 2007).
Common questions did not predominate in the landowners' class action alleging trespass and unjust
enrichment by the fiber-optic-cable owner; to resolve issues of liability, the court would need to determine
whether the cable owner had an easement or other right with respect to each parcel. Genenbacher v.
CenturyTel Fiber Co. II, 244 F.R.D. 485 (C.D. Ill. 2007).
The predominance requirement for class certification was not satisfied in a suit by senior pruchasers of
a life-insurance company's indexed annuity products (IAPs) who alleged that the company engaged in
unfair and deceptive practices in connection with the sale of the IAPs in violation of an Hawaii statute;
plaintiffs' claims inevitably involved separate questions of fact as to what information the indepednent
brokers selling the IAPs conveyed to the annuitants, necessitated the examination of individual damages
actually sustained, required the inspection of whether class members individually relied on the insurer's
misstatements,and required that the suitability of the claims be adjudged individually. Yokoyama v.
Midland Nat. Life Ins. Co., 243 F.R.D. 400 (D. Haw. 2007).
In the consumers' suit against a cigarette manufacturer and its corporate parent alleging violations
of the New Mexico Unfair Practices Act, individualized questions relating to causation, loss and
affirmative defenses of the statute of limitations and comparative fault overwhelmed common issues
raised by defendants' conduct and because the individual issues predominated, class certification was not
warranted. Mulford v. Altria Group, Inc., 242 F.R.D. 615 (D.N.M. 2007).
Common questions of law and fact would not predominate over individual issues in an action alleging
that cigarette manufacturers violated the Kansas Consumer Protection Act (KCPA) by marketing their
“light” brands of cigarettes as being lower in tar and nicotine than regular cigarettes, as was required
for class certification; the KCPA required that each class member's loss be caused by the manufacturers'
deceptive practice, the actual tar and nicotine deliveries to individuals varied based on the way they
smoked, damages could only be established through individual inquiry, the manufacturers' affirmative
defenses of statute of limitations and comparative fault created individual issues that could not be resolved
on a class-wide basis, and the identification of the class members would require individual adjudication.
Benedict v. Altria Group, Inc., D.C.Kan.2007, 241 F.R.D. 668.
The predominance requirement for class certification was not satisfied with respect to a claim of former
employees that the employer violated a section of ERISA by terminating their employment with the intent
of depriving them of accrued benefits under the pension plan, as proof concerning the employer's reasons
for laying off employees was not subject to class-wide proof, but involved individual and fact intensive
determinations. Fletcher v. ZLB Behring LLC, 245 F.R.D. 328 (N.D. Ill. 2006).
Proposed class action by taxpayers, former limited partners, against the government seeking basis refunds
for the year in which their partnership interests had terminated, was not maintainable on predominance
and superiority grounds; the proposed class included taxpayers who had filed informal administrative
claims for refunds, requiring a case-by-case evaluation of the claims' sufficiency, and a determination
of abandonment or worthlessness for those class members who had not sold their individual partnership
interests also would require individual investigation, as would the determination of damages in the event
liability was established. Whittington v. U.S., D.C.Tex.2006, 240 F.R.D. 344.
In a putative class action brought by property owners against a chemical company, alleging damages due
to the company's pesticide manufacturing activities, common questions of law or fact did not predominate
over questions affecting only individual members, and thus certification was inappropriate as to nuisance,
trespass, and negligence claims; individual proof was necessary to show the existence of contamination,
the causation of any observed contamination, damages, and prospective limitations defenses. Fisher v.
Ciba Specialty Chems. Corp., D.C.Ala.2006, 238 F.R.D. 273.
Common questions of law and fact did not predominate over questions affecting individual members,
as required for class certification of general managers, in an action alleging that the owner of a pizza
delivery business failed to pay overtime wages to the general managers and failed to provide them with
rest or meal periods or compensation in lieu thereof, in violation of the California Labor Law and Unfair
Competition Law; individual, fact-specific analysis would be required as to various issues, such as how
much time each general manager spent performing managerial and non-managerial tasks. Jimenez v.
Domino's Pizza, Inc., D.C.Cal.2006, 238 F.R.D. 241.
Car dealership seeking class certification of a class of all dealerships who received damaged vehicles
in the same shipment from a car manufacturer could not meet the predominance requirement for
certification, in an action alleging the violation of the federal dealer franchise act, and state-law claims
for breach of contract, unfair trade practices, and negligence; the resolution of the claims required an
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analysis of individual communications between each dealership and manufacturer, the extent to which
each delivered vehicle was damaged, and there was no showing of any uniformly applied policy or
agreement between the manufacturer and all its dealerships. Parks Automotive Group, Inc. v. General
Motors Corp., D.C.S.C.2006, 237 F.R.D. 567.
Predominance requirement for class certification was not satisfied in a suit alleging that a consumer
reporting agency violated the Fair Credit Reporting Act with respect to a proposed class of adversely
affected consumers who requested information from the agency, in light of factual differences in the
form and substance of the requests made, the agency's response to those requests, and differences in the
damages sought. Campos v. ChoicePoint, Inc., D.C.Ga.2006, 237 F.R.D. 478.
Common questions of law and fact did not predominate, as would have warranted class certification, in
an action brought by the purchasers of digital cameras against the manufacturer for breach of an implied
warranty of merchantability, unjust enrichment, and deceptive business practices; only a small fraction
of the cameras purchased malfunctioned, and the malfunctions that occurred may have been caused by
a variety of factors, the determination of which would have required highly individualized fact-finding.
In re Canon Cameras Litigation, D.C.N.Y.2006, 237 F.R.D. 357.
Common issues did not predominate over individual issues in an action alleging that a nonprofit healthcare provider violated an agreement with the state by charging uninsured patients undiscounted rates for
medical services, and thus class certification of the patients' claims was not appropriate, even though the
issue of whether the provider's acceptance of tax exemptions formed a contract with the state applied
to all members of the proposed class, when the court would have to consider what each plaintiff was
charged for a particular procedure and whether that rate was excessive, the court would have to conduct
an individualized inquiry for each emergency-room patient to determine whether that patient received
care without regard to the ability to pay, and the claim of contract-by-virtue of a tax exemption was novel
and without case support. Maldonado v. Ochsner, D.C.La.2006, 237 F.R.D. 145.
Predominance requirement for class certification was not satisfied in a suit under the Alien Tort Statute
brought by non-Muslim Sudanese against the government of Sudan and a Canadian oil company, based
on an allegation that defendants violated international law by engaging in an ethnic cleansing campaign to
facilitate oil development in southern Sudan; plaintiffs would have to show with respect to each individual
class member that the injuries for which they were claiming money damages were actually caused by
the campaign, and the only way to prove such proximate causation was through individualized proof.
Presbyterian Church of Sudan v. Talisman Energy, Inc., D.C.N.Y.2005, 226 F.R.D. 456.
Common questions did not predominate in a policyholders' action alleging that the insurer breached
insurance contracts by improperly refusing to pay marriage-event benefits due under “mixed life”
policies, and thus class certification was not warranted, even though all the policies had identical
provisions, when the insurance policies were allegedly breached in a variety of ways, each class member
would be required to prove that he complied with his obligations under the contract, each class member
would be required to establish his individual damages, and the insurer would assert different defenses
against different policyholders. Weiss v. La Suisse, D.C.N.Y.2005, 226 F.R.D. 446.
Individualized issues would predominate over common issues of fact or law in an action alleging that
a soft-drink manufacturer violated the Illinois Consumer Fraud Act by misrepresenting that the dietcola product sold from a fountain was the same as the product sold in the can or bottle under the same
name, and thus class certification was not warranted, even though the proposed class action did not
necessarily require individual inquiries into whether each class member was actually deceived, when, to
establish proximate causation, each individual class member would have to provide evidence of his or
her knowledge of the deceptive acts and purported misstatements, and the potential class members likely
had varying degrees of knowledge. Oshana v. Coca–Cola Co., D.C.Ill.2005, 225 F.R.D. 575.
Any common questions of law or fact did not predominate over individual questions as required to certify
a class of customers who were not charged the posted fee for use of automated-teller machines in violation
of the Electronic Funds Transfer Act due to the necessity of showing individual detrimental reliance on the
posted fee to recover actual compensatory damages, particularly when an individual prosecution of the
claims for statutory damages, costs, and attorney fees might be feasible. Polo v. Goodings Supermarkets,
Inc., D.C.Fla.2004, 232 F.R.D. 399.
Claimants did not satisfy the predominance requirement in a suit against administrators of an employee
investment plan covered by ERISA, claiming that the administrators misrepresented the quality of the
investment in the employer's stock to plan participants; because the participants worked in a wide variety
of jobs, with widely divergent access to information about the employer, the reasonableness of reliance
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would depend on individual assessments not available through a class suit. In re Electronic Data Sys.
Corp. “ERISA” Litigation, D.C.Tex.2004, 224 F.R.D. 613.
Evaluation of the releases raised questions of law and fact that were not shared by the proposed class and
the named plaintiffs, the ERISA plan beneficiaries challenging the calculation of their pension benefits,
and required a case-by-case factual inquiry unique to many absent class members, thus precluding a
finding that common issues would predominate in the litigation, for purposes of class certification. Spann
v. AOL Time Warner, Inc., D.C.N.Y.2003, 219 F.R.D. 307.
Investors failed to establish that common questions predominated over individual claims in their action
alleging that a stock-brokerage firm failed to properly execute versus-purchase-sales (VSP) trades
pursuant to consulting and evaluation services (CES) contracts, and thus class certification was not
warranted, even though the alleged dispute involved a form CES agreement, when each class member
would need to show that his investment manager (IM) sent VSP instructions to the firm and that the firm
failed to follow those instructions, over two-hundred independent IMs could be involved in the case if
it were to proceed as a class action, and the calculation of the firm's setoffs would require the individual
assessment of the number of VSP trades the firm failed to perform correctly compared to the number of
trades it performed properly. Kase V. Salomon Smith Barney, Inc., D.C.Tex.2003, 218 F.R.D. 149.
As each named plaintiff in a hybrid § 301 action under LMRA would have to adduce competent evidence
that he satisfied the statute of limitations for a hybrid § 301 action before the jury could find plaintiff
prevailed in the suit, class certification was not appropriate based on common questions of law or fact
predominating over the individual issues in the case; it was not realistic to expect defendants to argue
the applicability of statute-of-limitations defenses to numerous class members individually at one trial
or for the jury to assimilate such overwhelming information. Garrish v. United Auto., Aerospace, &
Agricultural Implement Workers of America, D.C.Mich.2001, 149 F.Supp.2d 326.
Class-action requirement that common questions of law and fact predominate over individual questions
was not satisfied by the claim that the life insurer breached its fiduciary duty by not providing complete
disclosure when it sold “vanishing premium” life-insurance policies, as the showing of breach and
causation would require individual inquiry. In re Lutheran Bhd. Variable Ins. Prods. Co. Sales Practices
Litigation, D.C.Minn.2001, 201 F.R.D. 456.
Individual issues would predominate over common issues in litigation involving the employer's alleged
violation of Pennsylvania's Wiretap Act, when each class member would have to prove liability and
damages; because a conversation amounts to a protected oral communication under the Wiretap Act only
when the speaker possessed a reasonable expectation of privacy in the conversation, the court would have
to determine for each class member whether he or she had exhibited an expectation of privacy and whether
the expectation was objectively reasonable, and a detailed factual inquiry would be needed to establish
damages for each class member. Schwartz v. Dana Corp./Parish Div., D.C.Pa.2000, 196 F.R.D. 275.
Individual issues of causation predominated over common issues of law and fact in an Illinois Consumer
Fraud Act action against an automobile company which was brought on behalf of purchasers of an
extended-service plan and arose from the company's failure to disclose an inspection fee and trade-in
value limitations under the plan and, thus, class certification was not warranted. Williams v. Ford Motor
Co., D.C.Ill.2000, 192 F.R.D. 580.
Individual issues would predominate over common issues, precluding certification of a class and
subclasses of Illinois owners and former owners of the manufacturer's automobiles sustaining damages
due to a defective prime coat which caused paint lamination upon exposure to ultraviolet rays; individual
determinations would have to be made for thousands of automobiles as to whether the lamination in fact
occurred, and whether it was caused by ultraviolet rays, the manufacturer's knowledge of the problem
varied depending upon when during the class period the owner acquired the vehicle, and individual
issues would predominate in the fraud actions and their corresponding affirmative defenses. Sanneman
v. Chrysler Corp., D.C.Pa.2000, 191 F.R.D. 441.
Suit by cattle producers against a meat packer alleging that various practices of the packer violated the
Packers and Stockyard Act did not satisfy the class-action requirements that common questions of law or
fact predominate, and that the class-action procedure be a superior method of adjudication; there was no
method by which a violation of the Act could be determined without consideration of individual cattle
transactions, and the damages issues also would require individual determinations. Pickett v. IBP, Inc.,
D.C.Ala.1998, 182 F.R.D. 647.
Class certification of optometrists in a breach of marketing contracts' action against the marketers of a
corrective-eye-care process, alleging violation of state and federal law, was not warranted under Rule
23(b)(3), considering that plaintiffs resided in eleven different states, that the action arose out of a series of
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seminars held in at least two different states, that it involved allegations of oral misrepresentations as well
as oral contracts, that it involved actions and perceptions of plaintiffs, that it involved the determination
of theories of agency as applied to the particularized facts of each individual plaintiff, that varying
attendance at the seminars created factual issues as to the oral representations made at each separate
seminar, that not all the class members attended both cities' seminars, that plaintiffs' request for significant
money damages for each individual plaintiff indicated that at least some of the potential class members
wanted to control their own litigation, and that the determination of the proper choice of law alone would
have consumed vast amounts of the court's time and resources. Marascalco v. International Computerized
Orthokeratology Soc., Inc., D.C.Miss.1998, 181 F.R.D. 331.
Certification of a class action on the basis of the predominance of common questions of law or fact was
not warranted in an action in which former residents of a nursing home sued the owner and operator of
the home, asserting claims of violations of federal and state statutes and negligence per se; while legal
theories relating to the adequacy of care and environment were common, circumstances of each plaintiff's
alleged injury were highly individualized and could not be separated from the causation inquiry, and
certification on the sole issue of liability would likely lead to unfairness. Kohn v. American Housing
Foundation, Inc., D.C.Colo.1998, 178 F.R.D. 536.
Class certification under Rule 23(b)(3) was inappropriate, in an action against nuclear-testing facilities
for CERCLA violations, strict liability, and negligence, in which the class sought relief in the form of
medical monitoring for almost all of its claims; while the issues surrounding the facilities' activities
resulting in the alleged release of hazardous substances were common to the class, the individual issues
surrounding plaintiffs' ability to establish entitlement to medical monitoring outweighed those common
questions, and the class lacked sufficient cohesiveness. O'Connor v. Boeing N. Am., Inc., D.C.Cal.1997,
180 F.R.D. 359.
For class-certification purposes, common questions did not predominate over individual ones in action
against advertiser for alleged unsolicited advertisements by facsimile machine in violation of Telephone
Consumer Protection Act, when gravamen of facsimile machine owner's complaint was not a common
course of conduct by the advertiser, but rather a series of individual transmissions under individual
circumstances, each of which was an alleged violation of Act. Forman v. Data Transfer, Inc., D.C.Pa.1995,
164 F.R.D. 400.
Telephone customers were not entitled to class certification respecting their claim against the telephone
company for breach of the contractual duty of good faith and fair dealing by allegedly impeding customer
efforts to cancel their subscriptions to inside wire-maintenance service, absent proof that the company
impeded those efforts in a uniform manner with respect to all class members who attempted to cancel
their subscriptions. Davis v. Southern Bell Tel. & Tel. Co., D.C.Fla.1994, 158 F.R.D. 173.
Class certification was inappropriate on negligent misrepresentation claim of plaintiffs who purchased
defendant's common stock and call options or sold its put options when questions of fact involving
each individual plaintiff's reliance predominated over issues common to all members of the class. In re
Synergen, Inc. Secs. Litigation, D.C.Colo.1994, 154 F.R.D. 265.
Even if proposed class of manufacturer's New Jersey automobile dealers satisfied commonality
requirements necessary for class certification in an action against an automobile manufacturer under
the New Jersey Franchise Practices Act, common questions of law and fact did not predominate over
individual questions, as required for certification; determination of the manufacturer's liability would
only be accomplished on a dealer-by-dealer basis, after an examination of facts and circumstances unique
to each dealer. Liberty Lincoln Mercury, Inc. v. Ford Marketing Corp., D.C.N.J.1993, 149 F.R.D. 65.
Seamen's wage-claim suit was not appropriate for class certification under alternative prerequisite
that common questions of law or fact predominate over questions affecting only individual members;
class definition including all seamen who had wages wrongfully withheld was so broad as to be
unascertainable, and plaintiffs' wage and fraud claims arose from a complex course of conduct involving
multiple defendants and a series of different alleged promises and misrepresentations, so that individual
issues of fact predominated over common ones. Mateo v. M/S KISO, D.C.Cal.1991, 805 F.Supp. 761.
Class of oil lessors was not certified in an action against a common lessee when each lease, because of
unique qualities, drained in a different manner and at a different rate and, thus, although the lessors might
show that the lessee systematically drained the field, each would be required to prove individual injury.
Estate of Remley v. Amoco Production Co., D.C.Tex.1983, 100 F.R.D. 419.
Plaintiffs alleging that the bank and its holding company breached their contract by charging plaintiffs
an interest rate that was higher than the bank's lowest rate were not entitled to class certification,
because individual questions of class membership and each member's knowledge of the “prime rate”
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predominated in that claim. Wilcox Dev. Co. v. First Interstate Bank of Oregon, D.C.Or.1983, 97 F.R.D.
440.
In Feinstein v. Firestone Tire & Rubber Co., D.C.N.Y.1982, 535 F.Supp. 595, 608 (per Haight, J.), the
court denied certification of a class consisting of owners of Firestone-manufactured steel-belted radial
tires during particular periods or in a particular state, regardless of whether the tires owned by those
persons had failed. It stated: “To certify any of these actions as class actions would be to unleash a
Frankenstein monster of unmanageability, weighted down with individual questions of fact and law which
clearly predominate, to the potential disadvantage of the litigants, and to the certain prejudice of the
orderly disposition of such enforceable legal claims as may arise from the public's ownership and use
of Firestone tires.”
An action alleging willful violations of the Economic Stabilization Act would not be certified as a
class action when the common questions did not predominate and when plaintiff failed to demonstrate
that a class action was superior to other available methods for the fair and efficient adjudication of the
controversy. Bello v. Power Test Corp., D.C.Pa.1982, 100 F.R.D. 1.
In an action to recover for the alleged economic harm arising out of an accident at a nuclear-power
generating facility, the plaintiffs, which were tourist-related businesses within two counties and more
than 25 miles from the facility, would be denied class certification, in view of the fact that one county's
plaintiffs failed to demonstrate numerosity and that, though the other county's plaintiffs established that
the designated area contained several hundred businesses deriving part of their income from tourism, it
was not established that they were anything more than possible plaintiffs and that uncommon facts and
law would overshadow those that were the same. In re Three Mile Island Litigation, D.C.Pa.1982, 95
F.R.D. 164.
A determination as to each putative class member was required as to the issue of whether the benefit
of membership in defendant's pension plan would have accrued with “reasonable certainty” had class
members been continuously employed by defendant rather than entering the service, so that membership
was a perquisite of seniority, and thus, decertification of the class was required. Letson v. Liberty Mut.
Ins. Co., D.C.Ga.1981, 90 F.R.D. 642.
The credit purchaser of a car that had been repossessed by defendant dealer did not satisfy the
requirements for a class action that common questions of law or fact predominate over individual
questions of liability and damages, when some of the vehicles purchased were used primarily for business
purposes so that the Truth in Lending Act would not apply and, to establish a violation of the Motor
Vehicle Information and Cost Savings Act, plaintiff must show that there had been a failure to give the
required disclosure with the intent to defraud, and both elements required the determination of liability
on an individual basis. Parker v. George Thompson Ford, Inc., D.C.Ga.1979, 83 F.R.D. 378.
An action in which plaintiffs alleged that defendant acted wantonly, maliciously and wilfully in obtaining,
prior to notice and a hearing, prejudgment writs of garnishment against plaintiffs' banks was not subject
to being maintained as a class action when the issue respecting the constitutionality of the Texas
prejudgment garnishment statute already had been decided, thus precluding the need for injunctive
and declaratory relief, and the issue respecting the wrongful intent on the part of defendant was not a
predominating common question of law or fact. Haskins v. Montgomery Ward & Co., D.C.Tex.1977,
73 F.R.D. 499.
An action purportedly on behalf of all Vietnamese children in the United States who departed Vietnam
on or after April 1975 and who had not been legally released for adoption and have families waiting
for their return presented a lack of predominating common questions, and the divergent interests which
precluded adequate representation by the named representatives of the class, as well as the difficulties
likely to be encountered in the management of the class action, precluded maintenance of the action as a
class action under Rule 23(b)(3). Nguyen Da Yen v. Kissinger, D.C.Cal.1976, 70 F.R.D. 656, modified
on other grounds C.A.9th, 1975, 528 F.2d 1194.
An action by purchasers under an existing home program challenging an HUD regulation governing
reimbursement for defects was not entitled to be brought as a class action since the questions of law
common to the members did not predominate and all the questions rested on the nature of separate claims
and individual eligibility. Bailey v. Romney, D.C.D.C.1972, 359 F.Supp. 596.
In an action to recover a civil penalty under the Truth in Lending Act with respect to a contract for
magazine subscriptions, questions of law or fact common to the members of the class who had entered
into similar contracts did not predominate over questions affecting only individual members, when, inter
alia, an individual analysis of the circumstances surrounding each contract would be required to determine
the application of the exemption for extensions of credit for business or commercial purposes, and when
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compulsory counterclaims for nonpayment of amounts due under the contracts would raise a further
difficulty, including possible fraud defenses. Rodriguez v. Family Publications Serv., Inc., D.C.Cal.1972,
57 F.R.D. 189.
An action on behalf of persons who paid a $1 surcharge in connection with the leasing of an automobile
from car rental agencies in New York City, in which plaintiffs alleged a violation of the antitrust laws,
active concealment, failure to disclose, fraud, and reliance, and in response to which defendants asserted
counterclaims for unpaid parking tickets, uninsured damage to rented automobiles, and rental bills, could
not properly be maintained as a class action, in that plaintiff failed to demonstrate either that the issues
common to the class predominated over individual questions or that the class device in the case evidenced
any superiority over other available methods of adjudication. Cotchett v. Avis Rent A Car Sys., Inc.,
D.C.N.Y.1972, 56 F.R.D. 549.
A suit in which mineral owners alleged that a huge reservoir created by defendant river authority had
covered lands in varying depths, resulting in differing difficulties to hydrocarbon exploration, and sought
compensation from the authority could not be maintained as a class action when the court would be
called upon to examine the circumstances surrounding each claimant's understanding of his contract
with defendant so that the situation would deteriorate rapidly into a myriad of suits requiring individual
attention. Bailey v. Sabine River Authority, Louisiana, D.C.La.1971, 54 F.R.D. 42.
When, even if the suit against the lender under the Truth In Lending Act were to be maintained as a
class action, the court still would be required to physically examine in detail several thousand disclosure
statements furnished to borrowers, questions of fact and connected questions of law common to the class
did not predominate over questions affecting the individual members and the suit could not be maintained
as a class action. Rogers v. Coburn Fin. Corp. of DeKalb, D.C.Ga.1971, 53 F.R.D. 182.
When each class member claimed title to certain individual animals that allegedly had been converted by
defendants, the proof necessarily would involve the presentation of evidence by each member as to the
identity, location, and title of his animals so that it was doubtful whether a question of fact or law common
to the members of the class predominated, the case was not maintainable as a class action. Purdes v.
Carvel Hall, Inc., D.C.Iowa 1969, 301 F.Supp. 1256.
Effect of judgment
See § 1789.
Economy lost
Zimmerman v. Bell, C.A.4th, 1986, 800 F.2d 386, 390, citing Wright & Miller.
Alvarado Morales v. Digital Equipment Corp., D.C.Puerto Rico 1987, 669 F.Supp. 1173, 1185, quoting
Wright, Miller & Kane, affirmed on other grounds C.A.1st, 1988, 843 F.2d 613.
In a class action to recover on the theory that defendants violated the Fair Debt Collection Practices Act,
the class would be decertified as to the third-party contact and threat of arrest claims, in view of the fact
that those claims involved more individual issues than common ones. West v. Costen, D.C.Va.1983, 558
F.Supp. 564, 573, quoting Wright & Miller.
Individual evidence needed
Bonner v. Texas City Independent School Dist. of Texas City, Texas, D.C.Tex.1969, 305 F.Supp. 600, 617.
Moscarelli case
D.C.N.Y.1968, 288 F.Supp. 453.
Churning issues
305 F.Supp. at 462 (per Bartels, J.).
Product-liability suits
In the consumers' putative class action against the manufacturer of roofing shingles alleging that the
shingles were defectively designed and that the manufacturer made misrepresentations regarding their
useful life, issues common to the putative class did not predominate over individual issues, and thus
class certification was not appropriate when, although defective design was an essential element of
all the consumers' claims, the manufacturer designed 23 types of shingles according to 500 different
specifications, the consumers admitted that a significant portion of the shingles actually lasted the length
of their warranties and therefore lacked any defect, and the shingles could only be identified as defective
after an individual examination. Gonzalez v. Corning, 885 F.3d 186 (3d Cir. 2018).
Individual questions regarding causation predominated over common questions, precluding class
certification in the consumer's action against the manufacturer of front-load washing machines under
California' Unfair Competition Law; the consumer alleged that the manufacturer engaged in unfair
competition when it failed to mention a defective rubber seal on the washers' front door or a mildew
problem the seal created in advertisements on its website, but made no effort to prove that any member
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of the class visited the website before purchasing a washing machine, and instead admitted that he never
saw any advertisements. Brown v. Electrolux Home Products, Inc., 817 F.3d 1225 (11th Cir. 2016).
Common issues would not predominate over individual issues that needed to be litigated to resolve the
product-liability claims of patients implanted with the medical company's recalled prosthetic heart valve,
and therefore the district court improperly certified the class of patients; whether information on which
the treating physicians based their actions ultimately could be traced to a representation by the medical
company undoubtedly would vary by individual physician, thus any trial would require physician-byphysician inquiries into each doctor's sources of information about the valve, and the patients' effort to
recover damages, which was based, among other things, on past and future medical expenses, past wage
loss, and loss of future earnings capacity, also required individual determinations concerning the extent
to which particular patients had suffered injuries caused by the heart valve. In re St. Jude Medical, Inc.,
522 F.3d 836 (8th Cir. 2008).
Common issues of fact and law did not predominate over individual issues on the homeowner's claim
alleging a shingle manufacturer breached an express warranty under Florida law, so class certification
was unwarranted because, while the homeowner might have been able to show that the manufacturer's
shingles were uniformly defective, individual issues among class members would have arisen regarding
causation, whether class members provided notice of the defects to the manufacturer, whether the
warranty had been transferred to the class member as required by the warranty's terms, and whether the
statute of limitations precluded class member's claims. In re Atlas Roofing Corporation Chalet Shingle
Products Liability Litigation, 321 F.R.D. 430 (N.D. Ga. 2017).
Individual fact questions predominated over common questions, precluding nationwide class certification
as to the automobile purchasers' and lessees' Magnuson-Moss Warranty Act implied warranty claims
against an automobile distributor related to defective "run-flat" tires, in the absence of any showing of
a common defect among the proposed class members, and, even if such a common defect were shown,
individualized issues of causation existed. Oscar v. BMW of North America, LLC, 274 F.R.D. 498 (S.D.
N.Y. 2011).
Proposed class of consumers who purchased or acquired children's clothing with tagless labels that
allegedly contained toxic chemicals did not satisfy the predominance requirement for class certification,
in an action against the clothing manufacturer and producers of tagless labels for violation of the
California Consumers Legal Remedies Act; the materiality and reliance elements would vary from
consumer to consumer, so that the reasonable-consumer standard could not be applied, and the consumers'
behavior would vary as to whether they would view any warning by the manufacturer and whether they
would buy the clothing if they saw a warning. Webb v. Carter's Inc., 272 F.R.D. 489, 501 (C.D. Cal.
2011), citing Wright, Miller & Kane.
Homeowners failed to show that the reliance component of state-law consumer-protection claims, which
sounded in fraud, could be proved by common evidence, and thus failed to satisfy the predominance
requirement for class certification of claims in an action against the manufacturer of a cross-linked
polyethylene plumbing system with allegedly defective brass fittings and the manufacturer's parent
company; although the claims were based in part on defendants' uniform failure to disclose material
information about the fittings' likelihood of failing, proof of reliance likely would vary among class
members, and defendants would be entitled to present individualized defenses to reliance. In re Zurn Pex
Plumbing Products Liability Litigation, 267 F.R.D. 549 (D. Minn. 2010).
Individual issues predominated, precluding certification of a class action against drug manufacturers
which alleged economic loss, since, to prove claims under the West Virginia Consumer Credit and
Protection Act, each consumer was required to show the actual injury proximately caused by the
manufacturers; each consumer's medical history would have to be examined to determine the individual's
pre-existing conditions and prior statin reactions, and each consumer's knowledge of the potential side
effects associated with statins, and the warning provided would have to be established. In re Baycol
Products Litigation, 265 F.R.D. 453 (D. Minn. 2008).
The predominance requirement was unmet in the customers' breach-of-warranty and unjust-enrichment
action against the manufacturer/retailer arising from the delamination of impact-resistant glass products;
causation, i.e. whether the manufacturer's defective resin was the legal cause of the damages suffered
by class members, had to be determined on an individualized basis. Jones v. Jeld-Wen, Inc., 250 F.R.D.
685 (S.D. Fla. 2008).
Although the government-contractor defense and an issue regarding defendants' knowledge about the
hazards of ionizing radiation were common issues amenable to class certification, the common issues
did not predominate over the individual issues so as to warrant maintenance of a class action by radar
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technicians, operators, and/or mechanics against the designers, manufacturers, and marketers of radar
equipment to recover for physical injuries resulting from the exposure to x-ray radiation emitted by
defendants' radars; individual issues included all the putative class members' causes of action, including
several applicable defenses other than the government-contractor defense, and all factual determinations
that had to be made to resolve those legal issues, and choice-of-law determinations had to be undertaken
on an individualized basis and those determinations would potentially implicate the laws of all fifty-one
American jurisdictions and numerous foreign jurisdictions. Norwood v. Raytheon Co., D.C.Tex.2006,
237 F.R.D. 581.
Predominance requirement was not satisfied in a suit against cigarette manufacturers on behalf of
deceased lung-cancer victims, since plaintiffs' negligence, fraudulent nondisclosure and civil conspiracy
claims involved factual determinations unique to each plaintiff, such as injury-in-fact, causation, and
reliance; moreover, affirmative defenses of comparative fault and assumption of risk also required
individualized proof. Estate of Mahoney v. R.J. Reynolds Tobacco Co., D.C.Iowa 2001, 204 F.R.D. 150.
Even if the necessary prerequisites to class-action certification had been met by a suit seeking
disgorgement of all profits gained by cigarette manufacturers from the illegal purchases of cigarettes by
minors, individualized proof required by statutes and the common law of the states in which the proposed
class members resided predominated over the common issues in the case and rendered class certification
inappropriate. Clay v. American Tobacco Co., D.C.Ill.1999, 188 F.R.D. 483.
Common questions of fact did not predominate, in smokers' suit alleging a tobacco company conspiracy
to hide the dangers of cigarette smoking, thereby precluding class certification; issues of injury in fact,
reliance and medical causation were unique to each plaintiff. Insolia v. Philip Morris Inc., D.C.Wis.1998,
186 F.R.D. 535.
Common issues did not predominate, so as to support the certification of a class of smokers in an action
against the tobacco companies; an individualized inquiry would be required as to the issues of the class
members' alleged addictions and causation, the companies would be entitled to cross-examine each class
member on both issues, and an individualized inquiry also would be necessary as to the issues of product
defect and appropriate medical monitoring, and as to affirmative defenses such as assumption of the risk,
comparative fault, limitations, and consent. Arch v. American Tobacco Co., D.C.Pa.1997, 175 F.R.D. 469.
Proposed class action brought on behalf of 200 persons who had received implants of artificial ligaments
which had not received approval by Food and Drug Administration against the physician and clinic
at which the implants were performed did not meet requirements for certification as class action in
which questions of law or fact common to members of class predominated over questions affecting only
individual members when key issues in the case concerned informed consent, damages, and causation
and differed with each patient, even though fraud and products-liability claims were common to all class
members. Hum v. Dericks, D.C.Hawai'i 1995, 162 F.R.D. 628.
Because of the individualized nature of the proof, an action against drug manufacturers, brought by the
daughter of a woman who took synthetic estrogen during her pregnancy, on behalf of “all those females
who are residents of the State of South Carolina who were exposed to the risk of development of vaginal
cancer and other conditions due to the use, by their mother during pregnancy of drugs manufactured
by the defendants” was not suitable for class certification. Ryan v. Eli Lilly & Co., D.C.S.C.1979, 84
F.R.D. 230.
See also § 1805 discussing other problems in certifying products-liability class actions.
Common-law fraud
The district court did not abuse its discretion in determining that common issues did not predominate over
individual issues, and thus that class certification was not warranted, in an action in which buyers of used
vehicles sued a dealership and finance company for fraud, and under the Ohio Consumer Sales Practices
Act and the federal Truth in Lending Act (TILA), as any resolution of the fraud or TILA claims would
require an individual assessment of what documents each buyer reviewed and in what manner, what
representations were made, and whether the customer selected an extended service agreement. Stout v.
J.D. Byrider, C.A.6th, 2000, 228 F.3d 709, certiorari denied 121 S.Ct. 1088, 531 U.S. 1148, 148 L.Ed.2d
963.
For the purpose of the class certification of a fraud action by the purchasers of residential lots against
the developers, no common questions of law or fact predominated when each purchase was a separate
transaction and totally separate oral representations allegedly caused injuries and the named plaintiffs
admitted to divergent degrees of reliance on the allegedly common promotional materials. Darms v.
McCulloch Oil Corp., C.A.8th, 1983, 720 F.2d 490.
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The reliance element of the claims of fraudulent concealment, constructive fraud, fraud and deceit,
and negligent misrepresentation under California law presented highly individual issues that would
predominate over issues common to the class, precluding class certification of claims by the investors
who bought interests in entities that bought stock in a life sciences company that allegedly touted a
revolutionary blood testing technology that never existed, when the investors were indirect investors with
a degree of separation between them and the company, the investors were private investors using private
channels to purchase the company shares in discrete offerings, and the company's publicity campaign,
which included press releases, media coverage, and private e-mail communications, spanned slightly
more than two years. Colman v. Theranos, Inc., 325 F.R.D. 629 (N.D. Cal. 2018).
The individual issue of reliance predominated, thus precluding class certification, with respect to the
affirmative representation fraud claims of a nationwide class of consumers who allegedly suffered pain
and damage to hair and scalp as a result of buying a hair relaxer, since any misrepresentation was not so
fundamental to the product itself that any purchaser would necessarily rely on it, in that consumers did not
allege that the product did not actually relax hair, but only that the manufacturer in effect misrepresented
the product's safety and gentility to consumers, and there were numerous reasons someone might have
purchased the product apart from believing that it is gentler or safer than other relaxers, such as brand
loyalty. In re Amla Litigation, 282 F. Supp. 3d 751 (S.D. N.Y. 2017).
The predominance requirement for class certification was not met on fraud claims under California's
Unfair Competition Law against a company that generated information about individuals seeking
payday loans and connected those individuals with allegedly unlicensed lenders, based on alleged
misrepresentations in statements contained in the code of lender conduct on the company's website
because in the fraud cases issues of materiality and reliance would have predominated over
common issues, and there was insufficient evidence to presume class-wide exposure to the alleged
misrepresentations. Gilbert v. MoneyMutual, LLC, 318 F.R.D. 614 (N.D. Cal. 2016).
Certification of an "injunctive Class" was inappropriate in a multidistrict putative antitrust class action
against drug manufacturers even though the end-payor plaintiffs sought injunctive relief in the form of
an order enjoining reverse-payment agreements, which allegedly would allow for the entry of generic
heartburn medication and would restore the competitive market equilibrium; the end-payors were
attempting to sweep in substantial damages claims of over $2.3 billion under their claim for injunctive
relief, and enjoining reverse-payment agreements at the conclusion of a scheduled month for trial would
provide little relief when those agreements were set to expire just three months later. In re Nexium
(Esomeprazole) Antitrust Litigation, 297 F.R.D. 168 (D. Mass. 2013).
Common questions of law or fact did not predominate, as required for certification of the consumers'
class action against a drug manufacturer for violations of California's Unfair Competition Law and
False Advertising Law based on the manufacturer's alleged sale of adult-only anti-depressants for use
by children, since individual plaintiff-specific inquiries would need to be made to satisfy the exposure
requirements under the Acts; individual inquiries included whether each of the physicians who prescribed
the drugs to members of the putative class had actually been exposed to defendant's sales representatives'
allegedly false statements and whether each doctor had relied on them in prescribing off label pediatric
use of the drugs. In re Celexa & Lexapro Marketing & Sales Practices Litigation, 291 F.R.D. 13 (D.
Mass. 2013).
Common questions of law and fact did not predominate over individual issues of reliance, loss causation,
and damages in the institutional investors' action to recover losses stemming from the liquidation of
notes issued by a structured investment vehicle, and thus class and issue certification were not warranted,
despite the investors' contentions that the notes would have never issued if not for defendants' allegedly
fraudulent scheme, and that the credit ratings were a substantial factor in each investor's decision to
purchase the notes, when the fraud-created-the-market doctrine did not appear to apply to the case, there
were material differences among investors with regard to their decision making processes, the investment
guidelines, due-diligence inquiries, and communications with those involved in selling the notes, and
plaintiffs failed to articulate a common method by which damages could be assessed on a class-wide
basis. Abu Dhabi Commercial Bank v. Morgan Stanley & Co., 269 F.R.D. 252 (S.D. N.Y. 2010).
Questions of common law or fact did not predominate over questions affecting individual class members,
as required to certify a class of all persons who obtained ownership of cookware in the state, within the
state's applicable statute of limitations or repose of years, and who fell within subclasses based on brands
and time of purchase in an action alleging that the manufacturer of nonstick cookware coating made
false, misleading, and deceptive representations regarding the safety of the product; the sole common
factor was the ownership of cookware with non-stick coating manufactured by the manufacturer, and
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recovery required individual inquiries to determine whether each plaintiff purchased cookware with
coating manufactured by the manufacturer within the time period allowed under the applicable statute of
limitations. In re Teflon Products Liability Litigation, 254 F.R.D. 354 (S.D. Iowa 2008).
Common questions of fact or law would not predominate over questions affecting only individual class
members in an automobile owners' action for consumer fraud, negligence, and unjust enrichment against
the franchisor of the automobile-service outlets, as required under Rule 23(b)(3); the consumer-protection
claims involved such individual issues as what oral representations had been made to class members and
whether those representations were misleading, other individual questions regarding comparative fault
and the statute of limitations could exist, and tremendous variations in state law would overwhelm any
common questions that could be demonstrated. Thompson v. Jiffy Lube Intern., Inc., 250 F.R.D. 607 (D.
Kan. 2008).
With respect to the consumer's misrepresentation claims, brought under California law, against a hairproducts company, relating to the company's allegedly false representations that hair products were
effective products for strengthening hair, questions common to all members of the proposed class did
not predominate over questions affecting only individual members, as to support class certification; the
evidence showed that the company employed a wide variety of representations in its labeling, television
commercials, website promotions, and other promotions as to a wide variety of hair products, and the
proposed class members may have relied on different representations, while others may not have relied,
or even been exposed to, any of the allegedly false representations. Gonzalez v. Proctor and Gamble Co.,
247 F.R.D. 616 (S.D. Cal. 2007).
Common fact issues did not predominate over individual fact issues, weighing against the maintainability
of a fraud and negligence class action against the manufacturer of canine chew treats brought on behalf
of a class of all purchasers by an owner whose dog had suffered an esophageal blockage allegedly
caused by the treats; there were individual differences in the extent to which the owners had followed
the manufacturer's feeding instructions, and factors such as the unique medical histories, environment,
age and diet would affect causation and damages. Gartin v. S & M NuTec LLC, 245 F.R.D. 429 (C.D.
Cal. 2007).
Named plaintiffs who brought suit alleging that the manufacturers of the epilepsy drug Neurontin engaged
in a fraudulent scheme to promote the drug for "off-label" conditions failed to satisfy the predominance
requirement for certification of consumer subclasses consisting of those who purchased the drug for offlabel conditions of neuropathic pain and migraine, absent some method other than individualized inquiry
of identifying which prescribing physicians were exposed to defendants' fraudulent statements. In re
Neurontin Marketing and Sale Practices Litigation, 244 F.R.D. 89 (D. Mass. 2007).
The predominance requirement for class certification was not satisfied with respect to the claim of former
employees that the employer fraudulently induced them to accept a severance package and give up
pension benefits, as liability was not subject to class-wide proof; the fraud claims turned on what the
employer communicated to each putative class member, and proof concerning reliance on the employer's
statements would be individual and fact intensive. Fletcher v. ZLB Behring LLC, 245 F.R.D. 328 (N.D.
Ill. 2006).
Suit alleging that an insurer made false representations that induced the insured to purchase one of its
“vanishing premium” life-insurance policies could not be certified as a class action absent showing that
the questions common to the members of the proposed class predominated over the questions affecting
only its individual members; the misrepresentation claim relied both on the literature commonly seen by
all potential class members and on unique representations made to individual class members by different
persons over a sixteen-year time period. Van West v. Midland Nat. Life Ins. Co., D.C.R.I.2001, 199
F.R.D. 448.
Individual issues relating to nonstandardized sales presentations to individual insureds and their reliance
thereon substantially predominated over common issues, rendering class certification inappropriate in a
suit by insureds alleging that the insurer, through its independent general agents, fraudulently induced
them into purchasing “vanishing premium” life policies. Keyes v. Guardian Life Ins. Co., D.C.Miss.2000,
194 F.R.D. 253.
Individual questions, including questions of reliance, predominated over common ones in an action by
insureds against a life insurer alleging fraudulent sales practices, precluding class certification, when
the proposed class had purchased policies over a 13–year period, during that period many changes in
language and format of the insurer's standard sales disclosures had occurred, and the individual agents
had the authority to individualize the presentations and did not undergo uniform sales training. Cohn v.
Massachusetts Mut. Life Ins. Co., D.C.Conn.1999, 189 F.R.D. 209.
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Class of home buyers could not be certified as a common-question class as to claims for common law and
statutory fraud and violations of the Racketeer Influenced and Corrupt Organizations Act against realestate agencies that sold houses, as there were individual issues as to how much was paid for the houses
and how much was spent repairing the houses, and the majority of claims of fraud and misrepresentation
were based on oral misstatements made by agencies. Honorable v. Easy Life Real Estate Sys., Inc.,
D.C.Ill.1998, 182 F.R.D. 553.
“This case is the antithesis of a class action. Indeed, in this case, the issues relating to the individual claims
overwhelm and muddle any class issues which may exist. The legal problems associated with varying
state law and the factual problems associated with the proof of the fraud claims make the plaintiff's state
law claims wholly inappropriate for class treatment. The common questions of law and fact relating to
GMAC's alleged fraud do not predominate over questions affecting only individual class members and a
class action is not a superior method for adjudicating those claims.” Mack v. General Motors Acceptance
Corp., D.C.Ala.1996, 169 F.R.D. 671, 678.
In suit challenging tax preparer's refund-anticipation-loan program under the Racketeer Influenced and
Corrupt Organizations Act and other laws, individual questions regarding each proposed class member's
reliance on alleged fraudulent representations predominated over common issues of law and fact, thus
making class certification inappropriate; the nature of the loans would not be treated as creating a
presumption of reliance, but rather each class member's objective understanding of the status of the loan
would have to be analyzed. Buford v. H & R Block, Inc., D.C.Ga.1996, 168 F.R.D. 340.
Class would not be certified for claim brought by shareholders that issuer had engaged in negligent
misrepresentation under Pennsylvania law; requirement that common questions of law or fact
predominate over individual questions was not satisfied, as tort of negligent misrepresentation required
finding that there had been individual reliance on false information, and as Pennsylvania had not
recognized the fraud-on-the-market theory, there was no way to establish that all claimants had relied on
misrepresentations. In re Herley Secs. Litigation, D.C.Pa.1995, 161 F.R.D. 288.
Class certification was inappropriate with respect to plaintiff investors' common-law fraud claims against
the corporation and related persons, because the determination on individual issues of reliance and choiceof-law analysis would subsume any common issues raised by the claims. Margolis v. Caterpillar, Inc.,
D.C.Ill.1991, 815 F.Supp. 1150.
Class certification was inappropriate under Rule 23(b)(3) in an action by buyers of the album against
the marketer for representing fraudulently that a Grammy Award-winning singing group actually sang
the songs on the album and that they won the award meritoriously. Freedman v. Arista Records, Inc.,
D.C.Pa.1991, 137 F.R.D. 225.
Pendent state claims did not establish predominance of common issues in order to support class
certification in a securities-fraud suit, in that claims of common-law fraud would necessarily involve an
element of individual reliance, fraud-on-the-market theories to support reliance were not yet developed
in the state courts, and proof of compliance with the statute of limitations would vary from plaintiff to
plaintiff. Kelley v. Mid-America Racing Stables, Inc., D.C.Okl.1990, 139 F.R.D. 405.
Investors who purchased drug manufacturer's stock at inflated price following the manufacturer's alleged
misrepresentations were not entitled to class certification on pendent common-law fraud and negligent
misrepresentation claims when the federal securities-fraud claim was based on a fraud-on-the-market
theory. Snider v. Upjohn Co., D.C.Pa.1987, 115 F.R.D. 536.
Class was not certified for securities-fraud claim based on a theory of common-law fraud; each
class member, under such a theory, would have to demonstrate individual reliance upon the alleged
misstatements, causing individual, not common, issues to predominate. Gavron v. Blinder Robinson &
Co., D.C.Pa.1987, 115 F.R.D. 318.
Motion for class certification in consumer-type fraud action had to be denied since class members would
reside in different states, each having its own common law of fraud, and since the issue of reliance of
each class member upon fraudulent misrepresentations would require a separate finding of fact for each
class member, so that the complaint did not meet requirement that common questions of law and fact
predominate. McHan v. Grandbouche, D.C.Kan.1983, 99 F.R.D. 260.
In Lieb v. American Motors Corp., D.C.N.Y.1982, 95 F.R.D. 507, 511, an action based on contentions
that the buyers of a popular “utility” vehicle were defrauded in regard to vehicle safety and suitability
for highway driving and that warranties were breached, the court denied class certification because the
breadth of the proposed class presented multiple questions of fact in litigating the claims of the class,
as well as the fact that variations in state law concerning actionable misrepresentation would necessitate
individualized treatment of the predominant number of the class members' claims.
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Since common-law fraud claims made by plaintiffs in federal securities litigation raised issues that were
personal to each individual plaintiff and, therefore, not common to the class, and those individual issues
predominated, the common-law fraud claims would not be certified for class determination. Seiden v.
Nicholson, D.C.Ill.1976, 69 F.R.D. 681.
Insureds' action against an insurer for fraudulent misrepresentations made to induce the purchase of
group-disability insurance could not be maintained as a class action when proof as to each claim
was individualized, the only remedy sought was monetary damages, and common questions did
not predominate over questions involving only individual employees. Banks v. Travelers Ins. Co.,
D.C.Pa.1973, 60 F.R.D. 158.
RICO claims
A plaintiff seeking to certify a class of plaintiffs in a RICO civil suit cannot succeed unless the proposed
class can demonstrate by generalized proof that the defendant's misconduct was both the but-for cause
and the proximate cause of each class member's injury. Sergeants Benevolent Ass'n Health and Welfare
Fund v. Sanofi-Aventis U.S. LLP, 806 F.3d 71 (2d Cir. 2015), cert. denied, 137 S. Ct. 140, 196 L. Ed.
2d 44 (2016).
Payment by plaintiff unions and insurers, as third-party payors (TPPs), for excess prescriptions due
to the manufacturer's alleged misrepresentations as to the efficacy and side effects of the drug was
not demonstrable with generalized proof, as required to certify a class under the quantity effect theory
in an action asserting a civil RICO violation and a conspiracy to violate RICO, since the individual
physicians prescribing the drug may have relied on the manufacturer's alleged misrepresentations to
different degrees, or not at all, some excess prescriptions may not have actually caused a loss, given
the likelihood of substitute prescriptions for other drugs, and different TPPs may have paid for different
"excess" quantities of prescriptions. UFCW Local 1776 v. Eli Lilly and Co., 620 F.3d 121 (2d Cir. 2010),
cert. denied, 131 S. Ct. 3062, 180 L. Ed. 2d 903 (2011).
Common questions did not predominate as to loss causation, for purposes of determining whether to
certify a class in a civil Racketeer Influenced and Corrupt Organizations Act action alleging that the
manufacturers deceived smokers into believing that "light" cigarettes were more healthful than "fullflavored" cigarettes, when factors other than misrepresentation may have intervened and affected demand
and the price of "light" cigarettes, and determining the portion of the smokers' injury attributable to the
manufacturers' alleged wrongdoing would require an individualized inquiry. McLaughlin v. American
Tobacco Co., 522 F.3d 215 (2d Cir. 2008).
Common issues would not predominate over individualized issues of causation, in an action brought by
casino and cruise ship patrons alleging Racketeer Influenced and Corrupt Organizations Act violations
by the casino and the cruise ship operators, who allegedly engaged in fraudulent and misleading acts
and omissions regarding the operation of electronic video poker and slot machines and regarding the
opportunity to win on any given play, and class certification was thus inappropriate; individualized
reliance issues related to the patrons' knowledge, motivations, and expectations bore heavily on the
causation analysis. Poulus v. Caesars World, Inc., C.A.9th, 2004, 379 F.3d 654.
Individual findings of reliance necessary to establish Racketeer Influenced and Corrupt Organizations
Act (RICO) liability and damages precluded certification of a class of employees asserting that the
employer fraudulently stated that it had complied with Texas law requiring an employer to obtain workers'
compensation insurance in order to benefit from the bar of negligence suits by injured employees; while
there may have been an issue of fact common to all class members as to whether the employer was a valid
subscriber to the workers' compensation system, that question did not predominate over the question of
whether each member of the class suffered a RICO injury. Patterson v. Mobil Oil Corp., C.A.5th, 2001,
241 F.3d 417.
Turner v. Beneficial Corp., C.A.11th, 2000, 236 F.3d 643, on rehearing en banc C.A.11th, 2001, 242 F.3d
1023 (reliance is an individual issue in RICO claims preventing certification).
Individualized inquiries overwhelmed common issues, precluding certification of the third-party
payors' (TTP) class action against a drug manufacturer for violation of the Racketeer Influenced
and Corrupt Organizations Act (RICO) and the Minnesota consumer-protection statutes based on the
manufacturer's alleged scheme to fraudulently promote off-label, pediatric prescriptions of two antidepressant drugs, causing financial loss to the TPPs when, although the adjudication of proximate
causation could be achieved using common proof that the manufacturer targeted physicians during its
allegedly unlawful promotion with the knowledge and intent that the TPPs would pay for the majority
of the induced prescriptions, the evaluation of the but-for causation and injury issues would require
individualized evidence from each TPP that identified specific plan members for whom the drugs were
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ineffective, as well as proof that the TPP would not have paid for the additional prescriptions for those
patients absent the fraudulent marketing, and individual proof would be required to demonstrate that
each TPP's RICO claim was not barred by the four-year statute of limitations. In re: Celexa & Lexapro
Marketing & Sales Practices Litigation, 315 F.R.D. 116 (D. Mass. 2016).
Questions of law or fact common to all class members' damages did not predominate over issues affecting
only individual members, as required for class certification in the purchasers' action alleging a Racketeer
Influenced and Corrupt Organizations Act violation predicated on the retailer's violation of the federal
mail-fraud statute, when each class member would need to prove that his or her puppy became sick as a
result of being whelped at a puppy mill, the amount of his or her unreimbursed veterinary expenses as
well as a causal connection between those expenses and the alleged scheme to defraud, and the purchase
price of the puppy. Martinelli v. Petland, Inc., 274 F.R.D. 658 (D. Ariz. 2011).
In a putative class action brought by property owners against a chemical company, alleging damages due
to the company's pesticide manufacturing activities, common questions of law or fact did not predominate
over questions affecting only individual members, and thus certification was inappropriate as to
Racketeer Influenced and Corrupt Organizations Act, fraud, and misrepresentation claims; although the
fraud-related claims were characterized by common proof of alleged misrepresentations and omissions,
individual proof was required for reliance and damages elements. Fisher v. Ciba Specialty Chems. Corp.,
D.C.Ala.2006, 238 F.R.D. 273.
The requirement for class-action certification that common claims predominate over different claims,
was not satisfied in connection with claims by landowners that a communications company violated
the Racketeer Influenced and Corrupt Organizations Act (RICO) in connection with securing easements
allowing for the passing of fiber-optic cables over their properties; RICO required finding that defendant's
conduct was the proximate cause of injuries, which necessitated individual suits. Corley v. Entergy Corp.,
D.C.Tex.2004, 220 F.R.D. 478.
The predominance requirement was not satisfied in a suit by home buyers against a seller and mortgagee
alleging fraudulent and deceptive practices in violation of the Racketeer Influenced and Corrupt
Organizations Act and the Unfair Trade Practices and Consumer Protection Law when the issue of the
existence of damages, a prerequisite for claims under both statutes, presented the court with the prospect
of holding hundreds or thousands of individual hearings in the absence of class-wide proof of damages;
moreover, even assuming that proof of individual reliance was not necessary, causation would depend
significantly on the individual circumstances of the buyers and their reactions to the allegedly deceptive
conduct of defendants. Lester v. Percudani, D.C.Pa.2003, 217 F.R.D. 345.
Class certification of an automobile renter's suit against a rental company, alleging the violation
of the Racketeer Influenced and Corrupt Organizations Act, breach of contract, and fraudulent
misrepresentation, was not warranted under Rule 23(b)(3); the renter's claims arose from the company's
alleged conduct of charging renters for fuel that they did not actually use and would require individual
factual determinations of how much fuel was in the tank of the renters' automobiles when they were
returned to the company, and the laws of different jurisdictions would be applicable to the renters' claims.
Clopton v. Budget Rent A Car Corp., D.C.Ala.2000, 197 F.R.D. 502.
Civil Racketeer Influenced and Corrupt Organizations Act action brought by purchasers of sports trading
cards against the manufacturer, in which the purchasers alleged that the insertion of valuable “chase”
or “insert” cards into the packages of cards constituted an illegal lottery or gambling, was not an action
in which common questions of law or fact predominated, and could not be certified as a class action
on that basis; the claims turned on the individual, subjective intent of each purchaser of the cards, the
court would be required to examine the gambling laws of all 50 states to address the claimed federal
racketeering violations, and the manageability problems rendered class certification improper. Schwartz
v. Upper Deck Co., D.C.Cal.1999, 183 F.R.D. 672.
Class certification was not appropriate in an action against an airplane manufacturer, that was brought
by an airplane owner who asserted a putative class of original owners who allegedly incurred
damages relating to a wing-bolt problem on the airplane, since various individual questions of parties
predominated over common questions with regard to claims for breach of warranty, unjust enrichment,
fraud, misrepresentation, and violations of the Racketeer Influenced and Corrupt Organizations Act.
Commander Properties Corp. v. Beech Aircraft Corp., D.C.Kan.1995, 164 F.R.D. 529.
Issues common to a proposed class of former employees of a convenience store were not demonstrated
to predominate over individual issues raised in a RICO action against the operator of the stores and
related parties, as was necessary for class certification, when claims, relating to the alleged practice of
the operator's loss-prevention specialists in extorting confessions and payments, would require showing
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that each employee was the victim of extortion; showing that the loss-prevention specialists committed
a pattern of extortion would not demonstrate that any particular employee who confessed necessarily
did so because of an extortionate threat. Curley v. Cumberland Farms Dairy, Inc., D.C.N.J.1989, 728
F.Supp. 1123.
Common questions of fact did not predominate in proposed Racketeer Influenced and Corrupt
Organizations Act class action brought by sellers of crude oil based on a claim that the sellers did not
receive an accurate measure of the crude oil sold to the refinery at the time when the oil was handmeasured by the refinery's employees; liability could be affected by the period of time involved, the
type of crude oil being produced, the type of storage on the leased property, the amount of supervision
performed by the sellers' representatives, whether the particular refinery station to which the oil was
delivered had an overage or shortage, and whether the refinery and sellers agreed to waive industry
standards and operate on estimates only. Expanding Energy, Inc. v. Koch Indus., Inc., D.C.Tex.1990, 132
F.R.D. 180.
But compare
The inference that the borrowers who paid loan commitments relied on the lenders' ability or intent to
actually fund the promised loan was sufficient to demonstrate that common questions relating to the class
members reliance predominated over any questions affecting only individual members, as required for
class-action certification of the borrowers' Racketeer Influenced and Corrupt Organizations Act claims
against the lenders. CGC Holding Co., LLC v. Broad & Cassel, 773 F.3d 1076 (10th Cir. 2014).
For purposes of determining whether common issues predominated in a Racketeer Influenced and
Corrupt Organizations Act class action against an insurer that allegedly conspired with a network of
affiliated field marketing organizations to fraudulently induce the class members to purchase deferred
annuities, causation could be demonstrated on a classwide basis because reliance on the insurer's alleged
misrepresentations was "common sense" or a "logical explanation" for the class members' purchasing
decisions. Negrete v. Allianz Life Ins. Co. of North America, 287 F.R.D. 590 (C.D. Cal. 2012).
Real-estate claims
RESPA title-insurance kickback cases are generally not a good fit for class-action treatment since the
existence or the amount of kickback in these cases generally requires an individual analysis of each
alleged kickback to compare the services performed with the payment made. Howland v. First American
Title Ins. Co., 672 F.3d 525 (7th Cir. 2012).
Purchaser's class action claim that a home warranty company violated RESPA, by allegedly paying
illegal kickbacks and referral fees to real-estate agents to promote home warranties in connection with
the purchases of homes, failed to satisfy the predominance requirement, since individual factual issues
predominated over issues common to the proposed class, as determining whether the agents actually
performed compensable services that were not prohibited under RESPA's carve out would be based on a
review of the particular facts of each case. Kiefaber v. HMS Nat., Inc., 284 F.R.D. 370 (E.D. Va. 2012).
Despite common aspects of the Real Estate Settlement Procedures Act (RESPA) sham-affiliated-business
arrangements (ABA) claim, the predominance and superiority requirements for the maintenance of a
class action were not met in the mortgagors' suit against the ABAs and their general partner; individual
issues would predominate for the class since the court would have to make an individualized inquiry as
to the statute of limitations and whether equitable tolling or some other reason to excuse the statute of
limitations applied, and whether a particular class member was even covered by RESPA, and the statelaw claims also involved predominately individualized issues. Pettrey v. Enterprise Title Agency, Inc.,
D.C.Ohio 2006, 241 F.R.D. 268.
Proposed class issues would not predominate in the mortgagors' suit alleging that a loan servicer violated
the Real Estate Settlement Procedures Act and loan agreements by failing to make insurance payments
out of the escrow account without a bill from the insurer; the individual issues as to whether the class
members had a valid homeowner's insurance policy, the servicer failed to timely pay the premiums, and
the members were not more than thirty days delinquent on their mortgage payments would account for
the vast majority of the time and cost of the trial. Hyderi v. Washington Mut. Bank, D.C.Ill.2006, 235
F.R.D. 390.
Class certification of a mortgage borrowers' lawsuit, that claimed the payment of yield-spread premiums
to mortgage brokers violated the anti-kickback provision of the Real Estate Settlement Procedures
Act, was inappropriate, on the basis that common questions of fact or law would not predominate
over questions requiring resolution on an individual basis; the borrowers' claims were not subject to
generalized proof since individualized decisions would have to be made as to whether the yield-spread
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premiums were paid as referrals rather than compensation for goods or services. LaCasse v. Washington
Mut., Inc., D.C.Wash.2002, 198 F.Supp.2d 1255.
Reasonableness test governing legality, under the Real Estate Settlement Procedures Act, of lender
payments of a yield spread and similar premiums to mortgage brokers required an inquiry into whether
the goods, facilities, and services were actually provided by the broker in a loan transaction and
whether the total compensation received by the broker was commensurate with what was provided,
and therefore claims challenging those payments were not susceptible to class adjudication, precluding
class certification on grounds that common questions of law and fact predominated over questions
specific to individual class members. In re Old Kent Mortgage Co. Yield Spread Premium Litigation,
D.C.Minn.2000, 191 F.R.D. 155.
Individual factors predominated over common issues in borrowers' Real Estate Settlement Procedures
Act yield-spread premium case, since the court would have to measure services, if any, provided by
numerous mortgage brokers spread across the country to properly determine whether the yield-spread
premiums were illegal; accordingly, class certification was not appropriate. Taylor v. Flagstar Bank, FSB,
D.C.Ala.1998, 181 F.R.D. 509.
Common questions of law and fact did not predominate over individual issues as to home loan
mortgagors' Real Estate Settlement Procedures Act claims against a mortgagee and mortgage broker,
which related to the fees allegedly unrelated to services actually performed; the trier of fact would need
to investigate the services actually performed and fees charged to each of the some 77,056 proposed class
members nationwide, even if various standardized closing forms were used in the transaction. Briggs v.
Countrywide Funding Corp., D.C.Ala.1997, 183 F.R.D. 576.
Certification of approximately 18,000 mortgagors as plaintiff class was inappropriate in an action against
a lender alleging that the yield-spread premium paid by the lender to the mortgage broker was an illegal
kickback in violation of Real Estate Settlement Procedures Act; the court would have to analyze each
transaction separately to determine if the premium was bona fide compensation to broker or kickback,
and that analysis would result in questions regarding individual members of the class predominating over
questions common to the class. Moniz v. Crossland Mortgage Corp., D.C.Mass.1997, 175 F.R.D. 1.
But compare
Predominance requirement for class certification was satisfied in the consumers' action alleging that
a mortgage lender and a real-estate company created a settlement service provider to circumvent
RESPA's anti-kickback provision, when the consumers' claim rested on questions of whether the provider
satisfied the Department of Housing and Urban Development's ten factor test for distinguishing between
permissible affiliated business arrangements (ABA) and impermissible sham-controlled entities and
whether the ABAs complied with all three of RESPA's statutory conditions. Minter v. Wells Fargo Bank,
N.A., 274 F.R.D. 525 (D. Md. 2011).
Discrimination claims
Issues subject to individualized proof in the employees' Title VII action alleging racial discrimination,
including compensatory damages owed to former employees, predominated over those that could be
established with class-wide proof, rendering class certification inappropriate on the grounds that common
questions predominated over individual issues. Cooper v. Southern Co., C.A.11th, 2004, 390 F.3d 695,
certiorari denied 126 S.Ct. 478, 546 U.S. 960, 163 L.Ed.2d 363.
Predominance requirement was not satisfied in an employment-discrimination suit brought by Hispanic
employees against the United States Postal Service; plaintiffs did not allege any common issues of fact,
and the only common issue of law they asserted was the violation of Title VII. Monreal v. Potter, C.A.10th,
2004, 367 F.3d 1224.
Plaintiffs alleging ethnicity-based discrimination in contracts by a car-rental company under § 1981
failed to meet the predominance requirement, since, even if plaintiffs could establish that the company
maintained a policy or practice of discrimination, most, if not all, of plaintiffs' claims would stand or
fall on the resolution of highly case-specific factual issues related to whether the company intentionally
discriminated against every member of the putative class. Rutstein v. Avis Rent-A–Car Sys., C.A.11th,
2000, 211 F.3d 1228.
Putative class of motel patrons who were alleged victims of discrimination in public accommodation did
not satisfy the predominance requirement for class certification; the claims would require distinctly casespecific inquiries into the facts surrounding each alleged incident of discrimination. Jackson v. Motel 6
Multipurpose, Inc., C.A.11th, 1997, 130 F.3d 999.
Female employees, who asserted that the employer's workplace operated as a "boy's club," failed to
demonstrate predominance of common issues on their pattern-or-practice Title VII gender discrimination
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claim against the employer, as required to support their motion for class certification when, although the
employees' prima facie case might have been shown by generalized evidence, the employer would have
been entitled to present individualized evidence regarding considerations and intentions of managers or
business units regarding intentional discrimination, with respect to the allegations by the employees of
sexual assault, sexual harassment, stereotyping, impunity for male misconduct, and retaliation. ChenOster v. Goldman, Sachs & Co., 325 F.R.D. 55 (S.D. N.Y. 2018).
Predominance requirement was not satisfied for class certification for monetary damages for a Title VII
action alleging disparate impact on African-American former, current, and prospective employees by the
public employer's criminal background check policy as there was no way to avoid the need to evaluate
individual defenses for the failure to hire a candidate or calculate individual damages, and the trier of fact
would have been required to determine, for each individual class member, whether that class member
was not fired or fired due to the policy or for some other reason. Little v. Washington Metropolitan Area
Transit Authority, 249 F. Supp. 3d 394 (D.D.C. 2017).
Predominance requirement for class certification was not satisfied in a suit by non-white current and
former employees alleging that the employer engaged in race discrimination, absent allegations sufficient
to establish that defendants maintained an actual classwide "policy" of discrimination. Atwell v. Gabow,
248 F.R.D. 588 (D. Colo. 2008).
Recovery of punitive damages in Title VII cases requires individualized and independent proof of injury
to, and the means by which discrimination was inflicted upon, each class member; these are individual
issues that will predominate over questions common to the class as a whole and defeat certification.
Colindres v. QuietFlex Mfg., D.C.Tex.2006, 235 F.R.D. 347.
Certification of a class action raising an across-the-board challenge to the employer's alleged pattern of
age discrimination in the selection and promotion of employees over 40 years of age was not appropriate
under the subsection requiring the predominance of class claims over individual claims; no companywide practice of discrimination had been identified, several of the class representatives had defenses
unique to them, which, if successful, could entirely bar their claims, and the need to adjudicate the
individual claims for back pay and front pay caused manageability concerns, even in the bifurcated
proceedings. Armstrong v. Powell, D.C.Okl.2005, 230 F.R.D. 661.
Employees failed to meet the class certification requirement in a discrimination action that questions of
law or fact common to members predominate and that the class action was superior to other available
methods, when the employees worked at different locations, had different supervisors, held wholly
different types and levels of jobs, and the alleged pay and promotion disparities occurred under vastly
different conditions. Talley v. Arinc, Inc., D.C.Md.2004, 222 F.R.D. 260.
Female employee failed to establish that common issues predominated with regard to the failure to
promote claims, as required for class certification of other female employees, in a Title VII action
against the employer for an alleged pattern or practice of sex discrimination; regardless of a finding
of a pattern or practice of discrimination, a determination of liability regarding any decision by the
employer not to promote a class member would require an individualized review as to whether the
member was qualified for the position sought and whether the employee promoted was more qualified
than the member. Radmanovich v. Combined Ins. Co. of America, D.C.Ill.2003, 216 F.R.D. 424.
Predominance requirement was not satisfied in the case of hostile-environment sexual-harassment claims
asserted on behalf of all female workers who worked at the employer's plant from January 1, 1994 to the
present; questions as to how individual class members perceived the environment at the plant, whether
the employer knew of the acts of harassment against a particular class member, whether the employer
appropriately and promptly responded to the acts of harassment, and the damages to which the individual
class members were entitled, predominated over the issue of whether a hostile environment existed at the
plant. Elkins v. American Showa, Inc., D.C.Ohio 2002, 219 F.R.D. 414.
Employment-discrimination suit brought by African-American employees and former employees against
related employers did not satisfy the predominance requirement for class certification, when the named
plaintiffs asserted differing claims and failed to show that the employers' personnel policies disparately
impacted the plaintiff class, or that the employers had a general policy of discrimination. Cooper v.
Southern Co., D.C.Ga.2001, 205 F.R.D. 596, affirmed C.A.11th, 2004, 390 F.3d 695.
Individual issues would predominate over common ones during the damages phase of a sexdiscrimination trial of a proposed class action involving thousands of female or older, female employees,
precluding class certification; subjective standards would have to be used to determine the extent of
damages incurred by class members, who were allegedly subjected to different forms of discrimination
in different divisions by different supervisors for varying durations of time, and, assuming the employer
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operated in a discriminatory manner, calculating compensatory and punitive damages, as opposed to
simply back pay, would be quite an individualized task. Reap v. Continental Cas. Co., D.C.N.J.2001,
199 F.R.D. 536.
Predominance requirement was not satisfied by plaintiffs who brought employment-discrimination
claims under Title VII in the areas of discipline, termination, compensation, training, work assignment,
hiring of temporary employees, and promotions; putative class members were exposed to the alleged
discrimination in varying ways, by different people, for different amounts of time and experienced
different injuries, and thus individual issues predominated over class issues. Miller v. Hygrade Food
Prods. Corp., D.C.Pa.2001, 198 F.R.D. 638.
Predominance requirement was not satisfied in African-American women's civil-rights claim based on
Customs Service supervisory employees maintaining or being deliberately indifferent to the practice of
African-American women being selected for searches at the airport because of their race and sex; as to
each member of the class, an issue might have arisen as to whether the alleged discriminatory practice
was the cause of her being selected for a nonroutine search. Anderson v. Cornejo, D.C.Ill.2000, 199
F.R.D. 228.
Postal Service employees failed to satisfy predominance and superiority criteria for class certification of
a Title VII race-discrimination action against the Service, since individualized liability inquiries would
be necessary to determine whether each proposed class member was denied advancement opportunities
for race reasons, and individualized damages inquiries would accompany the employees' claims for
compensatory and punitive damages. Adams v. Henderson, D.C.Md.2000, 197 F.R.D. 162.
A civil-rights action brought by black men in the electrical construction trade against certain unions and
the electrical contractors association would not be certified as a class action with respect to plaintiffs'
request for back pay and damages, in view of the fact that the claims were highly individualistic and would
depend upon a number of factors and characteristics specific to each plaintiff alone, and in view of the
fact that the likelihood of potential class members harboring mutually antagonistic interests with respect
to the claims was very great. Gray v. International Bhd. of Elec. Workers, D.C.D.C.1977, 73 F.R.D. 638.
A class action could not be maintained on behalf of all female employees who had been discriminated
against by the school district's policies regarding maternity leave, accrued sick benefits and district-paid
insurance benefits, when there would be separate questions of fact as to how long the employee had been
forced to take leave, had been medically unable to work and had remained away from work to care for her
baby, so that questions of fact common to the members of the class would not predominate over questions
affecting only individual members. Vineyard v. Hollister Elementary School Dist., D.C.Cal.1974, 64
F.R.D. 580.
The claims of female teachers, who alleged discrimination with respect to teaching positions at a college
on the basis of sex would involve an individual determination as to the qualifications of each individual
for a teaching post versus the qualifications of the person actually hired or promoted over them so that the
female teacher who alleged that she was discriminated against by the college, which refused employment
to her as an assistant professor, was not entitled to maintain a class action. O'Connell v. Teachers College,
D.C.N.Y.1974, 63 F.R.D. 638.
Constitutional rights
Former detainee's class action, claiming that new detainees remanded to the sheriff's custody after a
probable-cause hearing were unconstitutionally required to undergo intake procedures at the county jail
before release on bond, lacked the predominance of common issues, precluding certification of the class;
the detainee had not challenged any particular intake procedure, the reasonableness of the delay between
posting bond and release and the reasonableness of the time and manner of assigning identification
numbers prior to release required individual determinations based on the length of the delay for each
detainee and the conditions and exigencies of the jail existing on that particular day, and the resolution
of the equal-protection claim could be satisfied in an individual suit. Harper v. Sheriff of Cook County,
581 F.3d 511 (7th Cir. 2009), cert. denied, 130 S. Ct. 1910, 176 L. Ed. 2d 367 (2010).
Suit alleging police officers in the canine unit used excessive force in apprehension of suspects was not
amenable to class certification; commonality requirement was lacking in that federal court was required
to assess reasonableness of officer's actions in light of essentially unique factual circumstances. Kerr v.
City of West Palm Beach, C.A.11th, 1989, 875 F.2d 1546.
Common questions of law or fact regarding group suspicionless strip searches did not predominate over
questions affecting individual members, as grounds for certification of a proposed class of persons who
were subject to a group strip search upon entry into the general jail population, in violation of the city
police department's policy prohibiting the same; in addition to the prohibition against group strip searches,
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the police department had implemented additional written policies designed to further protect inmate
privacy, the vast majority of officers swore affidavits averring that they did not violate the policy, and
there was not a common nucleus of operative facts with each potential class member who may have
been subjected to a group search. Roadhouse v. Las Vegas Metropolitan Police Dept., 290 F.R.D. 535
(D. Nev. 2013).
First and third subclasses of persons who were subject to mass arrest during protests held in connection
with a national political convention in New York City failed to satisfy the predominance requirement for
maintaining a class action, as group arrests did not occur at their locations; there were no police barricades,
assigned arresting officers, or incident commanders making group arrest decisions, and instead the
available facts indicated those arrests were conducted by officers exercising individual discretion rather
than following mass arrest orders, and individualized probable cause inquiries would dictate the course
of litigation with respect to those subclasses. MacNamara v. City of New York, 275 F.R.D. 125 (S.D.
N.Y. 2011).
Questions of law or fact common to class members did not predominate over questions affecting only
individual members, and thus class certification was not warranted in the former police officer's § 1983
action alleging that he suffered retaliation for his failure to contribute to the political campaigns of former
and current sheriffs; the allegedly extortionate demands made of each sheriff's office employee and the
negative consequences to each of refusing those demands would be manifested in unique ways, with
concomitant differences in individual damages sustained. Brown v. County of Cook, 549 F. Supp. 2d
1026 (N.D. Ill. 2008).
Common issues of whether the county had a blanket strip-search policy for arrestees and whether that
policy violated the Fourth Amendment did not predominate over individual questions such as whether
proposed class members were searched subject to the policy or pursuant to a reasonable suspicion that
contraband or weapons were being concealed and whether the searches were reasonable in an action
raising a Fourth Amendment challenge to the county policy that provided for strip-searching of arrestees
charged with offenses greater than a simple misdemeanor without reasonable suspicion that contraband
or weapons were being concealed, and therefore the action did not satisfy the predominance requirement
for class certification or the superiority requirement. Rattray v. Woodbury County, Iowa, 253 F.R.D. 444
(N.D. Iowa 2008).
Predominance requirement for class certification was not satisfied in a suit by panhandlers alleging
that they were unlawfully arrested pursuant to a city-bridge ordinance for peacefully panhandling on
public sidewalks on or near a bridge, with respect to the class claim that the arrests violated the Fourth
Amendment probable-cause requirements, as an individualized determination would have to be made
whether there was sufficient probable cause for each plaintiff's arrest. Hudson v. City of Chicago, 242
F.R.D. 496 (N.D. Ill. 2007).
Class certification was not appropriate in an action in which plaintiff sued the city for violation of his
constitutional right to due process of law, arising from the city's alleged failure to afford a hearing
following the towing of his vehicle, since common questions of law or fact did not predominate over
questions that affected only individual class members, and the damages to which each class member
would be entitled also would differ. Goichman v. City of Aspen, D.C.Colo.1984, 590 F.Supp. 1170,
affirmed and remanded on the merits C.A.10th, 1988, 859 F.2d 1466.
Association, association's former executive director, and several members of the association bringing an
action against various officers and agencies of the United States on a claim that constitutional and other
rights were violated by efforts to disrupt, discredit, and interfere with the association's activities failed
to demonstrate that common issues would predominate over individual issues for the proposed subclass
for which certification was sought on a privacy claim based on the Privacy Act and thus did not satisfy
requirement of Rule 23(b)(3). Wilkinson v. FBI, D.C.Cal.1983, 99 F.R.D. 148.
Plaintiffs in an action alleging that defendants engaged in, inter alia, illegal electronic surveillance and
harassment, who were entitled to certification of a subclass of all individuals whose wire and oral
communications were intercepted, were not entitled to a separate certification of a second subclass to
include all individuals allegedly entitled to money damages for illegal arrests, trials and convictions based
on illegal intercepts of their communications, or a third subclass of all individuals whose privileged oral
and wire communications with their attorneys were intercepted, because there was no issue common to
all the members of the second subclass other than the existence and legality of the surveillance program,
and because the determination of the injuries sustained by the third subclass would require a case-bycase analysis after the classwide determination of the existence and legality of the surveillance program.
Abramovitz v. Ahern, D.C.Conn.1982, 96 F.R.D. 208.
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Suit on behalf of indigent high school, night school, elementary, and upper grade center students receiving
grants under the State Aid to Families with Dependent Children Program seeking to have declared
unconstitutional certain school policies requiring children of indigent families to pay fees and expenses
to participate in graduation activities and the operation of an administrative regulation purportedly
authorizing those payments, as well as damages and injunctive relief, was not appropriate for class
treatment since common questions of fact did not predominate over individual questions, in that each
plaintiff or member of the alleged class would react and be affected in different ways when faced with
expenses and the class did not allow for differences in traumatic injury allegedly suffered. Williams v.
Page, D.C.Ill.1973, 60 F.R.D. 29.
An action by a full-time college student who complained that the general public assistance allotted her
by the state Department of Public Welfare had been unconstitutionally terminated as a result of a change
in the departmental regulations denying assistance to full-time college students, could not properly be
maintained as a class action, since “the myriad of differing circumstances existing in each individual case
of a college student deriving support from public welfare grants, would unnecessarily complicate this
action ….” Stewart v. Wohlgemuth, D.C.Pa.1972, 355 F.Supp. 1212, 1213.
Antitrust and securities
See §§ 1781 to 1781.1.
Multiple state laws
See § 1780.1
Rule 23(c)(4)
See § 1790.
See also
Although certification of a consumer-protection class action against the seller of 90 different cereal
and snack products allegedly mislabeled as "all natural," but containing up to 13 different artificial or
synthetic ingredients was not proper, due to the lack of predominance based on no uniform definition of
"natural," a narrower class would allow for certification; common issues would predominate in a class
covering products labeled as "all natural" but containing specific ingredients of calcium pantothenate,
pyridoxine hydrochloride, or hexane-processed soy ingredients, since there was no dispute as to whether
those ingredients were "natural." Astiana v. Kashi Co., 291 F.R.D. 493 (S.D. Cal. 2013).
Fifth Circuit
Castano v. American Tobacco Co., C.A.5th, 1996, 84 F.3d 734, 745–46.
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1 Newberg on Class Actions § 3:29 (5th ed.)
Newberg on Class Actions | December 2019 Update
William B. Rubenstein a0
Chapter 3. Rule 23(a) Prerequisites for Class Certification
IV. Rule 23(a)(3)—Typical Claims or Defenses *
A. Introduction to Typical Claims

§ 3:29. Typicality: applicable standard
Generally speaking, typicality determines whether a sufficient relationship exists between the injury to the named plaintiff and

the conduct affecting the class so that the court may properly attribute a collective nature to the challenged conduct. 1 More
specifically, the typicality requirement helps ensure that the plaintiff's interests are “aligned with those of the represented group,
[so that] in pursuing his own claims, the named plaintiff will also advance the interests of the class members.” 2 The typicality
prerequisite “emphasizes that the representatives ought to be squarely aligned in interests with the represented group.” 3 A
plaintiff with typical claims will pursue his or her own self-interest in the litigation and, in so doing, will advance the interests
of the class members, which are aligned with those of the representative. 4

A plaintiff's claim is typical if it arises from the same event, practice, or course of conduct that gives rise to the claims of

other class members and if his or her claims are based on the same legal theory. 5 In General Telephone Co. v. E.E.O.C., 6
the Supreme Court observed: “The typicality requirement is said to limit the class claims to those fairly encompassed by the

named plaintiffs' claims.” 7 The test for typicality is not demanding and “focuses on the similarity between the named plaintiffs'

legal and remedial theories and the theories of those whom they purport to represent.” 8 A court will deny class certification
“when the variation in claims” between the plaintiff and the absent class members “strikes at the heart of the respective causes
of actions.” 9 However, the plaintiffs' claims need not be identical to those of the class; typicality will be satisfied so long as
“the named representatives' claims share the same essential characteristics as the claims of the class at large.” 10

The Ninth Circuit has held that “[t]he test of typicality ‘is whether other members have the same or similar injury, whether the
action is based on conduct which is not unique to the named plaintiffs, and whether other class members have been injured by
the same conduct.’” 11 Other circuits have adopted similar formulations. 12

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
a0
*
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Harvard Law School
Professor Rubenstein acknowledges the assistance of Benjamin Osborn, Harvard Law School Class of
2010, in the preparation of the materials on Typicality in the Fifth Edition.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

Appx.161

1

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 165 of 240
§ 3:29.Typicality: applicable standard, 1 Newberg on Class Actions § 3:29 (5th ed.)

1

In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App.
0049P (6th Cir. 1996) (quoting Newberg on Class Actions).
Edwards v. North American Power & Gas, LLC, 2018 WL 3715273, at *7 (D. Conn. 2018) (quoting
Newberg on Class Actions) (noting that “[g]enerally speaking, typicality determines whether a sufficient
relationship exists between the injury to the named plaintiff and the conduct affecting the class so that
the court may properly attribute a collective nature to the challenged conduct” and finding typicality
requirement met in false advertising case where the defendant's conduct similarly affected both the
putative class representative and the absent class members).
Jungkunz v. Schaeffer's Inv. Research, Inc., 2014 WL 1302553, *13 n.2 (S.D. Ohio 2014) (quoting
In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App.
0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
Harden v. Autovest, L.L.C., 2016 WL 4408905, *3 (W.D. Mich. 2016) (quoting Newberg on Class
Actions).
In re Skelaxin (Metaxalone) Antitrust Litigation, 299 F.R.D. 555, 575, 2014-1 Trade Cas. (CCH) ¶
78675 (E.D. Tenn. 2014) (quoting In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed.
R. Serv. 3d 685, 1996 FED App. 0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
Hendricks v. Total Quality Logistics, LLC, 84 Fed. R. Serv. 3d 866 (S.D. Ohio 2013) (quoting
Newberg on Class Actions).

Siding and Insulation Co. v. Combined Ins. Group, Ltd., Inc., 2012 WL

1425093, *3 (N.D. Ohio 2012) (quoting
In re American Medical Systems, Inc., 75 F.3d 1069, 1082,
34 Fed. R. Serv. 3d 685, 1996 FED App. 0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
City of Goodlettsville v. Priceline.com, Inc., 267 F.R.D. 523, 529–30 (M.D. Tenn. 2010) (quoting
Newberg on Class Actions).
Crawley v. Ahmed, Medicare & Medicaid P 302949, 2009 WL 1384147 (E.D. Mich. 2009) (quoting
Newberg on Class Actions).
Natchitoches Parish Hosp. Service Dist. v. Tyco Intern., Ltd., 247 F.R.D. 253, 264, 2008-1 Trade Cas.
(CCH) ¶ 76049, 69 Fed. R. Serv. 3d 1457 (D. Mass. 2008), subsequent determination, 262 F.R.D. 58,
2009-2 Trade Cas. (CCH) ¶ 76746 (D. Mass. 2008) (quoting
1082 (quoting Newberg on Class Actions)).

In re Am. Med. Sys., Inc., 75 F.3d at

Benedict v. Altria Group, Inc., 241 F.R.D. 668, 673 (D. Kan. 2007) (quoting
Zapata v. IBP, Inc.,
167 F.R.D. 147, 160, 77 Fair Empl. Prac. Cas. (BNA) 195 (D. Kan. 1996) (quoting Newberg on Class
Actions)).
Carnegie v. Mutual Sav. Life Ins. Co., 2002 WL 32989594 (N.D. Ala. 2002) (quoting Newberg
on Class Actions).

2

Campbell v. Asbury Automotive, Inc., 2011 Ark. 157, 2011 WL 1422897 (2011) (citing
Summons
v. Missouri Pacific R.R., 306 Ark. 116, 121, 813 S.W.2d 240, 243 (1991) (quoting Newberg on Class
Actions)).
In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App.
0049P (6th Cir. 1996) (citing Newberg on Class Actions).
See also:
Bitner v. Wyndham Vacation Resorts, Inc., 2016 WL 7480428, *9 (W.D. Wis. 2016) (“[T]he typicality
standard should ensure that a plaintiff with typical claims will pursue his or her own self-interest in the
litigation and in so doing will advance the interests of the class members, which are aligned with …
those of the representative.”) (internal quotation marks and citation omitted) (quoting Newberg on Class
Actions).
Sapir v. Averback, 2015 WL 858283, *2 (D.N.J. 2015) (“The typicality inquiry is intended to assess
whether the action can be efficiently maintained as a class and whether the named plaintiffs have
incentives that align with those of absent class members so as to assure that the absentees' interests will
be fairly represented.") (citing Newberg on Class Actions).
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Passa v. City of Columbus, 266 F.R.D. 197, 205 (S.D. Ohio 2010) (citing
75 F.3d at 1082 (citing Newberg on Class Actions)).

In re Am. Med. Sys., Inc.,

Deiter v. Microsoft Corp., 436 F.3d 461, 466–67, 2006-1 Trade Cas. (CCH) ¶ 75116 (4th Cir. 2006)
(“[P]laintiff's claim cannot be so different from the claims of absent class members that their claims will
not be advanced by plaintiff's proof of his own individual claim.”).

3
4

Baby Neal for and by Kanter v. Casey, 43 F.3d 48, 57, 30 Fed. R. Serv. 3d 1469 (3d Cir. 1994)
(“The typicality inquiry is intended to assess … whether the named plaintiffs have incentives that
align with those of absent class members so as to assure that the absentees' interests will be fairly
represented.” (citing Newberg on Class Actions)).
Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules of
Civil Procedure (I), 81 Harv. L. Rev. 356, 387 n.120 (1967).
Galas v. Lending Co., Inc., 2014 WL 4053406, *7 (D. Ariz. 2014) (quoting Newberg on Class
Actions).
Boyd v. Godinez, 2013 WL 5230238, *3 (S.D. Ill. 2013) (quoting
Insolia v. Philip Morris Inc., 186
F.R.D. 535, 544 (W.D. Wis. 1998) (quoting Newberg On Class Actions)).
Vigus v. Southern Illinois Riverboat/Casino Cruises, Inc., 274 F.R.D. 229 (S.D. Ill. 2011) (citing
Insolia v. Philip Morris Inc., 186 F.R.D. 535, 544 (W.D. Wis. 1998) (quoting Newberg on Class
Actions)).
In re Prudential Ins. Co. of America Sales Practices Litigation, 962 F. Supp. 450, 518 (D.N.J. 1997),
aff'd, 148 F.3d 283, 41 Fed. R. Serv. 3d 596 (3d Cir. 1998), aff'd sub nom.
In re Prudential Ins. Co.
America Sales Practice Litigation Agent Actions, 148 F.3d 283, 41 Fed. R. Serv. 3d 596 (3d Cir. 1998)
(quoting Newberg on Class Actions).
The Third Circuit has regularly noted this principle, see, e.g.,
In re Schering Plough Corp. ERISA
Litigation, 589 F.3d 585, 599, 48 Employee Benefits Cas. (BNA) 1385 (3d Cir. 2009) (“A common
thread running through the various components of typicality … is the interest in ensuring that the class
representative's interests and incentives will be generally aligned with those of the class as a whole.”);
Danvers Motor Co., Inc. v. Ford Motor Co., 543 F.3d 141, 149–50, 2008-2 Trade Cas. (CCH) ¶ 76298
(3d Cir. 2008) (stating that the typicality inquiry “assesses whether the named plaintiffs have incentives
that align with those of absent class members so that the absentees' interest will be fairly represented,”
and finding no typicality in a putative class action by franchise auto dealers when the complaint alleged
inequitable differences in treatment between franchise and nonfranchise dealers, and the proposed class
included both types of dealers (quoting

Georgine v. Amchem Products, Inc., 83 F.3d 610, 632, 34 Fed.

R. Serv. 3d 407, 26 Envtl. L. Rep. 21138 (3d Cir. 1996), aff'd,

521 U.S. 591, 117 S. Ct. 2231, 138 L. Ed.

2d 689, 37 Fed. R. Serv. 3d 1017, 28 Envtl. L. Rep. 20173 (1997), aff'd sub nom
Amchem Products,
Inc. v. Windsor, 521 U.S. 591, 117 S. Ct. 2231, 138 L. Ed. 2d 689, 37 Fed. R. Serv. 3d 1017, 28 Envtl. L.
Rep. 20173 (1997)));

Beck v. Maximus, Inc., 457 F.3d 291, 297 (3d Cir. 2006) (noting that typicality

serves to ensure that “the incentives of the plaintiffs are aligned with those of the class”);
Stewart v.
Abraham, 275 F.3d 220, 227, 51 Fed. R. Serv. 3d 1145 (3d Cir. 2001) (“The typicality inquiry centers on
whether the interests of the named plaintiffs align with the interests of the absent members.”); see also,
Coleman v. General Motors Acceptance Corp., 220 F.R.D. 64, 79 (M.D. Tenn. 2004) (finding that
the typicality requirement was met in an action by a class of African-American car purchasers alleging
discriminatory lending practices when the “interests [of the class representatives] sufficiently align with
5

the class members to achieve
Rule 23(a)(3) typicality”).
Second Circuit (District Court)
Strouchler v. Shah, 286 F.R.D. 244, 247 (S.D. N.Y. 2012) (“Typicality ‘requires that the claims of the
class representatives be typical of those of the class, and is satisfied when each class member's claim
arises from the same course of events … and each class member makes similar legal arguments to prove
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the defendant's liability.’ ” (quoting Central States Southeast and Southwest Areas Health and Welfare
Fund v. Merck-Medco Managed Care, L.L.C., 504 F.3d 229, 245, 41 Employee Benefits Cas. (BNA)
2558 (2d Cir. 2007))).
Third Circuit (District Court)
Rabin v. John Doe Market Makers, 2015 WL 3755298, *4 (E.D. Pa. 2015) (“A plaintiff's claim is typical
if it arises from the same event, practice or course of conduct that gives rise to the claims of other class
members and if his or her claims are based on the same legal theory." (quoting Newberg on Class
Actions)).
Fifth Circuit (District Court)
Baricuatro v. Industrial Personnel and Management Services, Inc., 2013 WL 6072702, *7 (E.D. La. 2013)
(noting that “[a] class representative's ‘claim is “typical” if it arises from the same event or practice or
course of conduct that gives rise to the claims of other class members, and if his or her claims are based
on the same legal theory’ ” and finding typicality met because “[t]he legal and remedial theories relied
upon by the proposed class representatives are identical to those of all putative class members” (quoting
In re Ford Motor Co. Bronco II Product Liability Litigation, 177 F.R.D. 360, 366 (E.D. La. 1997) (citing
Newberg On Class Actions))).
In re Chinese-Manufactured Drywall Products Liability Litigation, 2013 WL 499474, *8 (E.D. La. 2013)
(“The typicality criterion focuses on whether there exists a relationship between the plaintiff's claims and
the claims alleged on behalf of the class. Thus, a plaintiff's claim is typical if it arises from the same
event or practice or course of conduct that gives rise to the claims or other claims members, and if his or
her claims are based on the same legal theory.” (citation omitted) (quoting Newberg On Class Actions)
(internal quotation marks omitted)).
Sixth Circuit
Arlington Video Prods., Inc. v. Fifth Third Bancorp, 515 F. App'x 426, 442–43 (6th Cir. 2013), vacated
on other grounds, 134 S. Ct. 212 (2013) (holding that typicality was met in an action alleging breach of
contract by bank for not informing customers of fees charged to their accounts “because the same alleged
conduct by the Bank triggers each class member's claim”).
Beattie v. CenturyTel, Inc., 511 F.3d 554, 561 (6th Cir. 2007) (quoting
In re American Medical
Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App. 0049P (6th Cir. 1996))
(holding that typicality was met in a consumer action alleging deceptive billing by telephone service
provider when the class representatives claims arose from the same allegedly deceptive entry that
appeared on the phone bills of all class members).
In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App.
0049P (6th Cir. 1996) (quoting Newberg On Class Actions) (reversing certification and remanding to
determine whether typicality existed in a putative products liability class action after finding that the
district court had not sufficiently inquired into the similarities between class members' claims when each
of the named plaintiffs had used a different model of the product and complained of different injuries).
McNamee v. Nationstar Mortgage, LLC, 2018 WL 1557244, at *6 (S.D. Ohio 2018) (quoting Newberg
on Class Actions).
Healey v. Jefferson County Kentucky Louisville Metro Government, 2018 WL 1542142, at *8 (W.D. Ky.
2018) (quoting Newberg on Class Actions) (“In other words, ‘[a] plaintiff's claim is typical if it arises
from the same event, practice, or course of conduct that gives rise to the claims of other class members
and if his or her claims are based on the same legal theory.’”).
Macy v. GC Services Limited Partnership, 318 F.R.D. 335, 339 (W.D. Ky. 2017) (quoting Newberg on
Class Actions) (“In other words, ‘[a] plaintiff's claim is typical if it arises from the same event, practice,
or course of conduct that gives rise to the claims of other class members and if his or her claims are based
on the same legal theory.’”).
Jeremy v. Nortek Global HVAC LLC, 2016 WL 5724232, *9 n.13 (M.D. Tenn. 2016) (citing
In re
American Medical Systems, Inc., 75 F.3d 1069, 1982, 34 Fed. R. Serv. 3d 685, 1996 FED App. 0049P
(6th Cir. 1996) (quoting Newberg on Class Actions)).
In re: Whirlpool Corp. Front-loading Washer Products Liability Litigation, 2016 WL 5338012, *7
(N.D. Ohio 2016) (citing
In re American Medical Systems, Inc., 75 F.3d 1069, 1982, 34 Fed. R. Serv.
3d 685, 1996 FED App. 0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
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Amos v. PPG Industries, Inc., 2015 WL 4881459, *6–7 (S.D. Ohio 2015) (quoting In re American
Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App. 0049P (6th Cir.
1996) (quoting Newberg on Class Actions)).
McDonald v. Franklin County, Ohio, 306 F.R.D. 548, 557, 91 Fed. R. Serv. 3d 758 (S.D. Ohio 2015)
(quoting
In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996
FED App. 0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
Jungkunz v. Schaeffer's Inv. Research, Inc., 2014 WL 1302553 (S.D. Ohio 2014) (quoting
In re
American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed. R. Serv. 3d 685, 1996 FED App. 0049P
(6th Cir. 1996) (quoting Newberg on Class Actions)).
In re Skelaxin (Metaxalone) Antitrust Litigation, 299 F.R.D. 555, 575, 2014-1 Trade Cas. (CCH) ¶
78675 (E.D. Tenn. 2014) (quoting In re American Medical Systems, Inc., 75 F.3d 1069, 1082, 34 Fed.
R. Serv. 3d 685, 1996 FED App. 0049P (6th Cir. 1996) (quoting Newberg on Class Actions)).
Seventh Circuit (District Court)
Fond Du Lac Bumper Exchange, Inc. v. Jui Li Enterprise Company, Ltd., 2017-2 Trade Cas. (CCH) ¶
80085, 2017 WL 4457515, at *2 (E.D. Wis. 2017) (quoting Newberg on Class Actions) (“A plaintiff's
claim is typical if it arises from the same event, practice, or course of conduct that gives rise to the claims
of other class members and if his or her claims are based on the same legal theory.”).
Frank v. Walker, 196 F. Supp. 3d 893, 902, 95 Fed. R. Serv. 3d 111 (E.D. Wis. 2016) (noting that a
plaintiff's claim “is typical if it arises from the same event or practice or course of conduct that gives rise
to the claims of other class members and his or her claims are based on the same legal theory” (citing
Newberg on Class Actions)).
Ninth Circuit (District Court)
Deering v. Galena Biopharma, Inc., Fed. Sec. L. Rep. (CCH) P 98214, 2014 WL 4954398, *9 (D.
Or. 2014) (“The majority of class action decisions support the view that when it is alleged that the
same unlawful conduct was directed at or affected both the named plaintiff and the class sought to be
represented, the typicality requirement is met.” (quoting Newberg on Class Actions)).
Tenth Circuit (District Court)

6

7

8

Foster v. Apache Corp., 285 F.R.D. 632, 644 (W.D. Okla. 2012) (citing Newberg On Class Actions)
(finding that typicality requirement would be met if commonality requirement had been and noting that
“[a]lthough some of the class claims are based on breach of contract while others are based on tort or
restitution theories, all class claims are premised on the same allegation of systemic underpayment of
royalty by Apache”).
Eleventh Circuit (District Court)
Agnone v. Camden County, Georgia, 2019 WL 1368634, at *6 (S.D. Ga. 2019), report and
recommendation adopted, 2019 WL 1552495 (S.D. Ga. 2019) (quoting Newberg on Class Actions)
(“[A] plaintiff's claim is typical if it arises from the same event or practice or course of conduct that gives
rise to the claims of the other class members, and if his or her claims are based on the same legal theory.”).
General Tel. Co. of the Northwest, Inc. v. Equal Employment Opportunity Commission, 446 U.S.
318, 100 S. Ct. 1698, 64 L. Ed. 2d 319, 22 Fair Empl. Prac. Cas. (BNA) 1196, 22 Empl. Prac. Dec.
(CCH) P 30861, 29 Fed. R. Serv. 2d 925 (1980) (holding that the EEOC may bring representative civilrights actions without meeting the requirements of Rule 23, and noting in particular that the typicality
requirement does not apply, because EEOC enforcement actions are not limited to the claims of the party
that charges discrimination).
General Tel. Co. of the Northwest, Inc. v. Equal Employment Opportunity Commission, 446 U.S.
318, 330, 100 S. Ct. 1698, 64 L. Ed. 2d 319, 22 Fair Empl. Prac. Cas. (BNA) 1196, 22 Empl. Prac. Dec.
(CCH) P 30861, 29 Fed. R. Serv. 2d 925 (1980).
James v. City of Dallas, Tex., 254 F.3d 551, 571, 50 Fed. R. Serv. 3d 157 (5th Cir. 2001) (quoting
Mullen v. Treasure Chest Casino, LLC, 186 F.3d 620, 625, 2000 A.M.C. 1519, 44 Fed. R. Serv. 3d 885
(5th Cir. 1999)) (affirming district court's finding of typicality in action by African-American property
owners alleging their homes had been demolished without proper notice in violation of due process).
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9

10

Celano v. Marriott Intern., Inc., 242 F.R.D. 544, 551 (N.D. Cal. 2007) (finding typicality requirement
met but denying certification for lack of numerosity in action by disabled hotel patrons alleging hotel
chain failed to provide golf carts that could accommodate disabled patrons).
Deiter v. Microsoft Corp., 436 F.3d 461, 466–67, 2006-1 Trade Cas. (CCH) ¶ 75116 (4th Cir. 2006)
(citing
Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 340–344, 41 Fed. R. Serv.
3d 1151 (4th Cir. 1998)) (finding that the plaintiffs' antitrust claims against Microsoft were not typical of
those class members who were large institutional customers that negotiated independent contracts with
Microsoft).
Arreola v. Godinez, 546 F.3d 788, 798 (7th Cir. 2008) (“[T]he requirement is meant to ensure that the
named representative's claims have the same essential characteristics as the claims of the class at large.”)
(quoting

Oshana v. Coca-Cola Co., 472 F.3d 506, 514 (7th Cir. 2006)).

Maddox v. Bank of New York Mellon Trust Company, 2017 WL 449962, *4 (W.D. N.Y. 2017)
(quoting Newberg on Class Actions) (“[T]he plaintiffs' claims need not be identical to those of the
class; typicality will be satisfied so long as the named representatives' claims share the same essential
characteristics as the claims of the class at large.”).
Exley v. Burwell, Medicare & Medicaid P 305316, 2015 WL 3649632, *5 (D. Conn. 2015) (citing
Newberg on Class Actions) (“When it is alleged that the same unlawful conduct was directed at or
affected both the named plaintiff and the class sought to be represented, the typicality requirement is
usually met irrespective of minor variations in the fact patterns underlying individual claims.”).

11

12

Haggart v. U.S., 89 Fed. Cl. 523, 534 (2009) (finding that all class members' claims had the same
“essential characteristics” and therefore typicality was satisfied when all class members had property
rights in land underlying railroad right-of-way, and plaintiffs alleged that the government's planned
conversion of the railroad into a trail constituted a taking) (quoting Curry v. U.S., 81 Fed. Cl. 328, 335,
13 Wage & Hour Cas. 2d (BNA) 1278 (2008)).
Wolin v. Jaguar Land Rover North America, LLC, 617 F.3d 1168, 1175, Prod. Liab. Rep. (CCH) P
18466, 77 Fed. R. Serv. 3d 411 (9th Cir. 2010) (quoting
Hanon v. Dataproducts Corp., 976 F.2d 497,
508, Fed. Sec. L. Rep. (CCH) P 97021, 23 Fed. R. Serv. 3d 786 (9th Cir. 1992) (quoting Schwartz v.
Harp, 108 F.R.D. 279, 282, Fed. Sec. L. Rep. (CCH) P 92313 (C.D. Cal. 1985))) (finding no typicality
in a securities class action when the named plaintiff was subject to the unique defense of no reliance
because the named plaintiff held a small number of shares in many companies, had existing relationships
with securities lawyers, and had extensive prior experience in securities litigation).
Second Circuit
Robinson v. Metro-North Commuter R.R. Co., 267 F.3d 147, 155, 86 Fair Empl. Prac. Cas. (BNA)
1580, 81 Empl. Prac. Dec. (CCH) P 40846, 50 Fed. R. Serv. 3d 800 (2d Cir. 2001) (stating that typicality
“requires that the claims of the class representatives be typical of those of the class, and is satisfied
when each class member's claim arises from the same course of events, and each class member makes
similar legal arguments to prove the defendant's liability,” certifying a disparate impact claim brought
by a class of African-American employees of Metro-North and remanding to determine if a pattern-orpractice claim should be certified).
Third Circuit
Beck v. Maximus, Inc., 457 F.3d 291, 295–56 (3d Cir. 2006) (stating that “[t]o evaluate typicality, we
ask ‘whether the named plaintiffs' claims are typical, in common-sense terms, of the class, thus suggesting
that the incentives of the plaintiffs are aligned with those of the class,’” and vacating certification and
remanding for a determination of, inter alia, whether the defendant had a unique defense against the
named plaintiff of bona fide error under the Fair Debt Collection Practices Act (quoting
for and by Kanter v. Casey, 43 F.3d 48, 55, 30 Fed. R. Serv. 3d 1469 (3d Cir. 1994))).
Fifth Circuit

Baby Neal

James v. City of Dallas, Tex., 254 F.3d 551, 571, 50 Fed. R. Serv. 3d 157 (5th Cir. 2001) (stating
“[t]he critical inquiry is whether the class representative's claims have the same essential characteristics
of those of the putative class. If the claims arise from a similar course of conduct and share the same
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legal theory, factual differences will not defeat typicality,” and finding typicality in a suit by AfricanAmerican property owners seeking to represent all those African-Americans who had been denied proper
notice of impending demolitions).
Eighth Circuit
Donaldson v. Pillsbury Co., 554 F.2d 825, 830, 14 Fair Empl. Prac. Cas. (BNA) 1111, 13 Empl. Prac.
Dec. (CCH) P 11612, 23 Fed. R. Serv. 2d 478 (8th Cir. 1977) (stating that the test for typicality is whether
there are “other members of the class who have the same or similar grievances as the plaintiff,” and
finding that the named plaintiff's claims were typical of a class of black and female employees of the
defendant when the plaintiff alleged discrimination in job placement, guidance, training, and working
arrangements, and other members of the class had suffered similar discriminatory treatment).
Ninth Circuit
Hanlon v. Chrysler Corp., 150 F.3d 1011 (9th Cir. 1998) (stating that “[u]nder the [typicality] rule's
permissive standards, representative claims are ‘typical’ if they are reasonably coextensive with those of
absent class members; they need not be substantially identical,” and finding typicality in a nationwide
class suit by minivan owners alleging defective rear liftgate latches).
Court of Federal Claims
King v. U.S., 84 Fed. Cl. 120 (2008) (“Courts ‘have found typicality if the claims or defenses of the
representatives and the members of the class stem from a single event or a unitary course of conduct, or
if they are based on the same legal or remedial theory.’” (quoting Wright and Miller's Federal Practice
and Procedure, Civil § 1764 at 270-71)).
End of Document
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The Department of Health and Human Services (HHS) published a notice of benefit and payment
parameters for 2014 (“Payment Notice”) to help ensure that every American has access to high-quality,
affordable health insurance by implementing sections 1311, 1341, 1342, 1343, 1401, 1402, 1411, and
1412 of the Affordable Care Act, expanding on standards set forth in the Premium Stabilization Rule (77
FR 17220, March 23, 2012) and the Exchange Establishment Rule (77 FR 18310, March 27, 2012), and
amending the Health Insurance Issuers Implementing Medical Loss Ratio (MLR) Requirements under the
Patient Protection and Affordable Care Act interim final rule in (75 FR 74864, December 1, 2010) and
final rule (76 FR 76574, December 7, 2011). The Payment Notice provides further detail and parameters
related to: the permanent risk adjustment, transitional reinsurance and temporary risk corridors programs
(together referred to as the premium stabilization programs), cost-sharing reductions, user fees for
Federally-facilitated Exchanges, advance payments of the premium tax credit, the Small Business Health
Option Program (SHOP), and the medical loss ratio (MLR) program.
HHS is also releasing an interim final rule with comment (IFC) and a proposed rule (NPRM) amending
certain provisions of the Payment Notice. In the IFC, we establish provisions to align the risk corridors
program with the single risk pool requirement and an alternative approach to calculating the amount of
cost-sharing reductions provided. In the proposed rule, we propose certain amendments to the SHOP
provisions of the payment notice.
Provisions of the Payment Notice and amendments to the Payment Notice are summarized below. The
Payment Notice may be viewed in its entirety at: http://ofr.gov/OFRUpload/OFRData/201304902_PI.pdf. The interim final rule with comment can be viewed here:
http://ofr.gov/OFRUpload/OFRData/2013-04904_PI.pdf. The proposed rule can be found here:
http://ofr.gov/OFRUpload/OFRData/2013-04952_PI.pdf.
State Notice of Benefit and Payment Parameters State Notice Timing (§153.100)
In the Payment Notice, we clarify that States must publish an annual State notice of benefit and payment
parameters for benefit year 2014 within 30 days after the final HHS Payment Notice is published. The
new deadline provides States additional time to develop and publish their State notice for benefit year
2014.
Provisions and Parameters for the Permanent Risk Adjustment Program
Section 1343 of the Affordable Care Act provides for a permanent risk adjustment program that applies to
non-grandfathered individual and small group plans inside and outside Exchanges. Risk adjustment funds
are transferred from plans with relatively lower risk enrollees to plans with relatively higher risk enrollees
(such as individuals with chronic conditions) to protect against potential effects of adverse selection.
HHS-developed Risk Adjustment Methodology (§153.20 & §153.360)
We finalized a methodology for use when operating a risk adjustment program on behalf of a State. The
methodology calculates a plan average risk score for each covered plan based upon the relative risk of the
plan’s enrollees, and applies a payment transfer formula in order to determine risk adjustment payments
and charges between plans within a risk pool within a market within a State. The risk adjustment
methodology addresses three considerations: (1) the newly insured population; (2) plan metal level
differences and permissible rating variation; and (3) the need for risk adjustment transfers that net to zero.
The risk adjustment methodology developed by HHS:



Was developed on commercial claims data for a population similar to the expected population to
be risk adjusted;
Uses the hierarchical condition category (“HCC”) grouping logic used in the Medicare risk
adjustment program, with HCCs refined and selected to reflect the expected risk adjustment
population;
1
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Establishes 15 concurrent risk adjustment models, one for each combination of metal level
(platinum, gold, silver, bronze, catastrophic) and age group (adult, child, infant);
Results in payment transfers that net to zero within a risk pool within a market within a State;
Adjusts payment transfers for plan metal level, geographic rating area, induced demand, and age
rating, so that transfers reflect health risk and not other cost differences; and
Transfers funds between plans within a risk pool within a market within a State.

We finalized our proposal to risk adjust catastrophic plans in their own risk pool – that is, we will transfer
funds between catastrophic plans, but not between catastrophic plans and other metal level plans. In
addition, a risk adjustment covered plan in the small group market will be subject to risk adjustment in the
State in which the employer’s policy is filed and approved.
Standards and Approval of State-Operated Risk Adjustment (§153.310)
States that establish an Exchange may operate a risk adjustment program if it is approved by HHS or may
defer risk adjustment operation to HHS. In the Payment Notice, we finalized proposed standards for HHS
approval of a State-operated risk adjustment program for benefit year 2015 and beyond. We also
finalized that States must submit information to HHS demonstrating compliance with these standards,
which include the operational readiness to implement the applicable Federally certified risk adjustment
methodology, including readiness to process payments and charges and conduct oversight and
monitoring.
State Alternate Methodology (§153.330)
The States operating a risk adjustment program can use the HHS risk adjustment methodology, or submit
an alternate methodology to HHS for certification. The Payment Notice clarifies that we will evaluate the
extent to which an alternate risk adjustment methodology:












Explains the variation in health care costs of a given population;
Links risk factors to daily clinical practices and is clinically meaningful to providers;
Encourages favorable behavior among providers and health plans and discourages
unfavorable behavior;
Uses data that is complete, high quality, and available in a timely fashion;
Is easy for stakeholders to understand and implement;
Provides stable risk scores over time and across plans;
Minimizes administrative costs;
Complies with subpart D of part 153;
Accounts for risk selection across metal levels; and
Each of the elements of the methodology are aligned.

We provide States the flexibility to select the adjustments used for the calculation of payments and
charges in their alternate methodologies. States may also add or remove factors from the basic payment
transfer formula as long as these factors are normalized, so that transfers net to zero.
Federally Certified Risk Adjustment Methodology
In addition to finalizing the methodology HHS will use when operating risk adjustment on behalf of a
State, we have approved as a Federally certified methodology Massachusetts’ alternate methodology.
The Massachusetts risk adjustment methodology uses four concurrent models to predict plan liability.
The Massachusetts model includes an adjustment for duration of enrollment and is based on HCC
grouping logic, but the number and makeup of individual HCCs differ from the HHS model.
Massachusetts will use the HHS payment transfer formula with modifications to several cost factors. The

2
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data used to calibrate and operate the program are from the State’s all payer claims database (APCD);
calibration data were supplemented with MarketScan® New England data.
Risk Adjustment User Fees (§153.610)
To fund the HHS-operated risk adjustment program, HHS is finalizing the proposed risk adjustment user
fees for issuers of risk adjustment covered plans in HHS-operated risk adjustment programs. Issuers will
remit to HHS a per member per month fee of $0.96 per enrollee when risk adjustment payments and
charges are processed.
Risk Adjustment Data Validation (§153.630)
To promote confidence in the risk adjustment program, we finalized the risk adjustment data validation
standards for risk adjustment covered plans under the HHS-operated risk adjustment program. Issuers
will be required to hire independent auditors to perform the initial validation audit of risk adjustment data
for an HHS-provided audit sample of enrollees in their plans. Issuers will then need to submit data and
documentation from the initial audit to HHS for a second validation audit. We will perform the second
audit to confirm the findings of the initial auditor. We will provide an administrative process to appeal
data validation findings. For 2014 and 2015, an initial and second validation audit will be conducted, but
the findings will not be used to adjust payments and charges based on the results of this validation. For
the 2016 benefit year and later, we plan to prospectively adjust 2017 payments and charges using
information from the data validation process. We anticipate consulting with stakeholders on this
approach to data validation.
Provisions and Parameters for the Transitional Reinsurance Program
Section 1341 of the Affordable Care Act provides for a transitional reinsurance program in each State
from 2014 through 2016. The reinsurance program is designed to reduce the costs of high-risk enrollees
and thereby reduce premiums for enrollees in the individual market to ensure market stability with the
implementation of new market reform rules in 2014.
State Standards Related to the Reinsurance Program (§153.210 through §153.250)
To improve efficiency and reduce administrative burdens on issuers and self-insured group health plans,
we finalized in the Payment Notice several provisions of the transitional reinsurance program amending
provisions set forth in the Premium Stabilization Rule. In particular, we establish that:
 To increase efficiency and reduce administrative burden, HHS will collect contributions from all
health insurance issuers and self-insured group health plans;
 To ensure fair and equitable distribution of funds, reinsurance payments will be determined based
on the total reinsurance contributions collected and total eligible claims paid nationally by
eligible issuers;
 Contributions will be collected annually beginning in late 2014;
 Reinsurance payments will be made annually, based on a uniform HHS coinsurance rate,
attachment point, and reinsurance cap for the applicable benefit year;
 A State may supplement the HHS reinsurance payment parameters, but must fund those
supplemental payments with additional State reinsurance collections or State funds (not with
reinsurance funds collected by HHS under the national contribution rate);
 A State that seeks additional reinsurance funds for administrative expenses or supplemental
reinsurance payments must have its applicable reinsurance entity collect those funds; and
 A State is required to set forth the additional contribution rate in its State notice of benefit and
payment parameters, but we are not finalizing a provision that the State must notify HHS of its
intent to collect additional contributions prior to the State’s notice of benefit and payment notice.

3
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In addition, to maximize the program’s net impact on premiums, we finalized uniform payment
parameters that result in fair and more equitable access to the reinsurance funds. This approach allocates
reinsurance contributions where they are most needed, to reimburse issuers with enrollees with high
claims cost in the individual market in 2014, 2015, and 2016. This policy is consistent with the goal of
the transitional reinsurance program – to stabilize premiums in the initial years of market reform and
Exchange implementation.
Uniform Collections and Payment Calendar (§153.400 and §153.410)
All reinsurance contributions will be collected and reinsurance payments disbursed on a uniform
schedule. For benefit year 2014, contributing entities must submit their enrollment counts to HHS by
November 15, 2014. HHS will invoice each contributing entity based on its enrollment count within 30
days or by December 15, 2014, whichever is later, and the contributing entity will have 30 days to remit
the contribution. HHS or a State-operated program will notify issuers of the total amount of reinsurance
payments to be made no later than June 30, 2015. Only those reinsurance-eligible plans that are subject to
the 2014 market reform rules will be eligible to receive reinsurance payments.
Entities Excluded from Contributions and Payments (§153.400)
We clarify in the Payment Notice that reinsurance contributions are not required for coverage that is not
“major medical coverage.” We will not require contributions for health insurance coverage (other than
self-insured group health plans) that is not part of a commercial book of business. We also will not
require contributions for HSAs, integrated HRAs, and expatriate coverage (as defined by the Secretary).
With respect to self-insured group health plans, the plan is liable for reinsurance contributions, although a
third-party administrator or administrative-services-only contractor may be utilized for transfer of
reinsurance contributions on behalf of a self-insured group health plan, at that plan’s discretion.
National Contribution Rate and Federal Administrative Fees (§153.220)
Section 1341 of the Affordable Care Act requires the collection of reinsurance contributions for the 2014
benefit year at $10 billion and the contribution to the U.S. Treasury at $2 billion. The amount to be
collected for administrative expenses for benefit year 2014 is $20.3 million (which translates to a national
per capita contribution rate of $0.11 annually). The national per capita contribution rate is calculated by
dividing the sum of the national reinsurance pool, the U.S. Treasury contribution, and administrative costs
by the estimated number of enrollees in contributing entities. Based on HHS’s estimate of the number of
enrollees in plans that must make reinsurance contributions, the national reinsurance contribution rate is
$63.00 per enrollee per year for benefit year 2014.
Calculation, Collection, and Disbursement of Reinsurance Contributions (§153.220, §153.240,
§153.400, §153.405)
We are finalizing the proposal that each contributing entity must make reinsurance contributions annually
at the national per capita contribution rate, in a manner specified by HHS. States may elect to collect
additional contributions from health insurance issuers. The reinsurance contribution amount for a
contributing entity will be calculated by multiplying the number of covered lives of reinsurance
contribution enrollees during the benefit year for all of the contributing entity’s plans and coverage that
are required to pay reinsurance contributions, by the national contribution rate for the applicable benefit
year. Contributing entities must use one of several methods based on the methods under the PatientCentered Outcomes Research Trust Fund (PCORTF) Rule (77 FR 72721, December 6, 2012) to
determine the number of covered lives of reinsurance contribution enrollees for a benefit year.
National Reinsurance Payment Parameters and Uniform Payment Adjustments (§153.230)
We have amended the policy described in the Premium Stabilization Rule by establishing uniform
reinsurance payment parameters that apply to the reinsurance program, whether or not operated by the
State. The Payment Notice finalizes the uniform reinsurance payment parameters. In each State, the
4
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transitional reinsurance program will begin to pay claims at an attachment point of $60,000, and stop
paying claims after $250,000, the reinsurance cap. We also finalized the proposal to set a uniform
coinsurance rate of 80 percent. We will adjust reinsurance payments by a uniform rate in the event that
we determines that the total amount requested for reinsurance payments under the uniform reinsurance
payment parameters exceed reinsurance contributions collected under the national contribution rate.

Supplemental State Reinsurance Parameters (§153.232)
If a State establishes the reinsurance program and collects supplemental funds for reinsurance payments
or uses State funds to supplement the funds collected under the national contribution rate, the State may
set State supplemental reinsurance payment parameters by: (1) decreasing the national attachment point;
(2) increasing the national reinsurance cap; and/or (3) increasing the national coinsurance rate (not to
exceed the issuer’s total paid amount for the reinsurance-eligible claims). States’ supplemental payment
parameters will not affect the amount of reinsurance payments made under the uniform payment
parameters.
Reinsurance Data Collection Standards (§153.240)
We are finalizing our proposal that, when HHS operates reinsurance on behalf of a State, HHS will utilize
the same distributed data collection approach that we will use for risk adjustment. When a State operates
reinsurance, it must ensure that its applicable reinsurance entity either collects or accesses the data
necessary to determine reinsurance payments from reinsurance-eligible plans. States must provide a
process through which an issuer of a reinsurance-eligible plan that does not generate individual enrollee
claims in the normal course of business (e.g., a capitated plan) may request reinsurance payments (or
submit data to be considered for reinsurance payments) based on estimated costs of encounters for the
plan.
Requirements for a Distributed Data Environment (§153.700 through §153.730)
Protecting the privacy and confidentiality of an individual’s personal health information continues to be
among HHS’s highest priorities. In the Payment Notice, issuers are required to use a “masked enrollee
identification number” when loading enrollee-level plan enrollment data, enrollee claims data, and
enrollee encounter data to a dedicated, secure data environment for the reinsurance and risk adjustment
programs operated by HHS. The data server will reside with the issuer. HHS will access the issuer’s data
server to install and update common software. The software will verify claim and enrollment data
submitted for risk adjustment and reinsurance and provide summary level information to HHS as well as
detailed information to issuers, with the detailed information remaining in the issuer’s server.
Provisions for the Temporary Risk Corridors Program
Section 1342 of the Affordable Care Act directs HHS to establish and administer a temporary risk
corridors program from 2014 through 2016. The risk corridors program applies to qualified health plans
(QHPs) in the individual and small group markets. The temporary risk corridors program protects QHPs
from uncertainty in rate setting from 2014 to 2016 by limiting the extent of issuer losses and gains.
Accounting for Profits and Taxes in Risk Corridors Calculation (§153.500)
In the Payment Notice, we defined “taxes and regulatory fees” as Federal and State licensing and
regulatory fees and Federal and State taxes and assessments paid to align with the corresponding MLR
definitions. We defined “profits” to mean the greater of: (1) three percent of after tax premiums earned;
and (2) premiums earned minus the sum of allowable costs and administrative costs. We specified that
allowable costs would be reduced by any cost-sharing reduction payments received by the issuer for the
QHP to the extent they would not be reimbursed to the provider furnishing the item or service. We
further define “after tax premiums earned” as premiums earned minus taxes and regulatory fees.
5
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In addition, we defined “administrative costs” to mean the total non-claims costs incurred by the QHP
issuer for the QHP, including taxes and regulatory fees. We have also revised the definition of “allowable
administrative costs” to mean the sum of administrative costs of the QHP (other than taxes and regulatory
fees) and profits earned by the QHP, including reinsurance contributions, which sum is limited to 20
percent of after tax premiums earned with respect to the QHP (including any premium tax credit under
any governmental program), plus taxes and regulatory fees.

Aligning Risk Corridors with the Single Risk Pool (§153.20 in the IFC)
We received a number of comments on the proposed Payment Notice urging us to change the risk
corridors calculation so that the risk corridors calculation is made at the issuer level instead of at the QHP
level. In response to these comments, we are modifying the definition of “allowable costs” for the risk
corridors calculation, so that the QHP’s allowable costs are determined on the basis of its pro-rata share of
a pooled claims cost amount of the QHP issuer for all of its non-grandfathered health plans in a market
within a State. Under the modified approach, allowable costs would be allocated to and among an
issuer’s QHPs in proportion to the amount of the QHPs’ premiums. Finally, we are modifying the
attribution and allocation of revenue and expense items in §153.520 to align with our policy that requires
issuers to allocate allowable costs to their QHPs in proportion to the QHP’s premium.
Risk Corridor Data Submission Dates and Requirements (§153.510, §153.520, and §153.530)
In the Payment Notice, we finalize that by July 31, 2015, QHP issuers will report to HHS risk corridor
data, including premiums, allowable costs, and allowable administrative costs. An issuer of a QHP must
remit risk corridor charges to HHS within 30 days after notification from HHS. We will release further
risk corridors data submission guidance in the future.
Provisions for the Advance Payments of the Premium Tax Credit and Cost-Sharing Reductions
Programs
Beginning in 2014, individuals who enroll in QHPs through Exchanges may receive premium tax credits
to make health insurance more affordable, and financial assistance to help reduce out-of-pocket costs for
health care services.
New Standards Related to Advance Payments of the Premium Tax Credit (§155.305, §155.330,
§155.340, §155.1030, §156.440, §156.460, and §156.470)
Exchanges will make advance determinations of premium tax credit eligibility for individuals enrolling in
coverage through the Exchange, and will notify the QHP issuer of the enrollee’s advanced payment of the
premium tax credit (APTC) amount. In the case of an eligibility redetermination during the benefit year,
the Payment Notice directs Exchanges to account for any advance payments already made on behalf of
the tax filer in that benefit year to minimize, to the extent possible, any projected discrepancies between
the advance payments and the tax filer’s projected premium tax credit for the benefit year.
In the Payment Notice, we allow Exchanges greater flexibility in allocating the APTC if one or more
individuals in a tax household enroll in more than one policy through the Exchange. We also finalized
that after an Exchange notifies a QHP issuer of an enrollee’s APTC amount, the issuer must reduce the
premium charged to the individual by the APTC amount. This policy ensures that enrollees automatically
receive the subsidy for which they are eligible. Lastly, we established that issuers of QHPs and standalone dental plans must determine the portion of their premium allocable to essential health benefits and
submit this information, along with an actuarial memorandum explaining the methods used to perform the
allocation, to the Exchange for review and approval. This information will be used by the Exchange to
calculate APTC amounts.
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New Standards Related to Cost-Sharing Reductions
To implement requirements in the Affordable Care Act, QHP issuers must reduce cost sharing for
individuals with household incomes between 100 percent and 250 percent of the Federal poverty level
(FPL), who are enrolled in a silver level QHP in the individual market on an Exchange. In addition,
issuers must eliminate cost sharing for Indians with household incomes under 300 percent of FPL who are
enrolled in a QHP in the individual market on an Exchange. Finally, issuers must eliminate cost sharing
for Indians enrolled in a QHP in the individual market on the Exchange, regardless of income, when
services are provided by the Indian Health Service, an Indian Tribe, Tribal Organization, or Urban Indian
Organization, or through referral under contract health services.

Plan Variations (§155.305, §156.215, §156.400, §156.410, §156.420, §156.425 and §156.440)
We finalized our proposal that QHP issuers must develop variations of their QHPs. These variations
would not be separate QHPs, but rather, variations of the QHP under which a portion of the cost sharing
is to be paid by the Federal government, with the remainder being paid by the enrollee. In the Payment
Notice, we provide specific instructions to QHP issuers for developing the plan variations and submitting
the variations to the Exchange for approval. QHP issuers will be required to assign eligible enrollees to
the appropriate plan variation based on an eligibility determination made by the Exchange. This approach
ensures that eligible enrollees receive the appropriate cost-sharing reductions at the point of service. QHP
issuers may not create a system in which an eligible enrollee is required to pay the full cost-sharing
requirement and apply for a reimbursement or refund. We also clarify that if an Exchange notifies a QHP
issuer of a change in an enrollee’s eligibility for cost-sharing reductions, the QHP issuer must reassign the
enrollee to the appropriate plan variation. Following such a reassignment, the QHP issuer must ensure
that any cost sharing paid by enrollee under the previous plan variation is accounted for in the calculation
of deductibles and annual limitations on cost sharing in the enrollee’s new plan variation for the
remainder of the benefit year – in other words, cost-sharing amounts would “carry over” to the new plan
variation. An issuer will not be required to “carry over” cost sharing following a change in QHP.
Payments for Cost-Sharing Reductions (§155.1030, §156.430, and §156.470)
The Affordable Care Act directs the Secretary to make periodic and timely payments to QHP issuers to
offset the cost-sharing reductions. In the Payment Notice, we finalized a payment approach under which
HHS would make monthly advance payments to issuers to cover projected cost-sharing reduction
amounts, and then reconcile those advance payments at the end of the benefit year to the actual costsharing reduction amounts. We also establish that QHP issuers must submit to the Exchange, for
approval by HHS, estimates of the value of the cost-sharing reductions to be provided over the benefit
year. Given the lack of data on costs associated with coverage offered through an Exchange, we finalize a
simplified approach for calculating these estimates for benefit year 2014. We also finalize a modification
which allows us to adjust the advance payments if the QHP issuer provides information demonstrating
that the cost-sharing reductions provided differ significantly from the advance payment amounts. After
the close of the benefit year, QHP issuers must submit to HHS information on the actual value of the costsharing reductions provided. We would then reconcile the advance payments and the actual cost-sharing
reduction amounts.
Alternative Approach for Calculating Cost-Sharing Reduction Amounts (§156.430(c) in IFC)
We received comments on the proposed Payment Notice suggesting that the proposed methodology for
calculating the cost-sharing reduction amounts would place a large administrative burden on issuers. In
response to these comments, we are permitting issuers to choose one of two methodologies for
determining the amount of cost-sharing reductions provided. The first methodology (referred to as the
“standard methodology”) was finalized in the Payment Notice. Under that methodology, QHP issuers
calculate the cost sharing that the enrollee would have paid under the standard plan without cost-sharing
7
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reductions by applying the cost-sharing requirements for the standard plan to the allowed costs for each
policy. Under the second methodology (referred to as the “simplified methodology”), set forth in the IFC,
QHP issuers calculate the amount that the enrollee would have paid under the standard plan by applying
certain summary cost-sharing parameters for the standard plan to the total allowed costs for each policy.
This approach will allow QHP issuers to choose the methodology that best aligns with their operational
practices, which should reduce the administrative burden on issuers in the initial years of the Exchanges.
The standards related to this policy are set forth in the IFC, published in the same issue of the Federal
Register as the final Payment Notice. We believe it is important to establish these amendments through
an IFC, rather than a final rule, to allow the public the opportunity to comment on the modifications.
However, these provisions do not substantially change the underlying policy approach to the cost-sharing
reductions program; and, we believe it is important to provide clear standards through an IFC, which
QHP issuers can use to develop the rates for their plans in a timely manner for 2014.
Federally-Facilitated Exchange User Fees (§156.50)
In order to fund the operation of the Federally-facilitated Exchange (FFE) and Federally-facilitated SHOP
(FF-SHOP), issuers participating in an FFE or FF-SHOP will be required to pay a monthly user fee to
support the operation of the FFE or FF-SHOP. For the 2014 benefit year, we establish a monthly user fee
rate equal to 3.5 percent of the monthly premium charged by the issuer for policies that it offers through
the FFE. An issuer will be required to pool the cost of the FFE user fee across all non-grandfathered
plans that it offers in a market in a State, pursuant to the single risk pool requirement at 45 CFR 156.80.
Provisions for the Small Business Health Options Program (SHOP)
Employee Choice in a Federally-Facilitated SHOP (FF-SHOP) (§155.705)
In a FF-SHOP, we proposed that qualified employers would choose a metal level of coverage and a
contribution, and employees could then choose any QHP at that level. We also sought comment on two
additional options that the FF-SHOP might offer employers, one in which the employee would have a
choice among the QHPs at two levels of coverage and a second transitional option in which the employer
would offer a single QHP either as an additional employer option or as the only employer option. We
finalized the policy of providing two employer options: offer all QHPs at a given level of coverage (metal
level) or offer a single QHP. Because of the comments received in response to the proposed Payment
Notice, we are publishing a separate NPRM simultaneously with the Payment Notice in which we
propose delaying the date on which a SHOP must offer all QHPs at a single level until plan years
beginning in 2015, and in which we further propose that the FF-SHOP not offer that option until 2015.
Definitions of Full-time Employee, Small Employer, and Large Employer (§155.20)
For the purposes of determining whether an employer is a small or large employer to determine eligibility
as a qualified employer to participate in a SHOP, we will use the full-time equivalent method used in
section 4980H(c)(2) of the Internal Revenue Code, as added by section 1513 of the Affordable Care Act.
For the purpose of determining a full-time employee for purposes of determining compliance with the
Affordable Care Act requirement that qualified employers make coverage available to all full-time
employees, we will use the method in section 4980H(c)(4) of the Internal Revenue Code, as provided in
forthcoming Treasury regulations. The definitions are proposed to become effective January 1, 2016;
under this proposal, we discuss a transitional enforcement policy under which HHS will take no action if
other methods allowable under State law are used. However, the definitions as proposed will be effective
for operations of a FF-SHOP on October 1, 2013.
Methods for Employer Contributions in a FF-SHOP (§155.705)
We finalized the proposal that FF-SHOPs base the employer contribution methods on the cost of a
reference plan chosen by the qualified employer. A qualified employer may define its contribution
toward an employee’s coverage as a percentage of the premium for the reference plan. We discuss the
8
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use of either composite premiums or premiums that vary with age, based on the approaches described in
section III(G) of IRS Notice 2010-82 regarding allowable ways an employer may contribute to
employees’ premiums and qualify for the small business premium tax credit prior to 2014.
Minimum Participation Rate in a FF-SHOP (§155.705)
We finalized the minimum participation rate for the FF-SHOP of 70 percent, calculated based on the level
of enrollment through the FF-SHOP, and describe how the rate is calculated. Because State law,
regulation, and market practices vary from State to State, we also finalize an option for a FF-SHOP to
adopt a different minimum participation rate in a State with a FF-SHOP if there is evidence that the State
law sets the rate or a higher or lower rate is customarily used by the majority of QHP issuers in that State.
Linking Issuer Participation in the FFE with Participation in a FF-SHOP (§156.200)
We proposed a QHP certification standard specific to the FFE that would permit an FFE to certify a QHP
in the individual market of the FFE only if the QHP issuer meets one of the following conditions: (1) the
issuer offers through a FF-SHOP serving that State at least one small group market QHP at the silver
level and gold level of coverage; (2) the QHP issuer does not offer small group market plans in that State,
but another issuer in the same issuer group offers at least one small group market QHP at the silver and
gold coverage levels through a FF-SHOP serving that State; or (3) neither the issuer nor any issuer in the
same issuer group offers a small group market product in the State. We finalized these provisions, but
modify condition (3) so that the certification standard is also met if neither the issuer nor another issuer in
the same issuer group has a market share of the State’s small group market larger than 20 percent.
Broker Compensation for Coverage Sold Through the FFE or FF-SHOP & Broker Listing (§155.200)
We establish a QHP certification standard ensuring that issuers pay the same broker compensation for
QHPs in the FFE or FF-SHOP that the issuer pays for similar plans in the outside market. We propose
allowing Exchanges and SHOPs to selectively list only brokers registered with the Exchange or SHOP
(and adopting that policy for Federally-facilitated Exchanges and FF-SHOPs).
SHOP Enrollment Periods (§155.725; §156.285)
In the NPRM published simultaneously with the final Payment Notice, we propose to amend current
§155.725 to align the duration of special enrollment periods applicable to the group market under HIPAA
– generally 30 days – to the coverage through the SHOP. We propose this change because there was no
rationale for having a different special enrollment period in the SHOP. We also propose another change
intended to align the SHOP special enrollment periods with HIPAA: we propose to create a 60-day
special enrollment period in SHOP for people who become ineligible for Medicaid or CHIP or who
become eligible for Medicaid or CHIP premium assistance. We also propose a conforming amendment to
§156.285.
Provisions for Medical Loss Ratio Requirements
The medical loss ratio (MLR) program requires health insurance issuers to pay rebates when their MLRs
fall below certain thresholds (generally, 80 percent in the individual and small group markets and 85
percent in the large group market).
MLR accounting for the payments and receipts related to risk adjustment, reinsurance and risk
corridors (§158.130(b), §158.140(b), §158.161(a), §158.221(c), and §158.240(c))
Health insurance issuers subject to MLR requirements must account for payments and receipts related to
the premium stabilization programs in MLR and rebate calculations. Beginning with the 2014 MLR
reporting year, the annual MLR reporting form will direct issuers to include premium stabilization
payments and receipts in total earned premium. Total earned premium will not be reduced by the amount
of contributions under the transitional reinsurance program. Premium stabilization payments and receipts,
other than reinsurance contributions, will then be excluded from an issuer’s earned premium so that these
9
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amounts will not have a net impact on the adjusted earned premium used in calculating an issuer’s MLR
and rebates. Contributions under the transitional reinsurance program will be included with the Federal
regulatory fees that are deducted from earned premium in MLR and rebate calculations. Premium
stabilization payments and receipts other than reinsurance contributions will be included as an adjustment
to incurred claims in calculating an issuer’s MLR.
MLR deadlines (§158.110(b), §158.240(d), and §158.241(a)(2))
We extend the MLR reporting and rebate deadlines to accommodate the reporting schedule for the
premium stabilization programs, which will allow the use of actual premium stabilization programs
amounts in the MLR and rebate calculations and ensure accurate rebates. We extend the filing deadline
for annual MLR reports for 2014 and later reporting years from June 1 to July 31 of the year following the
reporting year. We extend the rebate payment deadline from August 1 to September 30 of the year
following the reporting year.
MLR Treatment of Community Benefit Expenditures (§158.162(b)(1))
We allow tax-exempt not-for-profit (NFP) issuers who make community benefit expenditures in lieu of
Federal income taxes to deduct both community benefit expenditures (CBEs) and State premium tax from
premium in calculating their MLR and rebates. Currently, tax-exempt not-for-profit issuers may only
deduct either CBE or State premium tax from premium in MLR calculations, although they are required
to make CBE to maintain their tax-exempt status. This amendment to the MLR regulation places taxexempt not-for-profit issuers on a level playing field with issuers that are subject to Federal income taxes
with regard to Federal income taxes. In order to avoid waste, fraud and abuse, the new standard caps the
CBE deduction at the higher of the State’s highest premium tax rate or 3 percent.

10
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200 Independence Avenue SW
Washington, DC 20201

Date: March 16, 2016
From: Center for Consumer Information and Insurance Oversight (CCIIO)
Centers for Medicare & Medicaid Services (CMS)
Title: Manual for Reconciliation of the Cost-Sharing Reduction Component of Advance Payments
for Benefit Years 2014 and 2015
CMS is releasing this manual to all issuers offering a qualified health plan (QHP) through a health
insurance Marketplace. 1 This manual provides information on the process for reconciling advance
payment of cost-sharing reduction amounts that QHP issuers have been paid to reflect the cost-sharing
reductions amounts those issuers provided to eligible Marketplace enrollees. This manual provides QHP
issuers with general instructions on using the standard, simplified, and actuarial value methodologies
described at 45 CFR § 156.430 for the purpose of determining the value of cost-sharing reduction
amounts provided to eligible Marketplace enrollees, and further describes the data elements issuers are
required to submit when the annual cost-sharing reduction reconciliation process begins in April 2016.2
CMS requested and received comments from the public on the draft of this manual and, in response CMS
has incorporated changes throughout this final version. 3 Collection of these data elements is approved
under OMB control number 0938-1266 and is valid until March 31, 2019. On February 1, 2016, CMS
submitted a revision request to OMB after solicitation of public comments as required by the Paperwork
Reduction Act (see, 80 FR 55117 and 81 FR 3146.) The revised collection was approved by OMB on
March 11, 2016.4 Revised technical guidance on actual submission of data is available in separate
documents posted with this manual at https://www.cms.gov/CCIIO/Resources/Regulations-andGuidance/index.html#Health Insurance Marketplaces. Associated forms may be found at
https://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/index.html#Health
Insurance Marketplaces.5
1

Pursuant to 45 CFR 156.440, stand-alone dental plans and catastrophic health plans do not participate in the cost-sharing
reductions program.
2
The process for reconciling advanced payments for cost-sharing reductions is set forth at 45 CFR 156.430. Implementing
regulations can be accessed at: http://www.ecfr.gov/cgibin/retrieveECFR?gp=&SID=ce6315025f0c252a97ad1f092c705f38&r=PART&n=45y1.0.1.2.71#se45.1.156_1430
3

The information provided in this manual is intended only to be a general informal summary of technical legal standards. It is
not intended to take the place of the statutes, regulations, and formal policy guidance that it is based upon. This manual
summarizes current policy and operations as of the date it was published. Links to certain source documents have been provided
for your reference. We encourage interested parties to refer to the applicable statutes, regulations, and other interpretive
materials for complete and current information about the requirements that apply to them.”

4

See https://www.cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS10526.html?DLPage=8&DLEntries=10&DLSort=1&DLSortDir=descending
5
Additional FAQs are at https://www.regtap.info/uploads/library/FT_CSRRecon_FAQs_v1_5CR_022416.pdf and related
technical information https://www.regtap.info/uploads/library/FT_CSR_Recon_slides_030916_5CR_031016.pdf
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Background
Reduced Cost sharing for Eligible Enrollees
The Affordable Care Act requires issuers of qualified health plans (QHPs) to provide reduced cost sharing
for essential health benefits (EHB) to eligible Marketplace enrollees. Cost sharing is defined at 45 CFR
155.20 as expenses on behalf of an enrollee for essential health benefits, including deductibles, copays,
and coinsurance. Cost sharing does not include premiums, balance billing for out-of-network services, or
out-of-pocket expenses for non-covered services. A cost-sharing reduction (CSR) plan is a variation of a
standard plan that offers identical benefits and providers as the standard plan, except that the enrollee’s
out-of-pocket costs for essential health benefits are reduced depending on the consumer’s eligibility.6
Reduced cost sharing must be available to eligible enrollees who are enrolled in a silver level plan
through the Marketplace, or for Indians who are enrolled in any metal level plan through the
Marketplace.7 As set forth at 45 CFR 156.410, the QHP issuer must ensure any individual enrolled
through the Marketplace who is eligible for cost-sharing reductions pays only the cost sharing required
for the applicable covered service under the plan variation, and, in the case of improper assignment to a
plan variation or improper cost sharing, the issuer must correct the plan variation assignment or refund the
consumer.

Reconciliation of Advance Payment of Cost-sharing Reductions
QHP issuers are required to notify the Secretary of Health and Human Services of cost-sharing reductions
provided on behalf of eligible enrollees. In addition, periodic and timely payments equal to the value of
those reductions are required to be made to issuers. Those payments are made in advance. Under the
Affordable Care Act, CMS reconciles cost-sharing reduction payment amounts by comparing what the
enrollee in a cost-sharing reduction plan variation paid in cost sharing to what the enrollee would have
paid if enrolled in a standard plan. In order to facilitate reconciliation of advance payments of costsharing reductions to reflect the amount provided to enrollees in cost-sharing reduction variation plans,
issuers must report the amount they paid for each eligible medical claim, the amount enrollees paid for the
claims, and the amount of cost sharing that would have been paid for the same services under the
corresponding standard plan.8 CMS uses this information to ensure payments reflect the cost-sharing
amounts provided for each policy in a plan variation.
As set forth at 45 CFR 156.410 (d)(3), issuers are not reimbursed for any cost-sharing reductions
provided to enrollees who were erroneously assigned to a plan variation more generous than the one for
which they are eligible. Any cost-sharing reductions, to the extent thereby or otherwise erroneously

6

See 45 CFR 156.420(c) on network and service equivalence requirements in silver plans and variants.
Eligible enrollees are defined at 45 CFR 155.305 (Eligibility standards), 45 CFR 155.330 (Eligibility redetermination during a
benefit year), 45 CFR 155.335 (Annual eligibility redetermination,) and 45 CFR 155.350 (Special Eligibility standard and
process for Indians).
8
The process for reconciling the cost-sharing reduction component of advanced payments is set forth at 45 CFR 156.430.
Implementing regulations can be accessed at: http://www.ecfr.gov/cgibin/retrieveECFR?gp=&SID=ce6315025f0c252a97ad1f092c705f38&r=PART&n=45y1.0.1.2.71#se45.1.156_1430
7
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provided (such as cost-sharing reductions for non-EHB or non-covered services or cost-sharing reductions
provided after a policy has been terminated9), must be excluded from the reconciliation process.
In the case of third-party non-profit or state subsidies, the non-profit subsidy or state wrap subsidy
amount should be included when reporting the amount the enrollee paid, but should be excluded from the
value of CSRs provided by the issuer.
In the case of claims with coordinated benefits (COB), issuers should apply the COB amounts
consistently to standard plans and plan variations. When using either of the methodologies described
below, the issuer would reflect adjustments for COB claims when reporting total allowed costs. However,
the amount paid by the issuer or by the enrollee would be reduced, as applicable, in both the standard plan
and the plan variation by any amounts that have been paid by a third party. 10

Timing of Reconciliation Process
On February 13, 2015, CMS announced that advance payments for cost-sharing reductions for the 2014
benefit year would be reconciled in April 2016, rather than in April 2015.11 The new timetable was
established to enhance the accuracy of reconciliation of cost-sharing reduction payments to issuers, and to
fully reimburse issuers for reductions in cost sharing provided to eligible low- and moderate-income
enrollees and Indian enrollees for the 2014 benefit year. As a result, reconciliation of advance payments
made for the 2014 and 2015 benefit years will occur in April 2016.
CMS anticipates that data submission for reconciliation of cost-sharing reductions provided to enrollees
in both 2014 and 2015 benefit years will begin on April 1, 2016. Issuers must calculate and submit two
separate sets of cost-sharing reduction data, one for the 2014 benefit year and a second for the 2015
benefit year, each by the data submission deadline of April 30, 2016.12 CMS will reconcile each year
separately, such that cost-sharing reductions provided in the 2014 benefit year will be reconciled with
payment amounts received for that plan in the 2014 benefit year, and cost-sharing reductions provided in
the 2015 benefit year will be reconciled with payment amounts received for that plan in the 2015 benefit
year.
Issuers may include late claims from services provided in the benefit year as close to the April 30 data
submission deadline as is practical, as long as the issuer recalculates and restates all claims for the
associated policy as necessary prior to a final re-adjudication of such claims for reconciliation. CMS
expects most claims from the 2014 benefit year will be included in 2014 benefit year data submitted for
cost-sharing reduction reconciliation on April 30, 2016. However, we recognize there may be delays
caused by appeals and unusual circumstances. Therefore, issuers may continue to re-adjudicate and
submit claims from 2014 in the next CSR reconciliation reporting cycle in April 2017. 13 Likewise, claims
9

See 45 CFR 155.430(d)(4)).
For example, if a claim costs $500, and the auto insurer pays the issuer $250, the total allowed cost for the claim is $250 in
both the standard plan and the CSR plan. If the auto issuer also pays the enrollee’s $10 cost sharing, the total allowed cost
remains the same at $250, of which the issuer pays $240 and the (auto insurer on behalf of the) enrollee paid $10.

10

11 https://www.regtap.info/uploads/library/APTC_CSR_Recon_timing_guidance_5CR_021315.pdf
12 Because April 30, 2016 falls on a Saturday, issuers have until 11:59
13

p.m. Monday May 2 to submit data.
See also FAQs 34 and 35 in https://www.regtap.info/uploads/library/FT_CSRRecon_FAQs_v1_5CR_022416.pdf
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incurred during 2015 but which did not result in a final payment and re-adjudication using CMS
methodologies by April 30, 2016, may be submitted in the following reconciliation cycle in 2017.14 For
either benefit year claims submitted in 2017, the issuer must recalculate and restate all claims for the
associated policy against the standard plan as necessary prior to a final re-adjudication of such claims for
reconciliation. Such claims may not be re-adjudicated outside the associated policy or added to 2016
benefit year claims. We intend to provide additional guidance on the process for restating and reconciling
prior benefit year claims closer to the 2017 submission date.

Timing

Activity

January 2016 Instructional manual published on CMS website for 30 day
comment
January 2016 Specifications, Initial Submission Technical Guide, revised manual published
January 2016 Pilot testing with subset of issuers
February – March 2016 Webinars and training for all issuers
March 2016 Testing begins for all issuers, final manual and specifications published
April 1 – April 30, 2016 Data submission window for benefit years 2014 and 2015
June 30, 2016 CMS notifies issuers of reconciled amounts

Methodologies
Issuers may select one of two methodologies—the standard methodology or the simplified
methodology—to calculate the value of cost-sharing reductions provided for each enrollee during the
benefit year. CMS will compare the amount of cost-sharing reductions provided to eligible enrollees
calculated using the applicable method to the amount of payments paid to the issuer for the benefit year.
Under the standard methodology, issuers re-adjudicate the actual complete set of claims incurred by an
enrollee in the cost-sharing reduction plan variation as if they had been enrolled in the associated standard
plan to determine the difference the enrollee would have paid in deductible payments, copays,
coinsurance, and other out-of-pocket expenses for essential health benefits (other than premiums and
balance billing). The difference equals the amount of cost-sharing reductions provided by the issuer. All
issuers must use the standard methodology starting with benefit year 2017 claims.15 (See page 9 for a
detailed explanation of the standard methodology).
In response to issuers’ concerns that they could not complete their technology updates to accomplish this
level of re-adjudication in time for reconciliation, CMS is permitting issuers to use a simplified
methodology to calculate the value of cost-sharing reduction for claims incurred in benefit years 2014,
2015, and 2016.16 Under the simplified methodology, issuers first calculate estimated or effective costsharing parameters for their standard plans and then apply these to a policy’s total allowed EHB claims to
determine the value of cost-sharing reductions provided to enrollees. This method may be used only when
there are sufficient enrollees in standard plan subgroups to make such calculations sufficiently reliable.
(See page 11 for a detailed explanation of the simplified methodology).

14

https://www.regtap.info/uploads/library/FT_CSRRecon_FAQClaimsRunOutDate_093015_v1_5CR_100115.pdf

15

45 CFR § 156.430(c)(3).
16
45 CFR § 156.430(c)(4).
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If credibility cannot be established, the simplified actuarial value methodology (AV method) must be
used.17 The AV method requires issuers to compare the annual limitation on cost sharing for the standard
plan to total allowed EHB claims for the policy to determine the amount of cost-sharing reductions
provided. (See page 21 for a detailed explanation of the AV methodology).

Deadline for Selecting a Methodology
Issuers that selected the simplified methodology for the 2014 benefit year by the deadline of December
27, 2013, and issuers that selected the simplified methodology for the 2015 benefit year by the March 31,
2015 deadline may switch to the standard methodology at any time prior to the data submission deadline
of April 30, 2016.18

Determination of Total Allowed Essential Health Benefits in 2014 and 2015 benefit
years
Issuers must identify allowed EHB claims for reconciliation, since they will not be reimbursed for
reductions in out-of-pocket spending for benefits other than EHB. For benefit years 2014 and 2015, CMS
has provided an alternate method to determine the total allowed EHB for certain plans whose cost sharing
structure makes it difficult to distinguish between EHB and non-EHB claims without technology
upgrades.19 These plans allow out-of-pocket spending for both EHB and non-EHB to accumulate toward
deductibles and the reduced annual limitation on cost sharing. QHP issuers that meet the standards set
forth at 45 CFR 156.430(c)(2)(i)(A)-(B) may calculate claims amounts attributable to EHB, including
cost-sharing amounts attributable to EHB, by reducing total claims amounts for each policy by the planspecific percentage estimate of non-EHB claims submitted on the Uniform Rate Review Template
(URRT) 20 for the corresponding benefit year. Issuers should apply this percentage adjustment prior to readjudicating the policy’s claims against the standard plan. To use this exception, issuers must meet two
conditions: the non-EHB percentage estimate must be less than 2 percent; and the out-of-pocket expenses
for non-EHB benefits must be included in the calculation of amounts subject to a deductible or annual
limitation on cost sharing under the plan variation, while copayments and coinsurance rates on non-EHB
benefits are not reduced.21

Issuer Reporting Requirements (all methodologies)
Issuer Summary Report: For each benefit year, all QHP issuers receiving advance payments of costsharing reductions are required to report to CMS the actual value of cost-sharing reductions provided for
all enrollees on a unique policy, calculated for each policy using the guidelines above. On the issuer
summary report, the QHP issuer will report the total number of unique subscriber IDs in any plan
variation throughout the year, the total actual cost-sharing reductions provided to enrollees in all plan
variations, and the methodology used to establish claims costs (standard or simplified).

17

45 CFR § 156.430(c)(4)(v).

18 https://www.regtap.info/uploads/library/APTC_FAQ_2015MethodSelection_031615_5CR_031615.pdf

19 See HHS Notice of Benefit and Payment Parameters for 2016, 80 FR 10842, (Feb 27, 2015).
20 Percentage of the total allowed costs of benefits as defined at §156.20

means the anticipated covered medical spending for
EHB coverage (as defined in §156.110(a) of this subchapter) paid by a health plan for a standard population, computed in
accordance with the plan's cost-sharing, divided by the total anticipated allowed charges for EHB coverage provided to a standard
population, and expressed as a percentage.
21
45 CFR 156.430(c)(2)(i)(A)-(B)
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Mergers and Acquisitions: An issuer that merged with or acquired another QHP issuer during the benefit
year that selected a different methodology for calculating the value of cost-sharing reductions, must
reconcile and report cost-sharing reductions separately, using the applicable methodology, enrollees, and
time frame of each of the issuers respectively, under 45 CFR 156.430(c)(3)(iv). Likewise, in the case of a
merger or acquisition during a benefit year, each party’s cost-sharing reductions provided must be
calculated separately using the applicable methodology. In a subsequent benefit year, an issuer that
merged with or acquired a QHP issuer that used the simplified methodology may elect to reconcile all its
plan variations under either methodology, as allowed under 45 CFR 156.430(c)(3)(ii), up through the
2016 benefit year, after which all issuers must use the standard methodology.

Issuer Attestations
Issuers must attest that cost-sharing reduction amounts represent only EHB cost-sharing for which
Federal reimbursement is permitted, excluding certain benefits for which Federal funds may not be used,
as described in Section 1303 of the Affordable Care Act and excluding amounts paid by enrollees, but
including amounts reimbursed by issuers to fee-for-service providers.22 If the issuer is estimating nonEHB as a percentage of claims as permitted under 45 CFR 156.430(c)(2)(i)(A)-(B), the issuer must attest
that non-EHB claims account for less than 2 percent of all claims; that non-EHB claims are included in
the accumulators for deductibles and reduced maximum annual limits on cost sharing, and that
copayments and coinsurance for non-EHB benefits are not reduced under the plan variation. As required
under 45 CFR 156.430(c)(4)(iii)(E), if the issuer has selected the simplified methodology, the attestation
document must include the effective parameters that were used to re-adjudicate claims for each standard
plan and a description of how the issuer calculated effective cost-sharing parameters for each applicable
subgroup in that standard plan. See Appendices for Attestation Forms A through C. Because many
aspects of the claims re-adjudication process involve actuarial estimation or results, attestations must be
signed by an actuary. The issuer’s actuary may delegate the signature to the chief executive officer or
other senior company official as an authorized representative.

The Standard Methodology
The standard methodology at 45 CFR 156.430(c)(2) compares the claim-specific cost-sharing amounts
paid for each policy in a plan variation to the amount the eligible enrollee would have paid in the standard
plan to determine the value of cost-sharing reductions provided to enrollees.
Issuers using this methodology must re-adjudicate actual claims incurred by each enrollee in a costsharing reduction plan as if he or she had been enrolled in the associated standard plan, to determine
differences in deductible, copay, coinsurance, and other out-of-pocket expenses. The issuer first
22

See 45 CFR 156.430(c)(5) Reimbursement of providers. In the case of a benefit for which the QHP issuer compensates an
applicable provider in whole or in part on a fee-for-service basis, allowed costs associated with the benefit may be included in the
calculation of the amount that an enrollee(s) would have paid under the standard plan without cost-sharing reductions only to the
extent the amount was either payable by the enrollee(s) as cost sharing under the plan variation or was reimbursed to the provider
by the QHP issuer.
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processes every claim using the cost-sharing structure of the enrollee’s plan variation and then reprocesses the claim applying the cost sharing in the corresponding standard plan in order to establish the
cost-sharing reduction amount for each allowed EHB claim within a policy. This double adjudication –
first to pay the claim and then to determine the claim’s cost-sharing amount under the different cost
structure of the standard plan – results in a dollar-for-dollar reconciliation of cost-sharing reductions.
In the case of a policy that switches from self-only to other than self-only or vice versa after a change in
circumstances, such as marriage or death, and remains in the same QHP plan variation, or in the case
of other changes of circumstance that result in multiple policies for the same subscriber in the same plan
variation during the benefit year, an issuer using the standard methodology may aggregate the policies
into one policy report as long as the issuer calculates cost-sharing reductions provided separately, as
necessary, under the appropriate parameters for each policy for the period the policy was in effect.
For subscribers with multiple policies in the same plan variation (i.e., a gap in coverage), issuers should
aggregate the policies and file one report under the plan variation using the first and last dates for which
the policy was in effect.
In the case of a subscriber who changed plan variations during the year, issuers must reconcile costsharing reductions provided to that subscriber separately for each plan variation, using the applicable
Subscriber IDs and Start and End dates for each plan variation. In such cases, under 45 CFR 156.425(b)
and CMS guidance (78 FR 15486), published March 11, 2013, issuers are required to carry over
accumulators when enrollees move back and forth through plan variations and between the issuer and
Medicaid during a benefit year. Except for a gap caused by assignment to Medicaid/CHIP coverage,
issuers are not required to carry over accumulators for an enrollee who dropped coverage or was
terminated and later re- enrolled in the same or different plan variation or standard plan.)

Re-adjudication of claims
The goal of the claims re-adjudication process under the standard methodology is to calculate what the
enrollee’s cost-sharing would have been in a standard plan without cost-sharing reductions. Issuers using
the standard methodology must follow HHS guidelines for determining the cost of claims in the standard
plan.
Consistent with this goal, on November 17, 2014 HHS published guidance on the re-adjudication of
claims which stated that when issuers re-adjudicate allowed costs23 against the standard plan, issuers
using the standard methodology are required to first set all accumulators to zero and then reprocess
individual claims for each policy in their original order.24
Issuers using a third-party administrator (TPA) – which makes re-adjudication of claims in their natural
order complex—may, after setting claims to zero, first adjudicate all medical claims and then all
pharmaceutical claims in a policy against the standard plan. These issuers may not process claims in any
other order other than their original order.
23

Allowed costs refer to the total allowed costs for benefits on a policy.
HHS guidance on the re-adjudication of claims may be found at
https://www.regtap.info/uploads/library/APTC_Claims_Readjudication_Guidance_110314_5CR_111714.pdf

24
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The process described in the November 17, 2014 guidance also applies to TPAs for other subsets of
benefits. As applicable, a TPA should first process medical claims, followed by pharmaceutical claims,
and then any other subset of benefits, for example vision, dental, and substance use disorder benefits.25
These additional categories of claims should be re-adjudicated in the order that best approximates the
natural order in which they were incurred, so that, for example, if a preponderance of vision claims predate claims for dental care, the vision claims group should be re-adjudicated before the dental claims.
Finally, to ensure consistency for all enrollees from the claims re-adjudication process, when readjudicating claims under the standard methodology, issuers must re-adjudicate all of the enrollee’s
claims against a standard plan’s total allowed costs and then determine the amount of cost sharing for
EHB, rather than re-adjudicate cost sharing solely for EHB claims.
As stated above, issuers must first set accumulators to zero when re-calculating claims from multiple
sources; however, 45 CFR146.425(b) and state laws that require issuers to carry over the policy holder’s
accumulators, if any, would continue to apply. 26 Carryovers also must be reflected at the non-subsidized
level in the standard plan to accurately determine how much the enrollee would have paid in the standard
plan.
CMS recognizes that claims processing is complex. Issuers handling complex circumstances should apply
reasonable rules consistently and in such a way that the reconciliation calculation best captures the
difference between the cost sharing that was required of the enrollee and the cost sharing that would have
been required under the standard plan.
Fee-for-service plans: In the case of plans that compensate the applicable providers in whole or in part on
a fee-for-service basis, cost-sharing reduction amounts recoverable do not include amounts of costsharing reductions that are not reimbursed to providers.27
Fully capitated plans or capitated pay arrangements within fee-for-service plans: The cost-sharing
reduction amount is the difference between the out-of-pocket spending for essential health benefits the
enrollee paid in the CSR variation and what the enrollee would have paid in the standard plan.
Zero cost-sharing and limited cost-sharing Qualified Health Plans: For each of its health plans at any level
of coverage that an issuer offers, the issuer must submit a zero cost-sharing and limited cost-sharing plan
variation.28 Issuers are required to provide cost sharing reductions for in-network EHB and, provided the
standard plan covers it, for out-of-network EHB. 29 If the standard plan does not cover out-of-network
EHB, the issuer should not reduce cost sharing for out-of-network EHB. As discussed in QHP Webinar
Series FAQs #84 (April 25, 2013), this policy also applies to out-of-network EHB obtained from the
25

HHS guidance on third-party administration of additional benefit groups may be found at
https://www.regtap.info/uploads/library/FT_CSR_FAQStandardMethodReadjudication_5CR__082415.pdf

26

For example: Enrollee paid $500 toward a $1,000 deductible and, as required by state law, starts a new benefit year with $500
deductible rather than a $1,000 deductible. Issuer would still set accumulators to zero when re-adjudicating, but for this policy,
the deductible would be met at $500 rather than the plan’s original $1,000.
27
See 45 CFR 156.430(d)(1).
28
See 45 CFR 156.420(b).
29
See Amendments to the HHS Notice of Benefit and Payment Parameters for 2014, final rule, 78 FR 65074 (Oct. 30, 2013).
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Indian Health Service, Tribal or Urban Indian providers, collectively ITU providers. 30 Non-covered
services or balance billing for covered out-of-network EHB are not included in the definition of cost
sharing; therefore, issuers will not be reimbursed for any CSR on non-covered services or providers or
balance billing.
Qualified Health Plans other than zero cost-sharing and limited cost-sharing plans: Issuers are not
required to reduce cost sharing for covered out-of-network EHB in silver plan variations. However, a
QHP may reduce cost sharing for covered out-of-network EHB to simplify plan design. If the issuer
reduces cost sharing in this circumstance, it should include these out-of-network EHB claims when
calculating cost-sharing reductions provided. 31

The Simplified Methodology
In contrast to the claim-by-claim comparison that is used for the standard methodology, the simplified
methodology (45 CFR 156.430(c)(4)) provides a way for issuers to compare the sum of all EHB claims
incurred for a plan variation policy to the expected cost for the same claims in the standard plan.
When using the simplified methodology, issuers calculate the amount the enrollee would have paid under
the standard plan by developing and then applying “effective” cost-sharing parameters for the standard
plan to the total allowed costs for EHB for each plan variation policy. First, issuers must develop
between two to six estimated or effective cost-sharing parameters for the standard plan using calculations
provided by CMS.32 These estimated or effective cost parameters are calculated based on the average
claims experience of enrollees in the standard plan and its subgroups, if any. Then, issuers use CMSdeveloped mathematical formulas A, B, or C, to apply these cost-sharing parameters to the total allowed
cost for EHB claims for each policy or policy subgroup in a CSR plan variation to determine what the
total cost sharing amount for these claims in the standard plan.33
Subgroups refer to the separate or different benefits provided within each plan, or populations under the
plan. For example, one standard plan may have different out-of-pocket deductibles for individuals and
families, and may also require enrollees in both groups to pay a $1,500 out-of-pocket deductible for
medical benefits and a $250 deductible for pharmacy benefits. Such a standard plan would have four
subgroups and require four sets of effective cost-sharing parameters.

30

Enrollee spending for non-covered services is not considered cost sharing. As a result, if a QHP does not cover certain services,
(or all services) furnished by a provider outside the network, the spending for these non-covered services would not need to be
eliminated for the zero or limited cost sharing plans, even if the service was furnished directly by the Indian Health Service, an
Indian Tribe, Tribal Organization, or Urban Indian Organization.
31
See 78 FR 15481 (March 11, 2013) for discussion of 156.136(c) requirement that out-of-network cost sharing may not count
toward the annual limitation or reduced annual limitation on cost sharing.
32

The following effective cost-parameters must be calculated for standard plan subgroups: Average deductible; Effective
deductible; Effective pre-deductible coinsurance rate; Effective post-deductible coinsurance rate; Effective non-deductible cost
sharing; and Effective claims ceiling.
33
For description of formulas A, B and C, see 45 CFR 156.430(c)(4)(i)(A-C)).
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Individual (self-only) medical
Individual (self-only) pharmacy
Enrollment group (other than self-only) medical
Enrollment group (other than self-only) pharmacy

If the plan has a combined deductible for medical and pharmacy claims, but different deductibles for
individuals and families, the issuer would need to develop effective parameters for two standard plan
subgroups:



Individual (self-only) combined medical and pharmacy
Enrollment group (other than self-only) combined medical and pharmacy

Each subgroup of the standard plan must have an adequate number of enrollee member months with a
certain claims set in order for the estimated cost-sharing parameters under the simplified methodology to
be credible. As set forth at 45 CFR 156.430(c)(4)(v), each of these standard plan subgroups must have
enrollment of at least 12,000 member-month per benefit year with in-network EHB claims that are above
the standard plan’s effective deductible but below the annual limitation on cost sharing.34 Therefore, it is
possible for subgroups to meet or exceed 12,000 member months of enrollment but fall short of the
claims set needed to conduct the analysis. (Because they lack sufficient in-network EHB claims above the
standard plan’s effective deductible but below the annual limitation on cost sharing.)
If a plan does meet the threshold for each subgroup, the issuer must use the following estimated standard
plan parameters in one of three CMS formulas (A, B, or C) to calculate cost-sharing reductions provided:
the effective deductible, the effective pre-deductible coinsurance rate, the effective post-deductible
coinsurance rate, and the effective claims ceiling.
If any subgroup of the standard plan does not meet the credibility threshold, the issuer must use the
simplified actuarial value methodology to establish costs for all subgroups of the standard plan. (See page
21.)

Definition of Member Months for the Credibility Threshold
As specified in the Program Integrity, Exchange, Premium Stabilization Programs, and Market Standards;
Amendments to the HHS Notice of Benefit and Payment Parameters for 2014 final rule, (78 FR 65098,
Oct. 30, 2013), CMS requires issuers to have at least 12,000 member months in each of the subcategories
of the standard plan for the entire benefit year to meet the credibility threshold for the simplified
methodology.
QHP issuers must count both on and off-Marketplace members of a standard plan (that is, enrollees in the
standard plan that purchase the plan through the Marketplace or directly from the issuer) when
determining whether the standard plan meets the credibility standard.
2014 Benefit Year Credibility Threshold: To account for a delayed start to some enrollments in 2014, for
the purpose of establishing the 12,000 member month credibility threshold for a standard plan or its
34

Refers to plans with at least 80 percent of total allowed costs for EHB subject to a deductible. HMO-like plans use different
claims sets.
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subgroups, issuers may include enrollees who applied or tried to apply by March 31, 2014, but whose
enrollments may not have been effective until May 30, 2014, as long as these enrollees remained in the
plan until December 31, 2014. 35
2015 Benefit Year Credibility Threshold: For the purpose of establishing the 12,000 member month
credibility threshold for a standard plan or its subgroups for the 2015 benefit year, issuers may include
enrollees who applied to the plan no later than February 22, 2015 and remained in the plan until the end
of the benefit year on December 31, 2015. This time period allows issuers to include all individuals with
coverage start dates on or before April 1, 2015, including those who applied by the February 15, 2015
open enrollment deadline and those who received a special enrollment period allowing them to apply by
February 22, 2015. 36

Using the Simplified Methodology
Issuers using the simplified methodology must first determine how many subgroups are in the standard
plan, and then determine whether each of these subgroups has at least the minimum member month
enrollment. Issuers then calculate the first two effective cost-sharing parameters of the standard plan for
each subgroup, and sort the policies in each subgroup by utilization to determine whether there are
enough member months with claims that can be analyzed using this method. (Each subgroup would need
claims for the benefit year that were incurred after the effective deductible (for the subgroup) but with innetwork cost sharing that is less than the annual limitation on cost sharing.) Issuers then calculate the
remaining effective parameters, and use the CMS-provided formula appropriate to the claims set for each
policy or policy subgroup to calculate the value of cost-sharing reductions provided for that policy.
CMS issued guidance and provided examples of the simplified methodology, “Cost-Sharing Reductions
Simplified Methodology Updated Examples,” on March 11, 2014.37
We expand on that guidance below.
To use the simplified methodology, follow these five steps:


Step One: Determine how many subgroups are in the standard plan (or its variation) for which
the issuer must calculate separate cost-sharing parameters. For example, if the standard plan has
separate parameters for self-only and for other than self-only, it would have at least two
subgroups. If the plan also has separate medical and pharmacy deductibles, the plan would need
to develop sets of cost-sharing parameters based on costs for enrollees in a total of four
subgroups: self-only medical, self-only pharmacy, other than self-only medical and other than
self-only pharmacy. (Note: The standard plan variation differs from the standard plan only in cost
sharing; if a plan variation has no enrollees in a subgroup, issuers would not need to include this
subgroup in its calculations on standard plan enrollees.)

35

See https://www.regtap.info/uploads/library/APTC_FAQ_CSRRecon_MemberMnths_5CR_011315.pdf
See https://www.regtap.info/uploads/library/APTC_FAQ_CSRRecon_Methodology_5CR_040215.pdf
37
See https://www.regtap.info/uploads/library/APTC_CSRSimpleMethodUpdate_5CR_031114.pdf and
https://www.regtap.info/uploads/library/APTC_CSRSimpleMethodExample_5CR_031114.xlsx
36
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Step Two: Determine if one or more subgroups has a plan design similar to an HMO, in which
80 percent or more of total allowed costs for EHB is not subject to a deductible. For a plan or any
portion of a plan with 80 percent of total allowed cost for EHB not subject to a deductible, issuers
must use the separate calculation for such plans at 45 CFR 156.430(c)(4)(vi) and described on
page 20, below.
Step Three: For plan designs with 20 percent or more of total allowed costs for EHB that is
subject to a deductible, calculate the number of enrollees (member months) in each subgroup in
the standard plan. For this part of the credibility threshold test, issuers must have at least 12,000
member months in the standard plan subgroup for the entire benefit year. If one or more subgroup
fails to meet the minimum 12,000-member month threshold, the issuer should proceed
immediately to use the simplified actuarial value methodology. Otherwise, the issuer proceeds
with this method to determine if the plan meets the credibility threshold for certain claims sets. 38
For the definition of credibility threshold, see page 14.
Step Four: For all standard plans whose subgroups meet the 12,000 member month minimum,
calculate the first two effective parameters (average and effective deductibles) for each subgroup
using the instructions below. Next, sort policies in each standard plan subgroup into the
following groups: policies with total allowed EHB claims less than/equal to the newly calculated
effective deductible; policies above the effective deductible but for which in-network cost sharing
is below the annual limitation of the standard plan, and policies with in-network cost sharing that
is greater than/equal to the annual limitation on cost sharing. Determine whether for each
standard plan subgroup there are at least 12,000 member months with claims incurred after the
effective deductible for that subgroup but for which associated in-network cost sharing is below
the annual limitation on cost sharing for the standard plan. If there are at least 12,000 member
months with such claims in each subgroup, calculate the remaining effective parameters. For
calculation of parameters, see below.
Step Five: Select the CMS formula (A, B, and/or C) appropriate to the total claims of each
subgroup in a policy. Using the formula for each subgroup, apply the effective parameters
appropriate to the subgroup to the total allowed essential health benefits to find out what the
policy holder would have paid for these same services in the standard plan. The value of costsharing reductions provided by the issuer for this policy is equal to the sum of amounts calculated
for each subgroup on the policy, minus the cost sharing that the enrollee actually paid under the
plan variation. For formulas see page 19.

Issuers whose plans meet the credibility threshold for the simplified method - with more than 12,000
member months in all subgroups, and 12,000 member months of claims falling after the effective
deductible but before the annual limitation on cost sharing - would develop and submit effective costsharing parameters only for subgroups with actual enrollees in the plan variation. For instance, if a plan
has separate self-only and other than self-only cost-sharing parameters, but all the plan variation’s
subscribers were enrolled in self-only coverage during the benefit year, the issuer does not need to
calculate or report parameters for the other than self-only option.
38

Issuers may also sort allowed in-network EHB claims at this stage to assess whether the volume of claims is enough to make
performing the calculations worthwhile.
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In the case of a policy that switches from self-only to other than self-only or vice versa after a change in
circumstances, such as marriage or death, and remains in the same QHP plan variation, an issuer may
aggregate the two policies into one report if the issuer calculates separate effective cost-sharing
parameters for self-only coverage and other than self-only coverage for the plan variation. In such a case,
when a plan variation policy is self-only for part of the year, and then becomes other than self-only (or
vice versa), the issuer should apply the set of effective cost-sharing parameters (or the AV method, one
minus the actuarial value of the standard plan) for the type of coverage for which the plan variation policy
was for the greatest number of coverage months. If the type of coverage of the policy was evenly split, the
QHP issuer should default to the other than self-only coverage effective cost-sharing parameters. See
FAQ 11901 (August 8, 2015) 39
For subscribers with multiple policies in the same plan variation (i.e., a gap in coverage), issuers should
aggregate the policies and file one report under the plan variation using the first and last dates for which
the policy was in effect.
In the case of a subscriber who changed plan variations during the year, issuers must reconcile costsharing reductions provided to that subscriber separately for each plan variation, using the applicable Start
and End dates for each plan variation.40
Finally, we note that plans that use a capitated pay arrangement for certain specialty providers would
follow the steps on page 20 for reconciling HMO-like plans for these provider claims, and add the result
to the amount calculated in step 5, above, to obtain total CSR provided for the plan variation.

Calculation of Parameters for the Simplified Methodology
Average Deductible: For standard plans with only one deductible, the average deductible is that
deductible. If a subgroup (self-only or other than self-only, etc.,) of the standard plan has more than one
deductible, e.g. separate deductibles for in-network and out-of-network claims, the average deductible is
the weighted average of the deductibles, that is, weighted by the allowed costs for EHB under the
standard plan that are subject to each separate deductible. Exclude any service not subject to a deductible.
Using the example in the March 14 guidance, because the standard plan had separate deductibles for innetwork and out-of-network claims, the average deductible would weighted by allowed costs for EHB
under the standard plan that are subject to each separate deductible, excluding services that are not subject
to any deductible.
In the “Standard Plan Example 1” tab of the appendix spreadsheet: (($1000*0.884+$2000*0.105)/0.989)
= $1,107 (or cells (A2*N13/N10+A3*N16/N10)/((N13+N16)/N10).
39

https://www.regtap.info/faq_viewu.php?id=11901

40

Under 45 CFR 156.425(b) and CMS guidance (78 FR 15486), published March 11, 2013, issuers are required to carry over
accumulators when enrollees move back and forth through plan variations and between the issuer and Medicaid during a benefit
year. Except for a gap caused by assignment to Medicaid/CHIP coverage, issuers are not required to carry over accumulators for
an enrollee who dropped coverage or was terminated and later re- enrolled in the same or different plan variation or standard
plan.

16

Appx.202

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 206 of 240

This calculation is performed on all claims in the subgroup.




Allowed costs for EHB for this calculation includes in-network and out-of-network EHB when
both accumulate to the deductible.
The Average Deductible refers to the average of in-network and out-of-network deductibles,
weighted by the allowed costs for EHB subject to those deductibles.
Average Deductible in a group plan is calculated on the other than self-only deductible: the
simplified methodology does not account for embedded deductibles for individuals so these
embedded deductibles should be ignored for the purpose of this analysis.

Effective Deductible: This is the sum of the Average Deductible (above) and the average total allowed
costs for EHB that are not subject to any deductible for the standard plan for the benefit year.
The average total allowed costs for EHB that are not subject to any deductible must be calculated based
only on standard plan policies with total allowed costs for EHB that are above the Average Deductible,
but for which associated cost sharing for EHB is less than the annual limitation on cost sharing.
The QHP issuer must calculate the average total allowed costs for EHB for Group 1 policies that are not
subject to any deductible. In the example, this amount is $114 (see cell O11 in the “Standard Plan
Example 1” tab of the appendix spreadsheet.)
The effective deductible is equal to the sum of the average deductible and average total allowed costs for
EHB that are not subject to any deductible, or in the example: 41
$1,107 + $114 = $1,221
QHP issuers should only consider associated in-network cost sharing when determining whether or not
the cost sharing incurred under a policy is less than the annual limitation. This is because out-of-network
cost sharing does not accumulate toward the annual limitation on cost sharing for 2014 and 2015.
Services that are not subject to a deductible, even if these services require co pays and coinsurance, may
not be included in the calculation of the average deductible used in the Effective Deductible equation,
above. If services are subject to a deductible to a limited extent, for example, after a set number of
copays, such services may be included in the weighted average of the Effective Deductible. The weighted
average of the Effective Deductible would be weighted by the allowed costs for EHB under the standard
plan that are subject to each separate deductible – those with a limited deductible and those with no
deductible.

Classification of Policies
The remaining four effective cost-sharing parameter calculations and formulas are performed on certain
claims sets; therefore, issuers must classify standard plan subgroup policies by utilization (establish the
remaining claims sets) to use them.
The claims sets are:
41

The average deductible is the weighted average of the deductibles, weighted by allowed costs for EHB under the standard plan
for the benefit year that are subject to each separate deductible
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Policies with in-network cost sharing that is greater than or equal to the annual limitation on cost
sharing (used in Formula C, below);
Policies with total allowed costs for EHB that are less than or equal to the effective deductible;
Policies with total allowed costs for EHB that are above the effective deductible, but for which
associated in-network cost sharing is less than the annual limitation on cost sharing.

Effective Pre-deductible Coinsurance Rate:
This rate must be calculated using only the standard plan policies with total allowed costs for EHB that
are less than or equal to the Effective Deductible.
This rate is the proportion of the total allowed costs for EHB under the standard plan for the benefit year
incurred for those standard plan (subgroup) enrollees and payable as cost sharing (including co pays and
coinsurance on services not subject to the deductible).
In the example, the Effective Pre-Deductible Coinsurance Rate is:
567/630 = 90% (cells P20/P10 in the “Standard Plan Example 1” appendix spreadsheet)
Effective Post-deductible Coinsurance Rate:
This rate must be calculated using only the subset of claims (cost data) from standard plan policies that
have total allowed costs for EHB that are above the effective deductible, but for which associated cost
sharing is less than the annual limitation on cost sharing.
This is the quotient of the portion of average EHB claims subject to a deductible during the benefit year
and paid by enrollees as cost sharing other than through a deductible, over the average EHB costs subject
to a deductible minus the average deductible. The calculation is provided in the formula below.

Effective Post-Deductible Coinsurance rate =
Average cost sharing other than deductible, for costs subject to a deductible
Average EHB allowed costs subject to a deductible — Average Deductible

Using the same example, the Effective Post-Deductible Coinsurance Rate is:
425/(4250-1107) = 14% (cells (Q15+Q18)/(Q13+Q16-K2) in the “Standard Plan Example 1” tab of the
appendix spreadsheet)
Effective non-deductible cost-sharing:
This amount equals the average portion of total allowed costs for EHB that are not subject to any
deductible for the standard plan incurred for standard plan enrollees and payable by the enrollees as cost
sharing.
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This amount must be based only on policies in the standard plan with total allowed costs for EHB that are
above the effective deductible, but for which associated cost sharing for EHB is less than the annual
limitation on cost sharing.
In the example provided, the effective non-deductible cost sharing is $9 (or Q12 in the “Standard Plan
Example 1” tab of the appendix spreadsheet).
Effective claims ceiling:
This is the average amount of total allowed claims for a policy that results in cost sharing by an enrollee
that meets the annual limitation on cost sharing. The calculation is provided in the formula below.

Effective claims ceiling =
The Effective Deductible +
Annual limitation on cost sharing — average deductible
- Effective non-deductible cost sharing
Effective post-deductible coinsurance rate

In the example provided, the effective claims ceiling is equal to ($1,221 + (($6,350-$1,107-$9)/0.14)) =
$39,935 (cells K3 + ($6,350 – K2 – K6)/K5))

Formulas to Calculate the Value of Cost Sharing in the Standard Plan
For each subgroup in a policy, use the formula appropriate to the claims set to establish what the enrollee
would have paid in the standard plan and then calculate the value of cost-sharing reductions provided for
that subgroup. (Further, issuers must use the subgroup’s particular effective parameters when applying
effective parameters under the formula. The last step is to add results from each subgroup calculation to
determine the cost-sharing reductions provided for the policy.) (As discussed in, “Using the Simplified
Methodology,” above, the value of CSRs provided is the amount the enrollee would have paid in the
standard plan minus what the enrollee did pay.)
Use Formula A for plan variation policies with total allowed costs for EHB that are less than or equal to
the effective deductible)


The amount that the enrollees would have paid under the standard plan is equal to the total
allowed cost for EHB under the policy for the benefit year multiplied by the effective predeductible coinsurance rate.
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Use Formula B for plan variation policies with total allowed costs for EHB that are greater than the
effective deductible but less than the effective claims ceiling:


The amount that the enrollees would have paid under the standard plan is equal to the sum of (x)
the average deductible, plus (y) the effective non-deductible cost sharing, plus (z) the difference,
if positive, between the total allowed costs under the policy for the benefit year for EHB that are
subject to a deductible and the average deductible, multiplied by the effective post–deductible
coinsurance rate.

Use Formula C for plan variation policies with total allowed costs for EHB that are greater than or
equal to the effective claims ceiling


The amount that the enrollees would have paid under the standard plan is equal to the annual
limitation on cost sharing for the standard plan (as defined at 45 CFR 156.400), or, at the QHP
issuer’s election, on a policy by policy basis, the amount calculated pursuant to the standard
methodology. (The option to use the standard methodology here allows issuers to recoup costsharing reductions provided to enrollees who incurred a significant amount of services from outof-network providers for which enrollee cost sharing was payable even after reaching the annual
limitation on cost sharing.)

The Simplified Methodology for HMO-like Plans42
Calculation of Parameters
The effective cost-sharing parameters below are for HMO-like plans or plans with HMO-like
characteristics in certain specialties, for example when standard plans have a capitated model for
transplant care. Issuers must follow the process provided at 45 CFR 156.430(c)(4)(vi) to calculate sets of
parameters when more than 80 percent of a plan’s total allowed costs for EHB is not subject to a
deductible. Use the identical Steps 1 and 2 as described above for the simplified methodology on page 15
to determine how many sets of subgroups of effective cost-sharing parameters to calculate, and confirm
whether for each subgroup, more than 80 percent of the plan’s total EHB is not subject to a deductible.
Then:




Step 3: Calculate parameters for the standard plan. Issuers of HMO-like plans calculate only two
parameters because for each subgroup of an HMO-like plan, the average deductible, the effective
non-deductible cost sharing, and the effective deductible will each equal zero, and the effective
pre-deductible coinsurance rate is the same as the effective post-deductible insurance rate.
Step 4: After calculating parameters, issuers must verify that each standard plan subgroup
contains at least 12,000 member months in the standard plan in and out of the Exchange. Unlike
other plan designs, HMO-like plans in which more than 80 percent of total allowed costs for EHB
is not subject to a deductible are not required to meet the standard for claims above the effective

42

For the purpose of cost-sharing reduction reconciliation, an HMO-like plan is a plan or a provider pay arrangement within a
plan in which 80 percent or more of total allowed costs for essential health benefits is not subject to a deductible.
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deductible and below the annual limitation, since most claims will be at or near the annual
limitation. Plans with insufficient member months in one or more subgroup must use the
alternate simplified actuarial value methodology.
Step 5: Select the CMS formula (A, B, and/or C) appropriate to the total claims of each and every
subgroup in a policy. Use the appropriate formula to calculate for each policy subgroup that
requires separate parameters the amount enrollees in the cost-sharing variation would have paid
in the standard HMO plan. The value of cost-sharing reductions provided by the issuer is equal to
the sum of amounts calculated for each subgroup on the policy, minus the cost sharing that the
enrollee actually paid under the plan variation. Issuers of HMO-like plans use Formulas A and C
in these calculations. See formulas on page 18.

Calculations for HMO-like Plans:
Average deductible = 0
Effective deductible = 0
Effective non-deductible = 0
Effective (pre and) post-deductible coinsurance rate = Calculate the effective pre- and post-deductible
insurance rate using all standard plan policies for the subgroup with associated cost sharing for EHB
that is less than the annual limitation on cost sharing.
The coinsurance rate(s) is equal to (=) the proportion of the total allowed costs for EHB under the
standard plan for the benefit year incurred for standard plan enrollees and payable as cost sharing
(including cost sharing payable through a deductible).

Effective Claims Ceiling
The effective claims ceiling is the same as for non-HMO plans; that is, the estimated average amount of
total allowed cost for EHB for a policy that results in enrollee cost sharing that meets the annual
limitation on cost sharing. The calculation is provided in the formula below.

Effective claims ceiling =
The Effective Deductible +
Annual limitation on cost sharing — average deductible
- Effective non-deductible cost sharing
Effective post-deductible coinsurance rate
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Formulas to Calculate Value of Cost Sharing in the Standard Plan for HMO-like Plans
Calculate the value of cost-sharing reductions provided by applying the effective cost-sharing parameters
of the standard plan to the total allowed costs for EHB for the plan variation policy.
HMO-like plans use two of three formulas provided in the simplified methodology to calculate the cost
sharing enrollees would have paid in the standard plan. For each policy in a plan variation, use the
formula appropriate to the claims set to calculate the value of cost-sharing reductions provided.
For plan variation policies with total allowed costs for EHB for the benefit year that are less than the
effective claims ceiling, use Formula A to calculate the amount the enrollees in the applicable subgroup
would have paid under the standard plan.


The amount that the enrollees would have paid under the standard plan is equal to the total
allowed cost for EHB under the policy for the benefit year multiplied by the effective predeductible coinsurance rate.

For plan variation policies with total allowed costs for EHB for the benefit year that are greater than or
equal to the effective claims ceiling, use Formula C to calculate the amount the enrollees in the
applicable subgroup would have paid under the standard plan:


The amount that the enrollees would have paid under the standard plan is equal to the annual
limitation on cost sharing for the standard plan (as defined at 45 CFR 156.400, the particular
standard plan’s annual limitation), or, at the QHP issuer’s election, on a policy by policy basis,
the amount calculated pursuant to the standard methodology. (The option to use the standard
methodology here allows issuers to recoup cost-sharing reductions provided to enrollees who
incurred a significant amount of services from out-of-network providers for which enrollee cost
sharing was payable even after reaching the annual limitation on cost sharing.)

Simplified Actuarial Value Methodology (AV method)
Issuers that selected the simplified methodology and whose standard plans lack sufficient enrollment to
provide a credible estimate of average claims data must use a methodology derived from the standard plan
actuarial value (from the Actuarial Value calculator) to estimate cost sharing under the standard plan. This
methodology requires issuers to compare the annual limitation on cost sharing for the standard plan to
total allowed EHB claims for the policy to determine the actual amount of CSR provided. (As discussed
in, “Using the Simplified Methodology,” above, issuers must subtract the amount an enrollee paid from
the amount the enrollee paid in the standard plan, here calculated according to the AV method, to obtain
CSR provided.)
Under CFR 156.430(c)(4)(v), the amount enrollees in a plan variation policy would pay under the
standard plan is the lesser of the annual limitation on cost sharing for the standard plan, or the product of
(x) one minus the standard plan’s actuarial value, as calculated under 45 CFR 156.135, and (y) the total
allowed cost for EHB. The calculation is provided in the formula below.
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AV Method Standard Plan Cost Sharing =
The lesser of:
The Annual Limitation of Cost Sharing for the Standard Plan, or,
{(1-AV) * actual allowed cost for EHB for the benefit year

When using this methodology, please note:






The total allowed costs for EHB include cost-sharing reductions provided for covered out-ofnetwork EHB.
Actuarial value as calculated under 45 CFR 156.135(b)(4), does not include out-of-network costs.
Issuers must use the in-network annual limitation on cost sharing when a standard plan has
separate in-network and out-of-network limitations on cost sharing.
Issuers must use the other than self-only annual limitation on cost sharing for the standard plan
for family plans with embedded individual limits.
In situations where the standard plan cost sharing is less than the cost-sharing reduction amount
paid by the enrollee, issuers should enter a negative number at the policy level. As discussed in
the Program Integrity Rule (78 FR 65073, October 30, 2013) in the rare event that the simplified
actuarial value methodology calculation of what enrollees would have paid in the standard plan
suggests a negative amount of cost-sharing reductions were provided to all members across a plan
variation, CMS will not subtract that amount from advance payments for cost-sharing reductions.

Reporting Requirements
Under 45 CFR 156.430(c)(1)(i)-(iii), Submission of actual amounts, issuers using any methodology are
required to report to CMS, for each policy for the benefit year, the total allowed costs for essential health
benefits charged for the policy for the benefit year, broken down by the amount the issuer paid, the
amount the enrollee paid, and the amount enrollee(s) would have paid for the same benefits under the
standard plan without cost-sharing reductions.
The processes above provide issuers with dollar amounts they need to establish claims costs for costsharing reduction variation plan policies.

Description of reporting vehicles
As discussed in the data collection for cost-sharing reduction reconciliation approved under OMB control
number 0938-1266, CMS requires issuers to report CSR reconciliation calculation amounts in an
electronic file via the CMS Electronic File Transfer (EFT) system. Technical specifications of this file
will be provided separately. The structure of the file and order of elements is as follows:
Issuer Summary Information: Aggregate amounts of EHB claims, amounts paid by policy holders, the
issuer, and actual CSR provided for all QHPs under this issuer.
Plan and Policy Information:
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For each plan, a summary, followed by reports for each policy (indicated by Exchange Subscriber
ID) under this plan.
Issuers should list all QHPs even if there are no policies for that QHP (enter zero for amounts).
Issuers using the AV method must report the actuarial value of each standard plan.

CMS requires issuers to complete Attestation Forms listed in the Appendix, as appropriate, for each
benefit year, and to upload or email attestations on the same timeline for submitting data elements.
Instructions for submitting attestations are provided on each Attestation Form. Issuers would provide the
following attestations:





Attestation A: EHB for which Federal cost-sharing reductions are permitted, or—
Attestation B: For issuers that meet the regulatory criteria to estimate EHB, an estimate of EHB
for which Federal cost-sharing reductions are permitted;
Attestation C: Effective cost-sharing parameters calculated for the simplified methodology, if
applicable. Issuers using the AV method exclusively do not complete this form;
Attestation D: Cost-sharing reduction amounts submitted for 2014 medical loss ratio and risk
corridors programs; required for issuers that submitted certified estimates of cost-sharing
reductions. Issuers that submitted their advance CSR payment amount in their 2014 MLR and
risk corridors report do not complete this form.

Data elements
Issuer Summary Information













RECORD CODE: Record code at the issuer level is always 01.
TRADING PARTNER ID: The EDI Trading Partner number assigned.
ISSUER STATE CODE: Enter the 2-letter state code for issuer’s state of licensure.
HIOS ID: The five-digit Health Insurance Oversight System (HIOS)–generated Issuer ID
number.
ISSUER EXTRACT DATE: Date information extracted by issuer.
ISSUER EXTRACT TIME: Time information extracted by issuer.
BENEFIT YEAR: The calendar benefit year (January to December).
TOTAL NUMBER OF CSR VARIANT PLANS UNDER THIS QHP HIOS ID: Total count
of plan variations for the QHP issuer under this HIOS ID.
TOTAL CSR AMOUNT: Total CSR amount provided by this QHP issuer to enrollees in all
plan variations.
CSR AMOUNT ADVANCED TO THE ISSUER BY THE FEDERAL GOVERNMENT:
Amount the issuer shows received from the federal government for the benefit year January 1 to
December 31. Issuers should include retroactive adjustments to advance payments for the
applicable benefit year that were made after the close of the benefit year but before or by April
30, 2016.
RECONCILIATION METHODOLOGY: The methodology - standard or simplified –
previously selected by the issuer or, if applicable, the acquired issuer. Issuers using the simplified
methodology must select the simplified actuarial value methodology if they are using the AV
method exclusively.
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ACQUISITION: Y or N. Has the issuer HIOS ID filing this reconciliation report been acquired
by another issuer in the applicable benefit year?
ACQUIRING ISSUER: HIOS ID of the acquiring issuer.
ACQUISITION EFFECTIVE DATE: Date the acquisition was final.
MERGER: Y or N. Has the issuer HIOS ID filing this reconciliation report merged with
another issuer in the applicable benefit year?
MERGER ISSUER: HIOS ID of the other issuer(s) party in the merger.
MERGER EFFECTIVE DATE: Date the merger was final.
TECHNICAL POINT OF CONTACT First Name: First name of the issuer’s technical point
of contact
TECHNICAL POINT OF CONTACT Last Name: Last name of the issuer’s technical point
of contact
TECHNICAL POINT OF CONTACT Email address: Email address of the issuer’s technical
point of contact
TECHNICAL POINT OF CONTACT Organization: Organization of the issuer’s technical
point of contact
TECHNICAL POINT OF CONTACT Phone Number: Phone number of the issuer’s technical
point of contact
BUSINESS POINT OF CONTACT First Name: First name of the issuer’s business point of
contact
BUSINESS POINT OF CONTACT Last Name: Last name of the issuer’s business point of
contact
BUSINESS POINT OF CONTACT Email Address: Email of the issuer’s business point of
contact
BUSINESS POINT OF CONTACT Organization: Organization of the issuer’s business point
of contact
BUSINESS POINT OF CONTACT Phone Number: Phone number of the issuer’s business
point of contact

Plan and Policy Information
Plan Information
 RECORD CODE: Record code at the plan level is always 02.
 QHP PLAN ID: The 16-digit HIOS-generated qualified health plan identification number. This
includes the 14-digit standard plan ID plus the 2-digit variant ID.
 TOTAL NUMBER OF EXCHANGE SUBCRIBER IDS IN THIS PLAN: Enter the total
count of unique Exchange subscriber IDs in this plan variation for the benefit year.
 TOTAL ALLOWED COSTS FOR EHB: Aggregate total allowed costs for essential health
benefits for all enrollees in this plan. (See, “Determination of Total Allowed Essential Health
Benefits in 2014 and 2015 benefit years,” page 7, above). For Formula B of the simplified
methodology only, this means total allowed costs for EHB, subject to a deductible for the policy.
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Issuers, including issuers of capitated plans, may use plan-specific percentage estimates of nonEHB claims submitted on the Uniform Rate Review Template (URRT) or any other reasonable
method to determine total allowed costs for EHB.
TOTAL ACTUAL AMOUNT THE ISSUER PAID FOR EHB: The amount the issuer paid
providers for EHB for all services to enrollees in this plan. This includes cost-sharing reduction
reimbursement amounts to fee-for-service providers to the extent the issuer reimbursed fee-forservice providers. Issuers that provide for essential health benefits on a partially or fully capitated
basis should enter all amounts paid by the issuer for those services. This value does not include
enrollee liability.
TOTAL ACTUAL AMOUNT PAID FOR EHB BY ENROLLEES: Total amount all enrollees
in this plan paid (or are liable for) in cost sharing for all EHB services.
TOTAL ACTUAL AMOUNT FOR EHB ENROLLEES WOULD HAVE PAID IN THE
STANDARD PLAN: The amount the enrollee(s) would have paid for the same claims had
he/she/they been enrolled in the standard plan without cost-sharing reductions. For the standard
methodology, dollar amounts entered here must be calculated in accordance with HHS guidance
on re-adjudication of claims. Issuers should first equate all claims to zero and adjudicate claims as
if the enrollee had been in the standard plan from the beginning of the year. (See discussion of
claims re-adjudication on page 9, above.) For the simplified methodology, dollar amounts entered
here must be calculated in accord with 45 CFR 156.430(c)(4).
TOTAL VALUE OF CSR PROVIDED: The total amount all enrollees would have paid under
the standard plan, minus the amount the enrollees did pay under the applicable plan variation (and
reimbursed to fee-for-service providers, if applicable.) This is the amount that will be subtracted
from payment for cost-sharing reductions to the issuer for the benefit year.

Policy Information
 RECORD CODE: Record code at the policy level is always 03.
 EXCHANGE ASSIGNED SUBSCRIBER ID: The subscriber identification number assigned
by the Exchange. This information should be submitted by FFM and SBM issuers.
 PLAN BENEFIT START DATE: First date subscriber enrolled in this plan variation.
 PLAN BENEFIT END DATE: Last date subscriber enrollment in this plan variation ended.
 SELF ONLY/OTHER THAN SELF-ONLY: For the simplified and simplified actuarial value
methodology only, report whether coverage under this policy is self only, or other than self-only.
 ANNUAL LIMITATION ON COST SHARING FOR THE STANDARD PLAN: This is the
annual limitation on cost sharing for the standard plan associated with this plan variation as
reported to CMS for plan certification for the applicable benefit year. Required for the simplified
and simplified actuarial value methodology only.
 ACTUARIAL VALUE of the STANDARD PLAN: This is the actuarial value of the standard
plan associated with this plan variation as reported to CMS for plan certification for the
applicable benefit year. Required for the simplified actuarial value methodology only.
 TOTAL ALLOWED COSTS FOR EHB: Total allowed costs for essential health benefits
incurred by the enrollee(s) on this policy. (See, “Determination of Total Allowed Essential
Health Benefits in 2014 and 2015 benefit years,” page 7, above). For Formula B of the
simplified methodology only, this means total allowed costs for EHB, subject to a deductible for
the policy. Issuers, including issuers of capitated plans, may use plan-specific percentage
estimates of non-EHB claims submitted on the Uniform Rate Review Template (URRT) or any
other reasonable method to determine total allowed costs for EHB.
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ACTUAL AMOUNT THE ISSUER PAID FOR EHB: This is the total dollar amount the
issuer paid to providers for all EHB services to enrollees on this policy. This includes costsharing reduction reimbursement amounts to fee-for-service providers to the extent the issuer
reimbursed fee-for-service providers. Issuers that provide for essential health benefits on a
partially or fully capitated basis should enter all amounts paid by the issuer for those services.
This value does not include enrollee liability.
ACTUAL AMOUNT THE ENROLLEE(S) PAID FOR EHB: The amount all enrollees on
this policy paid (or are liable for) in cost sharing for all EHB services.
ACTUAL AMOUNT THE ENROLLEE(S) WOULD HAVE PAID FOR EHB UNDER
THE STANDARD PLAN: The amount the enrollee(s) would have paid for the same EHB
claims had he/she/they been enrolled in the standard plan without cost-sharing reductions. For
the standard methodology, dollar amounts entered here must be calculated in accordance with
HHS guidance on re-adjudication of claims. Issuers should first equate all claims to zero and
adjudicate claims as if the enrollee had been in the standard plan from the beginning of the year.
(See discussion of claims re-adjudication on page 9, above.) For the simplified methodology,
dollar amounts entered here must be calculated in accord with CFR 156.430(c)(4).
CSR PROVIDED: The CSR amount is the amount enrollees would have paid under the standard
plan, minus the amount the enrollees did pay under the applicable plan variation (and reimbursed
to fee-for service providers, if applicable.) This is the amount that will be subtracted from
payment for cost-sharing reductions to the issuer for the benefit year. For the simplified actuarial
value methodology, CSR provided is the amount subtracted from the lesser of the annual
limitation on cost-sharing for the standard plan or the product of (x) one minus the standard
plan’s actuarial value, as calculated under 45 CFR 156.135, and (y) the total allowed costs for
EHB. . For the simplified methodology, CSR provided is the sum of CSR amounts provided for
all subgroups on this policy; for example, if a policy has separate medical and pharmaceutical
parameters, actual CSR provided must be calculated separately and added together.
QHP PLAN ID: The 16-digit HIOS-generated qualified health plan identification number. This
includes the 14-digit standard plan ID plus the 2-digit variant ID.

Data Elements for the Simplified Methodology Effective Parameters Report43
Issuers using the simplified methodology, including issuers of HMO-like plans, must list all standard plan
subgroups and then report the effective parameters calculated for standard plan subgroups associated with
each plan variation subgroup with claims sets in the plan variation, as appropriate. Issuers should use
Attestation Form C to report effective parameters and to attest that the issuer applied the correct
parameters and correct formula for each subgroup on the policy. Issuers using the AV methodology
exclusively do not submit Attestation C.

Payment
Payments to issuers of estimated monthly amounts began in January 2014. CMS will reconcile payments
made to issuers according to the CMS formula for payments, as appropriate, for the particular benefit
year, as provided under 45 CFR 156.430(d).
43

Note: This information is not required for issuers using the simplified actuarial value methodology. Such issuers should not
report any effective parameters calculations they may have performed to determine whether to use the AV method and instead,
they should report only the results of the AV method calculation.
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Timing of payments and charges: CMS expects to issue a report showing cost-sharing reduction
reconciliation payments and charges separately for each benefit year by June 30, 2016. As provided under
45 CFR 156.430(e), an issuer will be reimbursed any amounts necessary to reflect the CSR provided or,
as appropriate, the issuer will be charged for excess amounts paid to it. Charges are subject to netting as
appropriate in the next closest monthly payment cycle under 45 CFR 156.1215(b). CMS recognizes that
in this first year of reconciliation, a few issuers may not have fully anticipated the results of the
reconciliation, and could be charged amounts they did not fully expect and cannot immediately pay. In
such an event, if circumstances warrant, CMS is willing to work with the issuer on repayment (but would
require that the full amount of these charges eventually be paid) consistent with applicable law.

Appeals
Under 45 CFR 156.1220(a)(3)(v), issuers have 30 calendar days following the date of the notification
provided by HHS of the cost-sharing reduction reconciliation amount to request a reconsideration to
contest a processing error by HHS, HHS’s incorrect application of the relevant methodology, or HHS’s
mathematical error of the amount to be paid for cost-sharing reductions for a benefit year. For further
information on the scope of an appeal, see 45 CFR 156.1200.

Audit and Retention of Records
Under 45 CFR 156.480, issuers are required to adhere to, and ensure that any relevant delegated
entities and downstream entities adhere to, the standards set forth in §156.705 concerning maintenance of
documents and records, whether paper, electronic, or in other media, by issuers offering QHPs in a
Federally-facilitated Exchange, in connection with the advance payment of cost-sharing reductions and
premium tax credits.
Issuers must submit to CMS summary statistics on the administration of cost-sharing reduction
program, including failure to adhere to any standards set forth under §156.410(a) through (d), §156.425(a)
through (b), and §156.460(a) through (c) as required under CFR 156.480 (b). CMS intends to provide
instruction on that data submission and seek OMB data collection approval, if applicable, at a later date.
Additionally, as provided under 156.480(c), issuers that offer a QHP in the individual market
through an Exchange are subject to audit by HHS or its designee to assess compliance with the relevant
requirements regarding cost-sharing reductions.44

44

The good faith compliance provision set forth at 45 CFR 156.800(c) for calendar years 2014 and 2015 does not apply to data
submitted in the 2016 reporting cycle, even if data submitted is related to coverage provided in the 2015 benefit year (80
FR10843). However, in all our enforcement actions including the authority to impose civil money penalties on issuers that fail to
comply with standards for the cost-sharing reduction portion of advance payments in Subpart E, including 45 CFR 156.430, CMS
will continue to take into account all facts and circumstances, including the reasonable good faith action of issuers, and that this
is the first year of CSR reconciliation.
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Definitions
Annual limitation on cost sharing means the annual in-network dollar limit on cost sharing required to be
paid by an enrollee that is established by a particular qualified health plan.
Associated standard plan means the standard plan for which a QHP issuer has issued a cost-sharing
reduction variation as required by 45 CFR 156.420. The standard plan and plan variations’ benefits and
cost-sharing structures are identical, but out-of-pocket spending under the standard plan is not reduced.
Cost sharing means any expenditure required by or on behalf of an enrollee with respect to essential
health benefits; such term includes deductibles, coinsurance, copayments, or similar charges, but exclude
premiums, balance billing amounts for non-network providers, and spending for non-covered services.
Cost-sharing reductions means reductions in cost sharing for an eligible individual enrolled in a silver
level plan in the Exchange or for an individual who is an Indian enrolled in a QHP in the Exchange.
Enrollee means a qualified individual or qualified employee enrolled in a QHP.
Essential health benefits package or EHB package means the scope of covered benefits and associated
limits of a health plan offered by an issuer that provides at least the ten statutory categories of benefits, as
described in §156.110(a) of this subchapter; provides the benefits in the manner described in §156.115 of
this subchapter; limits cost sharing for such coverage as described in §156.130; and subject to offering
catastrophic plans as described in section 1302(e) of the Affordable Care Act, provides distinct levels of
coverage as described in §156.140 of this subchapter.
HMO-like plan: For the purposes of cost-sharing reduction reconciliation, a plan or a provider pay
arrangement within a plan in which 80 percent or more of total allowed costs for essential health benefits
is not subject to a deductible.
Percentage of the total allowed costs of benefits means the anticipated covered medical spending for EHB
coverage (as defined in §156.110(a) of this subchapter) paid by a health plan for a standard population,
computed in accordance with the plan's cost-sharing, divided by the total anticipated allowed charges for
EHB coverage provided to a standard population, and expressed as a percentage.
Plan variation means a zero cost sharing plan variation, a limited cost sharing plan variation, or a silver
plan variation as provided for in 45 CFR 156.420.
Standard plan means a QHP offered at one of the four levels of coverage, defined at §156.140, with an
annual limitation on cost sharing that conforms to the requirements of §156.130(a). A standard plan at the
bronze, silver, gold, or platinum level of coverage is referred to as a standard bronze plan, a standard
silver plan, a standard gold plan, and a standard platinum plan, respectively.
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ATTESTATION FORM A: Allowed Costs for Essential Health Benefits
Issuers must attest that cost-sharing reduction amounts provided to enrollees and submitted for
reimbursement represent only cost sharing for essential health benefits for which Federal reimbursement
is permitted, (in the case of fee-for-service providers, these amounts must have been passed through by
the issuer to such providers, pursuant to 45 CFR 156.430(c)(5).)45 NOTE: Issuers that meet the regulatory
criteria to estimate essential health benefits must use Form B.

Instructions: Issuer must upload a signed copy of this form to an EFT folder by April 30, 2016.
Signatures may simply be typed in the form. Please submit a separate attestation for each benefit year
CSR payment was received.
Benefit year: _____
HIOS Issuer ID46 ________
I certify in my capacity as actuary (or authorized delegate of actuary) of [(Issuer Name)] as indicated
below:
o

I have reviewed the information on cost-sharing reduction amounts provided as calculated under
the Standard or Simplified Methodology, as applicable, and submitted to the Centers for
Medicare & Medicaid Services (CMS). I further certify that to the best of my knowledge,
information, and belief, the information provided is accurate and that cost-sharing reduction
amounts represent only cost-sharing reductions paid for essential health benefits for which
Federal reimbursement is permitted, as described in Section 1303 of the Affordable Care Act, (in

45

See 45 CFR 156.430(c)(5) Reimbursement of providers. In the case of a benefit for which the QHP issuer compensates an
applicable provider in whole or in part on a fee-for-service basis, allowed costs associated with the benefit may be included in the
calculation of the amount that an enrollee(s) would have paid under the standard plan without cost-sharing reductions only to the
extent the amount was either payable by the enrollee(s) as cost sharing under the plan variation or was reimbursed to the provider
by the QHP issuer.
46 The five-digit Health Insurance Oversight System (HIOS)-generated issuer ID number
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the case of fee-for-service providers, these amounts must have been passed through by the issuer
to such providers, pursuant to 45 CFR 156.430(c)(5). I understand the information included in
this submission is the basis for calculating cost-sharing reduction amounts provided by my
organization to eligible enrollees.
Name of the Person Completing this form (Print or Type): Click here to enter text
Title: Click here to enter text
Organization: Click here to enter text
Telephone: Click here to enter text
Email Address: Click here to enter text
Signature: ________________________

Date: Click here to enter text

ATTESTATION FORM B: Estimate of Allowed Costs for Essential
Health Benefits
Issuers that estimate total allowed essential health benefits as allowed under 45 CFR 156.430(c)(2)(i)(A)(B) must submit this form. Attestation must be provided for each plan for which the issuer uses the planspecific percentage estimate of non-essential health benefit claims submitted on the Uniform Rate Review
Template for the corresponding benefit year to calculate claims amounts attributable to essential health
benefits. An issuer using this procedure is required to do so for all plan variations for which the criteria
below are met, and must list each plan on this attestation.
Instructions: Issuer must upload a signed copy of this form to an EFT folder by April 30, 2016.
Signatures may simply be typed in the form. Please submit a separate attestation for each benefit year
CSR payment was received.
Benefit year: _____

HIOS Issuer ID47 ________
Qualified Health Plan HIOS ID(s) 48______
(List all QHPs for which the issuer has estimated the percentage of essential health benefits for the purpose of
calculating cost sharing reductions provided. )

I certify in my capacity as actuary (or authorized delegate of actuary) of [(Issuer Name)] as indicated
below:

47

The five-digit Health Insurance Oversight System (HIOS)-generated issuer ID number

48

The 16-digit HIOS-generated qualified health plan identification number
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o

o

o

I have reviewed the information on cost-sharing reduction amounts provided as calculated under
the Standard or Simplified Methodology, as applicable, and submitted to the Centers for
Medicare & Medicaid Services (CMS). I further certify that to the best of my knowledge,
information, and belief, the information provided is accurate and that cost-sharing reduction
amounts represent only cost-sharing reductions paid for essential health benefits for which
Federal reimbursement is permitted, as described in Section 1303 of the Affordable Care Act, (in
the case of fee-for-service providers, these amounts must have been passed through by the issuer
to such providers, pursuant to 45 CFR 156.430(c)(5).
I also certify that to the best of my knowledge, information, and belief, that (insert issuer name)
has met the regulatory standards necessary to be able to calculate claims amounts attributable to
essential health benefits for the purpose of cost-sharing reduction reconciliation using the planspecific percentage estimate of non-essential health benefit claims submitted on the Uniform Rate
Review Template for the corresponding benefit year, as allowed under 156.430(c)(2)(i)(A)-(B).
Specifically, I certify to the best of my knowledge, information, and belief that a) the nonessential health benefit percentage estimate of total allowed costs for essential health benefits for
(insert issuer name) is less than 2 percent; and b) out-of-pocket expenses for non-EHB benefits
are included in the calculation of amounts subject to a deductible or annual limitation on cost
sharing, but copayments and coinsurance rates for non-EHB benefits are not reduced under the
plan variation.49 I understand that the information included in this submission is the basis for
calculating cost-sharing reduction amounts provided by my organization to eligible enrollees.

Name of the Person Completing this form (Print or Type): Click here to enter text
Title: Click here to enter text
Organization: Click here to enter text
Telephone: Click here to enter text
Email Address: Click here to enter text
Signature: _________________________________

49

Date: Click here to enter text

45 CFR 156.430(c)(2)(i) For reconciliation of cost-sharing reduction amounts advanced for the 2014 and 2015 benefit years, an issuer of a QHP using the standard or simplified methodology

may calculate claims amounts attributable to EHB, including cost sharing amounts attributable to EHB, by reducing total claims amounts by the plan-specific percentage estimate of non-essential
health benefit claims submitted on the Uniform Rate Review Template for the corresponding benefit year, if the following conditions are met: (A) The non-essential health benefits percentage
estimate is less than 2 percent; and (B) Out-of-pocket expenses for non-EHB benefits are included in the calculation of amounts subject to a deductible or annual limitation on cost sharing, but
copayments and coinsurance rates on non-EHB benefits are not reduced under the plan variation.
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ATTESTATION FORM C: Simplified Methodology Effective
Parameters and Formulas
ATTESTATION
Issuers using the simplified methodology must submit data for each standard plan with claims in the
corresponding plan variation and attest to the accuracy of the effective cost-sharing parameters calculated
for each standard plan and the formulas used in establishing cost-sharing reductions provided.
Actuarial attestation must include a written description by a member of the American Academy of
Actuaries in accordance with generally accepted actuarial principles and methodologies of how the issuer
calculated the effective parameters for each applicable subgroup of a standard plan, for all plan variations
with claims sets for which the issuer provided cost-sharing reductions. (Issuers should provide
descriptions of individual standard plan calculations on “Simplified Method Effective Parameters” forms
accompanying this attestation signature page.)
Instructions: Issuer must upload a signed copy of this form along with effective parameters reports for
each standard plan to an EFT folder by April 30, 2016. Signatures may simply be typed in this form.
Please submit a separate attestation and applicable effective parameters forms for each benefit year costsharing reduction payments were received.
Benefit Year _____
HIOS Issuer ID50 ________
I certify in my capacity as actuary (or authorized delegate of actuary) of [(Issuer Name)] as indicated
below:
I have reviewed the information on each Simplified Methodology Effective Parameters Report submitted
to the Centers for Medicare & Medicaid Services (CMS) for each standard plan with claims in the
corresponding plan variation. I further certify that to the best of my knowledge, information, and belief,
the information provided is accurate and that the effective parameters listed for each standard plan are
calculated according to the methodology provided at 45 CFR 156.430. I certify that effective parameters
have been calculated for all subgroups in each standard plan associated with plan variation subgroups for
which this issuer has provided cost-sharing reductions. I certify that for each policy in each plan
variation, ( insert issuer name) has selected the CMS formula (A, B, and C) appropriate to each policy

50

The five-digit Health Insurance Oversight System (HIOS)-generated issuer ID number
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subgroup claims set and applied the appropriate effective parameters to calculate cost-sharing reductions
provided for that policy.
I understand the information included in this submission is the basis for calculating cost-sharing reduction
amounts provided by my organization to eligible enrollees.
Name of the Person Completing this form (Print or Type): Click here to enter text
Title: Click here to enter text
Organization: Click here to enter text
Telephone: Click here to enter text
Email Address: Click here to enter text
Signature: _________________________________

Simplified Methodology Effective Parameters Report
Complete one form for each standard plan with claims in the associated plan variation. All issuers must
provide a written description and list all subgroups. Fully capitated plans and fee-for-service plans with
some capitated pay arrangements for certain subgroups, such as medical other than self-only, should
provide parameters in the section of this form that applies to “HMO-like plans or plans with HMO-like
payment arrangements.”

Qualified Health Plan HIOS ID(s) 51______
Benefit Year _____
HIOS Issuer ID52 ________
For each standard plan, provide written description here: (Describe the subgroups and how the issuer
calculated effective parameters).
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
For each standard plan, report all subgroups:

51
52

The 16-digit HIOS-generated qualified health plan identification number
The five-digit Health Insurance Oversight System (HIOS)-generated issuer ID number
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PLAN SUBGROUPS with claims sets <80% of total allowed costs for
essential health benefits under the standard plan are not subject to the
deductible
Individual Medical
Individual Pharmacy
Individual Medical Pharmacy combined
Enrollment Group Medical
Enrollment Group Pharmacy
Enrollment Group Medical Pharmacy combined

Check or enter Yes
for all that apply

For each standard plan, list Effective Parameters for each subgroup with claims sets in the
corresponding Plan Variation.
PLAN SUBGROUP 1: Individual Medical <80%
of total allowed costs for medical essential health
benefits under the standard plan are not subject to
the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:
PLAN SUBGROUP 2: Individual Pharmacy
<80% of total allowed costs for pharmacy
essential health benefits under the standard plan
are not subject to the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:

EFFECTIVE PARAMETERS

PLAN SUBGROUP 3: Individual Medical &
Pharmacy Combined <80% of total allowed costs
for combined essential health benefits under the
standard plan are not subject to the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:

EFFECTIVE PARAMETERS
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PLAN SUBGROUP 4: Enrollment Group Medical
<80% of total allowed costs for medical essential
health benefits under the standard plan are not
subject to the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:

EFFECTIVE PARAMETERS

PLAN SUBGROUP 5: Enrollment Group
Pharmacy <80% of total allowed costs for
pharmacy essential health benefits under the
standard plan are not subject to the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:

EFFECTIVE PARAMETERS

PLAN SUBGROUP 6: Enrollment Group Medical
& Pharmacy Combined <80% of total allowed
costs for combined essential health benefits under
the standard plan are not subject to the deductible
Average Deductible:
Effective Deductible:
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective non-deductible cost-sharing:
Effective claims ceiling:

EFFECTIVE PARAMETERS

HMO-like plans or plans with HMO-like payment arrangements
Fully capitated plans or plans with some HMO-like payment arrangements list subgroups and report
Effective Parameters for each subgroup with claims sets in the corresponding Plan Variation here, as
applicable.
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PLAN SUBGROUPS with claims sets >80% of total allowed costs for
essential health benefits under the standard plan are not subject to the
deductible
Individual Medical
Individual Pharmacy
Individual Medical Pharmacy combined
Enrollment Group Medical
Enrollment Group Pharmacy
Enrollment Group Medical Pharmacy combined

PLAN SUBGROUP 1: Individual Medical >80%
of total allowed costs for medical essential health
benefits under the standard plan are not subject to
the deductible
Effective Pre-deductible Coinsurance Rate: *
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:

Check or enter Yes
for all that apply

EFFECTIVE PARAMETERS

*Pre and post-deductible coinsurance rates are equal

PLAN SUBGROUP 2: Individual Pharmacy >80%
of total allowed costs for pharmacy essential health
benefits under the standard plan are not subject to
the deductible

EFFECTIVE PARAMETERS

Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:

PLAN SUBGROUP 3: Individual Medical &
Pharmacy combined >80% of total allowed costs
for combined essential health benefits under the
standard plan are not subject to the deductible
Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:
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PLAN SUBGROUP 4: Enrollment Group Medical
>80% of total allowed costs for medical essential
health benefits under the standard plan are not
subject to the deductible

EFFECTIVE PARAMETERS

Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:
PLAN SUBGROUP 5: Enrollment Group
Pharmacy >80% of total allowed costs for
pharmacy essential health benefits under the
standard plan are not subject to the deductible

EFFECTIVE PARAMETERS

Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:

PLAN SUBGROUP 6: Enrollment Group Medical
& Pharmacy combined >80% of total allowed
costs for combined essential health benefits under
the standard plan are not subject to the deductible

EFFECTIVE PARAMETERS

Effective Pre-deductible Coinsurance Rate:
Effective Post-deductible Coinsurance Rate:
Effective claims ceiling:

ATTESTATION FORM D: Cost-Sharing Reduction Amounts
Submitted for Medical Loss Ratio and Risk Corridors Programs for
the 2014 Benefit Year
This form must be completed by all issuers that submitted a certified estimate for cost-sharing reductions
provided for the purpose of risk corridors and medical loss reporting for the 2014 Benefit Year.
Instructions: Issuer must email a signed copy of this form to
CSRreconciliationattestations@cms.hhs.gov by April 30, 2016. Please put “MLR RC Attestation”
in the email subject line. Please note this attestation should not be uploaded to an EFT folder.
Signatures may simply be typed in the form.
HIOS ID53 ________
53

The five-digit Health Insurance Oversight System (HIOS)-generated issuer ID number
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I certify in my capacity as chief actuary and, I certify in my capacity as chief financial officer, as
appropriate, of [ (Issuer Name) ] as indicated below:
o

I have reviewed the value of the estimate of cost-sharing reduction amounts provided in
the 2014 benefit year that was used to adjust allowable costs in the 2014 risk corridors
calculation and incurred claims in the medical loss ratio calculation and submitted to the
Centers for Medicare & Medicaid Services (CMS). The estimate is derived from
(describe the source of the estimate and where it has been submitted, e.g., issuer2014
annual financial statement as submitted to the NAIC; actuarial staff relied
on.__________________________________________________________________
____________________________________________________________________
_____________________________________________________________)

o

I further certify that to the best of my knowledge, information, and belief, the estimated
value of 2014 CSR provided was the (issuer name’s) best estimate at the time it was
submitted.

o

I understand the estimate of 2014 CSR provided and included in this submission is the
basis for calculating amounts to be paid or charged under the 2014 risk corridors and
medical loss ratio programs.

Date: ____
Name of the chief financial officer __________________
Title___________________
Name of the chief actuary ____________
Title________________
Organization: Click here to enter text
Telephone: Click here to enter text
Fax Number: Click here to enter text
Email Address: Click here to enter text
Signature: _________________________________
Chief Financial Officer
Signature __________________________________
Chief Actuary
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Federal Subsidies Under the Affordable Care Act for Health Insurance
Coverage Related to the Expansion of Medicaid and Nongroup Health
Insurance: Tables from CBO's January 2017 Baseline
Box 1-1. The Expansion of Medicaid and Nongroup Health Insurance Under the Affordable Care Act (Published in The
Budget and Economic Outlook: 2017 to 2027 )
Table 1. Health Insurance Coverage Related to Provisions of the Affordable Care Act
Table 2. Federal Subsidies for Health Insurance Coverage Established by the Affordable Care Act
Note: Numbers may not add up to totals because of rounding.
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Box 1-1.

The Expansion of Medicaid and Nongroup Health Insurance Under the Affordable Care Act
Because of the complexity of the analysis involved, the Congressional Budget Office and the staff of the
Joint Committee on Taxation (JCT) generally produce one major update per year to their 10-year projections of
health insurance coverage for people under age 65. In preparing the January 2017 baseline, the agencies did
not undertake a complete update of those coverage projections, but did update projections of insurance
coverage that has the greatest effects on the federal budget and of the associated subsidy costs.1 CBO’s
projections were completed before the new Administration took office on January 20, 2017. They do not
incorporate any effects of executive orders or other actions taken by that Administration.

Health Insurance Coverage
The updated projections focus on the coverage stemming from the expansion of eligibility for Medicaid under
the Affordable Care Act (ACA) and the nongroup coverage purchased through the health insurance marketplaces (sometimes referred to as exchanges).
Medicaid. By CBO’s estimates, an average of 12 million noninstitutionalized residents of the United States
under age 65 will have health insurance in any given month in calendar year 2017 because they were made
eligible for Medicaid under the ACA. That expanded eligibility for Medicaid applies principally to adults whose
income is up to 138 percent of the federal poverty guidelines; the federal government pays nearly all of the
costs of expanding Medicaid coverage to those new enrollees. On average, 17 million people are projected to
have such coverage in 2027, if current laws remained in place.
Nongroup Coverage. In addition, CBO and JCT estimate that, in calendar year 2017, 9 million people per
month, on average, will receive subsidies for nongroup coverage purchased through the health insurance
marketplaces established under the ACA. Subsidized health insurance is now available to many individuals
and families with income between 100 percent and 400 percent of the federal poverty guidelines who meet
certain other conditions; they can purchase coverage through designated marketplaces and receive tax
credits that subsidize their insurance premiums, as well as cost-sharing subsidies. That number is projected to
be 11 million in 2027 under current law.
Overall, including people who do not receive subsidies for their insurance, CBO and JCT expect that 10 million
people per month, on average, will have insurance purchased through the marketplaces in 2017; that number
is projected to grow to 13 million by 2027. Not all nongroup coverage is purchased through the marketplaces.
In total, CBO and JCT estimate that 18 million people will have nongroup coverage in 2017 and that 20 million
people would have such coverage in 2027. From 2017 through 2027, under current law, the number of
uninsured people under age 65 would remain around 27 million or 28 million.

Federal Subsidies
CBO and JCT currently estimate that federal spending for people made eligible for Medicaid by the ACA will
be $70 billion, or 0.4 percent of gross domestic product (GDP), in fiscal year 2017. Such spending is projected
to rise at an average annual rate of about 7 percent, reaching $142 billion (or 0.5 percent of GDP) in 2027. For
the 2018–2027 period, such spending is projected to total $998 billion if current laws remained in place.
The agencies also estimate net federal subsidies for coverage obtained through the marketplaces to be
$49 billion, or 0.3 percent of GDP, in fiscal year 2017. Those subsidy amounts are projected to rise at an
average annual rate of about 9 percent, reaching $110 billion (or 0.4 percent of GDP) in 2027. For the 2018–
2027 period, the net subsidy is projected to total $919 billion under current law.

1. For more information, see Congressional Budget Office, “Federal Subsidies for Health Insurance (Includes Effects of the Affordable
Care Act )” (January 2017), www.cbo.gov/publication/51298.
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Table 1.

Health Insurance Coverage Related to Provisions of the Affordable Care Act
Millions of People, by Calendar Year
Made Eligible for Medicaid by the ACAa

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

12

12

12

12

13

13

14

14

15

16

17

9
1
____

10
1
____

11
1
____

12
2
____

12
2
____

12
2
____

11
2
____

11
2
____

11
2
____

11
2
____

11
2
____

10

11

12

13

13

13

13

13

13

13

13

8
____
18

8
____
19

8
____
20

8
____
21

7
____
21

7
____
21

7
____
21

7
____
20

7
____
20

7
____
20

7
____
20

1

1

1

1

1

1

1

1

1

1

1

27

28

28

28

28

28

28

28

28

27

27

Nongroup Coverage and the Basic Health Program
Purchased through marketplacesb
Subsidized
Unsubsidized
Subtotal
Purchased outside marketplaces
Subtotal, nongroup coverage
Coverage through the Basic Health Programc
Uninsuredd

Sources: Congressional Budget Office; staff of the Joint Committee on Taxation (JCT).
Estimates include noninstitutionalized civilian residents of the 50 states and the District of Columbia who are younger than 65.
Estimates reflect average enrollment in any given month over the course of a year and include spouses and dependents covered under family
policies.
Relative to CBO's March 2016 baseline, CBO and JCT reduced their estimates of the number of people enrolled through the marketplaces because
actual enrollment in 2016 and 2017 has been lower than previously projected. Recent data also indicate that the number of uninsured people
is close to the agencies' projections and that fewer employers have stopped offering insurance coverage in response to the ACA than the agencies
had previously expected. As a result, CBO and JCT have increased their projections of enrollment in employment-based coverage and expect that
most of the people who are no longer projected to obtain insurance through the marketplaces will instead be covered by employment-based
insurance.
ACA = Affordable Care Act.
a. Includes only people who became eligible for Medicaid under the expanded eligibility criteria established by the ACA. CBO estimates that some
other people would have been eligible for Medicaid without the ACA but chose to enroll as a result of the ACA's enactment. Those enrollees are
not counted here.
b. Under the ACA, many people can purchase subsidized health insurance coverage through marketplaces (sometimes called exchanges), which are
operated by the federal government, state governments, or partnerships between federal and state governments.
c. The Basic Health Program, created under the ACA, allows states to establish a coverage program primarily for people with income between
138 percent and 200 percent of the federal poverty guidelines. To subsidize that coverage, the federal government provides states with funding equal
to 95 percent of the subsidies for which those people would otherwise have been eligible by purchasing health insurance through a marketplace.
d. Includes unauthorized immigrants, who are ineligible either for marketplace subsidies or for most Medicaid benefits; people ineligible for
Medicaid because they live in a state that has not expanded coverage; people eligible for Medicaid who do not enroll; and people who do not
purchase insurance available through an employer, through the marketplaces, or directly from an insurer.

Appx.228

Case 1:17-cv-00877-MMS Document 81-1 Filed 05/08/20 Page 232 of 240

Table 2.

Federal Subsidies for Health Insurance Coverage Established by the Affordable Care Act
2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

Total,
20182027

70

73

76

79

84

91

99

107

117

129

142

998

31
7
____
38

41
8
____
48

47
9
____
56

54
10
____
65

59
11
____
69

62
11
____
73

64
12
____
76

67
12
____
79

69
12
____
81

71
13
____
83

72
13
____
85

606
110
____
716

Cost-sharing outlays

7

10

11

12

13

14

14

15

15

15

16

135

Outlays for the Basic Health Program

4

4

5

6

6

7

7

8

8

8

9

69

-9
9

-5
6

-6
6

-7
6

-7
7

-8
8

-8
8

-9
8

-9
9

-9
9

-10
10

-77
77

____*

____*

0
____

0
____

0
____

0
____

0
____

0
____

0
____

0
____

0
____

____*

49

63

72

83

89

93

97

101

104

107

110

919

Billions of Dollars, by Fiscal Year
Medicaid Outlays for People Made Eligible for
Medicaid by the ACAa
Nongroup Coverage and the Basic Health Program
Premium tax credit outlays
Premium tax credit revenue reductions
Subtotal, premium tax credits

Collections for risk adjustment and reinsurance
Payments for risk adjustment and reinsurance
Marketplace grants to states
Subtotal, subsidies through marketplaces
and related spending and revenues

Sources: Congressional Budget Office; staff of the Joint Committee on Taxation.
Positive numbers indicate an increase in outlays or a decrease in revenues, and negative numbers indicate a decrease in outlays or an increase in
revenues.
ACA = Affordable Care Act; * = between zero and $500 million.
a. Medicaid outlays reflect only medical services for enrollees under age 65 who became eligible for Medicaid under the expanded eligibility criteria
established by the ACA. CBO estimates that some other people would have been eligible for Medicaid without the ACA but chose to enroll as a result
of the ACA's enactment. Outlays for those enrollees are not counted here.
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0

Office of t4t, Attornee Omni'
l!ll

ilington, B. 0. 20530
October II, 2017

The Hon. Steven Mnuchin, Secretary of the Treasury
U.S Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington, DC 20220
Don Wright, M.D., M.P.H., Acting Secretary
U.S. Department of Health & Human Services
200 Independence Avenue, SW
Washington, DC 20201
Dear Secretary Mnuchin and Acting Secretary Wright:
You have asked for my legal opinion as to whether the permanent appropriation for
"refunding internal revenue collections," 31 U.S.C. § 1324, is available to fund the cost-sharing
reduction (CSR) payments authorized by section 1402 of the Affordable Care Act, 42 U.S.C.
§ 18071. As you are aware, the prior administration originally sought an appropriation to fund
CSR payments—suggesting it believed such an appropriation was necessary—but then later
concluded that section 1324's permanent appropriation was available. The U.S. House of
Representatives sued, contending that Congress had not appropriated funds for CSR payments.
The U.S. District Court for the District of Columbia agreed, holding that section 1324 does not
appropriate funds for CSR payments. US. House ofReps. v. Burwell, 185 F. Supp. 3d 165 (D.D.C.
2016). The district court "enjoin[ed] any further reimbursements under Section 1402 until a valid
appropriation is in place," but "stay[ed] its injunction pending any appeal by the parties." Id at
189. The prior administration appealed that decision, and the D.C. Circuit has held the appeal in
abeyance to allow time for a resolution that would obviate the need for judicial determination of
the appeal, including potential legislative action.
The Department of Justice has consulted with your Departments, as well as the Office of
Management and Budget, all of which have now expressed the view that section 1324 does not
appropriate funds for the CSR program. Although the Department of Justice has previously
defended in court the government's decision to use the permanent appropriation in section 1324
for CSR payments, I have concluded that the best interpretation of the law is that the permanent
appropriation for "refunding internal revenue collections," 31 U.S.C. § 1324, cannot be used to
fund the CSR payments to insurers authorized by 42 U.S.C. § 18071.
First, "[i]f the statutory language is plain," it must be enforced "according to its terms."
King v. Burwell, 135 S. Ct. 2480, 2489 (2015). Here, the plain reading of the text is that the ACA
permanently appropriated money for section 1401 premium tax credits, but not for section 1402
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CSR payments to insurers. As relevant here, the ACA created two distinct programs that both
have the broad purpose of providing government funding for the cost of health insurance obtained
through ACA exchanges. Section 1401(a) created a program to reduce the health insurance
premiums of qualified individuals by providing those individuals with refundable tax credits.
Congress appropriated funds for this program in the ACA by: (1) amending the Internal Revenue
Code to add a new refundable tax credit provision (§ 36B, entitled "Refundable Credit for
Coverage Under a Qualified Health Plan"), see ACA § 1401(a); and (2) amending 31
U.S.C. § 1324—a preexisting funding provision that provides a permanent appropriation "for
refunding internal revenue collections as provided by law," id. § 1324(a)—to include the new
Internal Revenue Code § 36B credit in its list of permanently funded tax credits, see ACA
§ 1401(d)(1). That is, Congress amended the funding provision to provide for payment of "refunds
due ... from section ... 36B." 31 U.S.C. § 1324(b)(2).
Separately, the ACA created the section 1402 CSR program, which Congress did not
include in the Internal Revenue Code. Section 1402 (1) requires insurers offering policies through
ACA exchanges to reduce co-payments and other out-of-pocket costs for certain policyholders
(reductions referred to in the ACA as "Cost-Sharing Reductions"), see ACA § 1402, codified at
42 U.S.C. § 18071; and (2) authorize.s the federal government to make payments directly to
insurers to offset the lost revenue these reductions cause, see ACA § 1412(c)(3). But unlike with
section 1401's refundable tax credit, the ACA did not itself provide an appropriation to directly
fund the section 1402 CSR program. The ACA's amendment to the permanent appropriation in
31 U.S.C. § 1324 refers only to section 1401 tax credits (i.e., "refunds due ... from [Internal
Revenue Code] section ... 36B"), and makes no reference to section 1402 payments (i.e., 42 U.S.C.
§ 18071 payments). As amended by the ACA, that appropriation provision thus supplies funding
for Internal Revenue Code § 36B tax credits to insureds, but not for 42 U.S.C. § 18071 CSR
payments to insurers.
Second, although the "meaning—or ambiguity—of certain words or phrases may only
become evident when placed in context," King, 135 S. Ct. at 2489, the statutory context of these
provisions is consistent with their plain meaning. As noted above, while the two payment
provisions appear sequentially within the ACA, only the section 1401 tax credits are included in
the Internal Revenue Code (consistent with their status as tax credits for taxpayers). It is logical
that the permanent appropriation in 31 U.S.C. § 1324—which funds a variety of tax
expenditures—would fund the ACA's tax credits. But it would make little sense for a provision
that appropriates funds for "refunding internal revenue collections," 31 U.S.C. § 1324(a), to also
(and without saying so) permanently fund a non-tax program that provides payments to insurers.
The prior administration contended that CSR payments should be deemed "refunds due ...
from section ... 36B" on the ground that both types of payments are essentially two parts of a
single program. But the two programs are distinct. Each is authorized by a separate provision in
a separate title of the U.S. Code; each has a different focus (tax credits for premiums, CSR
payments for out-of-pocket costs); each functions differently; and each has a different eligibility
formula. It is true that ACA section 1402(0(2) provides CSRs are not "allowed ... unless ... a
credit is allowed to the insured ... under section 36B," but that provision means only that
individuals who are ineligible for a tax credit are likewise ineligible for CSRs. It does not mean
that CSR payments are the same as tax credits under section 36B—or even that they have the same
2
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eligibility requirements. Compare 26 U.S.C. § 36B(c)(1)(A) (policyholder is eligible for tax
credits if household income is between 100 and 400 percent of the federal poverty level), with 42
U.S.C. § 18071 (complex CSR formula providing for income-based reductions, adjustments to
reductions to maintain actuarial levels, and additional reductions for lower-income insureds); see
also House of Reps., 185 F. Supp. 3d at 176. Indeed, the distinction between the programs is
reflected throughout the ACA, including in the section providing for advance payments of both
tax credits and CSRs to insurers—a provision that bundles the two types of payments together but
nonetheless carefully distinguishes between the two programs. See generally 42 U.S.C. § 18082.
The issue here is quite different from the statutory question in King. There, the Supreme
Court held that certain language within the ACA seemed unambiguous in isolation, but did not
make sense in the context of the rest of the Act because "the most natural reading of the pertinent
statutory phrase" would have prevented two of the ACA's "three major" policy changes from
being applicable in certain States—something the Court saw as a "calamitous result that Congress
plainly meant to avoid." 135 S. Ct. 2493, 2495-96. Here, the two programs in the ACA that
provide government funding for insurance costs function properly when operated according to
their terms. Unlike in King, practical difficulties do not result from any conflict or inconsistency
within the ACA; rather, practical difficulties result, if at all, from Congress's post-ACA decision
to not appropriate money for CSR payments. Nothing in King suggested that the ACA's plain text
can be ignored in order to override the intentional legislative decisions of subsequent Congresses.
Congress has the power of the purse, and it is up to Congress to decide which programs it
will and will not fund. See, e.g., House of Reps., 185 F. Supp. 3d at 184 (recounting instance when
Congress conferred "permanent authority" on Treasury "to permit prepayment ... to territorial
treasuries of estimates of moneys to be collected" but made "no subsequent appropriation," such
that "no such money could be spent"). There is no more fundamental power granted to the
Legislative Branch than its exclusive power to appropriate funds. And the Executive Branch
cannot unilaterally spend money that Congress has not appropriated. Congress's repeated choice
to deny funding for CSR payments is thus Congress's prerogative. When Congress refuses to
appropriate money for a program, the Executive is required to respect that decision.

Third, the contemporary evidence is consistent with this straightforward interpretation of
the ACA's text. The prior administration, in the President's Fiscal Year 2014 Budget of the U.S.
Government, and in the HHS-submitted House and Senate Justification of Estimates for
Appropriations Committees, sought an appropriation for section 1402 CSR payments. See House
of Reps., 185 F. Supp. 3d at 186. These requests suggest that the prior administration initially
believed that—unlike with section 1401 tax credits—it needed an appropriation from Congress to
fund section 1402 CSR payments to insurers. It was only months after these submissions that the
prior administration adopted an interpretation of the ACA that authorized funding CSR payments
out of the permanent appropriation in 31 U.S.C. § 1324.
Finally, it is not surprising the Congress chose to retain the power of the purse, even for an
important component of the ACA. After all: "Most current appropriations are adopted on an
annual basis and must be re-authorized for each fiscal year. Such appropriations are an integral
part of our constitutional checks and balances, insofar as they tie the Executive Branch to the
Legislative Branch via purse strings." House of Reps., 185 F. Supp. 3d at 169-70.
3
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In sum, it is my opinion that the best interpretation of the law is that section 1324 does not
appropriate funds for the Affordable Care Act's Cost-Sharing Reduction program.

incerely,

ferson B. Sessions III
Attorney General of the United States
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON, D.C. 20201

To:

Seema Verma, Administrator
Centers for Medicare and Medicaid Services

From: Eric Hargan
Acting Secretary
Date: October 12, 2017
Re:

Payments to Issuers for Cost-Sharing Reductions (CSRs)

The Attorney General of the United States has provided the U.S. Department of Health &
Human Services (HHS) and the U.S. Department of the Treasury with the attached legal opinion
regarding CSR payments made to issuers of qualified health plans. In light of that opinion—and
the absence of any other appropriation that could be used to fund CSR payments—CSR
payments to issuers must stop, effective immediately. CSR payments are prohibited unless and
until a valid appropriation exists.
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 TABLE

Location

Number
of Issuers
in 2014

Number
of Issuers
in 2015

Number
of Issuers
in 2016

Number
of Issuers
in 2017

Number
of Issuers
in 2018

United States 1

5.0

6.0

5.6

4.3

3.

Alabama

2.0

3.0

3.0

1.0

2.

Alaska

2.0

2.0

2.0

1.0

1.

Arizona

8.0

11.0

8.0

2.0

2.

Arkansas

3.0

3.0

4.0

3.0

3.

California

11.0

10.0

12.0

11.0

11.

Colorado

10.0

10.0

8.0

7.0

7.

Connecticut

3.0

4.0

4.0

2.0

2.

Delaware

2.0

2.0

2.0

2.0

1.

District of Columbia

3.0

3.0

2.0

2.0

2.

Florida

8.0

10.0

7.0

5.0

4.

Georgia

5.0

9.0

8.0

5.0

4.

Hawaii

2.0

2.0

2.0

2.0

2.

Idaho

4.0

5.0

5.0

5.0

4.

https://www.kff.org/other/state-indicator/number-of-issuers-participating-in-the-individual-health-insurance-marketplace/?currentTimeframe=0&selected…
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Illinois

5.0

8.0

7.0

5.0

4.

Indiana

4.0

8.0

7.0

4.0

2.

Iowa

4.0

4.0

4.0

4.0

1.


()

rs participating in the individual market only, and do not include SHOP or stand-alone
s. Insurers are grouped by parent company or group a liation, which were obtained from
Ratio public use les and supplemented with additional research.
ndation analysis of insurer rate lings to state regulators.
of a Individual Quali ed Health Plan (QHP) through the State-based and Federallynsurance Marketplaces (Marketplace plans). Issuers o ering QHPs through the
ultiple states are counted once in each state in which they o er a QHP. Parent companies
nted in place of each subsidiary, where applicable.
FOOTNOTES
1. Data presented for the United States represent national averages.
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