
IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
LITTLE ROCK FAMILY PLANNING SERVICES, et al.,  
  PLAINTIFFS, 
 
v. Case No. 4:20-CV-00470-BSM 
 
LESLIE RUTLEDGE, in her official capacity as 
Attorney General of the State of Arkansas, et al.,  
  DEFENDANTS. 

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ THIRD 
MOTION FOR EX PARTE TEMPORARY RESTRAINING ORDER 

Plaintiffs seek a special late-term abortion exemption from Arkansas’s requirement that 

during an international pandemic anyone seeking an elective-surgical procedure test negative for 

COVID-19.  The Constitution does not require such an exemption, and nothing in Plaintiffs’ lat-

est ex parte motion for a temporary restraining order changes that.  Instead, Arkansas’s require-

ment is only subject to challenge if “it ‘has no real or substantial relation to’ the public health cri-

sis, or ‘is, beyond all question, a plain, palpable invasion of’ a woman’s right to elective abor-

tion.”  In Re Rutledge, No. 20-1791, slip op. at 14 (8th Cir. April 22, 2020).   

Just as the Eighth Circuit held just over a week ago in vacating a prior TRO blocking Ar-

kansas’s then-categorical bar on elective abortion, Plaintiffs cannot possibly make that showing.  

To the contrary, a generally applicable public health directive—that several of mothers have 

complied with—isn’t unconstitutional merely because it might prevent one mother from obtain-

ing a pre-viability abortion.  This Court should decline Plaintiffs’ request that this Court ignore 

binding precedent and deny their latest motion for an ex parte TRO. 
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BACKGROUND 

A. The COVID-19 public-health emergency remains an unprecedented threat to 
Arkansans. 

The COVID-19 pandemic is unlike anything the world has seen in the past century.  It 

has infected over 3.5 million people, and it has claimed nearly a quarter-million lives.1  Arkansas 

has certainly felt the effects of the virus.  There have been well over 3,000 confirmed cases in the 

State.2  But Arkansas has worked hard to slow the pandemic.  It currently has one of the lowest 

hospitalization rates in the country, and Arkansas is hopeful that it will have sufficient medical 

equipment to weather the crisis.3  Indeed, Dr. Anthony Fauci, the director of the National Insti-

tute of Allergy and Infectious Diseases and a leader of the federal government’s pandemic re-

sponse, recently praised Arkansas as a “model state.”4  

But past success must not engender complacency.  And personal protective equipment 

(PPE) is a concern, with shortages across the country.  Smith Decl., ECF No. 9-1, at 2-3.  Indeed, 

because COVID-19 carriers are frequently asymptomatic, healthcare workers need to use more 

PPE than usual, even when not treating COVID-19 patients.  See id. at 2.  Even as the State 

works to draw down its COVID-19 restrictions, a resurgence of the virus is still possible, and it 

is vital that state officials continue be free to guide Arkansans through this crisis. 

B. Arkansas has undertaken dramatic efforts to combat COVID-19. 

Arkansas officials have issued a number of emergency directives to curb COVID-19’s 

spread and flatten the curve.  Smith Decl., ECF No. 9-1, at 1-2.  On March 11, 2020, Governor 

                                                 
1 Coronavirus COVID-19 Global Cases by the Center for Systems Science and Engineering at 
Johns Hopkins University (JHU), https://coronavirus.jhu.edu/map.html. 
2 https://www.youtube.com/watch?v=saEZLsFQzRM 
3 https://www.youtube.com/watch?v=82Oh_wIRxhY. 
4 https://www.swtimes.com/news/20200411/fauci-approves-hutchinsons-plan. 
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Asa Hutchinson issued executive order EO 20-03, declaring a state of emergency.5  Arkansas has 

closed K-12 schools for the remainder of the school year, required most state employees to tele-

work, required healthcare facilities to screen staff and visitors, closed bars and restaurant dine-in 

service, and closed other indoor venues.  Smith Decl., ECF No. 9-1 at 1-2. 

EO 20-03 empowered ADH to issue emergency orders to “do everything possible to re-

spond to and recover from the COVID-19 virus.”6  ADH has noted the critical nationwide PPE 

shortage and the need for gloves, gowns, face and eye protections, N95 masks, and surgical 

masks.  Smith Decl., ECF No. 9-1, at 2.  To maximize PPE availability during Arkansas’s peak, 

ADH is taking steps to preserve PPE, including issuing guidance prioritizing its allocation.  Id. at 

2-3.  The goal is to make sure the frontline healthcare professionals have access to PPE. 

Like other surgical procedures, surgical abortions require PPE to protect staff “from ex-

posure to blood and other bodily fluids and tissue, and to protect the patient from infection.”  

Aultman Decl., ECF No. 9-2, at 4.  Necessary PPE could include a surgical mask, eye protection, 

a gown, and gloves.  Id. at 3.  Complications can increase the need for PPE.  Id. at 3-4.  And with 

the COVID-19 threat looming, patients require PPE as well.  Id. at 3. 

On April 3, following CDC guidance, ADH issued a directive on elective surgeries, man-

dating that all non-medically necessary surgeries be postponed during the COVID-19 emer-

gency.7  That directive was issued to conserve PPE and reduces social contact.  See Smith Decl., 

ECF No. 9-1, at 2-3.  It applied to all surgeries, requiring postponement of any surgery that was 

not immediately medically necessary.  Id. at 3.   

                                                 
5 https://governor.arkansas.gov/images/uploads/executiveOrders/EO_20-03.__1.pdf 
6 Id. 
7 https://www.healthy.arkansas.gov/images/uploads/pdf/Elective_Procedure_Di-
rective_April_3.pdf 
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Unless extended, both that directive and the governor’s executive order are not effective 

beyond May 10.  “No state of disaster emergency may continue for longer than sixty (60) days 

unless renewed by the Governor.”  Ark. Code Ann. 12-75-107.  Thus, ADH’s emergency pow-

ers, including its authority to issue and enforce the directive, are limited to the state of emer-

gency and—absent extension—the provisions challenged in this case are limited to a defined pe-

riod. 

On April 7, inspectors conducted an unannounced inspection of Little Rock Family Plan-

ning Services (LRFP) that revealed that facility was continuing to perform surgical abortions that 

were not medically necessary.  Id. at 3-4.  On April 10, ADH notified LRFP that it was violating 

ADH’s April 3 directive and ordered it to stop performing noncompliant surgeries.  Id. at 4. 

C. The ex parte TRO. 

On April 14, the Court granted LRFP’s motion for an ex parte TRO.  LRFP v. Rutledge, 

2020 WL 1861839 (E.D. Ark. Apr. 14, 2020).  It enjoined the application of Arkansas’s emer-

gency measures as applied to surgical abortion providers, barring ADH from requiring surgical 

abortions be postponed—like every other surgical procedure—unless necessary to preserve life 

or health.  Thus, unlike all other healthcare providers, surgical abortion providers were exempt 

from the State’s efforts to beat COVID-19.  

D. The Eighth Circuit issues a writ of mandamus. 

Within a day of the TRO, Defendants sought emergency mandamus relief from the 

Eighth Circuit.  The following week, the Eighth Circuit granted the writ and ordered the TRO 

dissolved.  In Re Rutledge, --- F.3d ---, 2020 WL 1933122 (8th Cir. Apr. 22, 2020).  The Eighth 

Circuit disagreed with the reasoning of the TRO at every turn.  It held the TRO was a “clear 
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abuse of discretion” and “failed to meaningfully apply the Supreme Court’s framework for re-

viewing constitutional challenges to state actions taken in response to a public health crisis.”  Id. 

at *4.   

The Eighth Circuit confirmed that ADH’s April 3 directive “is a legally valid response to 

the circumstances confronted by the Governor and state health officials,” id. at *5, “bears a real 

and substantial relation to the State’s interest in protecting public health in the face of the 

COVID-19 pandemic,” id. at 6, and was not issued “in an attempt to deliberately ‘exploit the pre-

sent crisis as a pretext to target abortion providers sub silentio.’”  Id. at 6 n.6. (quoting In re Ab-

bot, 954 F.3d 772, 792 (5th Cir. 2020) (brackets omitted)). 

The Eighth Circuit further held that the directive “does not operate as an outright ban on 

all or virtually all pre-viability abortions.”  Id. at 6.  Because the directive “will necessarily ex-

pire on May 11, 2020 unless the Governor renews” Arkansas’s state of emergency, it is “a delay” 

of abortions, “not a ban.”  Id.   

Finally, the Court of Appeals held that “in its perfunctory analysis of Casey’s undue bur-

den standard,” the TRO was a “clear abuse[] of discretion and, further, usurped the functions of 

the state government by second-guessing the State’s policy choices in responding to the COVID-

19 pandemic.”  Id. at *7.  “Moreover,” it “failed to consider whether LRFP satisfied Casey’s un-

due burden standard ‘beyond all question,’ as required under Jacobson.”  Id. 

The Eighth Circuit ordered the TRO dissolved, which the district court did hours later. 

E. ADH’s Directive on Resuming Elective Surgeries 

During their daily, 1:30p.m. CT press conference on April 22, 2020, Governor 

Hutchinson and Secretary Smith announced that ADH would be releasing a directive that would 
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allow providers to begin resuming elective surgeries under certain conditions.8  ADH’s Directive 

on Resuming Elective Procedures was released on April 24, 2020 and took effect this morning.9  

Mindful that we are “watching for possible subsequent waves of the virus, which may require a 

return to prior restrictions,” it permits the resumption of elective surgeries under certain condi-

tions. 10   

Under the April 27 directive elective procedures, i.e., those procedures not already al-

lowed under the April 3 directive, are allowed with the following limitations: 

1. Only outpatients with no plans for overnight stay.  
2. An American Society of Anesthesiologists rating of I or II. If they are a II-rating, 
their disease process should be well controlled.  
3. No contact with known COVID-19 patients during the past 14 days.  
4. Patients must be asymptomatic for COVID-19 per ADH guidelines.  
5. Start with a small initial volume of cases and increase incrementally as PPE 
availability and number of statewide occurrences dictate.  
6. Each institution must have an ample supply of PPE for resuming elective proce-
dures while maintaining a reserve should there be a resurgence of the virus. The 
acquisition of PPE is a matter for each institution to address and is not the respon-
sibility of ADH.  
7. For an asymptomatic patient to be a candidate for a procedure, he/she must have 
at least one negative COVID-19 NAAT test within 48 hours prior to the beginning 
of the procedure. 
 
Thus, so long as LRFP complies with the requirements of the April 27 directive, it may 

resume performing surgical abortions.  As before, the April 27 directive contains an exemption 

for procedures necessary to preserve life or prevent grave bodily harm. 

Arkansas officials have been working to ensure the availability of COVID-19 testing that 

meets the April 27 directive’s requirements.  See Sec. Smith Decl., Ex. A, at 2-3.  Arkansas an-

ticipates that the increased demand for testing in response to the limited resumption of elective 

                                                 
8 https://www.youtube.com/watch?v=w8GFXc1uI10. 
9 https://www.healthy.arkansas.gov/images/uploads/pdf/ResumeElectiveSurgeryDirectiveFI-
NAL4.23.20.pdf. 
10 Id. 
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surgeries will be met by commercial laboratories increasing their capacity.  One example is AEL 

Labs in Memphis, TN, which has committed to processing up to 1,000 COVID-19 tests with a 

24-30 hour turnaround time.  Id. at 2.  Poplar Healthcare, another Memphis-based lab has also 

been working with hospitals and surgical centers in Arkansas and are operating with a 24 hour 

turnaround time.  Id. at 3. 

Facilities across the State are working to comply with the April 27 directive as they re-

sume elective surgeries.  Patients of LRFP in particular have been able to receive COVID-19 

testing within 48 hours of their surgical abortion, as the directive requires.  Indeed, as of May 1, 

2020, ADH inspected LRFP and, in reviewing records of procedures, determined that four 

women received surgical abortions at LRFP during the week of April 27—the first week of elec-

tive surgeries resuming on a limited basis—after having a negative COGID-19 test within 48 

hours prior to the procedure.  See Bennett Decl, Ex. B, at 1. 

F.  Plaintiffs’ third motion for an ex parte TRO. 

Plaintiffs’ latest ex parte TRO motion asks this Court to enjoin the April 3 and April 27 

directives as they apply to three unnamed women they claim cannot comply with the COVID-19 

testing requirement.  ECF No. 22.  They again ask for what the Eighth Circuit already deter-

mined they are not entitled to: a special judicially-created carve-out from a generally-applicable 

emergency health measure. 

ARGUMENT 

Injunctive relief is an extraordinary and drastic remedy, and it should not be granted un-

less Plaintiffs have clearly carried their burden of persuasion.  Mazurek v. Armstrong, 520 U.S. 

968, 972 (1997) (“It frequently is observed that a preliminary injunction is an extraordinary and 

drastic remedy, one that should not be granted unless the movant, by a clear showing, carries the 

burden of persuasion.”) (quoting 11A C. Wright, A. Miller, & M. Kane, Federal Practice and 

Case 4:20-cv-00470-BSM   Document 24   Filed 05/04/20   Page 7 of 16



8 

Procedure § 2948, 129–130 (2d ed. 1995)); Sanborn Mfg. Co., Inc. v. Campbell/Hausfield Scott 

Fetzer Co., 997 F.2d 484, 485-96 (8th Cir. 1983) (noting the burden on the movant “is a heavy 

one”) (citing Dakota Indus., Inc. v. Ever Best Ltd., 944 F.2d 438, 440 (8th Cir. 1991)). 

In resolving motions for injunctive relief, courts consider: “(1) the threat of irreparable 

harm to the movant; (2) the state of balance between this harm and the injury that granting the 

injunction will inflict on the other litigant; (3) the probability that the movant will succeed on the 

merits; and (4) the public interest.”  Dataphase Sys., Inc. v. CL Sys., Inc., 640 F.2d 109, 114 (8th 

Cir. 1981) (en banc); see S.B. McLaughlin & Co. v. Tudor Oaks Condo. Project, 877 F.2d 707, 

708 (8th Cir. 1989) (noting Dataphase standard generally governs TRO motions).  Plaintiffs fall 

woefully short of making the strong showing required for a TRO. 

I. Plaintiffs are unlikely to succeed on the merits. 

Plaintiffs ask this Court to do exactly what the Eighth Circuit’s mandamus order ex-

pressly forbids it from doing: “encroach[ing] upon the State’s policy determinations in how best 

to combat COVID-19” by “creat[ing] a special exception for particular providers . . . performing 

non-emergency, surgical abortions.”  Rutledge, 2020 WL 1933122, at *6.  This Court should re-

ject Plaintiffs’ request that it ignore binding authority. 

A. The Jacobson framework applies. 

The Eighth Circuit confirmed that “when faced with a public health crisis, a state may 

implement measures that infringe on constitutional rights, subject to certain limitations.”  Id. at 

*4 (citing in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905).  It further ex-

plained that Jacobson’s two-part test for reviewing state action during a time of emergency ap-

plies to all aspects of this case.  “[I]n the context of a public health crisis, a state action is suscep-

tible to constitutional challenge only if it, ‘purporting to have been enacted to protect the public 

health, the public morals, or the public safety, has no real or substantial relation to those objects, 
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or is, beyond all question, a plain, palpable invasion of rights secured by the fundamental law.’”  

Id. at *4 (quoting Jacobson, 197 U.S. at 31). 

The undue-burden test fits within Jacobson’s second prong.  To show that a State action 

imposes any burden, a plaintiff must ordinarily prove that it “places a ‘substantial obstacle in the 

path of a women seeking an abortion before the fetus obtains viability.’”  Id. at *7 (quoting 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 878 (1992)).  To show that burden is un-

due, it must prove that the benefits of the State’s action “'substantially outweighed by the bur-

dens it imposes.’”  Id. (quoting Jegley, 864 F.3d at 960 n.9).  But in a time of emergency, the 

burden of proof is significantly higher.  “Applying this standard within the Jacobson framework, 

the question is whether the burdens imposed by the ADH directive . . . ‘beyond all question’ 

substantially outweigh the benefits to the State.”  Id. 

B. Plaintiffs cannot prevail under the Jacobson framework. 

Plaintiffs cannot meet their extraordinary burden to challenge a generally-applicable pub-

lic health measure during a pandemic.   

1. Arkansas’s emergency measures have a real and substantial relation 
to the COVID-19 pandemic. 

The first part of the Jacobson inquiry is whether the emergency measures have “a real or 

substantial relation” to the goal of combating the COVID-19 pandemic.  197 U.S. at 31.  The 

Eighth Circuit answered this question decisively in Arkansas’s favor.  See id. at *6 (“[We] con-

clude that the ADH directive bears a real and substantial relation to the State’s interest in protect-

ing public health in the face of the COVID-19 pandemic.”).   

LRFP’s arguments to the contrary have already been rejected by the Court of Appeals.  

They again argue against the policy decisions of State officials, claiming that surgical abortions 

should be exempted from the State’s generally-applicable directives restricting elective surgeries.    
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As before, “LRFP does not suggest that the ADH directive itself bears no real or substantial rela-

tion to public health—rather, it argues that the directive has no real or substantial relation to pub-

lic health as applied to surgical abortions.”  Id. at *5.  They are still wrong. 

The Eighth Circuit held that Plaintiffs’ arguments fail at the start: Jacobson does not “re-

quire that courts take a piecemeal approach . . . or otherwise create an exception for particular 

providers, such as those performing non-emergency, surgical abortions.”  Id. at 6.  To do so 

“would encroach upon the State’s policy determinations in how best to combat COVID-19, and 

we are not empowered to ‘usurp the functions of another branch of government.’” Id. (quoting 

Jacobson, 197 U.S. at 28).  In other words, Arkansas is permitted to do just what it did and create 

generally-applicable rules for elective procedures in an effort to conserve PPE and reduce social 

contact. 

LRFP’s arguments that it should be treated differently are meritless.  Even assuming the 

truth of LRFP’s claim about its PPE reserves, that does not justify a judicially-created carve-out 

from an emergency health measure.  “[T]he purpose behind the ADH directive is that, by delay-

ing all non-emergency surgeries, conservation of a finite amount of PPE resources across Arkan-

sas may be possible today.”  Id. at *6.  Moreover, that “does not lessen the problem of additional 

social contact between patients and providers.”  Id. Finally, Plaintiffs’ claim that allowing elec-

tive surgical abortions is better for the State’s COVID-19 response is nothing more than a “pol-

icy argument,” and neither Plaintiffs nor “the judiciary” may “‘second-guess the state’s policy 

choices in crafting emergency public health measures.’”  Id. (quoting In re Abbott, 954 F.3d 772, 

784 (5th Cir. 2020). 
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Even if Plaintiffs’ arguments regarding the April 3 directive carried any water—and the 

Court of Appeals flatly rejected all of them—they apply with even less force to the April 27 di-

rective.  Though ADH’s new policy relaxes its requirements regarding elective surgery, it bears 

no less of a “real and substantial relation to the State’s interest in protecting public health in the 

face of the COVID-19 pandemic.”  Id.  It continues to serve the State’s purpose in conserving 

PPE, requiring each institution to “have an ample supply of PPE for resuming elective proce-

dures while maintaining a reserve should there be a resurgence of the virus.”11  And it remains 

focused on mitigating further spread of the virus between patients and providers, requiring that 

patients be asymptomatic, have no “contact with known COVID-19 patients” within the 14 days 

prior to any elective surgery, and have tested negative for COVID-19 within 48 hours prior to 

any elective surgery.12  The April 27 directive is no less a proper response to a pandemic than 

ADH’s April 3 directive, and the Eighth Circuit has already rejected Plaintiffs’ claims that the 

directive’s effects on abortion should be analyzed separately. 

2. Arkansas’s emergency measures are not “beyond all question” a ban 
on previability abortion. 

The second part of the Jacobson inquiry is whether the emergency measures are “beyond 

all question, a plain, palpable invasion of rights secured by the fundamental law.”  Jacobson, 197 

U.S. at 31.  Plaintiffs repeat their claim that Arkansas has banned previability abortion, though 

they now claim that’s true for a smaller subset of women than they did in their earlier ex parte 

TRO motion.  Now seeking as-applied relief on behalf of some, unknown women they claim 

cannot obtain the required COVID-19 testing for elective surgeries, they urge this Court to disre-

gard the Eighth Circuit’s conclusion that Arkansas has not banned abortion.  It cannot do so. 

                                                 
11 https://www.healthy.arkansas.gov/images/uploads/pdf/ResumeElectiveSurgeryDirectiveFI-
NAL4.23.20.pdf. 
12 Id. 
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Plaintiffs’ claims fail at the start because they are mistaken that there is any absolute right 

to a previability abortion.  That conclusion cannot be squared with Casey’s decision to uphold a 

Pennsylvania parental-consent requirement that entirely barred minors who could not obtain a 

bypass from obtaining an abortion, underscoring that there is no absolute right to pre-viability 

abortion.  See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 899 (1992); see also Cin-

cinnati Women’s Servs., Inc. v. Taft, 468 F.3d 361, 374 (6th Cir. 2006) (“The Casey Court itself 

was not persuaded to invalidate Pennsylvania’s parental-consent requirement by record evidence 

showing that the requirement would altogether prevent some women from obtaining an abor-

tion.”).   

Furthermore, the Eighth Circuit made clear that the April 3, a more restrictive policy than 

the April 27 directive, “does not operate as an outright ban on all or virtually all pre-viability 

abortions.”  Rutledge, 2020 WL 1933122, at *6.  It disagreed with the TRO’s prior conclusion 

that the directive was indefinite, recognizing that Arkansas law provides that “the ADH di-

rective, which was issued pursuant to the Governor’s emergency powers and the ADH’s general 

authority under Ark. Code Ann. §§ 20-7-109, 20-7-110, will necessarily expire on May 11, 2020 

unless the Governor renews the state of emergency.”  Id.  “Such an expiration date makes the 

ADH directive a delay, not a ban.”  Id. 

Plaintiffs’ ever-shifting claims, this time that some women will be pushed past the legal 

limit for abortion in Arkansas, cannot change the conclusion dictated by the Eighth Circuit’s 

holding.  The Eighth Circuit held that Jacobson does not “require that courts take a piecemeal 

approach and scrutinize individual surgical procedures or otherwise create an exception for par-

ticular providers, such as those performing non-emergency, surgical abortions.”  Id. at *6.  State 
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health officials have decided against taking a “piecemeal approach” in setting out rules for re-

suming elective surgeries, and this Court may not substitute its judgment for theirs.   

Finally, Plaintiffs fail to even mention that a number of LRFP’s patients have been able 

to receive compliant COVID-19 testing and undergo a surgical abortion in the past week.  Ben-

nett Decl, Ex. B. at 1.  It is not a constitutional violation, certainly not beyond all question, as is 

required under the Jacobson framework, for ADH to implement a statewide restriction on elec-

tive surgeries in response to a pandemic.  Indeed, the Eighth Circuit held as much when ADH 

required all elective surgeries to be postponed, and the fact that ADH has relaxed that restriction 

to allow some elective surgeries cannot mount to a constitutional violation. 

3. Arkansas’s emergency measures are not “beyond all question” an un-
due burden under Casey. 

The Eighth Circuit confirmed that, order to show an undue burden, Plaintiffs must show 

must prove that “the burdens imposed by the ADH directive . . . ‘beyond all question’ 

substantially outweigh the benefits to the State.”  Id. at *7.  They could not prevail under the 

April 3 directive, and they certainly cannot do so under the April 27 directive.   

As to the benefits side of the analysis, the Court of Appeals held that the State’s “facially-

neutral directive has a real and substantial relation to the State’s interest in combating the 

COVID-19 pandemic, and the directive’s benefits in addressing this public health crisis are 

clear.”  Id.  In arguing “that the directive does not meaningfully address the COVID-19 pan-

demic,” Plaintiffs continue to urge this Court to “improper[ly] second-guess[] the state’s policy 

choices in crafting its emergency public health measures.’”  Id. (quoting Abbott, 954 F.3d at 

784).  But—as the Eighth Circuit’s extraordinary order on mandamus makes clear—this Court 
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may not substitute its judgment for Arkansas’s considered judgment about how to fight a pan-

demic.  The benefits of ADH’s response to the pandemic are “clear,” and this Court may not 

simply discount them as it did in entering the TRO. 

As to the burdens, the Eighth Circuit already rejected the TRO’s cursory acceptance of 

Plaintiffs’ claims.  Id.  Plaintiffs’ latest claims fare no better, as they offer no evidence of any 

burdens imposed by the April 27 directive.  Indeed, given the fact that testing is available and 

has been obtained by at least some LRFP patients, Plaintiffs cannot show that any woman will be 

prevented from obtaining an abortion because of the April 27 directive.  Any virus-free, asymp-

tomatic patients are eligible to pursue an elective surgical abortion under the April 27 directive, 

including the patients Plaintiffs’ claim have simply failed to receive the required testing in order 

to receive an elective surgical abortion in Arkansas. 

Plaintiffs cannot establish that the burdens of the April 27 directive, as determined by the 

policy judgments of State officials, “beyond all question substantially outweigh the benefits to 

the State.”  Rutledge, 2020 WL 1933122 (quotations omitted). 

II. The other factors weigh against a TRO. 

Arkansas has a significant interest in preserving the health, welfare, and safety of its cit-

izens, and its emergency measures are designed to do just that.  The harm caused by once again 

allowing non-medically necessary surgical abortions to go forward in a manner contrary to the 

State’s policy judgments—potentially using up PPE and hospital beds while further spreading 

the disease by allowing untested and even COVID-19-positive patients to obtain elective proce-

dures—cannot be remedied.  And “the inability to enforce its duly enacted plans clearly inflicts 

irreparable harm on the State.”  Abbott v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018).  Any harm 

to LRFP is more than outweighed by the needs of the State in responding to this crisis.  See Ve-

asey v. Abbott, 870 F.3d 387, 391 (5th Cir. 2017) (per curiam); Nken v. Holder, 556 U.S. 418, 
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435 2009 (when the government is a party, the “harm to the opposing party and the public inter-

est” equitable factors “merge”).   
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CONCLUSION 

For these reasons, Defendants respectfully request that the Court deny Plaintiffs’ motion 

for an ex parte temporary restraining order. 
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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

 

LITTLE ROCK FAMILY PLANNING SERVICES, et al.,  

  PLAINTIFFS, 

 

v. Case No. 4:20-CV-00470-BSM 

 

LESLIE RUTLEDGE, in her official capacity as 

Attorney General of the State of Arkansas, et al.,  

  DEFENDANTS. 

DECLARATION OF REBECCA BENNETT 

Pursuant to 28 U.S.C. 1746, I declare: 

1. My name is Rebecca Bennett.  I am over 18 years of age, competent to testify in 

this case, and I have personal knowledge of the facts contained in this Declaration. 

2. I am the Section Chief for the Health Facility Services Division (“HFS”) of the 

Arkansas Department of Health (“ADH”).  HFS is responsible for licensing and compliance for 

most healthcare facilities, including abortion clinics.  This includes both scheduled and 

unscheduled inspections of healthcare facilities. 

3. On May 1, 2020, ADH personnel conducted an unannounced inspection of Little 

Rock Family Planning Services (“LRFP”).  This was in response to a complaint received by 

ADH.  The results of that inspection are recorded in a complaint survey document, which is 

attached to this Declaration as Exhibit 1. 

4. During the inspection, ADH reviewed all records of surgical abortions performed 

from April 27, 2020, to the time of the inspection.  The records reviewed by ADH indicated that 

four patients received surgical abortions.  All four records had COVID-19 testing results which 

revealed virus negative/not detected, and all tests were performed within 48 hours of the 

procedure.  In other words, all four patients received a negative COVID-19 test before their 

surgical abortion procedure. 
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5. Complaint survey documents including Exhibit 1 are prepared by the ADH 

personnel who conducted the investigation and are regularly kept in the course of ADH business. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on May 1, 2020.        

 
  

Rebecca Bennett 
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Facility:  LITTLE ROCK FAMILY PLANNING 

Date:  May 1, 2020 

Entrance:  9:55 a.m.  On arrival, observation of the parking lot there were people waiting in their cars.  

In the front ante room where screening is conducted, one staff member was wearing a mask.  The front 

office had three staff members wearing masks.   

Interview and Tour:  On interview with facility representative on 05/01/20 at 10:00 a.m. The 

representative provided her social distancing protocols which were described below and verified during 

tour: 

 Guests and surgical abortion patients wait in their vehicles. Verified on tour upon entrance. 

 The appointment times have been spaced out and the scheduling days are longer so not as 

many people are in the clinic at one time. 

 When a patient comes in for their first appointment, they sit in the waiting room and complete 

their initial paperwork.  On tour, it was noted chairs were arranged to ensure six feet spacing. 

 The patient then goes to a private room for consents.  On tour, there were two chairs in each 

room; one for the patient, one for the clinician. 

 When the patient is here for an abortion, they initially wait in their car until staff completes their 

chart.  Observed on entrance. 

 The patient is called to the lab individually and then placed in a private room for counselling.  On 

observation, the lab had only one chair for lab draw of a patient.  There were two lab members 

observed in the lab wearing masks and were approximately six feet apart. 

o If a medication abortion is provided, the patient is given the medication in the private 

room. 

o If a surgical abortion is provided, the patient is taken to the procedure room and then to 

the recovery area.  On observation, procedure room number 1 was observed with one 

staff member cleaning while wearing a mask.  The second procedure room was clean, 

dark and empty.  There were five chairs in the recovery area, four chairs were separated 

by walls (bays), one area had two chairs in it but staff limit use to one chair.  There were 

no patients or staff in the area. 

Record Review:  All records for dates of service beginning 04/27/20 to current were requested and 

provided.  There was a total of four records.  All four records had COVID‐19 testing results which 

revealed virus negative/not detected and none were greater than 48‐hours of procedure. 

Exit:  10:25 a.m.  When asked about their process to confirm COVID‐19 test results within 48 hours, the 

representative commented that when patients arrive at the clinic, if they do not have test results in 

hand, the clinic attempts to receive test results from the lab.  The results are not typically ready within 

48 hours and patients have to return multiple times to a testing facility.  Testing is an extraordinary 

challenge.  UAMS is refusing to test patients who are asymptomatic for elective procedures outside their 

facility.  On Tuesday, 04/28/20, four of five patients scheduled could not be completed and Thursday 

04/30/20, six of nine patients scheduled could not be completed due to test results not available.  

Patients wait in their cars (or go home if they live nearby) while clinic staff attempt to retrieve lab 

results.  The clinic cannot get their own specimen collection kits.   
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