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Plaintiff Common Ground Healthcare Cooperative (“Common Ground” or “Plaintiff”) 

respectfully requests that the Court grant Quinn Emanuel Urquhart & Sullivan, LLP’s (“Quinn 

Emanuel’s”) motion for appointment as Class Counsel under the Rules of the United States 

Court of Federal Claims (“RCFC”) 23(c)(1)(B) and 23(g)(1). 

PRELIMINARY STATEMENT 

This is a putative class action against the federal government of the United States of 

America (the “Government”), seeking to recover cost-sharing reduction (“CSR”) 

reimbursements owed under the Affordable Care Act (“ACA”) for the 2019 benefit year on 

behalf of health plan issuers that provided qualified health plans (“QHPs”) on the ACA 

healthcare exchanges.  Common Ground has filed a motion for class certification of a 2019 CSR 

Class parallel to this motion and requests that, pursuant to RCFC 23(c)(1)(B) and 23(g)(1), that 

the Court appoint Quinn Emanuel as Class Counsel.  

Within weeks of the Trump administration’s October 2017 announcement that it would 

no longer make cost-sharing reduction reimbursements to issuers of qualified health plans 

pursuant to the ACA, Quinn Emanuel filed the first cost-sharing reduction action brought by a 

QHP issuer anywhere in the United States by amending the Complaint in the above-captioned 

action.  Quinn Emanuel sought to recover on behalf of a class of QHP issuers that were owed 

cost sharing reduction reimbursements for the 2017 and/or 2018 benefit year; Quinn Emanuel 

certified that class of QHP issuers (the “2017-2018 CSR Class”), and the Court appointed Quinn 

Emanuel as class counsel.  Dkt. 30, at 17.  Over 100 QHP issuers chose to opt-in to the 2017-

2018 CSR Class, and following summary judgment briefing and argument, Quinn Emanuel 

obtained a nearly $1.6 billion judgment on behalf of the 2017-2018 CSR Class.  See Dkts. 48, 

71-72.  Quinn Emanuel brought the claims for 2019 CSR reimbursements by again amending the 
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Complaint in the above-captioned action.  Dkt. 59. 

Further, in similar litigation, Quinn Emanuel filed the first risk corridors case in the 

nation on behalf of Health Republic Insurance Company in a now-certified class action case in 

which Quinn Emanuel was appointed class counsel.  See Health Republic Ins. Co. v. United 

States, Case No. 16-cv-00259, Dkt. 30 (Fed. Cl. 1/3/2017).  Quinn Emanuel also certified a risk 

corridors class in the above-captioned action and was named class counsel.  See Dkt. 17.  Well 

over one hundred separate QHP issuers opted-in to each of the certified risk corridors classes—

the Health Republic risk corridors class (2014-2015 benefit years) and the Common Ground risk 

corridors class (2016 benefit year)—together representing approximately $4 billion in claims.  

On April 27, 2020, the United States Supreme Court ruled in favor of QHP issuers in the risk 

corridors appeal on the basis of the statutory theory originally developed by Quinn Emanuel in 

the Health Republic complaint.  See Maine Community Health Options v. United States, No. 18-

1023, 2020 WL 1978706, at *17 (U.S. April 27, 2020).  Thus, Quinn Emanuel not only obtained 

approximately $4 billion in value for the risk corridors classes, but was also instrumental in 

developing the legal arguments that resulted in a Supreme Court decision affecting over $12 

billion in claims for class members and non-class members alike.  Id. at *5.   

This case addresses unpaid CSR reimbursements, which, more than perhaps any other 

promised payment from the ACA, are meant to benefit middle- and low-income Americans.  By 

reneging on its obligation to reimburse QHP issuers for CSR payments, the Government is all 

but ensuring that issuers across the nation—those that have not left the ACA exchanges due to 

the Government’s failure to pay full risk corridor amounts—will need to raise premiums and cut 

back coverage on those who need affordable healthcare the most.  Quinn Emanuel is at the 

forefront of ensuring such payments are made in full and on a timely basis, and the expertise it 

Case 1:17-cv-00877-MMS   Document 82   Filed 05/08/20   Page 5 of 16



 

 3 

has developed in connection with the 2017-2018 CSR claims and the risk corridors claims 

translates directly to the 2019 CSR claims.  In short, Quinn Emanuel is perfectly situated to act 

as counsel for the 2019 CSR Class, just as it is for the 2017-2018 CSR Class and the risk 

corridors classes.   

In addition, there can be no dispute that the individual attorneys leading this litigation, as 

well as the law firm generally, collectively possess the experience and expertise to represent the 

interests of the class.  The three primary Quinn Emanuel attorneys leading this litigation are 

experienced trial lawyers, have tried multiple class action cases to verdict, and have obtained 

several nine-figure class action and individual settlements.  They have also all represented 

classes of health plan providers, similar to the putative classes in this case, in cost-recovery 

actions and have successfully resolved those cases through settlement and the claims 

administration process.  As a firm, Quinn Emanuel, which is the largest firm in the United States 

devoted solely to business litigation, is consistently recognized as among the best law firms in 

the world and has won several awards specifically for its class-action practice. 

Finally, as it has already demonstrated in this case and in the Health Republic case, 

Quinn Emanuel is willing to invest the resources necessary to litigate this case through trial and 

beyond, as appropriate.  Quinn Emanuel has committed its substantial resources to this case and 

will continue to zealously represent the interests of the putative class. 

For these reasons, and the others discussed below, Quinn Emanuel respectfully requests 

that the Court appoint it Class Counsel for the 2019 CSR Class. 

STATEMENT OF THE ISSUES 

1. Whether Quinn Emanuel Urquhart & Sullivan, LLP, should be appointed Class 

Counsel for the 2019 CSR Class. 
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STATEMENT OF THE CASE 

Plaintiff Common Ground set forth a comprehensive summary of this action in its Second 

Amended Complaint, Dkt. 59 (“Second Am. Compl.”), and briefly summarizes the relevant facts 

here.   

The ACA includes various features designed to make affordable health insurance 

coverage available to millions of Americans, including subsidies to reduce premiums and out-of-

pocket costs for eligible individuals purchasing insurance on the exchanges.  Second Am. 

Compl. ¶ 14.  One such critical feature is the CSR reimbursement structure created by Section 

1402 of the ACA.  Pursuant to Section 1402, QHP issuers reduce the amount eligible insureds 

pay in out-of-pocket costs, and in exchange, the Government reimburses QHP issuers for those 

amounts.  This makes health insurance for those insureds more affordable, a concept embodied 

in the very name of the Affordable Care Act.  Id. 

Pursuant to Section 1402, QHP issuers pay a portion of eligible insureds’ out-of-pocket 

costs, such as deductibles, co-pays, and similar expenses, thereby reducing the amount the 

eligible insureds must pay.  Id.  In exchange for offering QHPs in the ACA exchanges and 

abiding by Section 1402’s requirements, Section 1402 states that the Government will reimburse 

QHP issuers for any CSR payments they make.  Id. at ¶ 15.  Specifically, the ACA requires that 

the Secretaries of HHS and the Treasury “shall make periodic and timely payments to the [QHP] 

issuer equal to the value of the reductions.”  Pub. L. No. 111-148 § 1402(c)(3)(A) [42 U.S.C. § 

18071] (emphasis added).  Given this money-mandating requirement, Common Ground seeks 

repayment of CSR amounts owed for the 2019 benefit year. 

ARGUMENT 

Quinn Emanuel is qualified to represent the putative class under the factors enumerated 
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in the Rules of the United States Court of Federal Claims.  RCFC 23(c)(1)(B) and 23(g)(1) 

require the Court to designate counsel to act on behalf of a certified class.  The factors used to 

determine whom to appoint class counsel are set forth in RCFC 23(g)(1)(A).  These factors 

include:  (i) the work counsel has done in identifying or investigating potential claims in the 

action; (ii) counsel’s experience in handling class actions, other complex litigation, and the types 

of claims asserted in the action; (iii) counsel’s knowledge of the applicable law; and (iv) the 

resources that counsel will commit to representing the class.  RCFC 23(g)(1)(A).  In addition to 

these factors, the Court should also look to whether the proposed class counsel will fairly and 

adequately represent the interests of the class.  RCFC 23(a)(4).   

Common Ground respectfully submits that Quinn Emanuel more than satisfies these 

criteria, as the Court held when it certified the 2017-2018 CSR Class and the 2016 Risk 

Corridors Class in this case, as well as the risk corridors class in the Health Republic case.  

However, for the sake of completeness, Common Ground explains the basis for its position 

below. 

A. Quinn Emanuel Identified, Developed, and Brought the Claims at Issue in 
This CSR Reimbursement Action. 

Quinn Emanuel easily satisfies the first factor for appointment as class counsel.  Within 

weeks of the Trump administration announcing that it would no longer pay cost-sharing 

reduction reimbursements, Quinn Emanuel developed and filed the first cost-sharing reduction 

lawsuit in the nation brought by a QHP issuer.   

In October 2017, the Trump administration announced that it would no longer make cost-

sharing reduction reimbursements to issuers of qualified health plans pursuant to the ACA.  The 

Obama administration made these payments on a timely and regular basis since the ACA’s 

implementation and, until October 2017, so had the Trump administration.  Quinn Emanuel was 
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in regular contact with putative class members and others in the healthcare industry, and was 

acutely aware of the problems presented by the Government’s failure to pay cost-sharing 

reduction reimbursements to the putative class, including because QHP issuers were still 

required to provide cost-sharing reductions to reduce the out-of-pocket costs of eligible insureds 

despite receiving no reimbursements from the Government.    

After investigating the history and substance of the ACA’s cost-sharing reduction 

provisions, HHS’s subsequent implementing regulations, and other facts related to the putative 

class’s claims, Quinn Emanuel developed and filed the first cost-sharing reduction action 

brought by a QHP issuer anywhere in the United States.  Quinn Emanuel brought these claims by 

amending the Complaint in the above-captioned action.   

On April 17, 2018, the Court granted Quinn Emanuel’s motion to certify a class of QHP 

issuers who were owed cost-sharing reduction reimbursements from the Government for the 

2017 or 2018 benefit year (the “2017-2018 CSR Class”).  Dkt. 30, at 17.  The Court also 

appointed Quinn Emanuel as class counsel.  Id.  Ultimately, 101 QHP issuers chose to opt-in to 

the 2017-2018 CSR Class.  See Dkt. 72.  Following briefing and oral argument, Quinn Emanuel 

obtained a summary judgment ruling in favor of the 2017-2018 CSR Class.  See Dkt. 48.  On 

October 22, 2019, the Court entered judgment in favor of the 2017-2018 CSR Class for the full 

amount of CSR reimbursements that class members were owed following a claims reconciliation 

process that occurred in Summer 2019, totaling $1,587,108,397.81.  See Dkts. 71-72.  That 

judgment is currently on appeal to the Federal Circuit.  Although the Common Ground appeal 

was stayed in favor of several individual CSR actions that reached the Federal Circuit sooner,1 

Quinn Emanuel filed two amicus curiae briefs in support of the claims of the individual QHP 

                                                 
1   See Common Ground Healthcare Cooperative v. United States, No. 20-1286, ECF Nos. 3, 12 
(Fed. Cir.). 
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issuers.2  Now, Quinn Emanuel seeks similar relief related to unpaid CSR reimbursements for the 

2019 benefit year. 

Given Quinn Emanuel’s work in identifying, investigating, and prosecuting the CSR 

claims, the first 23(g)(1)(A) factor weighs in favor of appointing Quinn Emanuel class counsel.  

See, e.g., Steele v. United States, No. CV 14-1523, 2015 WL 4121607, at *4 (D.D.C. June 30, 

2015) (finding first factor established due to “extensive work laying the groundwork that made 

these cases possible”); Buonasera v. Honest Co., Inc., No. 16 CIV. 1125(VM), 2016 WL 

3647601, at *1 (S.D.N.Y. June 22, 2016) (same, for counsel that “conducted the first and … the 

most exhaustive investigation” into the claims at issue) (quoting movant’s brief); Brigiotta’s 

Farmland Produce & Garden Ctr., Inc. v. United Potato Growers of Idaho, Inc., No. 4:10-CV-

307-BLW, 2010 WL 3928544, at *2 (D. Idaho Oct. 4, 2010) (same, given counsel’s 

“independent investigation” and “substantial research”). 

B. Quinn Emanuel Is Highly Experienced in Class Actions and Complex 
Litigation of Similar Size and Scope. 

As the largest firm in the nation devoted solely to business litigation—with over 800 

litigators worldwide, including more than 70 in the firm’s District of Columbia office—Quinn 

Emanuel has been described as a “global force in business litigation” by the Wall Street Journal 

and a “litigation powerhouse” by The American Lawyer.  Swedlow Decl. ¶ 6.  Quinn Emanuel 

has also been recognized by Legal Business three times as “US Law Firm of the Year.”  Id.  And 

The American Lawyer named the firm in 2015 and 2019 as a “Litigation Department of the Year: 

Finalist.”  Id. Quinn Emanuel also was named “firm of the year” for Commercial Litigation in 

                                                 
2    See Brief for Amicus Curiae Common Ground Healthcare Cooperative in Support of 
Plaintiffs-Appellees, Sanford Health Plan, et al. v. United States, No. 19-1290, ECF No. 31 
(Fed. Cir. 5/8/2019); see also Brief for Amicus Curiae Common Ground Healthcare Cooperative 
in Support of Appellees and Affirmance, Community Health Choice, Inc. v. United States, No. 
19-2102, ECF No. 41 (Fed. Cir. 3/17/2020).   
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2015 by the Legal 500 USA Awards.  In 2020, Quinn Emanuel was voted the “most feared” firm 

in the world after a survey of over 350 major companies identified Quinn Emanuel as the firm 

they least wanted to face as opposing counsel.  Id.  

When representing plaintiffs, Quinn Emanuel has won over $70 billion in judgments and 

settlements.  Id. ¶ 7.  Quinn Emanuel also tries more cases than almost any other major law firm.  

Id.  The firm’s partners have first-chaired over 2,300 trials and arbitrations, and won over 88%, 

including five 9-figure jury verdicts.  Id.   

This case combines and will draw on the firm’s extensive previous experience in this case 

and in the Health Republic case, as well as the firm’s broader class action and healthcare 

practices, both of which are recognized as among the nation’s best.  For example, in 2013 and 

2016, Quinn Emanuel was named the “Class Action Practice Group of the Year” by Law360 for 

its work for plaintiffs and defendants in class action litigation.  Id. ¶ 8.  Because more than half 

of the firm’s partners regularly represent clients in class actions, Quinn Emanuel’s lawyers have 

extensive knowledge of the procedural and litigation dynamics unique to class actions as well as 

expertise in the underlying substantive areas of law.  Id.  

The Quinn Emanuel partners leading this case are also deeply experienced in class action 

and healthcare law, regularly litigate complex cases such as this, and are more than qualified to 

lead the putative class to a successful result against the Government. 

Stephen Swedlow—Mr. Swedlow is the Managing Partner of Quinn Emanuel’s Chicago 

office.  Swedlow Decl. ¶ 9.  He has been lead counsel in over 20 trials, multi-party jury trials and 

arbitrations, argued (and won) appeals, including several before state Supreme Courts and 

federal appellate courts.  Id.  He has been lead trial counsel for two class action trials that went to 

verdict, and has been lead counsel for class action settlements of $63 million and $100 million 
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for health plan class actions.  Id.  Mr. Swedlow was a Trial Lawyer of the Year finalist in 2003 

for obtaining the largest civil verdict in Illinois history, and has been named an Illinois “Super 

Lawyer” from 2006-2020.  Id.  

J.D. Horton—Mr. Horton is a partner in Quinn Emanuel’s Los Angeles office and has 

represented health plans in civil and regulatory actions for over 20 years.  Id. ¶ 10.  He has 

obtained settlements of $40 million and $28 million on behalf of two health plan classes related 

to prescription drug purchases and represented the Kaiser Foundation Health Plan in multiple 

enforcement proceedings brought by the Department of Managed Health Care, including in a 40-

day trial that ended with the Court rejecting virtually the entirety of the Department’s case.  Id. 

Among many other health plan providers, he has represented Blue Shield of California in a 

declaratory relief action against the Department of Managed Health Care, as well as a major 

health care service plan in an arbitration against a large IPO.  Id.  

Adam Wolfson—Mr. Wolfson is a partner in Quinn Emanuel’s Los Angeles office, 

focusing on class actions and plaintiff-side litigation.  Id. ¶ 11.  He was one of the principal co-

lead counsel for plaintiffs in In re Polyurethane Foam Antitrust Litigation, where he helped 

obtain more than $430 million in settlements on behalf of a certified class in a case alleging a 

price-fixing conspiracy in the flexible polyurethane foam industry.  Id.  He also obtained a $283 

million patent infringement and breach of contract trial verdict in 2014 on behalf of ViaSat, Inc. 

relating to its competitor’s theft of innovative intellectual property and satellite designs.  Id. 

Among other cases, he is currently representing a putative class of consumers harmed by 

supracompetitive ATM fees set by collusion amongst Visa, MasterCard, and their constituent 

bank investors, and is also representing a putative class of creditors (including the Montana 

Department of Environmental Quality and hundreds of retirement plan beneficiaries) related to 
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corporate looting of a Montana energy company.  Id. 

In addition to these particular attorneys, the many other attorneys with varying skillsets at 

Quinn Emanuel’s disposal will ensure that the putative class always has the best possible 

expertise at their disposal during the pendency of this lawsuit.  For example, Quinn Emanuel 

drew on the expertise of its appellate group when filing amicus curiae briefs with the Federal 

Circuit and the Supreme Court of the United States in support of individual QHP issuers in the 

risk corridors and cost-sharing reduction appeals, including two experienced appellate partners 

and former United States Supreme Court Clerks:  Andrew Schapiro and David Cooper.3 

C. Quinn Emanuel Is Deeply Experienced With the Applicable Law. 

Quinn Emanuel has demonstrated a mastery of the law related to every aspect of this suit, 

including through the following: its investigation of these claims; its development of the novel 

legal theories represented in the Health Republic and Common Ground cases; its preparation and 

filing of both the Health Republic and Common Ground complaints; its successful judgment for 

the 2017-2018 CSR Class of nearly $1.6 billion; its amicus curiae briefs in the pending Federal 

Circuit appeals for the Sanford Health and Community Health Choice cases; its amici briefs in 

the successful Supreme Court appeals for the Moda, Land of Lincoln, and Maine Community 

Health cases; and its assistance to, cooperation with, and coordination of other plaintiffs’ counsel 

in later-filed risk corridors and CSR actions. Quinn Emanuel’s mastery of the law includes the 

jurisdictional and procedural issues as well as the substantive law related to the ACA’s CSR 

provisions.  As demonstrated above, Quinn Emanuel’s attorneys are also deeply experienced 

                                                 
3   See, e.g., Brief of Amici Curiae Economists in Support of Petitioners, Maine Community 
Health Options v. United States, Nos. 18-1023, 18-1028, 18-1038 (U.S. 9/6/2019); Brief for 
Amicus Curiae Common Ground Healthcare Cooperative in Support of Plaintiffs-Appellees, 
Sanford Health Plan, et al. v. United States, No. 19-1290, ECF No. 31 (Fed. Cir. 5/8/2019); see 
also Brief for Amicus Curiae Common Ground Healthcare Cooperative in Support of Appellees 
and Affirmance, Community Health Choice, Inc. v. United States, No. 19-2102, ECF No. 41 
(Fed. Cir. 3/17/2020).   
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with pretrial and trial class action practice, and have obtained multiple nine-figure settlements in 

class action cases.  Quinn Emanuel readily satisfies this factor as well. 

D. Quinn Emanuel Has the Resources to Litigate This Case Through Trial and 
Appeal. 

Finally, Quinn Emanuel has committed its substantial resources to pursuing the claims of 

the proposed 2019 CSR Class (just as it has for the 2017-2018 CSR Class in this case and in 

Health Republic) and will continue to bring its resources fully to bear on behalf of the putative 

class.  Unlike many plaintiffs’ firms that traditionally take on class action litigation, Quinn 

Emanuel is a full-service litigation firm that is not beholden to contingent income and is 

therefore able to fully fund such cases on an individual basis.  Swedlow Decl. ¶ 12.  From a 

practical perspective, this ensures that the firm is financially able to see cases through to the very 

end without fear of being unable to proceed at some late point in the case.   

CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that the Court appoint Quinn 

Emanuel as Class Counsel of the 2019 CSR Class. 

DATED:  May 8, 2020  

 

Respectfully submitted, 
 
QUINN EMANUEL URQUHART & 
SULLIVAN, LLP 
 
 
/s/ Stephen Swedlow___________ 
Stephen Swedlow 
stephenswedlow@quinnemanuel.com  
191 N. Wacker Drive, Suite 2700 
Chicago, Illinois 60606 
Telephone:  (312) 705-7400 
Facsimile:  (312) 705-7401 
 
J.D. Horton 
jdhorton@quinnemanuel.com  
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Adam B. Wolfson 
adamwolfson@quinnemanuel.com  
865 S. Figueroa Street 
Los Angeles, California 90017 
Telephone:  (213) 443-3000 
Facsimile:  (213) 443-3100 
 

Attorneys for Plaintiff Common Ground 

Healthcare Cooperative 
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CERTIFICATE OF SERVICE 

I certify that on May 8, 2020, a copy of the attached Motion to Appoint Quinn Emanuel 

Urquhart & Sullivan, LLP, as Class Counsel was served via the Court’s CM/ECF system on 

Defendant’s counsel of record. 

/s/ Stephen Swedlow 

Stephen Swedlow 
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

COMMON GROUND HEALTHCARE 

COOPERATIVE, 

 

Plaintiff, 

on behalf of itself and all others 

similarly situated, 

vs. 

THE UNITED STATES OF AMERICA, 

 

Defendant. 

No. 17-877 C 

 

 

DECLARATION OF STEPHEN 

SWEDLOW IN SUPPORT OF MOTION 

TO APPOINT QUINN EMANUEL 

URQUHART & SULLIVAN, LLP AS 

CLASS COUNSEL 

 

 

DECLARATION OF STEPHEN A. SWEDLOW  

IN SUPPORT OF MOTION TO APPOINT QUINN  

EMANUEL URQUHART & SULLIVAN, LLP AS CLASS COUNSEL 

 

I, Stephen A. Swedlow, declare:   

1. I am a partner at Quinn Emanuel Urquhart & Sullivan LLP, counsel for Plaintiff 

in this matter.  Except as set forth below, I make this declaration of my own personal knowledge 

and, if called to testify, I could and would competently testify hereto under oath. 

2. In October 2017, the Trump administration announced that it would no longer 

make cost-sharing reduction reimbursements to issuers of qualified health plans pursuant to the 

ACA.  The Obama administration made these payments on a timely and regular basis since the 

ACA’s implementation and, until October 2017, so had the Trump administration.  Quinn 

Emanuel was in regular contact with putative class members and others in the healthcare 

industry, and was acutely aware of the problems presented by the federal government’s failure to 

pay cost-sharing reduction reimbursements to the putative class, because we understood that 

QHP issuers were still required to provide cost-sharing reductions to reduce the out-of-pocket 

Appx.001
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costs of eligible insureds despite failing to receive any reimbursements from the Government.   

3. After investigating the history and substance of the ACA’s cost-sharing reduction 

provisions, HHS’s subsequent implementing regulations, and other facts related to the putative 

class’s claims, Quinn Emanuel developed and filed the first cost-sharing reduction action 

brought by a QHP issuer anywhere in the United States.  Quinn Emanuel brought these claims by 

amending the Complaint in the above-captioned action.   

4. On April 17, 2018, the Court granted Quinn Emanuel’s motion to certify a class 

of QHP issuers who were owed cost-sharing reduction reimbursements by the Government for 

the 2017 or 2018 benefit year (the “2017-2018 CSR Class”).  Dkt. 30, at 17.  The Court also 

appointed Quinn Emanuel as class counsel.  Id.  Ultimately, 101 QHP issuers chose to opt-in to 

the 2017-2018 CSR Class.  See Dkt. 72.  Following briefing and oral argument, Quinn Emanuel 

obtained a summary judgment ruling in favor of the 2017-2018 CSR Class.  See Dkt. 48.  On 

October 22, 2019, the Court entered judgment in favor of the 2017-2018 CSR Class for 

$1,587,108,397.81—the full amount of CSR reimbursements that class members were owed 

following a CMS claims reconciliation process that occurred in Summer 2019.  See Dkts. 71-72.  

That judgment is currently on appeal to the Federal Circuit.  Although the Common Ground 

appeal was stayed in favor of several individual CSR actions that reached the Federal Circuit 

sooner,1 Quinn Emanuel filed two amicus curiae briefs in support of the claims of the Appellee 

QHP issuers.2   

                                                 
1   See Common Ground Healthcare Cooperative v. United States, No. 20-1286, ECF Nos. 3, 12 
(Fed. Cir.). 
2    See Brief for Amicus Curiae Common Ground Healthcare Cooperative in Support of 
Plaintiffs-Appellees, Sanford Health Plan, et al. v. United States, No. 19-1290, ECF No. 31 
(Fed. Cir. 5/8/2019); see also Brief for Amicus Curiae Common Ground Healthcare Cooperative 
in Support of Appellees and Affirmance, Community Health Choice, Inc. v. United States, No. 
19-2102, ECF No. 41 (Fed. Cir. 3/17/2020).   
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5. On March 22, 2019, Quinn Emanuel again amended the Complaint in the above-

captioned action to add claims for unpaid CSR amounts from the 2019 benefit year.  See Dkt. 59.  

Quinn Emanuel’s successful and dedicated representation of the 2017-2018 CSR Class 

demonstrates that the firm is well-suited to represent the claims of the proposed 2019 CSR Class.   

6. As the largest firm in the nation devoted solely to business litigation—with over 

800 litigators worldwide, including more than 70 in the firm’s District of Columbia office—

Quinn Emanuel has been described as a “global force in business litigation” by the Wall Street 

Journal and a “litigation powerhouse” by The American Lawyer.  Quinn Emanuel has also been 

recognized by Legal Business three times as “US Law Firm of the Year.”  And The American 

Lawyer named the firm in 2015 and 2019 as a “Litigation Department of the Year: 

Finalist.”  Quinn Emanuel also was named “firm of the year” for Commercial Litigation in 2015 

by the Legal 500 USA Awards.  In 2020, Quinn Emanuel was voted the “most feared” firm in the 

world after independent BTI Consulting Group surveyed over 350 major companies who 

identified Quinn Emanuel as the firm they least wanted to face as opposing counsel.   

7. When representing plaintiffs, Quinn Emanuel has won over $70 billion in 

judgments and settlements.  Quinn Emanuel also tries more cases than almost any other major 

law firm.  The firm’s partners have first-chaired over 2,300 trials and arbitrations, and won over 

88%, including five 9-figure jury verdicts.  The firm has also obtained forty-three 9-figure 

settlements and nineteen 10-figure settlements.   

8. This case combines and will draw on the firm’s class action and healthcare 

practices, both of which are recognized as among the nation’s best.  For example, in 2013 and 

2016, Quinn Emanuel was named the “Class Action Practice Group of the Year” by Law360 for 

its work for plaintiffs and defendants in class action litigation.  More than half of the firm’s 
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partners regularly represent clients in class actions.   

9. I am the Managing Partner of Quinn Emanuel’s Chicago office.  I have been lead 

counsel in over 20 trials, multi-party jury trials and arbitrations, and have argued (and won) 

appeals, including several before state Supreme Courts and federal appellate courts.  Among 

other successes, I have been lead trial counsel for two class action trials to verdict and lead 

counsel for class action settlements of $63 million and $100 million for health plan class actions.  

I was a Trial Lawyer of the Year finalist in 2003 for obtaining the largest civil verdict in Illinois 

history, and have been named an Illinois “Super Lawyer” each year from 2006 through 2020. 

10. J.D. Horton is a partner in Quinn Emanuel’s Los Angeles office and has 

represented health plans in civil and regulatory actions for over 20 years.  He has obtained 

settlements of $40 million and $28 million on behalf of two health plan classes related to 

prescription drug purchases and represented the Kaiser Foundation Health Plan in multiple 

enforcement proceedings brought by the Department of Managed Health Care, including in a 40-

day trial that ended with the Court rejecting virtually the entirety of the Department’s case.  

Among many other health plan providers, he has represented Blue Shield of California in a 

declaratory relief action against the Department of Managed Health Care, as well as a major 

health care service plan in an arbitration against a large IPO.   

11. Adam Wolfson is a partner in Quinn Emanuel’s Los Angeles office, focusing on 

class actions and plaintiff-side litigation.  He was one of the principal co-lead counsel for 

plaintiffs in In re Polyurethane Foam Antitrust Litigation, where he helped obtain more than 

$430 million in settlements on behalf of a certified class in a case alleging a price-fixing 

conspiracy in the flexible polyurethane foam industry.  He also obtained a $283 million patent 

infringement and breach of contract trial verdict in 2014 on behalf of ViaSat, Inc. relating to its 
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competitor’s theft of innovative intellectual property and satellite designs.  He is currently 

representing a putative class of consumers harmed by supracompetitive ATM fees set by 

collusion amongst Visa, MasterCard, and their constituent bank investors, and is also 

representing a putative class of models in relation to breach of contract and labor law claims 

arising out of their misclassification as independent contractors by the nation’s top modeling 

agencies.   

12. Unlike many plaintiffs’ firms that traditionally take on class action litigation, 

Quinn Emanuel is a full service law firm that is not beholden to contingent income and is 

therefore able to fully fund such cases (including this one) on an individual basis.   

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on May 8, 2020. 

 Stephen A. Swedlow 
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KeyCite Yellow Flag - Negative Treatment
 Unconstitutional or PreemptedNegative Treatment Reconsidered by Florida ex rel. Atty. Gen. v. U.S. Dept. of Health and Human Services, 11th Cir.(Fla.),

Aug. 12, 2011

KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 157. Quality Affordable Health Care for All Americans
Subchapter IV. Affordable Coverage Choices for All Americans

Part A. Cost-Sharing Reductions

42 U.S.C.A. § 18071

§ 18071. Reduced cost-sharing for individuals enrolling in qualified health plans

Effective: March 30, 2010
Currentness

(a) In general

In the case of an eligible insured enrolled in a qualified health plan--

(1) the Secretary shall notify the issuer of the plan of such eligibility; and

(2) the issuer shall reduce the cost-sharing under the plan at the level and in the manner specified in subsection (c).

(b) Eligible insured

In this section, the term “eligible insured” means an individual--

(1) who enrolls in a qualified health plan in the silver level of coverage in the individual market offered through an Exchange;
and

(2) whose household income exceeds 100 percent but does not exceed 400 percent of the poverty line for a family of the
size involved.

In the case of an individual described in section 36B(c)(1)(B) of Title 26, the individual shall be treated as having household
income equal to 100 percent for purposes of applying this section.

(c) Determination of reduction in cost-sharing

(1) Reduction in out-of-pocket limit
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(A) In general

The reduction in cost-sharing under this subsection shall first be achieved by reducing the applicable out-of pocket 1  limit
under section 18022(c)(1) of this title in the case of--

(i) an eligible insured whose household income is more than 100 percent but not more than 200 percent of the poverty
line for a family of the size involved, by two-thirds;

(ii) an eligible insured whose household income is more than 200 percent but not more than 300 percent of the poverty
line for a family of the size involved, by one-half; and

(iii) an eligible insured whose household income is more than 300 percent but not more than 400 percent of the poverty
line for a family of the size involved, by one-third.

(B) Coordination with actuarial value limits

(i) In general

The Secretary shall ensure the reduction under this paragraph shall not result in an increase in the plan's share of the
total allowed costs of benefits provided under the plan above--

(I) 94 percent in the case of an eligible insured described in paragraph (2)(A);

(II) 87 percent in the case of an eligible insured described in paragraph (2)(B);

(III) 73 percent in the case of an eligible insured whose household income is more than 200 percent but not more
than 250 percent of the poverty line for a family of the size involved; and

(IV) 70 percent in the case of an eligible insured whose household income is more than 250 percent but not more
than 400 percent of the poverty line for a family of the size involved.

(ii) Adjustment

The Secretary shall adjust the out-of pocket limits under paragraph (1) if necessary to ensure that such limits do not
cause the respective actuarial values to exceed the levels specified in clause (i).

(2) Additional reduction for lower income insureds
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The Secretary shall establish procedures under which the issuer of a qualified health plan to which this section applies shall
further reduce cost-sharing under the plan in a manner sufficient to--

(A) in the case of an eligible insured whose household income is not less than 100 percent but not more than 150 percent
of the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 94 percent of such costs;

(B) in the case of an eligible insured whose household income is more than 150 percent but not more than 200 percent of
the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 87 percent of such costs; and

(C) in the case of an eligible insured whose household income is more than 200 percent but not more than 250 percent of
the poverty line for a family of the size involved, increase the plan's share of the total allowed costs of benefits provided
under the plan to 73 percent of such costs.

(3) Methods for reducing cost-sharing

(A) In general

An issuer of a qualified health plan making reductions under this subsection shall notify the Secretary of such reductions
and the Secretary shall make periodic and timely payments to the issuer equal to the value of the reductions.

(B) Capitated payments

The Secretary may establish a capitated payment system to carry out the payment of cost-sharing reductions under this
section. Any such system shall take into account the value of the reductions and make appropriate risk adjustments to
such payments.

(4) Additional benefits

If a qualified health plan under section 18022(b)(5) of this title offers benefits in addition to the essential health benefits
required to be provided by the plan, or a State requires a qualified health plan under section 18031(d)(3)(B) of this title to
cover benefits in addition to the essential health benefits required to be provided by the plan, the reductions in cost-sharing
under this section shall not apply to such additional benefits.

(5) Special rule for pediatric dental plans

If an individual enrolls in both a qualified health plan and a plan described in section 18031(d)(2)(B)(ii)(I) 2  of this title for
any plan year, subsection (a) shall not apply to that portion of any reduction in cost-sharing under subsection (c) that (under
regulations prescribed by the Secretary) is properly allocable to pediatric dental benefits which are included in the essential
health benefits required to be provided by a qualified health plan under section 18022(b)(1)(J) of this title.
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(d) Special rules for Indians

(1) Indians under 300 percent of poverty

If an individual enrolled in any qualified health plan in the individual market through an Exchange is an Indian (as defined
in section 5304(d) of Title 25) whose household income is not more than 300 percent of the poverty line for a family of the
size involved, then, for purposes of this section--

(A) such individual shall be treated as an eligible insured; and

(B) the issuer of the plan shall eliminate any cost-sharing under the plan.

(2) Items or services furnished through Indian health providers

If an Indian (as so defined) enrolled in a qualified health plan is furnished an item or service directly by the Indian
Health Service, an Indian Tribe, Tribal Organization, or Urban Indian Organization or through referral under contract health
services--

(A) no cost-sharing under the plan shall be imposed under the plan for such item or service; and

(B) the issuer of the plan shall not reduce the payment to any such entity for such item or service by the amount of any
cost-sharing that would be due from the Indian but for subparagraph (A).

(3) Payment

The Secretary shall pay to the issuer of a qualified health plan the amount necessary to reflect the increase in actuarial value
of the plan required by reason of this subsection.

(e) Rules for individuals not lawfully present

(1) In general

If an individual who is an eligible insured is not lawfully present--

(A) no cost-sharing reduction under this section shall apply with respect to the individual; and

(B) for purposes of applying this section, the determination as to what percentage a taxpayer's household income bears to
the poverty level for a family of the size involved shall be made under one of the following methods:

(i) A method under which--
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(I) the taxpayer's family size is determined by not taking such individuals into account, and

(II) the taxpayer's household income is equal to the product of the taxpayer's household income (determined without
regard to this subsection) and a fraction--

(aa) the numerator of which is the poverty line for the taxpayer's family size determined after application of
subclause (I), and

(bb) the denominator of which is the poverty line for the taxpayer's family size determined without regard to
subclause (I).

(ii) A comparable method reaching the same result as the method under clause (i).

(2) Lawfully present

For purposes of this section, an individual shall be treated as lawfully present only if the individual is, and is reasonably
expected to be for the entire period of enrollment for which the cost-sharing reduction under this section is being claimed, a
citizen or national of the United States or an alien lawfully present in the United States.

(3) Secretarial authority

The Secretary, in consultation with the Secretary of the Treasury, shall prescribe rules setting forth the methods by which
calculations of family size and household income are made for purposes of this subsection. Such rules shall be designed to
ensure that the least burden is placed on individuals enrolling in qualified health plans through an Exchange and taxpayers
eligible for the credit allowable under this section.

(f) Definitions and special rules

In this section:

(1) In general

Any term used in this section which is also used in section 36B of Title 26 shall have the meaning given such term by such
section.

(2) Limitations on reduction

No cost-sharing reduction shall be allowed under this section with respect to coverage for any month unless the month is a
coverage month with respect to which a credit is allowed to the insured (or an applicable taxpayer on behalf of the insured)
under section 36B of such title.
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(3) Data used for eligibility

Any determination under this section shall be made on the basis of the taxable year for which the advance determination is
made under section 18082 of this title and not the taxable year for which the credit under section 36B of Title 26 is allowed.

CREDIT(S)

(Pub.L. 111-148, Title I, § 1402, Mar. 23, 2010, 124 Stat. 220; Pub.L. 111-152, Title I, § 1001(b), Mar. 30, 2010, 124 Stat.
1031.)

Notes of Decisions (11)

Footnotes

1 So in original. Probably should be "out-of-pocket".
2 So in original. Probably should be "18031(d)(3)(B)(ii)(I)".
42 U.S.C.A. § 18071, 42 USCA § 18071
Current through P.L. 116-140.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Rules of the United States Court of Federal Claims (Refs & Annos)

Title IV. Parties

RCFC Rule 23

Rule 23. Class Actions

Currentness

(a) Prerequisites. One or more members of a class may sue as representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the class.

(b) Class Actions Maintainable. A class action may be maintained if RCFC 23(a) is satisfied and if:

(1) [not used];

(2) the United States has acted or refused to act on grounds generally applicable to the class; and

(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these findings include:

(A) the class members' interests in individually controlling the prosecution of separate actions;

(B) the extent and nature of any litigation concerning the controversy already begun by class members;

(C) [not used]; and

(D) the likely difficulties in managing a class action.
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(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues as a class representative, the court must determine by
order whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the class and the
class claims, issues, or defenses, and must appoint class counsel under RCFC 23(g).

(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or amended before
final judgment.

(2) Notice.

(A) [Not used.]

(B) For any class certified under RCFC 23(b)--or upon ordering notice under RCFC 23(e)(1) to a class proposed to be
certified for purposes of settlement under RCFC 23(b)--the court must direct to class members the best notice that is
practicable under the circumstances, including individual notice to all members who can be identified through reasonable
effort. The notice may be by one or more of the following: United States mail, electronic means, or other appropriate
means. The notice must clearly and concisely state in plain, easily understood language:

(i) the nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an attorney if the member so desires;

(v) that the court will include in the class any member who requests inclusion;

(vi) the time and manner for requesting inclusion;

(vii) the binding effect of a class judgment on members under RCFC 23(c)(3); and

(viii) that the court may permit withdrawal from the class of a member who initially requested inclusion.
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(3) Judgment. Whether or not favorable to the class, the judgment in a class action must include and specify or describe
those to whom the RCFC 23(c)(2) notice was directed, and whom the court finds to be class members.

(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with respect to particular
issues.

(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.

(d) Conducting the Action.

(1) In General. In conducting an action under this rule, the court may issue orders that:

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or complication in presenting
evidence or argument;

(B) require--to protect class members and fairly conduct the action--giving appropriate notice to some or all class members
of:

(i) any step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members' opportunity to signify whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations about representation of absent persons and that the
action proceed accordingly; or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under RCFC 23(d)(1) may be altered or amended from time to time and
may be combined with an order under RCFC 16.
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(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses of a certified class--or a class proposed
to be certified for purposes of settlement--may be settled, voluntarily dismissed, or compromised only with the court's approval.
The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) Notice to the Class.

(A) Information That Parties Must Provide to the Court. The parties must provide the court with information sufficient
to enable it to determine whether to give notice of the proposal to the class.

(B) Grounds for a Decision to Give Notice. The court must direct notice in a reasonable manner to all class members
who would be bound by the proposal if giving notice is justified by the parties' showing that the court will likely be able to:

(i) approve the proposal under RCFC 23(e)(2); and

(ii) certify the class for purposes of judgment on the proposal.

(2) Approval of the Proposal. If the proposal would bind class members, the court may approve it only after a hearing and
only on finding that it is fair, reasonable, and adequate after considering whether:

(A) the class representatives and class counsel have adequately represented the class;

(B) the proposal was negotiated at arm's length;

(C) the relief provided for the class is adequate, taking into account:

(i) the costs, risks, and delay of trial and appeal;

(ii) the effectiveness of any proposed method of distributing relief to the class, including the method of processing class-
member claims;

(iii) the terms of any proposed award of attorney's fees, including timing of payment; and

(iv) any agreement required to be identified under RCFC 23(e)(3); and

(D) the proposal treats class members equitably relative to each other.

(3) Identifying Agreements. The parties seeking approval must file a statement identifying any agreement made in
connection with the proposal.
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(4) Opportunity to Withdraw. If the class action was previously certified under RCFC 23(b), the court may refuse to approve
a settlement unless it affords an opportunity to request withdrawal to individual class members who had earlier elected to
join the class.

(5) Class-Member Objections.

(A) In General. Any class member may object to the proposal if it requires court approval under this subdivision (e). The
objection must state whether it applies only to the objector, to a specific subset of the class, or to the entire class, and also
state with specificity the grounds for the objection.

(B) Court Approval Required for Payment in Connection With an Objection. Unless approved by the court after a
hearing, no payment or other consideration may be provided in connection with:

(i) forgoing or withdrawing an objection, or

(ii) forgoing, dismissing, or abandoning an appeal from a judgment approving the proposal.

(C) Procedure for Approval After an Appeal. [Not used.]

(f) Appeals. [Not used.]

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint class counsel.
In appointing class counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or investigating potential claims in the action;

(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in the action;

(iii) counsel's knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;
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(C) may order potential class counsel to provide information on any subject pertinent to the appointment and to propose
terms for attorney's fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under RCFC
23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under RCFC 23(g)(1) and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant best able to represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class before determining whether
to certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the class.

(h) Attorney's Fees and Nontaxable Costs. In a certified class action, the court may award reasonable attorney's fees and
nontaxable costs that are authorized by law or by the parties' agreement. The following procedures apply:

(1) A claim for an award must be made by motion under RCFC 54(d)(2), subject to the provisions of this subdivision (h),
at a time the court sets. Notice of the motion must be served on all parties and, for motions by class counsel, directed to
class members in a reasonable manner.

(2) A class member, or party from whom payment is sought, may object to the motion.

(3) The court may hold a hearing and must find the facts and state its legal conclusions under RCFC 52(a).

(4) [Not used.]

CREDIT(S)
(As revised and reissued May 1, 2002; as amended July 1, 2004; Nov. 3, 2008; Jan. 11, 2010; July 2, 2018; July 1, 2019.)

RULES COMMITTEE NOTES
2002 Revision

RCFC 23 has been completely rewritten. Although the court's rule is modeled largely on the comparable FRCP, there are
significant differences between the two rules. In the main, the court's rule adopts the criteria for certifying and maintaining a
class action as set forth in Quinault Allottee Ass'n v. United States, 197 Ct. Cl. 134, 453 F.2d 1272 (1972).

Appx.017

Case 1:17-cv-00877-MMS   Document 82-1   Filed 05/08/20   Page 19 of 21

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000609&cite=USFCLCTR54&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4be3000003be5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000609&cite=USFCLCTR54&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4be3000003be5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000609&cite=USFCLCTR52&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000609&cite=USFCLCTR52&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972107994&pubNum=0000350&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972107994&pubNum=0000350&originatingDoc=NA4BE4BC0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Rule 23. Class Actions, FCL CT Rule 23

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7

Because the relief available in this court is generally confined to individual money claims against the United States, the situations
justifying the use of a class action are correspondingly narrower than those addressed in FRCP 23. Thus, the court's rule does
not accommodate, inter alia, the factual situations redressable through declaratory and injunctive relief contemplated under
FRCP 23(b)(1) and (b)(2).

Additionally, unlike the FRCP, the court's rule contemplates only opt-in class certifications, not opt-out classes. The latter were
viewed as inappropriate here because of the need for specificity in money judgments against the United States, and the fact that
the court's injunctive powers--the typical focus of an opt-out class--are more limited than those of a district court.

Finally, the court's rule does not contain a provision comparable to FRCP 23(f). That subdivision, which provides that a “court
of appeals may in its discretion permit an appeal from an order ... granting or denying class certification,” has its origin in
28 U.S.C. § 1292(e), which authorizes the Supreme Court to promulgate rules that provide for an appeal of an interlocutory
decision other than those set out in Section 1292. Because no comparable statutory authority exists for this court's promulgation
of a similar rule, subdivision (f) has been omitted. It should be noted, however, that the Court of Federal Claims may certify
questions to the Court of Appeals for the Federal Circuit pursuant to 28 U.S.C. §§ 1292(b), 1295.

2004 Amendment

In addition to the rule changes introduced in 2002, the text of the current rule also incorporates the revisions to FRCP 23 effective
December 1, 2003. These revisions, which appear as subdivisions (c), (e), (g), and (h) of the rule, adopt the text of the FRCP
except where modification in wording was necessary to accommodate the “opt-in” character of this court's class action practice.

2008 Amendment

The language of RCFC 23 has been amended to conform to the general restyling of the FRCP.

In addition, subdivision (h) (“Attorney's Fees and Nontaxable Costs”) has been expanded to (i) recognize that an award of
attorney's fees may be authorized either by law (as was previously recognized in the rule) or “by the parties' agreement”; and
(ii) include the procedural protections accorded class members under FRCP 23(h)(1)-(3) with respect to claims for an award
of attorney's fees.

2010 Amendment

RCFC 23(g)(1)(B) has been amended by substituting the word “adequately” for the word “accurately” to conform to the FRCP.

2018 Amendment

RCFC 23(c)(2)(B) has been amended by adding item (viii) to allow withdrawal from the class of a member who initially
requested inclusion.

2019 Amendment

RCFC 23 has been amended in accordance with the corresponding changes to FRCP 23 that became effective December 1, 2018.

Notes of Decisions (176)

RCFC Rule 23, 28 U.S.C.A., FCL CT Rule 23
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