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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

 
LAURA BRISCOE, KRISTIN MAGIERSKI, and 
EMILY ADAMS on behalf of themselves and all 
others similarly situated,  

 
                                 Plaintiffs,  
 
         v.                                                           
                                                                          
HEALTH CARE SERVICE CORPORATION 
and BLUE CROSS AND BLUE SHIELD OF 
ILLINOIS, 
  
                                    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  
     No. 1:16-cv-10294 
     Honorable John Robert Blakey 

 
 
 
 

 

 
PLAINTIFFS’ RESPONSE TO DEFENDANT’S  
NOTICE OF SUPPLEMENTAL AUTHORITY 

 
Plaintiffs hereby respectfully submit this Response to Defendant Health Care Service 

Corporation’s (“HCSC”) Notice of Supplemental Authority (Dkt. 186) which directs this Court to 

a District of Utah Memorandum Decision & Order in Amy G., et al. v. United Healthcare and 

United Behavioral Health, Case No. 2:17-cv-00413-DN-EJF (USDC D. Utah) (“Amy G.”).  

HCSC mischaracterizes and omits critical, fundamental facts about the Amy G. case that 

render HCSC’s citation to it in this Action misleading and inapposite.  First, there is no federal 

mandate requiring coverage for Wilderness Therapy.1  Second, the insurer in Amy G. did not have 

                                                           

1 In the context of insurance coverage, wilderness therapy or a wilderness program, which therapy 
was at issue in Amy G., relates to treatments for behavioral health conditions. United HealthCare 
(UHC) delegates to United Behavioral Health (UBH) its discretion to administer behavioral health 
benefits.  See Amy G., UHC and UBH Opposition to Plaintiffs’ Motion for Class Certification 
(“UHC Amy G. Opp.”), Dkt. 68, at pg. 1. 
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a coverage policy governing Wilderness Therapy.   

The ACA mandates coverage specifically and expressly for “breastfeeding support and 

counseling services” as a preventive-health care benefit.  In contrast, no federal regulation, not 

even the Mental Health Parity Act, mandates coverage of “Wilderness Therapy”.  As UHC/UBH 

acknowledged in Amy G., coverage determinations with respect to behavioral health treatments an 

insured seeks, which could include Wilderness Therapy among many other treatments, are based 

on the following case-by-case assessment: 

When a member requests benefits for a level of care including an overnight 
stay, the request is reviewed individually by licensed clinicians. First, a UBH 
Care Advocate (a licensed masters-level clinician or nurse) collects from the 
provider the member’s individual clinical information, treatment history, 
proposed treatment plan and other relevant information, and the Care Advocate 
reviews available records for the same information. Ex. B at 36:5–11, 108:24– 
109:20 (Solomon Dep.). The Care Advocate also reviews the coverage terms in 
the applicable plan and UBH’s clinical guidelines. Ex. A at 8:13–9:5 (Johnson 
Dep.). If the Care Advocate determines that the service is medically necessary 
and covered under the plan, the Care Advocate can authorize benefits. Ex. B at 
42:20–44:1 (Solomon Dep.). If the Care Advocate determines that the requested 
service is not medically necessary, including because it is an “unproven” 
service under the member’s benefit plan, the Care Advocate refers the request 
to a UBH Medical Director (a licensed psychiatrist) for independent peer 
review. Id. at 107:22–108:22. The Medical Director then seeks to have a peer-
to-peer conversation with the treating provider and considers a host of factors 
to independently evaluate coverage, including the member’s individualized 
needs, the level of benefits requested, the proposed course of treatment, and the 
terms of the benefit plan. “Each case is taken individually” and involves “a 
determination of what is needed for that person at that time.” Id. at 167:5–20; 
see also id. at 121:8–123:18. 

 
See UHC Amy G. Opp., Dkt. 68, at pg. 6.2    

                                                           

2 To be clear, the above-referenced UBH clinicians use UBH’s Clinical Technology Assessment 
Committee’s (“CTAC”) assessments concerning whether a treatment for behavioral health 
diagnoses is “proven or medically necessary form of treatment for any behavioral health 
diagnoses” (id. at 5), but the CTAC assessments are not a coverage policy with respect to 
Wilderness Therapy, which is why the above-referenced process occurs as to each Wilderness 
Therapy claim.  
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Necessarily then, the differing coverage determinations and payments in Amy G., on which 

that opinion is grounded, resulted from the foregoing individual case-by-case claim considerations 

and processing,3 untethered to an express uniform policy such as HCSC’s breastfeeding support 

and counseling policy in this case.  HCSC ignores these seminal differences. 

Breastfeeding support and counseling services are expressly and specifically a federally 

mandated, delineated benefits that are required to be covered at no cost.4  Therefore, HCSC 

established and maintained its written Medical and Payment/Coding Policy that expressly stated 

when it would cover each breastfeeding support and counseling claim submitted.  The Policy: 

expressly excluded out-of-network claims from no-cost coverage; and, expressly provided only 

limited procedure codes (the CPT codes) that, if identified in the insureds’ claim, would trigger 

payment specifically for breastfeeding support and counseling claims.  It is that Policy that 

Plaintiffs and each class member challenge.  There was no comparable objective, written policy in 

Amy G.  

Here, each breastfeeding support and counseling claim was to be adjudicated under the 

objective standards set forth in HCSC’s written policy, the terms of which Plaintiffs and each Class 

member challenge (in that, it excluded out-of-network claims and the codes were too limited).  

That HCSC determined to make exceptions to its written policy (and thus some breastfeeding 

claims may have been paid, which is not what occurred in Amy G.) does not change the analysis.   

The fact that some Class members’ claims were processed or paid does not alter the fact 

                                                           

3 Such insurance claim processing is dictated and necessitated by the nature of the condition for 
which treatments, like Wilderness Therapy and other behavioral health therapies are sought, 
namely, the treatment of metal health conditions.  
4 While one may not agree with the ACA’s preventive health coverage mandate, or the inclusion 
breastfeeding support and counsel services as a delineated preventive service required to be 
covered, it is the law.   
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that HCSC’s written policy was fundamentally deficient or render the class sought here any less 

certifiable under Rule 23.  A contrary determination would run counter to well-established law 

that a product defect is no less a defect just because it does not materialize for all purchasers or 

users.5  To hold otherwise, would open the door to any insured (and any corporate defendant) 

taking affirmative steps to preemptively defeat the applicability of Rule 23 by treating some 

insureds’ or consumer’s claims differently than others, to create a contrived lack of commonality.     

At bottom, as Plaintiffs’ papers demonstrate and Amy G. highlights, the members of the 

Class in this Action were subject to the same Policy, rendering certification under Rule 23(a), 

(b)(1) and (b)(2) of the narrowed Classes and sub-Classes factually and legally supported.  See 

Plaintiffs’ renewed Motion (Dkt. 145, 148, 171).  Accordingly, Plaintiffs request that the Court 

overrule HCSC’s unfounded assertions, and grant Plaintiffs’ Motion for Class Certification.  

DATED: June 15, 2020 

CHIMICLES  SCHWARTZ KRINER & 
DONALDSON-SMITH LLP 
 
By: /s/ Kimberly Donaldson-Smith  
Nicholas E. Chimicles (admitted pro hac vice) 
Kimberly Donaldson Smith (admitted pro hac vice) 
Stephanie E. Saunders (admitted pro hac vice) 
361 W. Lancaster Avenue 
Haverford, PA 19041 
(610) 642-8500 
NEC@Chimicles.com 
KMD@Chimicles.com 

                                                           

5 See Wolin v. Jaguar Land Rover N. Am., LLC, 617 F.3d 1168, 1173 (9th Cir. 2010) (rejecting the 
notion that individual manifestations of a defect precluded resolution of the claims on a class-wide 
basis).  In Wolin, the Ninth Circuit concluded that the district court “erred when it concluded . . . 
that certification is inappropriate because [plaintiffs] did not prove that the defect manifested in a 
majority of the class’s vehicles. . . .”  Wolin, 617 F.3d at 1173; see also Pella Corp. v. Saltzman, 
606 F.3d 391, 394 (7th Cir. 2010) (holding that the possibility of including people who have not 
been injured by defendant’s conduct does not preclude class certification “because at the outset of 
the case many members may be unknown, or the facts bearing on their claims may be unknown. 
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SES@Chimicles.com 
 
Proposed Class Counsel 

Paul D. Malmfeldt, Esq. 
BLAU & MALMFELDT 
566 West Adams Street, Suite 600 
Chicago, Illinois 60661-3632 
Phone: (312) 443-1600 
Fax: (312) 443-1665 
 
Jonathan W. Cuneo (to seek admission pro hac vice) 
Pamela B. Gilbert (to seek admission pro hac vice) 
Monica E. Miller (to seek admission pro hac vice) 
Katherine Van Dyck (to seek admission pro hac vice) 
CUNEO GILBERT & LADUCA, LLP 
4725 Wisconsin Ave. NW, Suite 200 
Washington, DC 20016 
Phone: (202) 789-3960 
Fax: (202) 789-1813 
 
Attorneys for Plaintiffs  
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CERTIFICATE OF SERVICE 

 I, Kimberly M. Donaldson Smith, an attorney, hereby certify that on June 15, 2020, I 

electronically filed a true and correct copy of the foregoing document with the Clerk of the Court 

using the CM/ECF system. Participants in the case who are registered CM/ECF users will be 

served by the CM/ECF system.   

 

       /s/ Kimberly M. Donaldson-Smith  
       Kimberly M. Donaldson-Smith 
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