
DB1/ 93099358.6 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

) 
HEALTHYCT, INC., ) 
IN LIQUIDATION ) 

) 
Plaintiff, ) 

) Case No. _______________ 
v. ) 

) 
UNITED STATES OF AMERICA, ) 

) 
) Judge: _______________ 

Defendant. ) 
) 
) 

COMPLAINT 

Plaintiff HealthyCT, Inc., in Liquidation (“HealthyCT”) brings this action against the 

United States of America and its agencies and instrumentalities (“Defendant” or the 

“Government”), and alleges the following:    

NATURE OF THE CASE 

HealthyCT brings this action seeking damages for the Defendant’s violations of the 

transitional reinsurance and risk corridors provisions of the Patient Protection and Affordable 

Care Act and implementing regulations, as well as Defendant’s breaches of its transitional 

reinsurance and risk corridors payment obligations under express and implied-in-fact contracts, 

Defendant’s breaches of the covenant of good faith and fair dealing implied in Defendant’s 

contracts with HealthyCT, and Defendant’s taking of HealthyCT’s property without just 

compensation in violation of the Fifth Amendment of the U.S. Constitution.   

Sept 12 2017

17-1233 C

Receipt number 9998-4179465
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INTRODUCTION 

1. This case involves a federal program that Congress established to promote the 

nearly universal availability of health insurance.  The program was established with the 

Government assuming a portion of the risk of underwriting a previously uninsured population.  It 

did so by providing certain safeguards to prevent runaway claims costs.  Hundreds of companies, 

including HealthyCT, wrote insurance under the new standards relying on these Government 

safeguards.  But instead of honoring its obligations, the Government has reneged on crucial 

safeguard payments, driving HealthyCT and other similar organizations into bankruptcy. 

2. In March 2010, the Government enacted the Patient Protection and Affordable 

Care Act, Pub. L. 111-148 (March 23, 2010), 124 Stat. 119 and the Health Care and Education 

Reconciliation Act, Pub. L. 111-152 (March 30, 2010), 124 Stat. 1029 (together, the “ACA”).  

The ACA significantly altered the health insurance market nationwide.  It brought guaranteed 

availability of health care to most Americans and prohibited health insurers from using factors 

such as health status, medical history and gender to set premium rates or deny coverage.  The 

ACA also imposed an “individual mandate” requiring individuals to purchase coverage if they 

are not otherwise insured, and created federal subsidies to offset the cost of coverage for many 

individuals.  It also created the health insurance exchanges (“Exchanges”), which are online 

marketplaces where individuals and small groups may purchase health insurance.   

3. In order to promote competition within the Exchanges and to provide consumers 

with greater choices among health plans that meet certain federally-mandated criteria (“Qualified 

Health Plans” or “QHPs”), the ACA established the Consumer Operated and Oriented Plan 

(“CO-OP”) program.  The CO-OP program authorized start-up and surplus note financing for 

non-profit health insurers.  The start-up and solvency loan financing arrangements are 

effectuated through a loan agreement between the CO-OP and the U.S. Department of Health 
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and Human Services (“HHS”), Centers for Medicare and Medicaid Services (“CMS”).  One of 

the CO-OP loan agreement provisions requires the CO-OP to offer QHPs to individuals and 

small groups.   

4. The individual mandate, together with the availability of subsidies and the 

Exchanges, dramatically increased the number of individuals purchasing health insurance.  Many 

of these individuals were previously uninsured.  This created significant uncertainty for 

HealthyCT and other health insurers, which had no previous experience or reliable data to 

meaningfully assess the needs and medical costs associated with this previously uninsured new 

population and to set their premiums accordingly.   

5. Acknowledging this uncertainty for health insurers, and to encourage participation 

in the Exchanges, Congress included in the ACA three risk-sharing and premium-stabilization 

programs, namely transitional reinsurance, temporary risk corridors, and risk adjustment, 

referred to as the “3R’s.”  These programs were intended to help protect participating health 

insurers against runaway claims costs resulting from adverse selection by insureds and premium 

deficiencies as the ACA’s market reforms were implemented.  This case involves two of those 

programs:  transitional reinsurance and temporary risk corridors.   

6. Section 1341 of the ACA provides a reinsurance program for the first three 

benefit years of the ACA’s market reforms:  calendar years 2014 (“CY 2014”), 2015 (“CY 

2015”) and 2016 (“CY 2016”).  The reinsurance provides a safeguard against “high risk” 

individuals (i.e., those with high medical costs).  Under the reinsurance program, health 

insurance issuers are eligible for reinsurance payments when an enrollee’s medical costs reach a 

specified “attachment point.”  The reinsurance payments stop when the enrollee’s medical costs 

reach a specified “cap.”  The reinsurance payments are based on a percentage of the medical 
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costs between the attachment point and the cap, depending on the revenues generated by 

contributing entities into the program and the medical costs qualifying for reinsurance payments.     

7. The ACA gives states the option to operate their own reinsurance program or to 

allow HHS to operate one for the state.  HHS delegated rulemaking authority for the reinsurance 

and risk corridors programs to CMS, a division of HHS.  76 FR 53903, 53903-53904 (Aug. 30, 

2011).  Connecticut elected to run its own reinsurance program for CY 2014 but subsequently 

elected to have HHS operate the reinsurance program on behalf of Connecticut for part of CY 

2015 and all of CY 2016.  Bulletin, CMS, “Transitional Reinsurance Program – CMS to Begin 

Operating on behalf of the State of Connecticut” (Apr. 28, 2017) (available at: 

https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Transitional-

Reinsurance-Program-%E2%80%93-CMS-to-Begin-Operating-on-behalf-of-the-State-of-

Connecticut.pdf.)   

8. Section 1342 of the ACA established a temporary “risk corridors” program for 

CY 2014, CY 2015 and CY 2016.  The risk corridors program was designed to encourage health 

insurers to participate in the exchanges and to help mitigate the uncertainty in establishing 

premium rates by sharing gains and losses between QHPs and the Government.  Under the risk 

corridors program, the Government is legally responsible for making specific payments to a QHP 

if the QHP’s allowable costs are greater than a certain percentage of the target amount of its 

premium revenues.  Conversely, the QHPs must pay the Government certain sums if the QHP’s 

allowable costs are less than a certain percentage of the target amount of its premium revenues.    

Allowable costs include claims and money spent on quality improvement, and the target amount 

of premiums equals premiums collected minus the administrative costs of the plan.  The ACA 
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does not contain any financial limits or restraints on the Government’s mandatory risk corridors 

payments to QHPs.   

9. HealthyCT is entitled to a reinsurance payment equal to $10,022 for CY 2015 and 

$6,345,388 for CY 2016.  In addition, HealthyCT is entitled to a risk corridors payment equal to 

$1,561,044 for CY 2014, $14,583,148 for CY 2015, and $25,582,824 for CY 2016.  

10. The Defendant has breached its statutory and contractual obligations to make the 

reinsurance and risk corridors payments in full.  For CY 2014, the Defendant has paid out only 

14% of the risk corridors amounts due.  In addition, the Defendant will not pay any of its CY 

2015 or CY 2016 risk corridors obligations unless and until it receives sufficient risk corridors 

payments from QHPs to satisfy its $2.5 billion debt to all QHPs for the CY 2014 risk corridors 

obligations.  Based on recent financial information published by HHS, it is clear that amounts 

due to the Government from QHPs do not come close to this amount.   

11. This action seeks the recovery of the $48,082,426 shortfall the Government owes 

HealthyCT under the reinsurance and risk corridors provisions of the ACA.   

JURISDICTION 

12. This Court has jurisdiction over this action pursuant to the Tucker Act, 28 U.S.C. 

§ 1491, because HealthyCT brings claims for damages over $10,000 against the Government 

based on its violations of a money-mandating Act of Congress, money-mandating regulations of 

an executive department, an express contract and/or an implied-in-fact contract with the 

Government, and a taking of HealthyCT’s property in violation of the Fifth Amendment of the 

Constitution.     
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PARTIES 

13. Plaintiff HealthyCT is a Connecticut-domiciled health insurer having its principal 

office at 35 Thorpe Ave., Suite 104, Wallingford, CT.  HealthyCT was formed in 2011 as a non-

profit entity in Connecticut with the intent to participate in the Connecticut health care market as 

a CO-OP as identified in Section 1322 of the ACA.     

14. Defendant is the United States of America and its agencies and instrumentalities, 

including HHS and CMS.   

STATEMENT OF FACTS 

Congress Enacts the Patient Protection and Affordable Care Act 

15. Congress enacted the ACA in 2010.  The ACA aimed to increase the number of 

Americans covered by health insurance and decrease the cost of health care in the United States, 

and includes a series of interlocking reforms designed to expand coverage in the individual and 

small employer group health insurance markets.   

16. The ACA provides that “each health insurance issuer that offers health insurance 

coverage in the individual or group market in a State must accept every employer and individual 

in the State that applies for such coverage.”  42 U.S.C. § 300gg-1(a).  The ACA generally bars 

insurers from charging higher premiums on the basis of a person’s health.  See 42 U.S.C. § 

300gg (providing a limited number of factors on which premium may be based).   

17. Section 1311 of the ACA established the framework for statewide marketplaces 

known as “American Health Benefit Exchanges” or “Exchanges.”  42 U.S.C. § 18031.  The 

Exchanges were intended to facilitate the purchase of QHPs.  HealthyCT participated and offered 

QHPs in the Exchange established in Connecticut, Access Health CT (the “Connecticut 

Exchange”), pursuant to Section 1311 of the ACA.   
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18. Section 1322 of the ACA established the CO-OP Program.  HealthyCT was 

formed and operated as a CO-OP under the ACA.    HealthyCT entered into a Loan Agreement 

with HHS and CMS dated June 7, 2012 (as amended, the “Loan Agreement”).  Among other 

things, the Loan Agreement required HealthyCT to “satisfy and meet all applicable requirements 

of the Affordable Care Act, and regulations promulgated thereunder, including but not 

necessarily limited to the regulations codified at 45 CFR Part 156, as well as terms of the CO-OP 

FOA and any and all additional CO-OP Program guidance as may be issued or released by [HHS 

and CMS] from time to time…”  Loan Agreement at 23.  In turn, the Government committed to a 

functional ACA as that law and its implementing regulations were drafted and intended.     

The ACA’s Premium-Stabilization Programs – The “3Rs”

19. Sections 1341 to 1343 of the ACA established three risk-sharing and premium-

stabilization programs to help protect health insurers against runaway claims costs from adverse 

risk selection and market uncertainty.  42 U.S.C. §§ 18061–18063; see also 76 FR 41929, 41930 

(July 15, 2011) (“These programs will mitigate the impact of potential adverse selection and 

stabilize premiums in the individual and small group markets as insurance reforms and the 

Affordable Insurance Exchanges (“Exchanges”) are implemented, starting in 2014.”).  The two 

temporary programs – reinsurance and risk corridors – were intended to provide stability while 

the ACA’s market reforms were being implemented.  Prior to the implementation of the ACA, 

insurers protected against runaway claims costs by declining to write unhealthy individuals or to 

write them at only high premiums.  The ACA eliminated these conventional tools and substituted 

programs that were intended to protect insurers from the effects of having to take all insureds at 

the same price regardless of health. The permanent risk adjustment program was designed to 

provide payments to health insurance issuers that attract high-risk populations (such as 
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individuals with chronic conditions) and discourage insurers from targeting only healthy people.  

This action relates to the reinsurance and risk corridors programs.   

The Risk Corridors Program 

20. Section 1342 of the ACA requires the Secretary of HHS to establish a temporary 

risk corridors program that provides for the Government to share in QHPs’ gains or losses 

resulting from inaccurate rate setting annually for CY 2014, CY 2015 and CY 2016 in the 

individual and small group markets.  42 U.S.C. § 18062.   

21. The risk corridors program was modeled after a similar program implemented as 

part of the Medicare Part D prescription drug benefit program.  See 42 U.S.C. § 18062(a) 

(requiring that the risk corridors “program shall be based on the program for regional 

participating provider organizations under part D of title XVIII of the Social Security Act”).  The 

explicit reference to the Medicare Part D risk corridors program indicates Congress’ intent that 

the ACA risk corridors program, like that in Medicare Part D, provide for annual payments.  See

42 U.S.C. § 1395w-115(e)(3)(A) (Medicare Part D provision directing HHS to establish a risk 

corridor for each prescription drug plan for each plan year); see also 42 C.F.R. § 423.336(c) 

(2009) (Medicare Part D implementing regulations providing for payments on either a lump-sum 

or adjusted monthly basis in the year following a coverage year).   

22. Congress was aware of HHS’ regulations and payment scheme for the Medicare 

Part D risk corridors program when it enacted the ACA in March 2010.  By expressly directing 

HHS to model the ACA risk corridors provisions on the Medicare Part D risk corridors program, 

Congress intended a program of ACA risk corridors payments to be made in full on an annual 

basis, just as the payments are made under the Medicare Part D risk corridors program.   

23. The risk corridors program under the ACA applies only to issuers of QHPs on the 

Exchanges.  It was intended to “protect against uncertainty in the Exchange by limiting the 
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extent of issuer losses (and gains)” during the first three years of the sweeping reforms brought 

by the ACA.”  76 FR 41929, 41930 (July 15, 2011).  Congress recognized that without the risk-

sharing provided by the risk corridors program, insurers electing to participate in the newly-

created Exchanges were likely to be more conservative in setting premium rates, which would 

cost consumers, and the Government in the form of ACA subsidies, more money.  Relying on 

the risk corridors program, QHPs like HealthyCT set premiums based on the Government’s 

promise to share in losses if costs in this uncertain marketplace were higher than predicted.   

HealthyCT was a QHP Issuer for CY 2014, CY 2015 and CY 2016

24. In conjunction with its loan agreement with CMS, HealthyCT was required to 

become a QHP issuer by complying with the statutory requirements of the ACA and participate 

in the Connecticut Exchange.   

25. On September 30, 2013, HealthyCT was certified by the Connecticut Exchange as 

a Qualified Health Plan Issuer for CY 2014.   

26. On November 14, 2014, HealthyCT was certified by the Connecticut Exchange as 

a Qualified Health Plan Issuer for CY 2015.   

27.  On October 30, 2015, HealthyCT was certified by the Connecticut Exchange as a 

Qualified Health Plan Issuer for CY 2016.   

28. Before HealthyCT received QHP certification for its health plans offered on the 

Connecticut Exchange in CY 2014, CY 2015 and CY 2016, HealthyCT submitted attestations for 

CMS and the State of Connecticut certifying its compliance with the obligations it was 

undertaking by agreeing to act as a QHP issuer on the Connecticut Exchange. 

29. Pursuant to its annual attestations to CMS and the State of Connecticut, 

HealthyCT agreed to many obligations required by the Government to offer QHPs on the 

Connecticut Exchange.  These included requirements as to licensing, employment restrictions, 
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benefit design standards, cost-sharing limits, dedicated and secure server environments, data 

standards and timely reporting and participation in financial management programs established 

under the ACA (including the risk corridors, transitional reinsurance and risk adjustment 

programs).   

30. HealthyCT attested that “it will adhere to the risk corridor standards and 

requirements set by HHS as applicable for…risk corridor data standards and annual HHS notice 

of benefit and payment parameters for the calendar years 2014, 2015, and 2016” and will “remit 

charges to HHS under the circumstances described in 45 CFR 153.510(c).”    HealthyCT also 

attested that it will “adhere to risk adjustment standards and requirements set by HHS in the 

annual HHS notice of benefit and payment parameters (45 CFR Subparagraphs G and H)”; and 

that it will “adhere to the reinsurance standards and requirements set by HHS in the annual HHS 

notice of benefit and payment parameters (45 CFR 153.400, 153.405, 153.410, 153.420).”  For 

all three risk programs, HealthyCT attested that it would remit any charges due to HHS for risk 

corridors (45 CFR 153.510(c); remit contributions to HHS for transitional reinsurance (under the 

circumstances described in 45 CFR 153.400); and remit any charges to HHS for risk adjustment 

payments to other insurers (under the circumstances described in 45 CFR 153.610). 

31. The risk-sharing and premium-stabilization programs were a critical component 

of HealthyCT’s overall financial model and analysis related to initiating health insurance 

operations to mitigate the financial risk associated with an unknown population and potential 

runaway claims costs, as well as comply with the strict ACA benefit structure and premium-rate 

setting requirements.  The successful implementation of the risk-sharing and premium-

stabilization programs by CMS was substantially more important for HealthyCT in light of its 

early stage of development as a risk bearing insurance company.  Unlike its competition, 
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HealthyCT did not possess any Connecticut market claim-cost history or medical utilization data 

associated with the population it would insure.  Therefore, premium-rate setting risk was greater 

for HealthyCT, and the need for all three elements of CMS’s risk-sharing and premium-

stabilization programs, operating collectively as designed in ACA, was critical to its financial 

viability and success.    

32. The Government, through the enactment of the ACA, its implementing 

regulations, and letters, memoranda and other written and oral communication, offered to 

provide tax credits, cost-sharing subsidies, risk corridors payments, transitional reinsurance, risk 

adjustment payments and other reimbursement to QHPs such as HealthyCT.  See, e.g., 42 U.S.C. 

§§ 18061–18063 (establishing the 3Rs); 45 C.F.R. Parts 144, 147, 150, 153-156 (implementing 

ACA provisions relating to QHPs, the 3Rs, rate setting, and Exchanges); 76 FR 41929, 41931 

(July 15, 2011) (proposed rule providing standards for the 3Rs); 78 FR 15410 (May 31, 2013) 

(final rule providing detail and parameters related to: the risk adjustment, reinsurance, and risk 

corridors programs; cost-sharing reductions; user fees; advance payments of the premium tax 

credit; and other Federally-facilitated programs); 79 FR 30240, 30260 (May 17, 2014) (stating 

that “HHS recognizes that the Affordable Care Act requires the Secretary to make full payments 

to issuers.  In [the event of shortfall], HHS will use other sources of funding for the risk corridors 

payments, subject to the availability of appropriations.”).  HealthyCT participated in the 

Connecticut Exchange offering QHPs and setting premiums in reliance on the availability of the 

3Rs, cost sharing reductions and advance payment of premium tax credits.  HealthyCT adhered 

to the standards and requirements set by HHS under the ACA and timely remitted all charges to 

HHS for these programs in CY 2014, CY 2015 and CY 2016.  
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33. These ACA risk programs were meant to work together to mitigate market and 

premium uncertainties.  Under the 3R programs, high risk adjustment charges, such as the $13.6 

million amount HealthyCT experienced for CY 2015, are factored into calculations for risk 

corridors payments.  In turn, this results in higher risk corridors amounts due those insurers that 

have high risk adjustment charges. 

The Risk Corridors Payment Methodology 

34. At a high level, under the risk corridors program, the Government (i) collects 

charges from issuers of QHPs if premiums exceed allowable costs by a certain amount and (ii) 

makes payments to issuers of QHPs if premiums fall short of allowable costs by a certain 

amount.    

35. Section 1342 of the ACA provides the specific payment methodology and 

formula for determining the amounts the Government “shall pay” QHPs and the amounts QHPs 

shall pay to the Government if the risk corridors conditions are met: 

(b)  Payment Methodology 
(1) Payments out 

The Secretary shall provide under the program established 
under subsection (a) that if – 

(A) a participating plan’s allowable costs for any 
plan year are more than 103 percent but not more than 108 
percent of the target amount, the Secretary shall pay to the 
plan an amount equal to 50 percent of the target amount in 
excess of 103 percent of the target amount; and  

(B) a participating plan’s allowable costs for any 
plan year are more than 108 percent of the target amount, 
the Secretary shall pay the plan an amount equal to the sum 
of 2.5 percent of the target amount plus 80 percent of 
allowable costs in excess of 108 percent of the target 
amount.   

(2) Payments in 
The Secretary shall provide under the program established 
under subsection (a) that if – 

(A) a participating plan’s allowable costs for any 
plan year are less than 97 percent but not less than 92 
percent of the target amount, the plan shall pay to the 
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Secretary an amount equal to 50 percent of the excess of 97 
percent of the target amount over the allowable costs; and 

(B) a participating plan’s allowable costs for any 
plan year are less than 92 percent of the target amount, the 
plan shall pay to the Secretary an amount equal to the sum 
of 2.5 percent of the target amount plus 80 percent of the 
excess of 92 percent of the target amount over the 
allowable costs.   

42 U.S.C. § 18062(b).  “Allowable costs” for a QHP in any year are equal to the total costs 

(other than administrative costs) of the plan in providing benefits covered by the plan, reduced 

by any reinsurance and risk adjustment payments received under Sections 1341 and 1343 of the 

ACA.  The “target amount” for a QHP in any year is an amount equal to the total premiums 

(including any premium subsidies under any governmental program), reduced by the 

administrative costs of the plan.   

36. Pursuant to the formula prescribed by Section 1342(b) of the ACA, for each of 

CY 2014, CY 2015 and CY 2016, QHPs with allowable costs that are greater than 103 percent of 

the QHP’s target amount will receive payments from HHS to offset a percentage of those losses, 

while QHP’s with allowable costs less than 97 percent of the QHP’s target amount are required 

to remit charges for a percentage of those cost savings to HHS.   

37. The statute does not state or otherwise require that risk corridors payments by the 

Government to QHPs are constrained by the amount of risk corridors charges collected by the 

Government from QHPs, as is the case with the transitional reinsurance and risk adjustment 

programs.   

38. Section 1342 does not state or otherwise require the risk corridors program to be 

“budget neutral.”  Neither that term nor the concept of budget neutrality appear anywhere in 

Section 1342 or its implementing regulations.  HHS and CMS recognized this when they 

published the following in the Federal Register in their final rulemaking:   
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The risk corridors program is not statutorily required to be budget neutral.  
Regardless of the balance of payments and receipts, HHS will remit 
payments as required under Section 1342 of the Affordable Care Act.   

78 FR 15409, 15473 (Mar. 11, 2013).   

39. In CY 2014, CY 2015 and CY 2016, HealthyCT’s allowable costs were more than 

103 percent of its target amount, making it eligible to receive mandatory risk corridors payments 

required under Section 1342.   

40. Congress did not limit in any way HHS’s obligation to make full risk corridor 

payments owed to QHPs due to appropriations, restrictions on use of funds, or otherwise in 

Section 1342 or any other section of the ACA.   

41. Congress has not amended Section 1342 since the ACA was enacted in 2010.  

Congress has not repealed Section 1342.  HHS thus lacks statutory authority to pay anything less 

than 100% of the risk corridors payments due HealthyCT for CY 2014, CY 2015 and CY 2016.   

42. HealthyCT relied on the Government’s offer and commitment to make full risk 

corridors payments annually as required by Section 1342 of the ACA.  Despite the statutory 

requirement and its repeated assurances to the contrary, the Government has refused to make full 

and timely risk corridors payments for CY 2014, CY 2015 and CY 2016.   

The Risk Corridors Implementing Regulations 

43. Congress authorized and directed HHS to establish and administer the risk 

corridors program enacted in Section 1342.  The Secretary of HHS delegated authority over the 

risk corridors program to the CMS Administrator on August 30, 2011.  76 FR 53903, 53903-04 

(Aug. 30, 2011).  Accordingly, CMS issued implementing regulations for the risk corridors 

program at 45 C.F.R. Part 153.   

44. The implementing regulations promulgated by CMS use a risk corridors 

calculation that is mathematically identical to the statutory formula in Section 1342 of the ACA.  
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See 45 C.F.R. § 153.510 (using the same risk-sharing thresholds and percentages as the ACA).  

The regulations, like the controlling statute, do not require the program to be “budget neutral.”  

There is no provision limiting the Government’s required annual risk corridors payments to 

QHPs to the amount of charges the Government receives from QHPs.  Id.

45. 45 C.F.R. § 153.510(b) provides the formula for determining risk corridors 

payment amounts that QHPs “will receive”:   

(b)  HHS payments to health insurance issuers.  QHP issuers will 
receive payment from HHS in the following amounts, under the following 
circumstances: 

(1)  When a QHP’s allowable costs for any benefit year are 
more than 103 percent but not more than 108 percent of the target 
amount, HHS will pay the QHP issuer an amount equal to 50 
percent of the allowable costs in excess of 103 percent of the target 
amount; and 
(2)  When a QHP’s allowable costs for any benefit year are 
more than 108 percent of the target amount, HHS will pay the 
QHP issuer an amount equal to the sum of 2.5 percent of the target 
amount plus 80 percent of allowable costs in excess of 108 percent 
of the target amount.  

45 C.F.R. § 153.510(b). 

46. 45 C.F.R. § 153.510(c) provides the formula for determining risk corridors 

charges that QHPS “must remit” to HHS:   

(c)  Health insurance issuers’ remittance of charges.  QHP issuers 
must remit charges to HHS in the following amounts, under the following 
circumstances: 

(1)  If a QHP’s allowable costs for any benefit year are less 
than 97 percent but not less than 92 percent of the target amount, 
the QHP issuer must remit charges to HHS in an amount equal to 
50 percent of the difference between 97 percent of the target 
amount and the allowable costs; and 
(2)  When a QHP’s allowable costs for any benefit year are less 
than 92 percent of the target amount, the QHP issuer must remit 
charges to HHS in an amount equal to the sum of 2.5 percent of the 
target amount plus 80 percent of the difference between 92 percent 
of the target amount and the allowable costs. 
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45 C.F.R. § 153.510(c).  The definitions of “allowable costs” and “target amount” are not 

materially different than those used in Section 1342 of the ACA.   

47. The regulation imposes a 30-day deadline for a QHP to fully remit payments to 

HHS when the QHP’s allowable costs in a calendar year are less than 97 percent of the QHP’s 

target amount.  45 C.F.R. § 510(d).  The regulation is silent on when HHS must tender full risk 

corridor payments to QHPs whose allowable costs in a calendar year are greater than 103 percent 

of the QHP’s target amount.   

48. During the proposed rulemaking that ultimately resulted in adoption of the 30-day 

remittance deadline for QHPs, HHS stated that the deadline for the Government to make risk 

corridor payments should be identical to the deadline for a QHP’s remittance of charges to the 

Government.  In July 2011, although HHS did not propose a specific deadline for remittance of 

risk corridor charges or payments by the Government, it suggested the following in its proposed 

rule in the Federal Register:   

HHS would make payments to QHP issuers that are owed risk 
corridor amounts from HHS within a 30-day period after HHS 
determines that a payment should be made to the QHP Issuer.  We 
believe that QHP issuers who are owed these amounts will want 
prompt payment, and also believe that the payment deadlines 
should be the same for HHS and QHP issuers. 

76 FR 41929, 419943 (July 15, 2011).   

49. In the final rulemaking HHS stated that it “plan[ned] to address the risk corridors 

payment deadline in the HHS notice of benefit and payment parameters” but it reiterated its prior 

position:   

While we did not propose deadlines in the proposed rule, we 
discussed in the preamble timeframes for QHP issuers to remit 
charges to HHS. We suggested, for example, that a QHP issuer 
required to make a risk corridors payment may be required to remit 
charges within 30 days of receiving notice from HHS, and that 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 16 of 151



17 

HHS would make payments to QHP issuers that are owed risk 
corridors amounts within a 30-day period after HHS determines 
that a payment should be made to the QHP issuer. QHP issuers 
who are owed these amounts will want prompt payment, and 
payment deadlines should be the same for HHS and QHP issuers.   

77 FR 17219, 17238-39 (Mar. 23, 2012) (emphasis added). 

50.     One year later, CMS published a final rule adopting, among other things, the 

30-day deadline for a QHP to remit risk corridors charges to the Government.  See 78 FR 15409, 

15531 (Mar. 11, 2013) (adding a new subsection (d) to 45 C.F.R. § 153.510).  Although CMS 

did not impose a specific deadline for HHS to make its corresponding risk corridors payments to 

QHPs, the Government never contravened its earlier statements that the deadline for the 

Government’s payment obligations should be identical to that imposed on QHPs. 

51. HealthyCT relied on the statements by HHS and CMS in the Federal Register that 

full risk corridors payments would be made on an annual basis by the same deadline as payments 

from QHPs to the Government.  Despite its statements to the contrary published in the Federal 

Register, the Government has refused to make full and timely risk corridors payments for CY 

2014 and CY 2015.  CMS has stated it will not pay any amounts due for 2016 until amounts paid 

in to CMS by QHPs can pay amounts owed for 2014 and 2015, which exceed $8 billion  .   The 

result of the Government’s failure to make these risk corridors payments in a timely fashion is 

that HealthyCT has gone into receivership, as have nearly all of the other CO-OPs.  The delay 

and uncertainty in payment that the Government belatedly seeks to impose makes the entire CO-

OP program unworkable, as the Government reimbursements represented a significant portion of 

each CO-OP’s asset base as a receivable from CMS.   

HHS’ and CMS’ Recognition of Risk Corridors Payment Obligations 

52. Since the enactment of the ACA in 2010, HHS and CMS have publicly 

acknowledged and reaffirmed their statutory and regulatory obligations to make full and timely 
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risk corridors payments to QHP issuers.  The statements were made or ratified by representatives 

with authority to bind the Government.  HealthyCT relied on these statements to assume and 

continue its QHP status, including its participation in the Connecticut Exchange during CY 2014, 

CY 2015 and CY 2016.   

53. In July 2011, HHS published a proposed rule in the Federal Register stating that 

although the proposed regulations did not contain deadlines for QHP issuers to remit charges to 

HHS or for HHS to make risk corridors payments to QHP issuers, deadlines were under 

consideration and that “[w]e believe that QHP issuers who are owed [risk corridors] amounts 

will want prompt payment, and also believe that the payment deadlines should be the same for 

HHS and QHP issuers.”  76 FR 41929, 41943 (July 15, 2011).   

54. On March 23, 2012, HHS published its final rule implementing standards for 

states related to reinsurance and risk adjustment, and for health insurance issuers related to 

reinsurance, risk corridors, and risk adjustment.  77 FR 17219 (Mar. 23, 2012).  While HHS 

recognized that it did not propose deadlines for making risk corridors payments, it re-stated its 

prior position that “QHP issuers who are owed [risk corridors] amounts will want prompt 

payment, and payment deadlines should be the same for HHS and QHP issuers.”  77 FR 17219, 

17238 (Mar. 23, 2012).  

55. In a March 2012 presentation to health insurers regarding its final rule, CMS 

stated that the risk corridors program is a “Federal program” under the ACA that “[p]rotects 

against inaccurate rate-setting by sharing risk (gains and losses) on allowable costs between HHS 

and qualified health plans to help ensure stable health insurance premiums.”  Presentation, CMS, 

“Reinsurance, Risk Corridors, and Risk Adjustment Final Rule,” at 11 (Mar. 2012) (available at: 

https://www.cms.gov/CCIIO/Resources/Files/Downloads/3rs-final-rule.pdf).     
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56. In proposed rulemaking on December 7, 2012, HHS stated that “[t]he risk 

corridors program, which is a Federally administered program, will protect against uncertainty in 

rates for qualified health plans by limiting the extent of issuer losses and gains.”  77 FR 73118, 

73119 (Dec. 7, 2012).  HHS also reconfirmed that the risk corridors program was designed to 

share risk between the Government and QHP issuers, stating that “[t]he risk corridors program 

creates a mechanism for sharing risk for allowable costs between the Federal government and 

QHP issuers.”  Id. at 73200 (emphasis supplied).  HHS also stated its intent that the risk corridors 

program would be administered on an annual basis: “[i]n this proposed rule, HHS also specified 

the annual schedule for the risk corridors program, including dates for claims run-out, data 

submission, and notification of risk corridors payments and charges.”  Id.

57. The final rule implemented on March 11, 2013, again confirmed that “[t]he risk 

corridors program is not statutorily required to be budget neutral.  Regardless of the balance of 

payments and receipts, HHS will remit payments as required under section 1342 of the 

Affordable Care Act.”  78 FR 15409, 15473 (Mar. 11, 2013).   

58. In February 2014, the Congressional Budget Office (“CBO”) published 

projections of the impact of the risk corridors program on the Government.  The CBO reported 

that in contrast to the reinsurance and risk adjustment provisions of the ACA, “payments and 

collections under the risk corridor program will not necessarily equal one another.”  CBO, “The 

Budget and Economic Outlook:  2014 to 2024” at 110 (Feb. 2014).  The CBO projected that in 

fiscal year 2015, the difference between annual risk corridors payments and collections would 

net the Government $1 billion in revenue.  Id. at 109.  The CBO analysis clearly contemplated 

that the risk corridors payments would be made annually and in full, rather than at the end of the 

risk corridors program.  The CBO report stated that “collections and payments for the…risk 
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corridor programs will occur after the close of a benefit year.  Therefore, collections and 

payments for insurance provided in 2014 will occur in 2015, and so forth.”  Id. at 110 n. 6.       

59. On March 11, 2014, HHS published a final rule that again confirmed that risk 

corridors payments would be made annually.  79 FR 13743 (Mar. 11, 2014).  HHS also stated 

that “we believe that the risk corridors program as a whole will be budget neutral or, will result 

in net revenue to the Federal government in FY 2015 for the 2014 benefit year.”  Id. at 13829.     

60. Citing no statutory authority, HHS – for the first time – reversed is prior position 

and announced in the March 11, 2014, final rule that it “intends to implement [the risk corridors] 

program in a budget neutral manner.”  70 FR 13743, 13829 (Mar. 11, 2014).    

61. On April 11, 2014, CMS issued a bulletin regarding its recent budget neutrality 

decision.  Bulletin, CMS, “Risk Corridors and Budget Neutrality” (April 11, 2014).  The bulletin 

was written in question-and-answer format.  In response to the question of “[w]hat risk corridors 

payments will HHS make if risk corridors collections for a year are insufficient to fund risk 

corridors payments for the year, as calculated under the risk corridors formula?,” CMS answered 

that “[w]e anticipate that risk corridors collections will be sufficient to pay for all risk corridors 

payments.  However, if risk corridors collections are insufficient to make risk corridors payments 

for a year, all risk corridors payments for that year will be reduced pro rata to the extent of any 

shortfall.”   Bulletin, CMS, “Risk Corridors and Budget Neutrality,” at 1 (April 11, 2014). 

62. In a final rule of May 27, 2014, HHS summarized its statements from the April 

11, 2014, bulletin, stating that “we intend to administer risk corridors in a budget neutral way 

over the three-year life of the program, rather than annually,” but confirmed that payments would 

be made on an annual basis by stating that “if risk corridors collections in the first or second year 

are insufficient to make risk corridors payments as prescribed by the regulations, risk corridors 
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collections received for the next year will first be used to pay off the payment reduction issuers 

experience in the previous year….”  79 FR 30239, 30260 (May 27, 2014).   

63. The May 27, 2014, final rule also repeated HHS’s belief that “risk corridors 

collections will be sufficient to pay for all risk corridors payments.”  Id.  HHS, however, also 

affirmed that should a shortfall occur, “HHS recognizes that the Affordable Care Act requires the 

Secretary to make full payments to issuers.  In that event, HHS will use other sources of funding 

for the risk corridors payments, subject to the availability of appropriations.”  Id.  HHS 

reaffirmed its position in proposed rulemaking on November 26, 2014, again stating that “HHS 

recognizes that the Affordable Care Act requires the Secretary to make full payments to issuers.”  

79 FR 70673, 70700 (Nov. 26, 2014).   

64. HHS finalized its proposed policy to administer the risk corridors program in a 

“budget neutral” manner in a final rule published on February 27, 2015.  80 FR 10749, 10779 

(Feb. 27, 2015).  But HHS also again reaffirmed its position with respect to potential shortfalls in 

collections:   

HHS recognizes that the Affordable Care Act requires the 
Secretary to make full payments to issuers.  In the unlikely event 
that risk corridors collections, including any potential carryover 
from the prior years, are insufficient to make risk corridors 
payments for the 2016 program year, HHS will use other sources 
of funding for the risk corridors payments, subject to the 
availability of appropriations. 

Id. 

65. On or about July 31, 2015, HealthyCT submitted its CY 2014 risk corridors data 

to CMS pursuant to 45 C.F.R. § 153.530(d).   

66. On October 1, 2015, HHS and CMS announced a significant shortfall in the CY 

2014 risk corridors program.  CMS announced in a bulletin that based on current data from QHP 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 21 of 151



22 

issuers, the Government would collect $362 million in risk corridors charges from QHPs but owe 

$2.87 billion in risk corridors payments for CY 2014 – a shortfall of over $2.5 billion.  Bulletin, 

CMS, “Risk Corridors Payment Proration Rate for 2014” (Oct. 1, 2015).  As a result of the 

shortfall, risk corridors payments to QHPs would be prorated to 12.6% for CY 2014.  Id.

67. On November 19, 2015, CMS issued a public announcement confirming that even 

in light of the severe shortfall in the risk corridors program, “HHS recognizes that the Affordable 

Care Act requires the Secretary to make full payments to issuers.”  Bulletin, CMS, “Risk 

Corridors Payments for 2014 Benefit Year” (Nov. 19, 2015).  CMS stated that it was recording 

the unpaid amounts following the 12.6% prorated payment as “fiscal year 2015 obligation[s] of 

the United States Government for which full payment is required.”  Id.

68. On September 9, 2016, after several actions had been filed by QHP issuers in this 

Court seeking monetary relief for breaches of the Government’s risk corridors payment 

obligations, CMS again confirmed that “HHS recognizes that the Affordable Care Act requires 

the Secretary to make full payments to issuers,” and that “HHS will record risk corridors 

payments due as an obligation of the United States Government for which full payment is 

required.”  Bulletin, CMS, “Risk Corridors Payments for 2015” (Sept. 9, 2016).   

69. On November 18, 2016, CMS announced that as a result of the severe shortfall in 

the CY 2014 risk corridors program, all CY 2015 risk corridors collections would be used to pay 

a portion of balances on CY 2014 risk corridors payments.  Bulletin, CMS, “Risk Corridors 

Payment and Charge Amounts for the 2015 Benefit Year” (Nov. 18, 2016).   

The Defendant’s Failure to Make Full Risk Corridors Payments 

70. Despite HHS’s and CMS’s repeated and correct acknowledgments that the ACA 

requires full payment of risk corridors amounts to QHP issuers, the risk corridors program has 
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been the subject of subsequent congressional actions intended to undermine the administration of 

the risk corridors program as contemplated by the ACA and its implementing regulations.  

71.  Neither the ACA nor its implementing regulations, however, limit the 

Government’s obligation to make risk corridors payments to the amount of risk corridors charges 

it collects from QHP issuers.  Indeed, in its final rule proposed on March 11, 2013, HHS stated 

that “[t]he risk corridors program is not statutorily required to be budget neutral.  Regardless of 

the balance of payments and receipts, HHS will remit payments as required under section 1342 

of the Affordable Care Act.”  78 FR 15410, 15473 (Mar. 11, 2013).  This was consistent with 

Congress’ stated intent when the ACA was enacted:  that the risk corridors program be modeled 

after the Medicare Part D risk mitigation program, which is not budget neutral.  See U.S. Gov’t 

Accountability Office, GAO Report GAO-15-447 at 14 (April 2013) (available at: 

http://www.gao.gov/assets/680/670161.pdf)  (“For the Medicare Advantage and Medicare Part D 

risk mitigation programs, the payments that CMS makes to issuers are not limited to issuer 

contributions.”).   

72. One year later, HHS declared – with no statutory basis – that it would 

“implement” the program in a budget neutral manner.  70 FR 13743, 13829 (Mar. 11, 2014).    

73. On December 16, 2014, Congress enacted the omnibus appropriations bill for 

fiscal year 2015, the “Consolidated and Further Continuing Appropriations Act, 2015,” Pub. L. 

113-235 (the “2015 Appropriations Act”).  A provision in the 2015 Appropriations Act targeted 

the risk corridors program, prohibiting the use of certain specific appropriated CMS funds for 

payments under the risk corridors program.  Section 227 of the 2015 Appropriations Act 

provides as follows: 

None of the funds made available by this Act from the Federal 
Hospital Insurance Trust Fund or the Federal Supplemental 
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Medical Insurance Trust Fund, or transferred from other accounts 
funded by this Act to the “Centers for Medicare and Medicaid 
Services–Program Management” account, may be used for 
payments under section 1342(b)(1) of Public Law 111-148 
(relating to risk corridors). 

128 Stat. 2491.   

74. Congress’ preclusion of certain funds appropriated for CMS from being used for 

the risk corridors program did not amend or otherwise modify Section 1342 of the ACA, and did 

not abrogate the Government’s statutory or contractual obligation to make full and timely risk 

corridors payments to QHPs.  The 2015 Appropriations Act did not expressly or by clear 

implication amend or repeal Section 1342 of the ACA, nor did it prohibit “any or all” 

governmental appropriations from being used, nor did it modify the government’s substantive 

obligations under Section 1342 of the ACA.  The legislative history of the appropriations act 

similarly does not contain clear and uncontradicted language doing so.  

75. On December 18, 2015, Congress enacted the omnibus appropriations bill for 

fiscal year 2016, the “Consolidated Appropriations Act, 2016,” Pub. L. 114-113 (the “2016 

Appropriations Act”).  The 2016 Appropriations Act Congress contained language identical to 

Section 224 of the 2015 Appropriations Act, again targeting the risk corridors program by 

prohibiting the use of certain appropriated funds for payments under the risk corridors program.  

2016 Appropriations Act, 129 Stat. 2624.  The 2016 Appropriations Act also contained an 

additional funding restriction:   

In addition to the amounts otherwise available for ‘‘Centers for 
Medicare and Medicaid Services, Program Management’’, the 
Secretary of Health and Human Services may transfer up to 
$305,000,000 to such account from the Federal Hospital Insurance 
Trust Fund and the Federal Supplementary Medical Insurance 
Trust Fund to support program management activity related to the 
Medicare Program: Provided, That except for the foregoing 
purpose, such funds may not be used to support any provision of 
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Public Law 111–148 or Public Law 111–152 (or any amendment 
made by either such Public Law) or to supplant any other amounts 
within such account. 

129 Stat. 2625.   

76. Congress’ preclusion of certain funds appropriated for CMS from being used for 

the risk corridors program did not amend or otherwise modify Section 1342 of the ACA, and did 

not abrogate the Government’s statutory or contractual obligation to make full and timely risk 

corridors payments to QHPs.  The 2016 Appropriations Act did not expressly or by clear 

implication amend or repeal Section 1342 of the ACA, nor did it prohibit “any or all” 

governmental appropriations from being used, nor did it modify the government’s substantive 

obligations under Section 1342 of the ACA.  The legislative history of the appropriations act 

similarly does not contain clear and uncontradicted language doing so.    

77. On May 5, 2017, Congress enacted the omnibus appropriations bill for the 

remainder of fiscal year 2017, the “Consolidated Appropriations Act, 2017,” Pub. L. 115-31 (the 

“2017 Appropriations Act”).  The 2017 Appropriations Act contains language identical to the 

2016 Appropriations Act, again attempting to target the risk corridors program by prohibiting the 

use of certain funds appropriated under the act for CMS for payments under the risk corridors 

program.  2017 Appropriations Act, Pub. L. 115-31 at Sections 223-24.   

78. Congress’ preclusion of certain funds appropriated for CMS from being used for 

the risk corridors program did not amend or otherwise modify Section 1342 of the ACA, and did 

not abrogate the Government’s statutory or contractual obligation to make full and timely risk 

corridors payments to QHPs.  The 2017 Appropriations Act did not expressly or by clear 

implication amend or repeal Section 1342 of the ACA, nor did it prohibit “any or all” 

governmental appropriations from being used, nor did it modify the government’s substantive 
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obligations under Section 1342 of the ACA.  The legislative history of the appropriations act 

similarly does not contain clear and uncontradicted language doing so 

79. On September 9, 2016, HHS announced that it “recognizes that the Affordable 

Care Act requires the Secretary to make full payments to issuers,” and that “HHS will record risk 

corridors payments due as an obligation of the United States Government for which full payment 

is required.”  Bulletin, CMS, “Risk Corridors Payments for 2015” (Sept. 9, 2016).  This bulletin 

was followed by testimony of CMS Acting Administrator Andrew Slavitt before the House 

Energy and Commerce Committee on September 14, 2016.  During the joint hearing, U.S. Rep. 

Morgan Griffith asked Mr. Slavitt if CMS takes the position that insurance plans are entitled to 

be made whole on risk corridors payments, even if there is no congressional appropriation to do 

so.  Mr. Slavitt responded under oath: “Yes, it is an obligation of the federal government.”  

Energy and Commerce Committee, The Affordable Care Act on Shaky Ground:  Outlook and 

Oversight, September 14, 2016 (available at:  https://energycommerce.house.gov/hearings-and-

votes/hearings/affordable-care-act-shaky-ground-outlook-and-oversight).   

80. The Government has repeatedly acknowledged in writing and in sworn testimony 

that the full amount of risk corridors payments owed to QHP issuers are obligations of the 

Government.  It simply refuses to honor those legal obligations.    

The Reinsurance Program 

81. Section 1341 of the ACA authorizes and directs the Secretary of HHS to establish 

a reinsurance program intended to stabilize individual market premiums during the first three 

years of the ACA’s new market reforms.  42 U.S.C. § 18061; 76 FR 41929, 41930 (July 15, 

2011).  The Secretary of HHS delegated authority over the reinsurance program to the CMS 

Administrator on August 30, 2011.  76 FR 53903, 53903-04 (Aug. 30, 2011).   
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82. Under the reinsurance program, HHS collects reinsurance contributions from 

contributing entities based on enrollment, and eligible issuers receive reinsurance payments 

when the costs for an enrollee reaches a specific “attachment point.”   An eligible issuer receives 

from HHS a portion of the costs above the attachment point, until a specified “cap” is reached.  

Once the cap is reached, the issuer is no longer eligible to receive reinsurance payments on claim 

amounts above the cap.  42 U.S.C. § 18061; 45 C.F.R. § Part 153.230.   

83. Unlike the risk corridors program, the reinsurance program was designed to be 

budget neutral.  The amount of reinsurance payments to eligible issuers is limited to the amount 

of reinsurance contributions from the contributing entities.  See 45 C.F.R. § 153.230 (“[t]he 

national reinsurance payment parameters for each benefit year commencing in 2014 and ending 

in 2016 set forth in the annual HHS notice of benefit and payment parameters for each applicable 

benefit year will apply with respect to reinsurance payments made from contributions received 

under the national contribution rate.”).  HHS, or a state if it elects to operate its own reinsurance 

program, must notify issuers of the total amount of reinsurance payments that will be made no 

later than June 30 of the year following the applicable benefit year.  45 C.F.R. § 153.240.         

84. In a final rule published on March 23, 2012, HHS provided that reinsurance 

payments to eligible issuers will be made for a portion of an enrollee’s claims costs paid by the 

issuer that exceeds an attachment point, subject to a cap.  77 FR 17219, 17228 (Mar. 23, 2012).  

HHS would publish the specific payment parameters for each of the three years of the 

reinsurance program in the Federal Register.     

85. On March 11, 2013, HHS published its Notice of Benefit and Payment Parameters 

for CY 2014.  78 FR 15409 (Mar. 11, 2013).  On March 11, 2014, HHS published its Notice of 

Benefit and Payment Parameters for CY 2015.  90 FR 13744 (Mar. 11, 2014).  On February 27, 
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2015, HHS published its Notice of Benefit and Payment Parameters for CY 2016.  80 FR 10749 

(Feb. 27, 2015). 

86. HealthyCT made reinsurance contributions in the amount of $187,758 for CY 

2014 and $1,321,838 for CY 2015.  Based on the claim costs of its enrollees, HealthyCT 

received $1,944,236 in reinsurance payments for CY 2014 and $11,499,231 for CY 2015.  

HealthyCT received the entire amount of its reinsurance for CY 2014.  The Government failed to 

pay HealthyCT $10,022 of its CY 2015 reinsurance and has made no CY 2016 reinsurance 

payment to HealthyCT.   

HealthyCT is Placed Into Rehabilitation and Then Liquidation Pursuant to Connecticut Law 

87. Relying on the functioning of the 3R programs as designed and intended under 

the ACA, HealthyCT paid all amounts owed HHS for CY 2014 and CY 2015, including the 

$13.6 million risk adjustment charge it owed for 2015.  The Defendant failed to make the $14.6 

million risk corridors payment for CY 2015 owed to HealthyCT, effectively forcing HealthyCT 

into rehabilitation.1  But for the Defendant reneging on its obligation to pay promised risk 

corridors payments, HealthyCT could, and should, still be operating as a financially healthy 

insurer.   

88. Largely as a result of the Government’s failure to make the payments to which 

HealthyCT was entitled under the ACA, HealthyCT became financially distressed and on 

November 1, 2016, the Connecticut Superior Court, Judicial District of Hartford, entered an 

Order of Rehabilitation placing HealthyCT into rehabilitation and appointing Katherine L. Wade, 

Insurance Commissioner of the State of Connecticut, as Rehabilitator of HealthyCT.  Order of 

Rehabilitation of HealthyCT (Nov. 1, 2016) (attached hereto as Exhibit A).  The Court entered 

1 HealthyCT also paid all amounts owed for CY 2016, but the Government has not paid and will not pay HealthyCT 
over $40 million in risk corridors payments for CY 2014, CY 2015 and CY 2016.   
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the Order of Rehabilitation because HealthyCT’s financial condition was such that its further 

transaction of business would have been hazardous financially to its policyholders, creditors, or 

the public.  HealthyCT consented to the entry of the Order of Rehabilitation.   

89. Despite the best efforts of the Rehabilitator and her appointed Special Deputy 

Rehabilitator, Daniel L. Watkins, to restore HealthyCT to financial stability, HealthyCT’s 

financial condition continued to deteriorate and it became insolvent.  Accordingly, on December 

7, 2016, the Rehabilitator sought an order from the Connecticut Superior Court to liquidate 

HealthyCT pursuant to Sections 38a-918(a) and 38a-919 of The Insurers Rehabilitation and 

Liquidation Act, Conn. Gen. Stat. §§ 38a-903 to 38a-961 (inclusive) (the “Connecticut Insurance 

Receivership Act”).    

90. On December 9, 2016, the Connecticut Superior Court entered an Order of 

Liquidation of HealthyCT, effective 11:59 p.m. on December 31, 2016, pursuant to the 

Connecticut Insurance Receivership Act.  Order of Liquidation of HealthyCT (Dec. 9, 2016) 

(attached hereto as Exhibit B) (the “Liquidation Order”).  The Liquidation Order appointed 

Katherine L. Wade, Insurance Commissioner of the State of Connecticut, and her successors in 

office, as Liquidator, and Daniel L. Watkins as Special Deputy Liquidator.   

91. The Connecticut Insurance Receivership Act provides a comprehensive scheme 

for the rehabilitation and liquidation of insurance companies as part of the regulation of the 

business of insurance in the State of Connecticut.  Conn. Gen. Stat. § 38a-903(7).  As stated in 

the Connecticut Insurance Receivership Act, “[p]roceedings in cases of insurer insolvency and 

delinquency are deemed an integral aspect of the business of insurance and are of vital public 

interest and concern.”  Id.
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92. Nothing in the ACA altered the primacy of state law governing the liquidation of 

an insolvent insurer.  Rather, the ACA and its implementing regulations reflect Congress’ intent 

to preserve state regulation of health insurer solvency and proceedings relating to financially 

distressed or insolvent insurers.  Under a clause titled “No interference with State regulatory 

authority,” the ACA states that “[n]othing in this title shall be construed to preempt any State law 

that does not prevent the application of the provisions of this title.”  42 U.S.C. § 18041(d).  The 

ACA contains no provisions that even attempt to regulate the rehabilitation or liquidation of 

insurance companies.   

The Set-Off Effectuated in Connecticut Superior Court 

93. Upon entry of the Liquidation Order, the Liquidator was directed to “immediately 

take possession of the assets of HealthyCT and to administer them under the general supervision 

of the Court.”  Liquidation Order at para. 5.  The Liquidation Order also vests the Liquidator 

with all powers and authority expressed or implied under the Connecticut Insurance Receivership 

Act, and all powers and authority set forth in the Liquidation Order.  Id. at 4.   

94. The Connecticut Insurance Receivership Act gives the Liquidator the power to 

“collect all debts and moneys due and claims belonging to the insurer, wherever located, and for 

this purpose…to do such other acts as are necessary or expedient to collect, conserve or protect 

its assets or property…”  Conn. Gen. Stat. § 38a-923(a)(6).  Thus, the Liquidator is charged with 

gathering and administering the assets of HealthyCT and collecting the debts, monies and claims 

due and belonging to HealthyCT.  The amounts owed by the Defendant under the ACA are debts 

due to HealthyCT and are an asset of the estate.  It is the Liquidator’s duty to collect those 

amounts.   

95. The Connecticut Insurance Receivership Act also provides the Liquidator with the 

authority to set off mutual debts or mutual credits between the insurer and another person.  Conn. 
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Gen. Stat. § 38a-932(a).  In addition, the Connecticut Insurance Receivership Act gives the 

Liquidator the power to do such other acts as are necessary or expedient to collect, conserve or 

protect the insurer’s assets, and to pursue any creditor’s remedies, which include common law 

rights of set off.  Conn. Gen. Stat. § 38a-932(a)(6).   

96. Pursuant to the power and authority vested in the Liquidator under the Liquidation 

Order, including those under Connecticut statute and common law, the Liquidator set off 

amounts owing by HealthyCT to the Government under the ACA against amounts owed by the 

Government to HealthyCT under the risk corridors program.  In effectuating the set off 

HealthyCT (i) calculated owing the Government $9,939,377 in the aggregate, consisting of risk 

adjustment payments pursuant to Section 1343 of the ACA, advanced premium tax credit and 

cost-sharing reduction and reconciliations amounts, reinsurance contributions, Patient-Centered 

Outcomes Research Institute fees, and other fees imposed on QHP issuers under the ACA; and 

(ii) calculated the Government owing HealthyCT $44,805,981, in the aggregate, consisting of all 

risk corridors and reinsurance payments under Sections 1341 and 1342 of the ACA for CY 2014, 

CY 2015 and CY 2016.  As a result of the set off, there was a net payable by the Government as 

of February 14, 2017, consisting of risk corridors and reinsurance payments under Section 1341 

and 1342 of the ACA including $16,165,020 for CY 2014 and CY 2015 Risk Corridors due and 

payable in December 2016.2  Notice of the actions taken by the Liquidator was provided to the 

Government by letter dated February 14, 2017 (the “Set Off Notice,” attached hereto as Exhibit 

C).   

2 While the inputs for calculating amounts for CY 2016 were reasonably estimable (e.g., enrollment, claims and 
premium revenue), the calculations for amounts related to CY 2016 depended in part on data submitted by other 
QHP issuers through July 2017.  Thus, well-informed calculations were used at the time of set off.  As noted above, 
at the time the set-off was effectuated, amounts due and payable to HealthyCT by the Government for CY 2015 and 
CY 2015 Risk Corridors ($16,165,020) exceeded all amounts owed or projected to be owed to the Government by 
HealthyCT.  The amount payable by the Government to HealthyCT is $48,082,426 as of September 1, 2017.   
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97. The Liquidator provided detail regarding the set off to the Connecticut Superior 

Court in the First Accounting and Status Report of Daniel L. Watkins, Special Deputy 

Liquidator, filed on February 17, 2017.  Contemporaneously, the Liquidator filed with the Court 

a Motion to Approve the First Accounting and Status Report.  The Liquidator also filed a Brief in 

Support of the Motion to Approve the First Accounting and Status Report on March 3, 2017.  

Notice and a copy of the First Accounting and Status Report, the Motion to Approve same, and 

Brief in Support thereof were provided to the Government on March 7, 2017.  A detailed 

summary of the notice and documents provided to the Government is contained in an Affidavit 

of Daniel L. Watkins, Special Deputy Liquidator, which was filed with the Connecticut Superior 

Court on March 7, 2017, and is attached hereto as Exhibit D.   

98. The Connecticut Superior Court authorized, approved and ratified the set off 

effectuated by the Liquidator by Order dated May 17, 2017 (attached hereto as Exhibit E).  

99. The Defendant did not respond to the Set Off Notice or object or otherwise appear 

before the Connecticut Superior Court in connection with the Motion to Approve the First 

Accounting and Status Report and Acts Reported Therein.   

HealthyCT’s Risk Corridors Amounts Due for CY 2014 – CY 2016 

100. In a report released on November 19, 2015, HHS and CMS publicly announced 

QHPs’ risk corridors payments and charges for CY 2014.  Bulletin, CMS, “Risk Corridors 

Payment and Charge Amounts for Benefit Year 2014” (Nov. 19, 2015).   

101. HealthyCT’s losses for CY 2014 resulted in the Government being required to 

pay HealthyCT a risk corridors payment of $1,833,886.  The Government announced, however, 

that it would pay HealthyCT a prorated amount of $231,397 for CY 2014.   

102. On September 9, 2016, HHS published guidance on risk corridors payments for 

CY 2015, stating that it anticipated that all CY 2015 risk corridors collections would be used 
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toward the 87.4% of CY 2014 risk corridors payments that remain due and owing to QHPs as a 

result of the Government’s failure to provide full and timely CY 2014 risk corridors payments.  

Bulletin, CMS, “Risk Corridors Payments for 2015” (Sept. 9, 2016).   

103. On November 9, 2016, HHS and CMS confirmed that all CY 2015 risk corridors 

collections would be used to pay a portion of balances on the CY 2014 risk corridors payments.  

Bulletin, CMS, “Risk Corridors Payment and Charge Amounts for the 2015 Benefit Year” (Nov. 

18, 2016).   

104. HealthyCT’s losses in CY 2015 resulted in the Government being required to pay 

HealthyCT a risk corridors payment of $14,583,148.  The Government announced, however, that 

it would not pay any portion of the risk corridors payments owed for CY 2015.   Aggregate 

payments of $272,842 have been made towards satisfying the outstanding balance owed to 

HealthyCT for CY 2014 risk corridors payments.   

105. As a result of the set off effectuated by the Liquidator, as detailed above, 

HealthyCT is owed aggregate risk corridors payments for CY 2014, CY 2015 and CY 2016 

equal to $41,727,016.  The Government lacks the authority, under statute, regulation or contract, 

to unilaterally withhold the full and timely payment of such amount.   

HealthyCT’s Reinsurance Amounts Due for CY 2015 and CY 2016 

106. HealthyCT’s claims costs in CY 2015 resulted in the Government being required 

to pay HealthyCT a reinsurance payment of $11,509,253.  The Government has paid 

$11,499,231 towards HealthyCT’s CY 2015 reinsurance.  The Government is required to pay the 

balance of $10,022.   

107. HHS lacks the authority, under statute, regulation or contract, to unilaterally 

withhold, set-off or net the remaining CY 2015 reinsurance payments from HealthyCT when it 

owes HealthyCT more than HealthyCT owes HHS. 
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108. HealthyCT’s claims costs in CY 2016 resulted in the Government being required 

to pay HealthyCT a reinsurance payment of $6,345,388.  The Government has failed to make the 

required payment.   

109. HHS lacks the authority, under statute, regulation or contract, to unilaterally 

withhold set-off or net the CY 2016 reinsurance payments from HealthyCT when it owes 

HealthyCT more than HealthyCT owes HHS.  

COUNT I 

Violation of Reinsurance Statute and Regulation 

110. HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein.  

111. Section 1341 of the ACA is money mandating, and authorizes and directs the 

Secretary of HHS to establish a reinsurance program.       

112. On March 11, 2014, HHS published its Notice of Benefit and Payment Parameters 

for CY 2015.  90 FR 13744 (Mar. 11, 2014).  On February 27, 2015, HHS published its Notice 

of Benefit and Payment Parameters for CY 2016.  80 FR 10749 (Feb. 27, 2015). 

113. HealthyCT satisfied all statutory and regulatory requirements for participation in 

and payments under the reinsurance program for CY 2015 and CY 2016 until it entered 

liquidation on January 1, 2017.   

114. The Government failed to provide full payment of reinsurance amounts owed to 

HealthyCT for CY2015, in violation of Section 1341 and 45 C.F.R. § 153.240.  By paying only 

$11,499,231 of the total $11,509,253 to which HealthyCT is entitled, the Government owes 

HealthyCT an additional $10,022 in reinsurance payments for CY 2015.  
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115. The Government has failed to provide payment of reinsurance amounts owed to 

HealthyCT for CY2016, in violation of Section 1341 and 45 C.F.R. § 153.240.  The Government 

owes HealthyCT $6,345,388 in reinsurance payments for CY 2016.   

116. As a result of the Government’s violation of Section 1341 of the ACA and 45 

C.F.R. § 153.240, HealthyCT has been damaged in the amount of at least $6,355,410, together 

with interest, costs of suit and such other relief as this Court deems just and proper.   

COUNT II

Violation of Risk Corridors Statute and Regulation 

117. HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein.  

118. Section 1342 of the ACA and 45 C.F.R. § 153.510 are money mandating, and 

require the Government to pay qualified issuers statutorily defined amounts as part of the risk 

corridors program. 

119. HealthyCT satisfied all statutory and regulatory requirements for participation in 

and payments under the risk corridors program for CY 2014, CY 2015 and CY 2016.   

120. The Government failed to provide the risk corridors payments owed to HealthyCT 

for CY 2014, in violation of 1342 and 45 C.F.R. § 153.510.  The government paid only $272,842 

of the total $1,833,886 to which HealthyCT is entitled.  The Government owes HealthyCT an 

additional $1,561,044 in risk corridors payments for CY 2014.   

121. The Government announced that it will not pay any of the $40,165,972 in risk 

corridors payments owed to HealthyCT for CY 2015 and CY 2016, in violation of Section 1342 

of the ACA and 45 C.F.R. § 153.510, unless and until the Government receives sufficient risk 

corridors collections to pay the entire $2.5 billion it still owes for CY 2014 risk corridors 

obligations.  The Government has also announced that it will not pay the entirety of the 
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$40,165,972 in risk corridors payments owed to HealthyCT for CY 2015 and CY 2016, unless 

and until the Government receives sufficient risk corridors collections from issuers to cover all of 

its CY 2015 and CY 2016 risk corridors obligations to all issuers.  There is virtually no 

possibility that these events will occur.    

122. The mere determination by Congress to make certain appropriated funds 

unavailable, without further words modifying or repealing, expressly or by clear implication, the 

substantive law, does not defeat a Government obligation created by statute.  The Government is 

obligated to make full payment to QHP issuers, such as HealthyCT.   

123. The Government’s failure to make full and timely risk corridor payments to 

HealthyCT constitutes a violation and breach of the Government’s mandatory payment 

obligations under Section 1342 of the ACA and 45 C.F.R. § 153.510.   

124. As a result of the Government’s violation of Section 1342 of the ACA and 45 

C.F.R. § 153.510, HealthyCT has been damaged in the amount of at least $41,727,016, together 

with interest, costs of suit and such other relief as this Court deems just and proper.  

COUNT III 

Breach of Express Contract

125.  HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein. 

126. The Loan Agreement is a valid written agreement between HealthyCT, as 

borrower, and HHS and CMS, as lender.   

127. The Loan Agreement was executed or ratified by representatives of the 

Government who had express or implied actual authority to bind the Government, and were 

entered into with mutual assent and consideration by both parties.  
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128. The Loan Agreement obligated HHS and CMS to support a functioning ACA as 

that law and its implementing regulations were drafted and intended, and not to frustrate 

HealthyCT’s performance of its obligations thereunder.  

129. HealthyCT satisfied and complied with its obligations under the Loan Agreement 

until it entered liquidation on January 1, 2017.   

130. The Government’s failure to make full and timely reinsurance and risk corridors 

payments to HealthyCT, as required by Sections 1341-1342 of the ACA and 45 C.F.R. §§ 

153.240 and 153.510, is a material breach of the Loan Agreement.    

131. As a result of the Government’s material breaches of the Loan Agreement, 

HealthyCT has been damaged in the aggregate amount of $48,082,426, together with interest, 

costs of suit and such other relief as this Court deems just and proper.   

COUNT IV 

Breach of Implied-In-Fact Contract

132.  HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein. 

133. The circumstances alleged above establish mutuality of intent to contract, 

consideration, lack of ambiguity in offer and acceptance, and actual authority upon the part of 

Government actors to bind the Government, with respect to reinsurance and risk corridor 

payments. 

134. The Government knowingly and voluntarily entered into a valid implied-in-fact 

contract with HealthyCT pursuant to which HealthyCT agreed to become a QHP and participate 

in the Connecticut Exchange in exchange for full and timely payment by the Government of 

reinsurance and risk corridors amounts, as well as other cost-sharing subsidies created by the 

ACA.  
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135. The ACA and HHS’ and CMS’ implementing regulations, and HHS’ and CMS’ 

repeated admissions regarding their obligation to make reinsurance and risk corridors payments, 

were made or ratified by representatives of the Government who had express or implied actual 

authority to bind the Government.  They constituted a clear and unambiguous offer by the 

Government to make full and timely reinsurance and risk corridors payments to health insurers, 

including HealthyCT, that agreed to participate as QHPs in the Exchanges and were approved as 

certified QHPs by the Government at its discretion.  This offer evidences a clear intent by the 

Government to contract with HealthyCT.  

136. HealthyCT accepted the Government’s offer by agreeing to become a QHP issuer 

and to participate in and accept the uncertain risks imposed by the Exchanges, risks the 

Government agreed to mitigate with full and timely reinsurance and risk corridors payments.   

137. The implied-in-fact contract was authorized and ratified by representatives of the 

Government who had express or implied actual authority to bind the Government, including, but 

not limited to, the Secretary of HHS, Kevin Counihan, Director of CCIIO and CEO of the Health 

Insurance Marketplaces, and Andrew Slavitt, Administrator of CMS, and their predecessors.  

The contract was founded upon a meeting of the minds between the parties and entered into with 

mutual assent, and was supported by consideration.  The contract is further confirmed by the 

statements, actions and performance of the parties.  

138. HealthyCT satisfied its contractual obligation by selling and providing QHPs on 

the Connecticut Exchange in each of CT 2014, CY 2015 and CY 2016.   

139. The Government breached its contractual duty to HealthyCT by failing to pay 

$41,727,016 of the CY 2014, CY 2015 and CY 2016 risk corridors payments to which 

HealthyCT is entitled.    
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140. The Government also breached its contractual duty to HealthyCT by failing to pay 

$6,355,410 of the CY 2015 and CY 2016 reinsurance payments to which HealthyCT is entitled.   

141. As a result of the Government’s material breaches of its contractual obligations, 

HealthyCT has been damaged in the aggregate amount of $48,082,426, together with interest, 

costs of suit and such other relief as this Court deems just and proper. 

COUNT V 

Breach of Implied Covenant of Good Faith and Fair Dealing 

142.   HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein. 

143. A covenant of good faith and fair dealing is implied in every contract, including 

those with the Government, and imposes obligations on both contracting parties that include the 

duty not to interfere with the other party’s performance and not to act so as to destroy the 

reasonable expectations of the other party regarding the fruits of the contract.   

144. The contracts entered into between HealthyCT and the Government created 

reasonable expectations for HealthyCT that the risk corridors and reinsurance payments, which 

HealthyCT regarded as an important part of the contract consideration, would be paid by the 

Government.   

145. By failing to make full and timely reinsurance and risk corridors payments, the 

Government has destroyed HealthyCT’s reasonable expectations regarding the fruits of the 

contracts between HealthyCT and the Government, in breach of an implied covenant of good 

faith and fair dealing existing therein.   

146. Congress granted HHS rulemaking authority regarding the reinsurance and risk 

corridors programs in Sections 1341 and 1342 of the ACA.  HHS and CMS had an obligation to 
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exercise the discretion afforded to them in good faith, and not arbitrarily, capriciously or in bad 

faith.   

147. The Government breached the implied covenant of good faith and fair dealing by, 

among other things: 

(a) inserting in HHS and CMS regulations a 30-day deadline for a QHP issuer’s 

full remittance of risk corridors charges to the Government, but failing to 

create a similar deadline for the Government’s full payment of risk corridors 

payments to QHP issuers, despite stating that QHP issuers and the 

Government should be subject to the same payment deadline; 

(b) requiring QHP issuers to fully remit risk corridors charges to the 

Government, but unilaterally deciding that the Government may make 

prorated risk corridors payments to QHP issuers, despite earlier stating that 

QHP issuers and the Government should be subject to the same payment 

deadline;  

(c) in Section 227 of the 2015 Appropriations Act, targeting legislatively the 

Government’s risk corridors payment obligations by limiting funding sources 

for CY 2014 risk corridors payments, after HealthyCT had undertaken 

significant expenses in performing its obligations as a QHP in the 

Connecticut Exchange based on its reasonable expectations that the 

Government would make full and timely risk corridors payments if 

HealthyCT experienced sufficient losses in CY 2014; 

(d) in Section 225 of the 2016 Appropriations Act, targeting legislatively the 

Government’s risk corridors payment obligations by limiting funding sources 
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for CY 2014 and CY 2015 risk corridors payments, after HealthyCT had 

undertaken significant expenses in performing its obligations as a QHP in the 

Connecticut Exchange based on its reasonable expectations that the 

Government would make full and timely risk corridors payments if 

HealthyCT experienced sufficient losses in CY 2014 and CY 2015; 

(e) in Section 223 of the 2017 Appropriations Act, targeting legislatively the 

Government’s risk corridors payment obligations by limiting funding sources 

for CY 2014, CY 2015 and CY 2016 risk corridors payments, after 

HealthyCT had undertaken significant expenses in performing its obligations 

as a QHP in the Connecticut Exchange based on its reasonable expectations 

that the Government would make full and timely risk corridors payments if 

HealthyCT experienced sufficient losses in CY 2014, CY 2015 and CY 2016; 

(f) making statements regarding risk corridors payments upon which HealthyCT 

relied to become a QHP and participate in the Connecticut Exchange (see, 

e.g., 78 FR 15409, 15473 (Mar. 11, 2013 (“The risk corridors program is not 

statutorily required to be budget neutral.  Regardless of the balance of 

payments and receipts, HHS will remit payments as required under section 

1342 of the Affordable Care Act.”), then failing to make full and timely risk 

corridors payments after unilaterally determining to “implement [the risk 

corridors] program in a budget neutral manner.”  79 FR 13743, 13829 (Mar. 

11, 2014); 

(g) repeatedly acknowledging in writing and testimony before Congress that the 

Government is obligated to make full risk corridors payments to QHP 
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issuers, including HealthyCT, then taking a contrary position in actions 

pending in this Court asserting that the Government has no obligation to pay 

any risk corridors amounts unless it has sufficient risk corridors collections 

or unless Congress makes new specific appropriations for such purposes; and 

(h) failing to make the full amount of required reinsurance payments to 

HealthyCT for CY 2015 and CY 2016 despite HealthyCT’s qualification for 

such payments under HHS’ published Notices of Benefit and Payment 

Parameters for CY 2015 and CY 2016.  

148. As a direct and proximate result of the aforementioned breaches of the covenant 

of good faith and fair dealing, HealthyCT has been damaged in the amount of at least 

$48,082,426, together with interest, costs of suit and such other relief as this Court deems just 

and proper. 

COUNT VI 

Taking Without Just Compensation 

149. HealthyCT re-alleges and incorporates by reference all of the allegations 

contained in the preceding paragraphs as if fully set forth herein. 

150. The government’s actions complained of herein constitute a deprivation and 

taking of HealthyCT’s property for public use without just compensation in violation of the Fifth 

Amendment to the U.S. Constitution.   

151. HealthyCT has a vested property interest in its contractual, statutory and 

regulatory rights to receive statutorily-mandated reinsurance and risk corridors payments.  

HealthyCT had a reasonable investment-backed expectation of receiving full and timely payment 

of reinsurance and risk corridors payable to QHP issuers under the ACA and implementing 

regulations, and based on the Loan Agreement and HHS’ and CMS’ direct public statements. 
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152. The Government expressly and deliberately interfered with and has deprived 

HealthyCT of property interests and its reasonable investment-back expectation to receive full 

and timely payment of reinsurance and risk corridors amounts required under the ACA and 

implementing regulations.   

153. HealthyCT is entitled to just compensation for the Government’s taking of its 

property in the amount of at least $48,082,426, together with interest, costs of suit and such other 

relief as this Court deems just and proper.   

PRAYER FOR RELIEF 

Wherefore, HealthyCT respectfully requests that this Court award the following relief: 

a. That the Court award monetary relief in the amount HealthyCT is entitled to under 

Section 1341 of the ACA and 45 C.F.R. § 153.240 regarding CY 2015 and CY 2016 

reinsurance payments; 

b. That the Court award monetary relief in the amount HealthyCT is entitled to under 

Section 1342 of the ACA and 45 C.F.R. § 153.510 regarding CY 2014, CY 2015 and 

CY2016 risk corridors payments; 

c. That the Court award damages in the amount of $48,082,426 sustained by HealthyCT 

as a result of the Government’s breach of the Loan Agreement;  

d. That the Court award damages in the amount of $48,082,426 sustained by HealthyCT 

as a result of the Government’s breach of the implied covenant of good faith and fair 

dealing contained in the Loan Agreement; 

e. That the Court award just compensation for the Government’s taking of HealthyCT’s 

property in the amount of at least $48,082,426; 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 43 of 151



44 

f. That the Court award HealthyCT such additional damages and other monetary relief 

as is available under applicable law; 

g. That the Court award all available interest, including, but not limited to, post-

judgment interest, to HealthyCT; 

h. That the Court award attorney’s fees and costs to HealthyCT; and  

i. That the Court award such other relief as the Court may deem just and proper. 

Dated:  September 12, 2017 

Respectfully submitted, 

/s/ Brad Fagg__________________ 
Brad Fagg 
(Counsel of Record) 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C.  20004 
(202) 739-5191 
(202) 739-3001 (fax) 
brad.fagg@morganlewis.com 

Attorneys for HealthyCT, Inc., in Liquidation  
Of Counsel: 

Harold S. Horwich 
Benjamin J. Cordiano 
MORGAN, LEWIS & BOCKIUS LLP 
One State Street  
Hartford, CT 06103 
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Order of Liquidation 
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Set Off Notice 
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YOUR HEALTH -YOUR PLAN. 

February 14, 2017 

The Honorable Tom Price 
Secretary of U.S. Department of Health and Human Services 
200 Independence Avenue, SW 
Washington, DC 

Re: Recent Action in the Liquidation ofHealthyCT, Inc. 

Dear Secretary Price: 

I am the Special Deputy Liquidator of HealthyCT, Inc., in Liquidation ("HCT"), and by this letter 
I advise you of action the Liquidator has taken on behalf of HCT with respect to obligations owing 
by and to the United States and its agencies. These obligations are set forth below. 

1. Risk Corridors payments are owing to HCT for the 2014 and 2015 plan years in the 
aggregate amount $16, 165,020. Exhibit A attached hereto contains correspondence and 
materials from the U.S. Department of Health and Human Services, Centers for Medicare 
& Medicaid Services ("CMS") confirming this amount, toward which CMS has made 
minimal payments. 1 

2. A Risk Corridors payment is owing to HCT for the 2016 plan year in an amount calculated 
to be $22,367,329. This amount was detennined using 2016 data and an actuarial model 
developed by a third party pursuant to parameters established by CMS. The model and 
HCT's methodology for calculating these amounts have been subject to third party review 
and audit. Exhibit B attached hereto provides a breakdown of this Risk Corridors amount 
by line of business. 

3. A final Transitional Reinsurance payment is owing to HCT for the 2015 plan year in the 
amount of $655,234. Exhibit C attached hereto contains a payment summary received 
from CMS in January 2017 confirming this receivable amount. 

4. A Transitional Reinsurance payment is owing to HCT for the 2016 plan year in an amount 
calculated to be $5,618,398. This amount was determined using 2016 incurred, paid and 
pended claim data as of January 24, 2017 .. based on the 2016 benefit-year parameters 
established by CMS. 

5. A Risk Adjustment payment is owing by HCT for the 2016 plan year in an amount 
calculated to be $7,256,549. This amount was determined using an actuarial model 
developed by a third party pursuant to parameters established by CMS based on paid claims 
through October 2016. The Risk Adjustment amount will be adjusted as paid claims 

1 12.6% and 1.9% of the Risk Corridors amount for 2014 have been paid by CMS in 2015 and 2016. These partial 
payments were delJucted from the toraJ Risk CorriOors amounts in the CMS reports attached as Exhibit A. 
35 Thorpe Avenue Suite 104 Wallingford, CT 06492 : phone 203.949.1602 : fax 203.949.1606 : healthyct.org 
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through December 2016 are submitted to the CMS EDGE server by HCT and other 

Connecticut certified health plan carriers. 
6. Transitional Reinsurance Fees, Risk Adjustment User Fees and Patient-Centered Outcomes 

Research Institute fees are owing by HCT for the 2016 plan year in an amount calculated 
to be $1,167,728. These calculations are based on HCT's enrollment and the per-covered 

life rates and methodologies established by CMS and the IRS. 
7. Advanced Premium Tax Credits ("APTC") and Cost Share Reduction ("CSR") 

reconciliation amounts are owing by HCT for the 2016 plan year in the amount of 
$1,515,100. The APTC amount is based on APTC subsidy reports supplied by Access 
Health CT, inclusive of retroactive adjustments, compared to cumulative amounts funded 
by CMS. The CSR Reconciliation amount represents CSR advance payments for the 

months of October, November, and December 2016 pending final reconciliation of the 
difference between the 2016 advance payments and actual 2016 claim experience. 

By this letter, you are hereby advised that the Liquidator has set off items 5, 6 and 7 against items 
1 and 2. These setoffs have been effectuated pursuant to the Liquidator's authority under Conn. 
Gen. Stat. §§ 38a-923(a)(6), 38a-923(b), 38a-932(a), paragraphs 4 through 6 of the Order of 
Liquidation entered December 9, 2016, and Connecticut common law and equity. 

The United States may contend that the amounts set forth in item 1 are not currently due. HCT 
disagrees with this pos1twn, but such amounts, at a minimwn, are undoubtedly owed by the United 
States' own admissions. In addition, the U.S. Court of Federal Claims has held in two recent cases 
that Risk Corridors payments are due and payable by the United States on an annual basis. See 
Health Republic Ins. Co. v. United States, 129 Fed. Cl. 757, 776 (Fed. Cl. 2017) (holding that Risk 
Corridors claims were ripe for adjudication because the United States is required to make annual 
Risk Corridors payments to eligible qualified health plans); see also Moda Health Plan, Inc. v. 
United States, No. 16-649C, 2017 WL 527588, • 1 (Fed. Cl. February 9, 2017) ("The Court finds 
that the ACA requires annual payments to insurers, and that Congress did not design the risk 
corridors program to be budget-neutral."). Under Connecticut law, where one of the parties to 
mutual debts is insolvent, set off may be effectuated even though one or more of the obligations is 
not yet due. Sullivan v. Merchants Nat 'I Bank, 144 A. 34 (Conn. 1928). Therefore, items 5, 6 and 
7 are considered paid in full, and I have adjusted HCT's records accordingly. Items 3 and 4 should 
be paid in full by the United States as and when due, based on the balance of the mutual debts of 
the United States and HCT.2 

2 The proceeds of the Series A (Start-up) and Series B (Solvency) Loans, issued pursuant to the Loan Agreement 
dated June 7, 2012, between CMS and HCT (as amended, the "Loan Agreement"), are structured as surplus notes 
pursuant to the National Association of Insurance Commissioners Statement of Statutory Accounting Principles 41. 
Given their structure as surplus notes, amounts are not owing by HCT other than with the prior approval of the 
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HCr 
HEALTHYCT 

February 14, 2017 
Page3 

The Liquidation Court will be notified of the mutual obligations discussed herein and the set offs 
effectuated in my next accounting and status report. 
Please let me know if you have any questions. 

Dan Watkins 
Special Deputy Liquidator for 
HealthyCT, Inc. 

Email ccs: Tom Donahue, CMS Conswner Information and Insurance Oversight (CCIIO), 
Thomas.donahue@cms.hhs.gov 

Jeff Wu, Acting Director & Acting Marketplace CEO (CMS/CCIIO), 
jeff.wu@cms.hhs.gov 

Jeff Grant, Director, Payment Policy and Financial Management Group 
(CMS/CCIIO), jeff.grant@cms.hhs.gov 

Matt Lynch, Director, State Marketplace and Insurance Programs Group 
(CMS/CCIIO), matthew.lynch@cms.hhs.gov 

Serena Orloff, United States Department of Justice, Civil Division, Commercial 
Litigation Branch, serena.m.orloff@usdoj.org 

Connecticut Insurance Commissioner. See Series A and B Promissory Notes, attached to the Loan Agreement as 
Appendices ("Notwithstanding any conflicting provisions contained in the Loan Agreement, payment shall be on the 
tenns and subject to the conditions set forth in this Surplus Note .... This Surplus Note shall be repaid only out of the 
surplus earnings of Borrower and, as to each payment, only with the prior approval of the Connecticut Insurance 
Commissioner or his designee."). The swplus notes therefore are not subject to set off as a mutual debt owing by 
HCT to CMS. CMS 's waiver of set off in the Promissory Notes confirms this treatment: "[t]he obligation of 
Borrower under this Promissory Note may not be offset or be subject to recoupment with respect to any liability or 
obligation owed to Borrower." 
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Department of Health & Human Services 
Centers for Medicare & Medicaid Services 
Center for Consumer Information & Insurance Oversight 

200 Independence Avenue SW 
Washington, DC 20201 

Date: November 19, 2015 

C"'1S 
CENTEllS FOR MEDICARE & MEDICAID SERVICES 

CENTER FOR CONSUMER INFORMATION 
& INSURANCE OVERSIGHT 

Subject: Risk Corridors Payment and Charge Amounts for Benefit Year 2014 

Background: 

Section 1342 of the Affordable Care Act directs the Secretary of the Department of Health and 
Human Services (HHS) to establish a temporary risk corridors program that provides issuers of 
qualified health plans (QHPs) in the individual and small group markets additional protection 
against uncertainty in claims costs during the first three years of the Marketplace. The program, 
which was modeled after a similar program implemented as part of the Medicare Part D 
prescription drug benefit program, encourages i§suers to keep their rates stable as they adjust to 
the new health insurance reforms in the early years of the Marketplaces. 

HHS has previously stated that if risk corridors collections for a particular year are insufficient to 
make full risk corridors payments for that year, risk corridors payments for the year will be 
reduced pro rata to the extent of any shortfall. 1 On October l, 2015, HHS announced the 
payment proration rate for 2014 will be approximately 12.6 percent, reflecting risk corridors 
charges of $362 million and payments of $2.87 billion requested by issuers. 2 This proration rate 
was based on the most current risk corridors data submitted by issuers and assumes full 
collection of charges from issuers. 

Today, HHS is releasing issuer-level risk corridors payments and charges based on the most 
current risk corridors data submitted by issuers and assuming full collection of charges from 
issuers, by market and state, for the 2014 benefit year. The tables below include the risk 
corridors payment or charge amounts for the individual and small group markets, respectively, 
and the prorated risk corridors payment, if applicable. Risk corridors charges payable to HHS 
are not prorated, and the full risk corridors charge amounts are noted in the chart below. 
Only risk corridors payment amounts are prorated. HHS will begin collection of risk 
corridors charges in November 2015 and will begin remitting risk corridors payments to issuers 
starting in December 2015. 3 

1 "Risk Corridors and Budget Neutrality'', published April 11, 2014 and posted at 
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-F AOs/Downloads/fag-risk-corridors-04-11-2014.pdf 
2 The exact proration rate for 2014 is 12.6178665287897%. 
3 We note that the risk corridor payment and charge amounts published in this bulletin do not reflect any payment or 
charge adjustments due to resubmissions after September 15, 2015 or any amount held back for appeals. 
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Table 1 - Alabama 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

mos INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE IDOSID COMPANY NAME MARKET) MARKET) MARKET) MARKET) 
AL 44580 Humana Insurance $ 947,116.86 $ $ 119,505.94 $ - -Company 
AL 46944 Blue Cross and Blue Shield $ 354,762.84 $ $ 44,763.50 $ - -

of Alabama 
AL 59809 UnitedHealthcare Life $ $ (4,761.86) $ $ (4,761.86) - -

Insurance Company 

Table 2 - Alaska 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

mos INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE HIOSID COMPANY NAME MARKET) MARKET) MARKET) MARKET) 
AK 

38344 
Premera Blue Cross Blue $ 8,126,435.92 $ 122,178.45 $ 1,025,382.84 $ 15,416.31 
Shield of Alaska 

AK 73836 Moda Health Plan, Inc. $ 1,237,418.79 $ 448,597.16 $ 156,135.85 $ 56,603.39 

Table 3 - Arizona ·-
HHS RISK HHS RISK 

CORRIDOR CORRIDOR PRORATED PRORATED 
HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 

INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 
STATE HIOSID COMPANY NAME MARKET) MARKE TI MARKE TI MARKE TI 
A'Z 23307 Humana Health Plan, Inc. $ 1,851,728.19 $ - $ 233,648.59 $ -
AZ 5148S 

Health Net Life Insurance $ 38,309,878.15 $ 6,528,368.90 $ 4,833,889.29 $ 823,740.87 Company 

A'Z 53901 
Blue Cross Blue Shield of $ 11,688,096.55 $ (216,623.22) $ 1,4 74, 788.42 $ (216,623 .22) Arizona, Inc. 

AZ 60761 Meritus Health Partners $ 3,401,552.97 $ 88,126.95 $ 429,203.41 $ 11 ,119.74 
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HHS RISK HHS RISK 
I' 

CORRIDOR CORRIDOR PRORATED PRORATED 
I HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 

INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 
STATE mosm COMPANY NAME MARKET) MARKET) MARKE TI MAR.KET) 

co 21032 
Kaiser Foundation Health 

$ 14,160,790.95 $ $ 1,786,789.70 $ 
Plan of Colorado - -

co 49375 
Cigna Health and Life $ (632,444.16) $ - $ (632,444.16) $ -Insurance Company 

co 63312 
Colorado Choice Health $ 5,893,514.24 $ 114,299.01 $ 743,635.76 $ 14,422.10 
Plans 

co 66699 
Denver Health Medical $ 287,542.11 $ $ 36,281.68 $ 
Plan, Inc. - -

co 74320 Humana Health Plan $ 3,183,617.97 $ - $ 401,704.67 $ -
co 76680 

HMO Colorado, Inc., dba $ 1,479,675.14 $ (21,811.05) $ 186,703.43 $ (21,811.05) 
HMO Nevada 

co 80208 
Rocky Mountain Health $ - $ 440,553.54 $ - $ 55,588.46 
Care Options 

co 92137 
All Savers Insurance $ (107,467.82) $ $ (107,467.82) $ - -Company 

co 97879 Rocky Mountain HMO $ 1,470,136.36 $ 578,003.29 $ 185,499.84 $ 72,931.68 

Table 7 - Connecticut 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE HIOSID COMPANY NAME MARKET) MARKET) MARKE Tl MARKET) 

CT 49650 
UnitedHealthcare $ $ 11,299.51 $ $ 1,425.76 - -Insurance Company 

CT 76962 
ConnectiCare Benefits, 

$ (717,037.34) $ - $ (717,037.34) $ 
Inc. -

CT 86545 
Anthem Health Plans, Inc. 

$ (863,733.24) $ (26,699.38) $ (863,733.24) $ (26,699.38) (Anthem BCBS) 
CT 91069 HealthyCT, Inc. $ 1,561,247.18 $ 272,638.90 $ 196,996.09 $ 34,401.21 
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Department of Health & Human Services 

Centers for Medicare & Medicaid Services 

Center for Consumer Information & Insurance Oversight 200 
Independence Avenue SW 
Washington, DC 20201 

Date: November 18, 2016 

ONTHS FOR MEDICARE & MEDICAID SERVICES 
CENTER FOR CONSUMER INFORMATION 

& INSURANCE OVERSIGHT 

Subject: Risk Corridors Payment and Charge Amounts for the 2015 Benefit Year 

Background: 

Section 134 2 of the Affordable Care Act directs the Secretary of the Department of Health and Human 
Services (HHS) to establish a temporary risk corridors program that provides issuers of qualified health 
plans (QHPs) in the individual and small group markets additional protection against uncertainty in 
claims costs during the first three years of the Marketplace. 

HHS established a three-year payment framework for the risk corridors program and outlined the 
details of this payment framework in our April l l, 2014 guidance on Risk Corridors and Budget 
Neutrality. 1 As set forth in that guidance, if risk corridors collections for a particular year are 
insufficient to make full risk corridors payments for that year, risk corridors payments for the year will 
be reduced pro rata to the extent of any shortfall. Because risk corridors payments for the 2014 benefit 
year exceeded risk corridors collections for that benefit year, risk corridors collections for the 2015 
benefit year will be used first towards remaining balances on 2014 benefit year risk corridors 
payments. 

On September 9, 2016, HHS published guidance on Risk Corridors Payments for 2015, stating that we 
anticipated that all 2015 benefit year collections would be used toward remaining 2014 benefit year 
risk corridors payments, and that no funds would be available at this time for 2015 benefit year risk 
corridors payments. 2 Today, we are confirming that all 2015 benefit year risk corridors collections will 
be used to pay a portion of balances on 2014 benefit year risk corridors payments. 

We are also announcing issuer-level risk corridors payments and charges for the 2015 benefit year. 
The tables below show risk corridors payments and charges calculated for the 2015 benefit year, by 
State and issuer, and the additional amount based on anticipated 2015 risk corridors collections that 
HHS expects to pay towards the calculated 2014 benefit year payments. 3 Pursuant to 45 CFR 

1 Risk Corridors and Budget Neutrality, available at: https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
F AOs/Downloads/fag-risk-corridors-04-11-2014.pdf 
2 Risk Corridors Payments/or 2015, available at: 
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Risk-Corridors-for-
2015-FINAL.PDF 
3 Risk corridor payment and charge amounts published in this bulletin do not reflect any payment or charge adjustments due 
to resubmissions after September 30, 2016 or any amount held back for appeals. 
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153.5 IO(g), the 2015 benefit year risk corridors amounts listed in this report include the direct 
adjustment for issuers that reported certified estimates of the cost-sharing reduction portion of advance 
payments that were lower than the actual CS Rs provided for the 2014 benefit year (as calculated under 
CSR reconciliation for the 2014 benefit year). On November 17, 2016, HHS notified issuers subject to 
the direct adjustment to 2015 benefit year risk corridors amounts of the calculated adjustment amount, 
consistent with guidance issued on September 15, 2016.4 

Risk corridors payments are reduced pro rata based on risk corridors collections received. HHS 
intends to collect the full 2015 risk corridors charge amounts indicated in the tables below. HHS is 
collecting 2015 risk corridor charges in November 2016, and will begin remitting risk corridors 
payments to issuers in December 2016, as collections are received. 

STATE HIOS HIOS INPUTTED HHS 2015 RISK HHS 2015 RISK EXPECTED 
ID INSURANCE COMPANY CORRIDOR CORRIDOR PAYMENT 

NAME AMOUNT AMOUNT TOWARD2014 
(INDIVIDUAL (SMALL GROUP AMOUNTS 

MARKE TI MARKET) 
Premera Blue Cross Blue Shield 

AK 38344 of Alaska $7,479,997.83 $716,228.92 $274,005.J 0 
AK 73836 Moda Health Plan, Inc. $28,630,662.1 I $2,900,48 I .02 $56,006.61 
AL 44580 Humana Insurance Company $2,935,440.73 $0.00 $31,461.63 

Blue Cross and Blue Shield of 
AL 46944 Alabama $79,476,154.29 $10,341,860.76 $ll,784.62 

UnitedHealthcare Life Insurance 
AL 59809 Company $0.00 $6,577,07 $0.00 

UnitedHealthcare of Alabama, 
AL 68259 Inc. $8,688,275.81 $0.00 NIA 
AR 62141 Celtic Insurance Company $1,812,823.37 $0.00 $0.00 
AR 70525 OCA Health Plan, Inc. $476,592.83 $0.00 $138,891.20 

USAble Mutual Insurance 
AR 75293 Company $15,919,592.28 -$7,883.38 $0.00 

QualChoice Life & Health 
AR 37903 Insurance Company, Inc. $4,524,487.98 $0.00 NIA 
AZ 23307 Humana Health Plan, Inc. $202,481.41 $0.00 $61,511.29 

Health Net Life Insurance 
AZ 51485 Company $95,219,226.99 $17,249,722.49 $1,489,451.17 

Blue Cross and Blue Shield of 
AZ 53901 Arizona, Inc. $51,990,665.22 $0.00 $388,258.91 
AZ 60761 Meritus Health Partners $54,694,644.83 $702,732.99 $115,921.29 
AZ 70239 Health Choice Insurance Co. $4,444, I 84.06 $0.00 $41,795.92 
AZ 84251 Aetna Life Insurance Company -$389,753.48 $0.00 $1,995.46 

Cigna Health and Life Insurance 
AZ 86830 Company $1,023,204.62 $0.00 $5,758.61 

University of Arizona Health 
AZ 88925 Plans-University Healthcare, Inc. $1,213,077.74 $0.00 $21,429.04 
AZ 91450 Health Net of Arizona, Inc. $38,681,654.46 $5,438,853.29 $1,523,528.06 
AZ 92045 Meritus Mutual Health Partners $11,438,590.03 $1,437,229.12 $62,237.55 

4 Reporting of Risk Co"idors Amounts Reflecting Certified Estimates o/2014 Cost-Sharing Reduction Amounts in Part 3, 
Line 1. 7 of the Medical Loss Ratio Annual Reporting Form for the 2015 Benefit Year, available at: 
httos:llwww.regtap.infoluploadsllibrary/RC CSRandMLR 091516 vi 5CR 091516.odf 
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STATE HIOS HIOS INPUTTED HHS 2015 RISK HHS 2015 RISK EXPECTED 
ID INSURANCE COMPANY CORRIDOR CORRIDOR PAYMENT 

NAME AMOUNT AMOUNT TOWARD2014 
(INDIVIDUAL (SMALL GROUP AMOUNTS 

MARKET) MARKET) 
AZ 65441 Phoenix Health Plans, Inc. $34,931.14 $0.00 NIA 
AZ 80863 Time Insurance Company $7,624,448.10 $0.00 NIA 
AZ 98971 All Savers Insurance Comoanv $7,002.813.66 $0.00 NIA 

MOLINA HEALTHCARE OF 
CA 18126 CALIFORNIA $1,784,227.07 $0.00 $0.00 

Blue Cross of Califomia(Anthem 
CA 27603 BC) -$808,605.43 $0.00 $0.00 

Kaiser Foundation Health Plan, 
CA 40513 Inc. $39,758,493.83 $47,233,593.74 $1,226,858.64 
CA 47579 Chinese Community Health Plan -$25,303.31 $0.00 $23,677.66 
CA 67138 Health Net of California, Inc $24,828,036.3 7 $0.00 $0.00 

CA Physician's Service dba Blue 
CA 70285 Shield of CA $29,839,109.20 -$217,494.36 $0.00 
CA 84014 County of Santa Clara $151,037.85 $0.00 $0.00 
CA 92499 Sharo Health Plan $0.00 $31,033.86 $258.29 

Local Initiative Health Authority 
CA 92815 for Los Angeles County $8,255,198.64 $0.00 $450,495 .26 
CA 93689 Western Health Advantage $0.00 $171,678.94 $193.15 

Health Net Life Insurance 
CA 99110 Company $130,379,454.51 $10,868,970.44 $168,047.08 

CONTRA COSTA HEALTH 
CA 99483 PLAN $0.00 $0.00 $0.00 
co 11555 New Health Ventures Inc $88,645.17 $0.00 $3,538.44 

Colorado Health Insurance 
co 20472 Cooperative, Inc. $97,136,652.48 $1 ,558,715.85 $475,035.47 

Kaiser Foundation Health Plan of 
co 21032 Colo. $52,928,909.77 $0.00 $470,397.66 

Cigna Health and Life Insurance 
co 49375 Company $2,017 ,361.36 $0.00 $0.00 
co 63312 Colorado Choice Health Plans $1,597,077.24 $60,789.09 $199,569.45 
co 66699 Denver Health Medical Plan, Inc $141,372.24 $0.00 $9,551.66 
co 74320 Humana Health Plan $2,856,524.81 $0.00 $105,754.43 

HMO Colorado, Inc., dba HMO 
co 76680 Nevada $3,002,631.67 $38,482.92 $49,152.32 

Rocky Mountain Health Care 
co 80208 Options $0.00 $0.00 $14,634.44 
co 92137 All Savers Insurance Company $184,407.92 $0.00 $0.00 
co 97879 Rocky Mountain HMO $32,345,160.48 $780,733.56 $68,035.75 

UnitedHealthcare Insurance 
CT 49650 Company $222,890.06 $265,020.43 $375.35 
CT 76962 ConnectiCare Benefits, Inc. $0.00 $0.00 $0.00 

Anthem Health Plans Inc(Anthem 
CT 86545 BCBS) -$691,198.86 $0.00 $0.00 
CT 91069 HealthyCT, Inc. $12,859,364.54 $1,723,783.09 $60,918.61 

UnitedHealthcare Insurance 
DC 41842 Company $0.00 $0.00 $0.00 
DC 73987 Aetna Health Inc. (a PA corp.) $0.00 $220,036.68 $0.00 
DC 75753 Ootimum Choice, Inc. $0.00 -$240,089.45 $0.00 
DC 77422 Aetna Life Insurance Company $42,898.21 $112,048.45 $0.00 
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IHWTHYCT l 
1Q16 BENEm YEAR RISK CORRIDOR CALCULA~ 

Factor 

..ao% 
-50% 

0% 
0% 

50% 
80% 

Risk Corridor Development 

Premium 

Paid Claims - less CSR 
Relnswanoa Recoveries 

ReseM!S 

Total Claims - Less CSR 

Admln Expenses 
Taxes and Fees 

After-tax Premium 

Risk-<:otTidor Prorrt 
Alowable Admi'I Expenses 

Target Amount 
Risk Corridor Ratio 

Risk Conidon; 

Low High 

0% 
92% 
97% 

100% 
103% 

108% 

Total Receivable (Payment) 
Estimated QHP" 

92% 
97% 

100% 
103% 

108% 

999% 

IND 

$79.080,600 

$0 
-$7,865,812 

$101 ,142,988 

$93.277,176 
$16,863,037 
$1,993,501 

$77,087,099 
$3,854,355 

$18,952,663 
$60, 127,937 

155,13% 

so 
so 
$0 
$0 

$1,503,198 

$22,671,203 

$24,174,401 
85.0'4 

$20,548,241 

SG LG 

$55, 763,791 $60,942,815 

$0 $0 
$0 -$2,564,627 

$51,910,980 $64,629,263 

$51,910,980 $62,064,636 

$14.454,572 $12,450,134 
$1 ,351 ,106 $1 ,801,038 

$54,412,685 $59, 141,777 
$2,720,634 $2,957,089 

$13,321 ,697 $14,812,229 
$42,« 1,894 $46,130,586 

122.31% 134.54% 

so so 
$0 $0 
$0 $0 

$0 $0 

$1,061,047 $1,153,265 

$4,858,987 $9,794,882 

$5,920,035 
25.0% 

$1,480,009 

IND+SG 

$134,844,391 

$0 
-$7,865,812 

$153,053,968 

$145,188,156 

$31,317,609 
$3,344,607 

$131,499,784 
$6,574,989 5.0% 

$32,274,559 22% 
$102,569,832 

141 .55% 

so 
$0 

$0 
$0 

$2,564,246 

$27,530,190 

Premium Earned lnctudlng Premium Tax Credits 

- Taxes and itegulatory Fees 

I I After Tax Premiums Earn...t 

Administration Costs (less taxes and regulatory fees} 
+ Profits Ear,,ed 

Profit (mfni,,rum of 3% of after tax premium} 
Admfn Costs (2016: 22%} 

+ Taxes and ~tory Fees 
Allowable Administrative Costs 

Claims (less CSR payments} 

+ Claim·Retated Retention (QI/Health IT} 

+ Risk Adjustment Charges 
· Risk Adjustinent Receivables 

- Relnsuranct Receivables 

+Change In rtSerVes 

Allowable USts 

Ta~t Amol#Jt 

Rist Conidar Ratio 

Rtsk Corricla( Realvlble I (P.yment) 

Rtsk CorridO( Reatvable I (Payment) • " QHP + Mllrgl1 

1~ 

103'·1081' 

92%·97" 

92% 

s 

$79 ,080,600 

$1 ,993,501 

$77,087,099 

$14,869,537 
·$31,059,614 

$2 ,312,613 
$16,959,162 

$1,993,501 
$18,952,663 

so 
so 
so 
so 

· $7,865,812 
$101,142,988 

su.2n,116 

$60, 127,937 

1.55 

$24,174,401 
20,548,241 

IS" 

0.4020 
0.0000 

0.0000 

0.0000 

$54,412,685 

$13, 103,466 
-$10,601,761 

$1,632,381 
$11,'170,791 

$1,351, 106 

s 13,321,897 

$0 

so 
$0 

so 
so 

$51, 910, 980 
$51,910,980 

$42,441,894 

1.22 

$5,920,035 
$ 1,480,009 

25"1 

0 .1395 
0.0000 
0.0000 

0.0000 
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EXHIBIT D 

Affidavit of Daniel L. Watkins, Special Deputy Liquidator 
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DOCKET NO. HHD-CV16-6072516-S 

IN THE MATTER OF HEALTHYCT, INC., 
IN REHABILITATION 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 
HARTFORD 

March 7, 2017 

AFFIDAVIT OF DANIELL. WATKINS 

I, Daniel L. Watkins, being duly sworn, hereby depose and say: 

1. I am over eighteen years of age and believe in the obligations of an oath. 

2. I make this affidavit upon my own knowledge, information and belief. 

3. On December 7, 2016, Katharine L. Wade, Insurance Commissioner of the State 

of Connecticut (the "Commissioner") acting in her capacity as the Rehabilitator ofHealthyCT, 

Inc. ("HealthyCT"), filed a petition for liquidation of HealthyCT pursuant to The Insurers 

Rehabilitation and Liquidation Act, Conn. Gen. Stat. §§ 38a-903 to 38a-961 , inclusive, which 

was granted by order of the Court dated December 9, 2016 (the "Liquidation Order"). 

4. The Liquidation Order appointed the Commissioner, and her successors in office, 

as Liquidator ofHealthyCT and appointed me as Special Deputy Liquidator, with such authority, 

powers, duties and responsibilities as set forth in Conn. Gen. Stat. § 38a-923. 

5. On February 15, 2017, I provided the United States Department of Health & 

Human Services ("HHS"), via Federal Express, notice of certain actions taken by the Liquidator 

on behalf of HealthyCT with respect to obligations owing by and to the United States and its 

agencies (the "Set Off Notice"). A copy of the Set Off Notice is attached hereto as Exhibit A; a 

copy of the delivery confirmation is attached hereto as Exhibit B. 

6. ·on February 16, 2017, I sent, via email, a copy of the Set Off Notice to the 

following individuals at the Centers for Medicare & Medicaid Services ("CMS") and the United 
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States Department of Justice ("DOJ"): Tom Donohue (thomas.donohue@cms.hhs.gov); Jeff Wu 

(ieff.wu@cms.hhs.gov); Jeff Grant (jeff.grant@cms.hhs.gov); Matt Lynch 

(matthew.lynch@cms.hhs.gov); and Serena Orloff (serena.m.orloff@usdoj.org). 

7. On March 7, 2017, I provided HHS, CMS and DOJ, via U.S. Mail to the 

addresses listed below, a letter regarding recent actions taken in the Liquidation of HealthyCT 

(the "March 6th Letter") and enclosed a copy of (i) the Motion to Approve the First Accounting 

and Status Report of the Liquidation Proceeding and the Acts Reporting Therein (the "Motion"), 

filed with the Court on February 17, 2017, and (ii) a Brief in Support of the Motion, filed with 

the Court on March 3, 2017. A copy of the March 6th Letter with enclosures is attached hereto 

as Exhibit C. Address list: 

The Honorable Tom Price 
Department of Health and Human Services 
Office of the Secretary 
200 Independence A venue, SW 
Washington, DC 20201 

Serena Orloff 
United States Department of Justice 
Civil Division, Commercial Litigation Branch 
1100 L Street, NW Room 10032 
Washington, D.C. 20005 

Tom Donohue 
Jeff Wu 
Jeff Grant 
Matt Lynch 
Centers for Medicare & Medicaid Services 
7500 Security Blvd 
Baltimore, MD 21244 

8. On March 7, 2017, I sent, via email, a copy of the March 6th Letter, the Motion 

and Brief in Support thereof to the following individuals at CMS and DOJ: Tom Donohue 

(thomas.donohue@cms.hhs.gov); Jeff Wu (jeff.wu@cms.hhs.gov); Jeff Grant 

(jeff.grant@cms.hhs.gov); Matt Lynch (matthew.lynch@cms.hhs.gov); and Serena Orloff 

(serena.m.orloff@usdoj.org). 

2 
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I have read the preceding statement and to the best of my knowledge, information and 

belief, it is true. 

D~ 
.. 7-rli 

Subscribed and sworn to me at Hartford, Connecticut, this_· __ day of March, 2017. 

3 
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YOUR HEALTH -YOUR PLAN. 

February 14, 2017 

The Honorable Tom Price 
Secretary of U.S. Department of Health and Human Services 
200 Independence Avenue, SW 
Washington, DC 

Re: Recent Action in the Liquidation ofHealthyCT, Inc. 

Dear Secretary Price: 

I am the Special Deputy Liquidator of HealthyCT, Inc., in Liquidation ("HCT"), and by this letter 
I advise you of action the Liquidator has taken on behalf of HCT with respect to obligations owing 
by and to the United States and its agencies. These obligations are set forth below. 

1. Risk Corridors payments are owing to HCT for the 2014 and 2015 plan years in the 
aggregate amount $16, 165,020. Exhibit A attached hereto contains correspondence and 
materials from the U.S. Department of Health and Human Services, Centers for Medicare 
& Medicaid Services ("CMS") confirming this amount, toward which CMS has made 
minimal payments. 1 

2. A Risk Corridors payment is owing to HCT for the 2016 plan year in an amount calculated 
to be $22,367,329. This amount was detennined using 2016 data and an actuarial model 
developed by a third party pursuant to parameters established by CMS. The model and 
HCT's methodology for calculating these amounts have been subject to third party review 
and audit. Exhibit B attached hereto provides a breakdown of this Risk Corridors amount 
by line of business. 

3. A final Transitional Reinsurance payment is owing to HCT for the 2015 plan year in the 
amount of $655,234. Exhibit C attached hereto contains a payment summary received 
from CMS in January 2017 confirming this receivable amount. 

4. A Transitional Reinsurance payment is owing to HCT for the 2016 plan year in an amount 
calculated to be $5,618,398. This amount was determined using 2016 incurred, paid and 
pended claim data as of January 24, 2017 .. based on the 2016 benefit-year parameters 
established by CMS. 

5. A Risk Adjustment payment is owing by HCT for the 2016 plan year in an amount 
calculated to be $7,256,549. This amount was determined using an actuarial model 
developed by a third party pursuant to parameters established by CMS based on paid claims 
through October 2016. The Risk Adjustment amount will be adjusted as paid claims 

1 12.6% and 1.9% of the Risk Corridors amount for 2014 have been paid by CMS in 2015 and 2016. These partial 
payments were delJucted from the toraJ Risk CorriOors amounts in the CMS reports attached as Exhibit A. 
35 Thorpe Avenue Suite 104 Wallingford, CT 06492 : phone 203.949.1602 : fax 203.949.1606 : healthyct.org 
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HEALTHYCT 

February 14, 2017 
Page2 

through December 2016 are submitted to the CMS EDGE server by HCT and other 

Connecticut certified health plan carriers. 
6. Transitional Reinsurance Fees, Risk Adjustment User Fees and Patient-Centered Outcomes 

Research Institute fees are owing by HCT for the 2016 plan year in an amount calculated 
to be $1,167,728. These calculations are based on HCT's enrollment and the per-covered 

life rates and methodologies established by CMS and the IRS. 
7. Advanced Premium Tax Credits ("APTC") and Cost Share Reduction ("CSR") 

reconciliation amounts are owing by HCT for the 2016 plan year in the amount of 
$1,515,100. The APTC amount is based on APTC subsidy reports supplied by Access 
Health CT, inclusive of retroactive adjustments, compared to cumulative amounts funded 
by CMS. The CSR Reconciliation amount represents CSR advance payments for the 

months of October, November, and December 2016 pending final reconciliation of the 
difference between the 2016 advance payments and actual 2016 claim experience. 

By this letter, you are hereby advised that the Liquidator has set off items 5, 6 and 7 against items 
1 and 2. These setoffs have been effectuated pursuant to the Liquidator's authority under Conn. 
Gen. Stat. §§ 38a-923(a)(6), 38a-923(b), 38a-932(a), paragraphs 4 through 6 of the Order of 
Liquidation entered December 9, 2016, and Connecticut common law and equity. 

The United States may contend that the amounts set forth in item 1 are not currently due. HCT 
disagrees with this pos1twn, but such amounts, at a minimwn, are undoubtedly owed by the United 
States' own admissions. In addition, the U.S. Court of Federal Claims has held in two recent cases 
that Risk Corridors payments are due and payable by the United States on an annual basis. See 
Health Republic Ins. Co. v. United States, 129 Fed. Cl. 757, 776 (Fed. Cl. 2017) (holding that Risk 
Corridors claims were ripe for adjudication because the United States is required to make annual 
Risk Corridors payments to eligible qualified health plans); see also Moda Health Plan, Inc. v. 
United States, No. 16-649C, 2017 WL 527588, • 1 (Fed. Cl. February 9, 2017) ("The Court finds 
that the ACA requires annual payments to insurers, and that Congress did not design the risk 
corridors program to be budget-neutral."). Under Connecticut law, where one of the parties to 
mutual debts is insolvent, set off may be effectuated even though one or more of the obligations is 
not yet due. Sullivan v. Merchants Nat 'I Bank, 144 A. 34 (Conn. 1928). Therefore, items 5, 6 and 
7 are considered paid in full, and I have adjusted HCT's records accordingly. Items 3 and 4 should 
be paid in full by the United States as and when due, based on the balance of the mutual debts of 
the United States and HCT.2 

2 The proceeds of the Series A (Start-up) and Series B (Solvency) Loans, issued pursuant to the Loan Agreement 
dated June 7, 2012, between CMS and HCT (as amended, the "Loan Agreement"), are structured as surplus notes 
pursuant to the National Association of Insurance Commissioners Statement of Statutory Accounting Principles 41. 
Given their structure as surplus notes, amounts are not owing by HCT other than with the prior approval of the 
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HEALTHYCT 
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The Liquidation Court will be notified of the mutual obligations discussed herein and the set offs 
effectuated in my next accounting and status report. 
Please let me know if you have any questions. 

Dan Watkins 
Special Deputy Liquidator for 
HealthyCT, Inc. 

Email ccs: Tom Donahue, CMS Conswner Information and Insurance Oversight (CCIIO), 
Thomas.donahue@cms.hhs.gov 

Jeff Wu, Acting Director & Acting Marketplace CEO (CMS/CCIIO), 
jeff.wu@cms.hhs.gov 

Jeff Grant, Director, Payment Policy and Financial Management Group 
(CMS/CCIIO), jeff.grant@cms.hhs.gov 

Matt Lynch, Director, State Marketplace and Insurance Programs Group 
(CMS/CCIIO), matthew.lynch@cms.hhs.gov 

Serena Orloff, United States Department of Justice, Civil Division, Commercial 
Litigation Branch, serena.m.orloff@usdoj.org 

Connecticut Insurance Commissioner. See Series A and B Promissory Notes, attached to the Loan Agreement as 
Appendices ("Notwithstanding any conflicting provisions contained in the Loan Agreement, payment shall be on the 
tenns and subject to the conditions set forth in this Surplus Note .... This Surplus Note shall be repaid only out of the 
surplus earnings of Borrower and, as to each payment, only with the prior approval of the Connecticut Insurance 
Commissioner or his designee."). The swplus notes therefore are not subject to set off as a mutual debt owing by 
HCT to CMS. CMS 's waiver of set off in the Promissory Notes confirms this treatment: "[t]he obligation of 
Borrower under this Promissory Note may not be offset or be subject to recoupment with respect to any liability or 
obligation owed to Borrower." 
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Department of Health & Human Services 
Centers for Medicare & Medicaid Services 
Center for Consumer Information & Insurance Oversight 

200 Independence Avenue SW 
Washington, DC 20201 

Date: November 19, 2015 

C"'1S 
CENTEllS FOR MEDICARE & MEDICAID SERVICES 

CENTER FOR CONSUMER INFORMATION 
& INSURANCE OVERSIGHT 

Subject: Risk Corridors Payment and Charge Amounts for Benefit Year 2014 

Background: 

Section 1342 of the Affordable Care Act directs the Secretary of the Department of Health and 
Human Services (HHS) to establish a temporary risk corridors program that provides issuers of 
qualified health plans (QHPs) in the individual and small group markets additional protection 
against uncertainty in claims costs during the first three years of the Marketplace. The program, 
which was modeled after a similar program implemented as part of the Medicare Part D 
prescription drug benefit program, encourages i§suers to keep their rates stable as they adjust to 
the new health insurance reforms in the early years of the Marketplaces. 

HHS has previously stated that if risk corridors collections for a particular year are insufficient to 
make full risk corridors payments for that year, risk corridors payments for the year will be 
reduced pro rata to the extent of any shortfall. 1 On October l, 2015, HHS announced the 
payment proration rate for 2014 will be approximately 12.6 percent, reflecting risk corridors 
charges of $362 million and payments of $2.87 billion requested by issuers. 2 This proration rate 
was based on the most current risk corridors data submitted by issuers and assumes full 
collection of charges from issuers. 

Today, HHS is releasing issuer-level risk corridors payments and charges based on the most 
current risk corridors data submitted by issuers and assuming full collection of charges from 
issuers, by market and state, for the 2014 benefit year. The tables below include the risk 
corridors payment or charge amounts for the individual and small group markets, respectively, 
and the prorated risk corridors payment, if applicable. Risk corridors charges payable to HHS 
are not prorated, and the full risk corridors charge amounts are noted in the chart below. 
Only risk corridors payment amounts are prorated. HHS will begin collection of risk 
corridors charges in November 2015 and will begin remitting risk corridors payments to issuers 
starting in December 2015. 3 

1 "Risk Corridors and Budget Neutrality'', published April 11, 2014 and posted at 
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-F AOs/Downloads/fag-risk-corridors-04-11-2014.pdf 
2 The exact proration rate for 2014 is 12.6178665287897%. 
3 We note that the risk corridor payment and charge amounts published in this bulletin do not reflect any payment or 
charge adjustments due to resubmissions after September 15, 2015 or any amount held back for appeals. 
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Table 1 - Alabama 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

mos INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE IDOSID COMPANY NAME MARKET) MARKET) MARKET) MARKET) 
AL 44580 Humana Insurance $ 947,116.86 $ $ 119,505.94 $ - -Company 
AL 46944 Blue Cross and Blue Shield $ 354,762.84 $ $ 44,763.50 $ - -

of Alabama 
AL 59809 UnitedHealthcare Life $ $ (4,761.86) $ $ (4,761.86) - -

Insurance Company 

Table 2 - Alaska 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

mos INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE HIOSID COMPANY NAME MARKET) MARKET) MARKET) MARKET) 
AK 

38344 
Premera Blue Cross Blue $ 8,126,435.92 $ 122,178.45 $ 1,025,382.84 $ 15,416.31 
Shield of Alaska 

AK 73836 Moda Health Plan, Inc. $ 1,237,418.79 $ 448,597.16 $ 156,135.85 $ 56,603.39 

Table 3 - Arizona ·-
HHS RISK HHS RISK 

CORRIDOR CORRIDOR PRORATED PRORATED 
HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 

INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 
STATE HIOSID COMPANY NAME MARKET) MARKE TI MARKE TI MARKE TI 
A'Z 23307 Humana Health Plan, Inc. $ 1,851,728.19 $ - $ 233,648.59 $ -
AZ 5148S 

Health Net Life Insurance $ 38,309,878.15 $ 6,528,368.90 $ 4,833,889.29 $ 823,740.87 Company 

A'Z 53901 
Blue Cross Blue Shield of $ 11,688,096.55 $ (216,623.22) $ 1,4 74, 788.42 $ (216,623 .22) Arizona, Inc. 

AZ 60761 Meritus Health Partners $ 3,401,552.97 $ 88,126.95 $ 429,203.41 $ 11 ,119.74 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 101 of 151



HHS RISK HHS RISK 
I' 

CORRIDOR CORRIDOR PRORATED PRORATED 
I HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 

INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 
STATE mosm COMPANY NAME MARKET) MARKET) MARKE TI MAR.KET) 

co 21032 
Kaiser Foundation Health 

$ 14,160,790.95 $ $ 1,786,789.70 $ 
Plan of Colorado - -

co 49375 
Cigna Health and Life $ (632,444.16) $ - $ (632,444.16) $ -Insurance Company 

co 63312 
Colorado Choice Health $ 5,893,514.24 $ 114,299.01 $ 743,635.76 $ 14,422.10 
Plans 

co 66699 
Denver Health Medical $ 287,542.11 $ $ 36,281.68 $ 
Plan, Inc. - -

co 74320 Humana Health Plan $ 3,183,617.97 $ - $ 401,704.67 $ -
co 76680 

HMO Colorado, Inc., dba $ 1,479,675.14 $ (21,811.05) $ 186,703.43 $ (21,811.05) 
HMO Nevada 

co 80208 
Rocky Mountain Health $ - $ 440,553.54 $ - $ 55,588.46 
Care Options 

co 92137 
All Savers Insurance $ (107,467.82) $ $ (107,467.82) $ - -Company 

co 97879 Rocky Mountain HMO $ 1,470,136.36 $ 578,003.29 $ 185,499.84 $ 72,931.68 

Table 7 - Connecticut 

HHS RISK HHS RISK 
CORRIDOR CORRIDOR PRORATED PRORATED 

HIOS INPUTTED AMOUNT AMOUNT AMOUNT AMOUNT 
INSURANCE (INDIVIDUAL (SMALL GROUP (INDIVIDUAL (SMALL GROUP 

STATE HIOSID COMPANY NAME MARKET) MARKET) MARKE Tl MARKET) 

CT 49650 
UnitedHealthcare $ $ 11,299.51 $ $ 1,425.76 - -Insurance Company 

CT 76962 
ConnectiCare Benefits, 

$ (717,037.34) $ - $ (717,037.34) $ 
Inc. -

CT 86545 
Anthem Health Plans, Inc. 

$ (863,733.24) $ (26,699.38) $ (863,733.24) $ (26,699.38) (Anthem BCBS) 
CT 91069 HealthyCT, Inc. $ 1,561,247.18 $ 272,638.90 $ 196,996.09 $ 34,401.21 
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Department of Health & Human Services 

Centers for Medicare & Medicaid Services 

Center for Consumer Information & Insurance Oversight 200 
Independence Avenue SW 
Washington, DC 20201 

Date: November 18, 2016 

ONTHS FOR MEDICARE & MEDICAID SERVICES 
CENTER FOR CONSUMER INFORMATION 

& INSURANCE OVERSIGHT 

Subject: Risk Corridors Payment and Charge Amounts for the 2015 Benefit Year 

Background: 

Section 134 2 of the Affordable Care Act directs the Secretary of the Department of Health and Human 
Services (HHS) to establish a temporary risk corridors program that provides issuers of qualified health 
plans (QHPs) in the individual and small group markets additional protection against uncertainty in 
claims costs during the first three years of the Marketplace. 

HHS established a three-year payment framework for the risk corridors program and outlined the 
details of this payment framework in our April l l, 2014 guidance on Risk Corridors and Budget 
Neutrality. 1 As set forth in that guidance, if risk corridors collections for a particular year are 
insufficient to make full risk corridors payments for that year, risk corridors payments for the year will 
be reduced pro rata to the extent of any shortfall. Because risk corridors payments for the 2014 benefit 
year exceeded risk corridors collections for that benefit year, risk corridors collections for the 2015 
benefit year will be used first towards remaining balances on 2014 benefit year risk corridors 
payments. 

On September 9, 2016, HHS published guidance on Risk Corridors Payments for 2015, stating that we 
anticipated that all 2015 benefit year collections would be used toward remaining 2014 benefit year 
risk corridors payments, and that no funds would be available at this time for 2015 benefit year risk 
corridors payments. 2 Today, we are confirming that all 2015 benefit year risk corridors collections will 
be used to pay a portion of balances on 2014 benefit year risk corridors payments. 

We are also announcing issuer-level risk corridors payments and charges for the 2015 benefit year. 
The tables below show risk corridors payments and charges calculated for the 2015 benefit year, by 
State and issuer, and the additional amount based on anticipated 2015 risk corridors collections that 
HHS expects to pay towards the calculated 2014 benefit year payments. 3 Pursuant to 45 CFR 

1 Risk Corridors and Budget Neutrality, available at: https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
F AOs/Downloads/fag-risk-corridors-04-11-2014.pdf 
2 Risk Corridors Payments/or 2015, available at: 
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Risk-Corridors-for-
2015-FINAL.PDF 
3 Risk corridor payment and charge amounts published in this bulletin do not reflect any payment or charge adjustments due 
to resubmissions after September 30, 2016 or any amount held back for appeals. 
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153.5 IO(g), the 2015 benefit year risk corridors amounts listed in this report include the direct 
adjustment for issuers that reported certified estimates of the cost-sharing reduction portion of advance 
payments that were lower than the actual CS Rs provided for the 2014 benefit year (as calculated under 
CSR reconciliation for the 2014 benefit year). On November 17, 2016, HHS notified issuers subject to 
the direct adjustment to 2015 benefit year risk corridors amounts of the calculated adjustment amount, 
consistent with guidance issued on September 15, 2016.4 

Risk corridors payments are reduced pro rata based on risk corridors collections received. HHS 
intends to collect the full 2015 risk corridors charge amounts indicated in the tables below. HHS is 
collecting 2015 risk corridor charges in November 2016, and will begin remitting risk corridors 
payments to issuers in December 2016, as collections are received. 

STATE HIOS HIOS INPUTTED HHS 2015 RISK HHS 2015 RISK EXPECTED 
ID INSURANCE COMPANY CORRIDOR CORRIDOR PAYMENT 

NAME AMOUNT AMOUNT TOWARD2014 
(INDIVIDUAL (SMALL GROUP AMOUNTS 

MARKE TI MARKET) 
Premera Blue Cross Blue Shield 

AK 38344 of Alaska $7,479,997.83 $716,228.92 $274,005.J 0 
AK 73836 Moda Health Plan, Inc. $28,630,662.1 I $2,900,48 I .02 $56,006.61 
AL 44580 Humana Insurance Company $2,935,440.73 $0.00 $31,461.63 

Blue Cross and Blue Shield of 
AL 46944 Alabama $79,476,154.29 $10,341,860.76 $ll,784.62 

UnitedHealthcare Life Insurance 
AL 59809 Company $0.00 $6,577,07 $0.00 

UnitedHealthcare of Alabama, 
AL 68259 Inc. $8,688,275.81 $0.00 NIA 
AR 62141 Celtic Insurance Company $1,812,823.37 $0.00 $0.00 
AR 70525 OCA Health Plan, Inc. $476,592.83 $0.00 $138,891.20 

USAble Mutual Insurance 
AR 75293 Company $15,919,592.28 -$7,883.38 $0.00 

QualChoice Life & Health 
AR 37903 Insurance Company, Inc. $4,524,487.98 $0.00 NIA 
AZ 23307 Humana Health Plan, Inc. $202,481.41 $0.00 $61,511.29 

Health Net Life Insurance 
AZ 51485 Company $95,219,226.99 $17,249,722.49 $1,489,451.17 

Blue Cross and Blue Shield of 
AZ 53901 Arizona, Inc. $51,990,665.22 $0.00 $388,258.91 
AZ 60761 Meritus Health Partners $54,694,644.83 $702,732.99 $115,921.29 
AZ 70239 Health Choice Insurance Co. $4,444, I 84.06 $0.00 $41,795.92 
AZ 84251 Aetna Life Insurance Company -$389,753.48 $0.00 $1,995.46 

Cigna Health and Life Insurance 
AZ 86830 Company $1,023,204.62 $0.00 $5,758.61 

University of Arizona Health 
AZ 88925 Plans-University Healthcare, Inc. $1,213,077.74 $0.00 $21,429.04 
AZ 91450 Health Net of Arizona, Inc. $38,681,654.46 $5,438,853.29 $1,523,528.06 
AZ 92045 Meritus Mutual Health Partners $11,438,590.03 $1,437,229.12 $62,237.55 

4 Reporting of Risk Co"idors Amounts Reflecting Certified Estimates o/2014 Cost-Sharing Reduction Amounts in Part 3, 
Line 1. 7 of the Medical Loss Ratio Annual Reporting Form for the 2015 Benefit Year, available at: 
httos:llwww.regtap.infoluploadsllibrary/RC CSRandMLR 091516 vi 5CR 091516.odf 
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STATE HIOS HIOS INPUTTED HHS 2015 RISK HHS 2015 RISK EXPECTED 
ID INSURANCE COMPANY CORRIDOR CORRIDOR PAYMENT 

NAME AMOUNT AMOUNT TOWARD2014 
(INDIVIDUAL (SMALL GROUP AMOUNTS 

MARKET) MARKET) 
AZ 65441 Phoenix Health Plans, Inc. $34,931.14 $0.00 NIA 
AZ 80863 Time Insurance Company $7,624,448.10 $0.00 NIA 
AZ 98971 All Savers Insurance Comoanv $7,002.813.66 $0.00 NIA 

MOLINA HEALTHCARE OF 
CA 18126 CALIFORNIA $1,784,227.07 $0.00 $0.00 

Blue Cross of Califomia(Anthem 
CA 27603 BC) -$808,605.43 $0.00 $0.00 

Kaiser Foundation Health Plan, 
CA 40513 Inc. $39,758,493.83 $47,233,593.74 $1,226,858.64 
CA 47579 Chinese Community Health Plan -$25,303.31 $0.00 $23,677.66 
CA 67138 Health Net of California, Inc $24,828,036.3 7 $0.00 $0.00 

CA Physician's Service dba Blue 
CA 70285 Shield of CA $29,839,109.20 -$217,494.36 $0.00 
CA 84014 County of Santa Clara $151,037.85 $0.00 $0.00 
CA 92499 Sharo Health Plan $0.00 $31,033.86 $258.29 

Local Initiative Health Authority 
CA 92815 for Los Angeles County $8,255,198.64 $0.00 $450,495 .26 
CA 93689 Western Health Advantage $0.00 $171,678.94 $193.15 

Health Net Life Insurance 
CA 99110 Company $130,379,454.51 $10,868,970.44 $168,047.08 

CONTRA COSTA HEALTH 
CA 99483 PLAN $0.00 $0.00 $0.00 
co 11555 New Health Ventures Inc $88,645.17 $0.00 $3,538.44 

Colorado Health Insurance 
co 20472 Cooperative, Inc. $97,136,652.48 $1 ,558,715.85 $475,035.47 

Kaiser Foundation Health Plan of 
co 21032 Colo. $52,928,909.77 $0.00 $470,397.66 

Cigna Health and Life Insurance 
co 49375 Company $2,017 ,361.36 $0.00 $0.00 
co 63312 Colorado Choice Health Plans $1,597,077.24 $60,789.09 $199,569.45 
co 66699 Denver Health Medical Plan, Inc $141,372.24 $0.00 $9,551.66 
co 74320 Humana Health Plan $2,856,524.81 $0.00 $105,754.43 

HMO Colorado, Inc., dba HMO 
co 76680 Nevada $3,002,631.67 $38,482.92 $49,152.32 

Rocky Mountain Health Care 
co 80208 Options $0.00 $0.00 $14,634.44 
co 92137 All Savers Insurance Company $184,407.92 $0.00 $0.00 
co 97879 Rocky Mountain HMO $32,345,160.48 $780,733.56 $68,035.75 

UnitedHealthcare Insurance 
CT 49650 Company $222,890.06 $265,020.43 $375.35 
CT 76962 ConnectiCare Benefits, Inc. $0.00 $0.00 $0.00 

Anthem Health Plans Inc(Anthem 
CT 86545 BCBS) -$691,198.86 $0.00 $0.00 
CT 91069 HealthyCT, Inc. $12,859,364.54 $1,723,783.09 $60,918.61 

UnitedHealthcare Insurance 
DC 41842 Company $0.00 $0.00 $0.00 
DC 73987 Aetna Health Inc. (a PA corp.) $0.00 $220,036.68 $0.00 
DC 75753 Ootimum Choice, Inc. $0.00 -$240,089.45 $0.00 
DC 77422 Aetna Life Insurance Company $42,898.21 $112,048.45 $0.00 
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$0 
$0 
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$0 $0 
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$13,321 ,697 $14,812,229 
$42,« 1,894 $46,130,586 
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so so 
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$0 $0 
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25.0% 
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$134,844,391 

$0 
-$7,865,812 

$153,053,968 
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$31,317,609 
$3,344,607 

$131,499,784 
$6,574,989 5.0% 

$32,274,559 22% 
$102,569,832 

141 .55% 

so 
$0 

$0 
$0 

$2,564,246 

$27,530,190 
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- Taxes and itegulatory Fees 

I I After Tax Premiums Earn...t 

Administration Costs (less taxes and regulatory fees} 
+ Profits Ear,,ed 
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+ Taxes and ~tory Fees 
Allowable Administrative Costs 

Claims (less CSR payments} 
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+ Risk Adjustment Charges 
· Risk Adjustinent Receivables 
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+Change In rtSerVes 

Allowable USts 
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1~ 
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s 

$79 ,080,600 

$1 ,993,501 

$77,087,099 

$14,869,537 
·$31,059,614 

$2 ,312,613 
$16,959,162 

$1,993,501 
$18,952,663 

so 
so 
so 
so 

· $7,865,812 
$101,142,988 

su.2n,116 

$60, 127,937 

1.55 

$24,174,401 
20,548,241 

IS" 

0.4020 
0.0000 

0.0000 

0.0000 

$54,412,685 

$13, 103,466 
-$10,601,761 

$1,632,381 
$11,'170,791 

$1,351, 106 

s 13,321,897 

$0 

so 
$0 

so 
so 

$51, 910, 980 
$51,910,980 

$42,441,894 

1.22 

$5,920,035 
$ 1,480,009 

25"1 

0 .1395 
0.0000 
0.0000 
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IMPORTANT! 
FedEx is closely monitoring the Winter Storm in the Midwest U.S. Learn More 

Tracking 

778437303333 
Ship date · Actual delivery: 

Wed 2/15/2017 ---- Thu 2116/2017 9:36 am 

HEALTHYCT Delivered US DEPT OF HEALTH & HUMAN 
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WALLINGFORD, CT US 06492 
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YOUR HEALTH - YOUR PLAN. 

March 6, 2017 

The Honorable Tom Price 
U.S. Department of Health and Human Services 
Office of the Secretary 
200 Independence Avenue, SW 
Washington, DC 20201 

Re: Recent Action in the Liquidation of HealthyCT, Inc. 

Dear Secretary Price, et al.: 

I am the Special Deputy Liquidator of HealthyCT, Inc., in Liquidation ("HealthyCT"). As you 
know, by letter dated February 14, 2017, I sent you notice of certain actions taken by the 
Liquidator on behalf of HealthyCT with respect to obligations owing by and to the United 
States and its agencies. By this letter, I advise you that the Liquidator filed a Motion to 
Approve the First Accounting and Status Report of the Liquidation Proceeding and the Acts 
Reporting Therein (the "Motion") on February 17, 2017, a copy of which is attached hereto 
as Exhibit A. On March 3, 2017, the Liquidator filed a brief in support of the Motion, a copy 
of which is attached hereto as Exhibit B. 

The Liquidator shall seek a ruling on the Motion on or after April 5, 2017. 

Respectfully yours, 

µ;;~ 
Dan Watkins 
Special Deputy Liquidator for 
HealthyCT, Inc., in Liquidation 

Email ccs: Tom Donohue (thomas.donohue@cms.hhs.gov; 
Jeff Wu (jeff.wu@cms.hhs.gov); 
Jeff Grant (jeff.grant@cms.hhs.gov); 
Matt Lynch (matthew.Iynch@cms.hhs.gov); 
Serena Orloff (serena.m.orlogg@usdoj.org) 

35 Thorpe Avenue Suite 104 Wallingford, CT 06492 phone 203.949.1602 fax 203.949.1606 healthyct.org 
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DOCKET NO. HHD-CV16-6072516-S 

IN THE MATTER OF HEAL THYCT, 
INC., IN LIQUIDATION 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 
HARTFORD 

FEBRUARY 17, 2017 

MOTION TO APPROVE THE FIRST ACCOUNTING AND STATUS REPORT OF 
THE LIQUIDATION PROCEEDING AND THE ACTS REPORTED THEREIN 

Katharine L. Wade, Insurance Commissioner of the State of Connecticut, in her 

capacity as Liquidator of HealthyCT, Inc. ("HealthyCT"), respectfully moves this Court 

for entry of an order (a) accepting and approving the First Accounting and Status Report 

of Daniel L. Watkins, Special Deputy Liquidator regarding the affairs of HealthyCT in 

Liquidation (the "First Status Report") annexed hereto, (b) approving, authorizing and 

ratifying the transactions and other acts of movant that are described in the First Status 

Report and the Supplemental Filing to the First Status Report, also annexed hereto, 

including the set off effectuated pertaining to mutual debits and credits with the United 

States government in accordance with the notice annexed hereto, and (c) approving the 

Rehabilitator's payment of the necessary expenses and operational costs of HealthyCT 

as set out in Exhibit A of the First Status Report and documented in the Supplemental 

Filing. In support of her motion, the Liquidator states and alleges as follows: 

BACKGROUND 

1. This case commenced on November 1, 2016, when the Court entered an 

Order of Rehabilitation (the "Rehabilitation Order") placing HealthyCT into rehabilitation 

proceedings pursuant to Conn. Gen. Stat. §§ 38a-903 to 38a-961, inclusive, and 
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appointed the Insurance Commissioner of the State of Connecticut as rehabilitator (the 

"Rehabilitator") of HealthyCT. 

2. On November 1, 2016, pursuant to Conn. Gen. Stat.§ 38a-916 and the 

Rehabilitation Order, the Rehabilitator appointed Daniel L. Watkins as her Special 

Deputy with all the powers and responsibilities of the Rehabilitator. Acting on behalf of 

the Rehabilitator, the Special Deputy Rehabilitator took possession of the assets of 

HealthyCT, evaluated HealthyCT's books, records and business operations, and 

assumed management of HealthyCT with the objective of determining whether its 

financial condition could be rehabilitated. 

3. In accordance with Conn. Gen. Stat. § 38a-915(b), paragraph 28 of the 

Rehabilitation Order and the representations of the Rehabilitator to the Court at the 

November 14, 2016 hearing held in this proceeding, the Rehabilitator filed her First 

Accounting and Status Report with respect to HealthyCT on November 30, 2016 ("the 

First Status Report") and received the Court's acceptance and approval of the First 

Status Report, and its approval, authorization and ratification of the transactions and 

acts reported therein. The First Status Report reported to the Court that the 

Rehabilitator would be filing a petition for liquidation and setting a claims bar date as 

further efforts at rehabilitation were futile due to HealthyCT's insolvency. 

4. Pursuant to Conn. Gen. Stat.§ 38a-918 and 38a-919 on December 7, 

2016 the Rehabilitator filed a petition for liquidation and received the Court's entry of an 

Order of Liquidation on December 9, 2016 which set the effective date of liquidation at 

11 :59 p.m. Eastern Standard Time December 31, 2016 and a claims bar date of July 

2 
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31, 2017. The Liquidation Order named Katharine L. Wade as Liquidator and Daniel L. 

Watkins Special Deputy Liquidator. 

5. On January 4, 2017, the Liquidator submitted a Second Status Report to 

the Court regarding the affairs of HealthyCT in Rehabilitation in December 2016 and 

received the Court's acceptance and approval of the Second Status Report and its 

approval, authorization and ratification of the transactions and acts reported therein . 

THE FIRST STATUS REPORT OF LIQUIDATION 

4. The First Status Report details the status of the HealthyCT liquidation 

proceeding including the following: 

(a) the Court's placement of HealthyCT into liquidation effective 11 :59 p.m. 

December 31, 2016, and the appointment of the Insurance Commissioner and Daniel L. 

Watkins as Liquidator and Special Deputy Liquidator, respectively; and 

(b) the administration of the HealthyCT liquidation estate, including (i) the 

status of enrollment, (ii) the status of claims, (iii) activation of certain obligations of the 

Connecticut Life and Health Insurance Guaranty Association ("CLHIGA") and CLHIGA 

claims payment arrangements, (iv) status of employees, (v) status of broker 

commissions, (vi) the payment of necessary services, pharmacy claims, operational 

costs and premium refunds, (vii) the status of its cash at January 1 and February 10, 

2017, (viii) the marshaling of assets including collection of commercial reinsurance and 

pharmacy rebates, and (ix) the effectuation of set off of mutual debts and credits with 

United States government entities. 

3 
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5. The Liquidator believes that the First Status Report is true and correct and 

complies with the Liquidation Order and applicable law. 

6. The Liquidator respectfully requests the Court to enter an order (i) 

accepting and approving the First Accounting and Status Report, (ii) approving, 

authorizing and ratifying the transactions and other acts of the Liquidator and Special 

Deputy described therein, (iii) approving the set off effectuated by the Special Deputy of 

the mutual debts and credits to and from United States government entities, (iv) 

approving the Liquidators payment of the necessary expenses and operational costs of 

HealthyCT as set out in Exhibit A of the First Accounting and Status Report and (v) 

approving the December and January fees and expenses of the Special Deputy 

Rehabilitator and Special Deputy Liquidator. 

4 
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CONCLUSION 

WHEREFORE, for the foregoing reasons the Liquidator respectfully requests that 

the Court enter an order in the form annexed hereto. 

Dated:February 17, 2017 
Hartford, Connecticut 

KATHARINE L. WADE, INSURANCE 
COMMISSIONER OF THE STATE OF 
CONNECTICUT, AS LIQUIDATOR OF 
HEALTHYCT, INC. IN LIQUIDATION 

GEORGE JEPSEN 
ATTORNEY GENERAL 

BY: 434418 
John AB. Langmaid 
Assistant Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141-0120 
Tel: 860 808-5270 

Matthew J. Budzik (415629) 
Assistant Attorney General 

5 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 119 of 151



CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing Motion to Approve the First 

Accounting and Status Report of the Liquidation Proceedings and the Acts Reported 

Therein has been sent by first-class mail, postage prepaid this 17TH day of February, 

2017 to the following: 

Ernest J. Wright, Executive Director 
Connecticut Life and Health Insurance Guaranty Association 
P.O. Box 1550 
Pawcatuck, CT 06379 

Cindy Coles Oliver, Esq. 
Lewis Roca Rothgerber Christe LLP 
1200 Seventeenth Street, Suite 3000 
Denver, CO 80202 

434418 
John A.B. Langmaid (434418) 
Assistant Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141-0120 
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DOCKET NO. HHD-CVl 6-6072516-S 

JN THE MATTER OF HEALTHYCT, 
INC., IN LIQUIDATION 

SUPERIOR COURT 

JUDICIAL DISTRICT OF HARTFORD 

March 3, 2017 

LIQUIDATOR'S BRIEF IN SUPPORT OF MOTION TO APPROVE THE FIRST 
ACCOUNTING AND STATUS REPORT OF THE 

LIOUIDATION PROCEEDING AND THE ACTS REPORTED THEREIN 

Katherine L. Wade, Insurance Commissioner of the State of Connecticut, in her capacity 

as Liquidator of HealthyCT, Inc. ("HealthyCT"), through her undersigned counsel, hereby 

submits this brief in support of the Motion to Approve the First Accounting and Status Report of 

the Liquidation Proceeding and the Acts Reported Therein (the "Motion"). In the Motion, the 

Liquidator seeks approval of the actions taken by the Liquidator during the period of the Status 

Report, including a set off of mutual debts of the United States and its agencies (collectively, the 

"United States") and HealthyCT. As set forth in the Motion and the First Accounting and Status 

Report of the Liquidation Proceeding (the "Status Report"), pursuant to the Liquidator's power 

and authority to marshal assets and collect amounts due and claims belonging to HealthyCT, the 

Liquidator set off amounts owing by HealthyCT to the United States under certain programs 

established by the Patient Protection and Affordable Care Act (the "Affordable Care Act") 

against amounts owed by the United States to HealthyCT under the same and other programs 

under the Affordable Care Act. Notice of the actions taken by the Liquidator was provided to the 

United States by letter dated February 14, 2017 (the "Set Off Notice"), which is attached hereto 

as Exhibit A. 

As set forth herein, the set off effectuated by the Liquidator was within her powers and 

authority under statute, the Liquidation Order entered by the Court on December 9, 2016 (the 
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"Liquidation Order") and Connecticut common law and equity. Accordingly, and for the reasons 

set forth below, the Court should grant the Motion. 

BACKGROUND 

I. The Affordable Care Act 

When the Affordable Care Act was signed into law in March 2010, it marked one of the 

most significant changes to health care law in U.S. history. The Affordable Care Act reshaped 

the health insurance market through a series of "interlocking reforms" and programs designed to 

expand coverage in the individual health insurance market. King v. Burwell, 135 S. Ct. 2480, 

2485 (U.S. 2015). The Affordable Care Act prohibits insurers from denying coverage or setting 

premiums based on a person's health; generally requires individuals to maintain health insurance 

coverage or make a payment to the Internal Revenues Service; and provides subsidies to low

income insurance purchasers through refundable tax credits. Id. at 2486-87. In conjunction with 

these reforms, the Affordable Care Act created a network of "Health Benefit Exchanges" on 

which insurers would offer "Qualified Health Plans" to eligible purchasers. It also created the 

Consumer Operated and Oriented Plans Program (the "Co-Op Program"), which established non

profit insurers to bring new competition into the insurance market. 42 U.S.C. §§ 18031, 18041, 

18042. HealthyCT was a Qualified Health Plan in the Co-Op Program. 

The United States Department of Health and Human Services ("HHS") is responsible for 

overseeing implementation of major provisions of the Affordable Care Act and for administering 

certain programs thereunder, including the Co-Op Program. See, e.g., 42 U.S.C. §§ 1804l(a)(l), 

18042(a)(l). HHS delegated many of its responsibilities under the Affordable Care Act to the 

Centers for Medicare & Medicaid Services ("CMS"). 

2 
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II. The "3Rs" Program, Premium Subsidies and Other Amounts Payable 
Under the Affordable Care Act 

The changes to the health insurance market brought by the Affordable Care Act created 

significant uncertainty for health insurers, particularly with respect to setting premium rates. 

Health insurers could no longer engage in medical underwriting and lacked data regarding 

millions of new consumers that were entering the health insurance market. To mitigate pricing 

risk, the Affordable Care Act established three premium stabilization programs, known 

informally as the "3Rs": a transitional reinsurance program, a temporary risk corridors program, 

and a permanent risk adjustment program. 42 U.S.C. §§ 18061-18063. In addition, the 

Affordable Care Act established premium subsidy and cost-sharing programs and imposed 

various fees (collectively, the "Affordable Care Act Fees") on Qualified Health Plans.1 The 

result of these programs is that at any given time, Qualified Health Plans may owe money to the 

United States under some programs and be owed money by the United States under other 

programs. 

III. HealthyCT's Debits and Credits under Affordable Care Act Programs 

As a result of its status as a Qualified Health Plan, HealthyCT has amounts owing to and 

amounts owing from the United States under the 3R Programs, the Advanced Premium Tax 

Credit and Cost-Sharing Reduction programs, and Affordable Care Act Fees for plan years 2014, 

2015 and 2016. Payments under the 3R Programs are calculated annually based on HealthyCT's 

enrollment and claims data submitted to CMS. The advanced premium credits, cost-sharing 

reduction amounts and Affordable Care Act Fees are calculated and paid periodically based on 

HealthyCT's enrollment and other data reported to CMS. 

1 Background detail regarding the relevant programs is provided in Exhibit B attached hereto. 
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The Liquidator set off the amounts owing by HealthyCT to the United States against the 

amounts owing by the United States to HealthyCT. As set forth in the chart below, prior to 

effectuating the set off (i) HealthyCT owed $9,939,377, in the aggregate, consisting of Risk 

Adjustment payments, Advanced Premium Tax Credit and Cost-Sharing Reduction amounts, and 

Affordable Care Act Fees; and (ii) the United States owed $45,057,994.71, in the aggregate, 

consisting of Risk Corridors and Transitional Reinsurance payments. As a result of the set off, 

there is now a net payable by the United States of$35,118,618. Set forth below is a chart 

summarizing HealthyCT's debits and credits under the Affordable Care Act both before and after 

effectuating the set off.2 

Before Set Off After Set Off 

Transitional $6,273,632 $6,273,632 
Reinsurance 

Risk Corridors $38,784,362.71 $28,844,985.71 

Risk Adjustment ($7,256,549) --

Advanced Premium ($577,336) --
Tax Credit 

Cost-Sharing ($937,764) 
Reduction --
Affordable Care Act ($1,167,728) --
Fees 

The amounts set forth above cover plan years 2014, 2015 and 2016. The amounts for plan years 

2014-2015 are fixed. The inputs for calculating amounts for plan year 2016 (e.g., enrollment, 

claims and premium revenue) were fixed as of year-end 2016. However, because the 

calculations depend in part on data to be submitted by Qualified Health Plans through July 2017, 

2 Amounts payable to the United States are listed in (parenthesis). 
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amounts for the 2016 Plan Year are subject to adjustment. The Set Off Notice includes 

supporting documentation detailing the Risk Corridors and Transitional Reinsurance receivables. 

See Set Off Notice at Exhibits A-C. 

ARGUMENT 

I. The Set Off Effectuated by the Liquidator is Supported by Connecticut Law. 

The Liquidator has the power and authority to set off the amounts owing by HealthyCT 

to the United States against amounts owing by the United States to HealthyCT pursuant to the 

Liquidation Order, The Insurers Rehabilitation and Liquidation Act, Conn. Gen. Stat. §§ 38a-903 

to 38a-961, inclusive (the "Act"), and Connecticut common law and equity. Upon entry of the 

Liquidation Order, the Liquidator was directed to "immediately take possession of the assets of 

HealthyCT and to administer them under the general supervision of the Court." Liquidation 

Order at para. 5. The Liquidation Order also vests the Liquidator with all powers and authority 

expressed or implied under the Act, and all powers and authority set forth in the Liquidation 

Order. Liquidation Order at para. 4. 

The Act gives the Liquidator the power to "collect all debts and moneys due and claims 

belonging to the insurer, wherever located, and for this purpose ... to do such other acts as are 

necessary or expedient to collect, conserve or protect its assets or property .... " Conn. Gen. Stat. 

§ 38a-923(a)(6). Thus, the Liquidator is charged with gathering and administering the assets of 

HealthyCT and collecting all debts, monies and claims due and belonging to HealthyCT. The 

amounts owed by the United States under the Affordable Care Act programs are debts due to 

HealthyCT and are an asset of the estate. It is the Liquidator's duty to collect those amounts. 

The Act also provides the Liquidator with the authority to set off mutual debts or mutual 

credits between the insurer and another person: "Mutual debts or mutual credits, whether arising 
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out of one or more contracts between the insurer and another person in connection with any 

action or proceeding under sections 38a-903 to 38a-961 inclusive, shall be set off and the balance 

only shall be allowed or paid, except as provided in subsection (b) of this section .... " Conn. 

Gen. Stat.§ 38a-932(a). In addition, the Act gives the Liquidator the power to do such other acts 

as are necessary or expedient to collect, conserve or protect the insurer's assets, and to pursue 

any creditor's remedies, which include common law rights of set off. Conn. Gen. Stat. § 38a-

923(a)(6). 

The amounts owing by HealthyCT were set off against amounts that the Liquidator 

maintains are currently due and payable by the United States (the Risk Corridors payments for 

plan years 2014-2015). The United States has taken the position in cases before the United 

States Court of Federal Claims that the 2014 and 2015 Risk Corridors payments are due and 

payable only at the conclusion of the three-year program. See, e.g., Health Republic Ins. Co v. 

United States, 129 Fed. Cl. 757, 770 (Fed. Cl. 2017) (stating that it would be "folly" to argue that 

the Risk Corridors provisions do not mandate the payment of money to insurers and that the 

United States instead argues that the amounts are not presently due). The Liquidator believes 

this position to be without merit. Indeed, the United States has lost this argument in two recent 

cases in the U.S. Court of Federal Claims, in which the court held that Risk Corridors payments 

are due and payable by the United States on an annual basis rather than at the conclusion of the 

three-year program. See Health Republic, 129 Fed. Cl. at 776 (holding that the 2014-2015 Risk 

Corridors payments were ripe for adjudication because the United States is required to make 

annual Risk Corridors payments to eligible Qualified Health Plans); see also Moda Health Plan, 

Inc. v. United States, No. 16-649C, 2017 WL 527588, *I (Fed. Cl. February 9, 2017) ("The 
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Court finds that the ACA requires annual payments to insurers, and that Congress did not design 

the risk corridors program to be budget-neutral."). 

In any event, whether the 2014-2015 Risk Corridors payments are presently due and 

payable does not impact the Liquidator ' s ability to effectuate the set off. Connecticut courts 

have long recognized that where one of the parties to mutual debts is insolvent, set off may be 

effectuated even though one or more of the obligations is not due and payable. See Sullivan v. 

Merchants Nat'/ Bank, 144 A. 34 (Conn. 1928). In that case, the Court held that the creditor (a 

bank) could set off amounts due and payable to an insolvent estate against amounts owing, but 

not payable, to the creditor under a note from the estate. Idat 34-35. The Court noted that 

"[w]hen a creditor's debt to the insolvent is not yet payable, while the insolvent's debt to the 

creditor is payable, the authorities are in practically complete harmony in allowing the set-off of 

these debts. But where the creditor's debt to the insolvent is due, and the insolvent's debt to him 

is not due, the authorities are divided; the weight of authority being in favor of allowing set-off." 

Id. at 35 . 

The Sullivan Court determined that principles of equity, out of which the right of set-off 

grew, supported the allowance of set off where one of the parties was insolvent. These principles 

support the set off effectuated by the Liquidator in this case. A portion of the amounts owing by 

HealthyCT is presently due and payable to the United States. The ability to set off amounts due 

and payable by an insolvent party against amounts that are either owing or presently due and 

payable to the insolvent party is well settled. Sullivan, 144 A. at 35. A portion of the amounts 

owing by HealthyCT is owing but not yet due and payable. The equities support HealthyCT's 

set off of these amounts. The set off will benefit the estate and its creditors and allow for more 

efficient administration of the estate. By effectuating the set off, the Liquidator will prevent the 

7 
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United States from later setting off amounts against the Transitional Reinsurance payment that is 

owed by the United States. Unlike the Risk Corridors obligation, there is no dispute as to when 

this obligation will become due and payable by the United States. Thus, by effectuating set off 

now, the Liquidator has paved the way for timely payment of the Transitional Reinsurance 

payment from the United States as and when it becomes due in July 2017.3 It is the Liquidator's 

duty to marshal estate assets and she has the power to take such actions as are "necessary or 

expedient to collect, conserve or protect [HealthyCT's] assets .... " Conn. Gen. Stat. § 38a-

923(a)(6) (emphasis added). The set off effectuated by the Liquidator fulfils this duty and is 

supported by Connecticut law. 

CONCLUSION 

For the reasons set forth above, the Liquidator respectfully requests that the Court enter 

an order approving the Motion in the form annexed thereto. 

Dated: March 3, 2017 

Respectfully submitted, 

MORGAN, LEWIS & BOCKIUS LLP 

By: Isl Harold S. Horwich 
Harold S. Horwich 
Benjamin J. Cordiano 
MORGAN, LEWIS & BOCKIUS LLP 
One State Street 
Hartford, Connecticut 06103-3178 
Telephone: 860.240.2700 

Attorneys for Katherine L. Wade, Insurance 
Commissioner of the State of Connecticut, in her 
capacity as Liquidator of HealthyCT, Inc. 

3 Approximately ten percent of the aggregate Transitional Reinsurance payment is presently due and payable. The 
remainder is owing and will become due and payable in July of this year. 

8 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 129 of 151



CERTIFICATE OF SERVICE 

This is to certify that on March 3, 2017, a copy of the foregoing Liquidator's Brief in 
Support of Motion to Approve the First Accounting and Status Report of the Liquidation 
Proceeding and the Acts Reported Therein has been sent by first class mail, postage prepaid to 
the following: 

John A.B. Langmaid 
Office of the Attorney General 
5 5 Elm Street 
P.O. Box 120 
Hartford, CT 06141 

Ernest J. Wright, Executive Director 
Connecticut Life and Health Insurance Guaranty Association 
P.O. Box 1550 
Pawcatuck, CT 06379 

Cindy Coles Oliver, Esq. 
Lewis Roca Rothgerber Christe LLP 
1200 Seventeenth Street, Suite 3000 
Denver, CO 80202 

Isl Harold S. Horwich 
Harold S. Horwich 
Benjamin J. Cordiano 
MORGAN, LEWIS & BOCK.IVS LLP 
One State Street 
Hartford, Connecticut 06103-3178 
Telephone: 860.240.2700 

Attorneys for Katherine L. Wade, Insurance 
Commissioner of the State of Connecticut, in 
her capacity as Liquidator of HealthyCT, 
Inc. 
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Ha 
HEALTHYCT 
YOUR HEALTH - YOUR PLAN. 

February 14, 2017 

The Honorable Tom Price 
Secretary of U.S. Department of Health and Human Services 
200 Independence Avenue, sw 
Washington, DC 

Re: Recent Action irt the Liquidation of HealthyCT, Inc. 

Dear Secretary Price: 

I am the Speeial Depufy Liqtildator ofHealthyCT, Inc., in Liquidation ("HCT''), artd by this letter 
I advise you of action the Liquidator has taken on behalf ofHCT with respect to obligations owing 
by and to t4e United States ~d .it~ agencies. These obligations ate set forthbelow. 

1. Risk Corridors payrilerits are owiilg to HCT for the 2014 and 2015 plan years in the 
aggregate amount $16,165,020. Exhibit A attached hereto contains correspondence and 
materials from th,e tJ.'.§'. Department of Health and HumanServices; Centers for Medicare 
& Medicaid Services ("CMS") confirming this amount; tow.ard which CMS has made 
miniffial payments. 1 

2. A Risk Corridors payment is owing to HCT for the2016 plan ye~ iri an amount calculated 
to be $22,367,329. This amount was detennmed us~g 2016 data and an actuarial model 
developed by a third party pursuaht t9 parameters established by CMS. The model and 
HCT's methodology for cakulati9g these amounts have been subject to thii'd party review 
and audit. Exhibit B attached herefo provides a breakdown of this Risk Corridors amount 
by Urie of business; . . 

3. Afinal transitional Reinsurance payment is owing to HCT for the 2015 pl~ year in the 
aniotint of $655;234. Exhlbit C attach~ hereto contains a pay~ertt sunini3.ry recejved 
from CMS in Januilfy 2017 confirming this receiyabl~ amount. · . 

4. A Transitional Reinsurance payment is owing to HCTfor the 2016 plan year in an amount 
calculated to be $5,618,398. This amount was detennined using 2016 incurred, paid and 
pended claim data 8S of January 24, .2017, based on the 2016 benefit-year parameters 
estabilshed by CMS. · . . 

5. A Risk Adjustment payment is owing by HCT for the 2016 plan year in an amount 
calculated to be $7,256,549. This amount was det~i:lniried wing an actuarial model 
developed by a third party plirsiiant to parameters established by CMS based on paid claims 
through October 2016. The Risk Adjustment amount will be adjusted a5 paid claims 

1 12.6% and J.9% cifthe Risk Corridors amount for 2014 have been paid by CMS in201.S and.2016. These partial 
payments were deducted from ilie total Risk Corridol'S amounts in the CMS reportS attached as Exhibit A. 
35 Thorpe Avenue Sulte104 Walll~iford, CT 06492 : phone 203.949.1602 : fax 203.949.1606 : healthyct.org 
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HCr 
HEALTHYCT 

February 14, 2017 
Page2 

through Deeember 2016 are submitted to the CMS EDGE server by HCT and other 
Connecticut certified health plan carriers; 

6. Transitional Reinsurance Fees, Risk Adjustment User Fees and Patient-Centered Outcomes 
Research Institute fees are owing by HCT for the 2016 plan year in an amount calculated 
to be $1;167,728. The~e Calculations are based on HCT's enrollnient and the per-coveted 
life rates and methodologies estaplished by CMS and #ie IRS. 

7. Advanced Premium Tax Credits ("APTC") and Cost Share Reduction (''CSR'-') 
recpnciliation amounts are owing by HCT for the 2016 plan year in the amount of 
$1,515,100. The APTC amount is based on APTC subsidy reports supplied by Access 
Health Ct, inclusive of retroactive adjustments, compared to cumulative amounts funded 
by CMS. The CSR Reconciliation amount represents CSR advance payments for the 
months of October; November, and December 2016 pending final reconciliation of the 
difference between the 2016 advance payments and actual 2016 claim experience. 

By this letter, you are hereby advised that the Liquidator has set offiteil)s 5, 6 and 7 against items 
1 and 2. Thesesetoffs have been effectuated pursuant to the Liquidator's authority Wider Conn. 
Gen. Stat~ §§ 38a-923(a)(6), 38a-923(b), 38~~932(a), paragraphs 4 through -6 of the Order of 
Liqwdatfon entered December 9, 2016; ind Coririecticut eonimon law and equity. 

The Uriited States may cp~tcnd th~t the amollI1ts set forlh in item tar.e not c\lrrently due. fl:CT 
disagrees with this position, but sµch amoUftts,at ,~ minimum, are urtdot1"tedly owed by-the Uriited 
States' own admissions. ·_19 addifibn, the U.S. Court ofFed~ral Claiins has held in two recent cases 
that Risk Corridors paym.~nts are due and payable by the United States on an annual basis. -See 
Health Republic Itis. Co. v. United States, 129 Fed. Cl. 757, 776 (Fed. Cl. 2017) (holding that Risk 
Cdµidors claims Were ripe for adjudication because the United States is required to make annual 
Risk Corridors payments to eligible qualified health plans); see also}4oda HealthPlarz, Inc. v. 
United $(ates, No. J6.;649C, 2017 WL 527588, N (Fed. Cl. February 9, 2017) ("Th(,' {Joiirt finds 
that the ACA ~uires annu~f paynlell~ to _. iriSurers, and that Con~ss did . not design the risk 
corridors pro~ to he budget-neutra.V'). Under Connecticut Jaw~ where one of the partjes to 
mutual debtS'is il1S61vent, set oft ?ftay be eftectuated evell though one or more of the obligations is 
not yet due. Sullivan v. Mer~hants Nat 'I Bank, 14.4 A. 34 (Conn. 1928). Therefore, items 5, 6 and 
7 -iµ:~considered paid in full, and I have adjusted HCT'sr~cords acCQrdingly. Jtems 3 and 4 should 
be paid in'fullby th¢ United States as and when due, based on the batance of the mutual debtS Of 
the Unit~ States arid HCT.2 - - - . 

2 The proceeds of the Series A (Start-lip) and Series B (Solvency) Loans, issued pursuant to the Loan Agreement 
dated June?, 2012, between CMS .and HCT (as amended, the "Loan Agreement"), ~e structured as surplus notes 
pursuilri(to the National Assocfatlon of Insurance Commissioners Statement of Sta:tutory Accountirig Principles 41. 
Given theit structlire as surplus notes, amounts are not ciwing by HCT other than with the prior approval Of the 

35 ThorpeAve~ue Suite 104 Walllnaford, CT 06492 : phone 203.949.1602 : faic 203.949:1606 : healthyct.org 
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Febntaey 14, 20.17 
Page3 

The Liquidation Court will ~- notified <Yf the mutual obligations :d1scussed herein and the set offs 
eff®ruated in IllY next ~®.Ul1ting and $tatus repo~. · 
Please let me kriow if yoµ have any questioris. 

Dart Watkins 
Special Depufy Liquidator. for 

·ij~thyCT., Inc. 

Email cos: · Tom Donahue, :CMS Cons\Urt~ Inforinatiort and Insutance Oversight i:ccno); 
Thomas,donahue@cms~hhs.gov · 

J~ff Wu;Ac~irig Pitecwr & Actin·g MarketPlace CEO (C~Sl.GCUO), 
jeff.wti@criiSJihS~gdv · . · ··-

Jeff Griµit, bire.*tof,'Pa~entl>olicy and FinanciafMangement Grgup 
(CMS/CGUO).:'jeft;griuit@cms.hhS.gov . . . . ··· . 

• "1 ,, • . • •• 

,Matt Lmc~ Pirector, -State·Mark~tpi~ and.Insuranpe Programs Gro1J.p 
(CMS/CCllQ), ._maftl:iew.Jyrteh@cttis:hhsigov 

Serena Orl9ff,·"UAfted States Depar:tment-01Justice,·Chdl 'Pivision, Commercial 
Litigation Branch, serena.m,orfoif@Usdoj.org · 

~ . .' .. . ' . . ' . ' •' . 

Connecticut:ins~ce ~ommissfonei:. See Series A an~ -~ Proiniss()IY, NQ.tes,:a~lied t~ ilie Loli!l ·Agreemelitas 
Appen~oes -{"Not\Y:ithstandmt~arfy;,contli¢thigproViSi0~$ · C~~talne4JtH1te;~,Agrtem~nf, _p~ytnent ~a.U'b~:t>nthe 
terms and subjecfto the conditfoi}S set .fo~ in ili,~s Sqrpli.is }\f:Qt~ .•. :~ts: StJti>ltls N<>te:Sha!J be repaid .only oufofthe 
surpltts e~gs ·of Borrower an~ as: to eacb,payiilerit{on}y :witldhe ,Prior ~pl'Oval Pf the Connecticut InS.•ce 
commissioner· o(his designee:".). 'fhe s~ius. l}otes· therefore 'are not sti~ject to ~-Ott~ a, ni).ltual debt 'owing'by 
Her to CMS, CMS; s waiver tih~t oft in the PiO~issory ~otes c:on.finns this ir~atQ+¢J)t; "[t]he obligation of 
Bort:ower Uifder'this ~omissory'. li{ot~ ·may nofbe o~set or-be subject to l'c<:Qllprll.etlt Willi respeetfo.any-liabilify or 
o~lig11tion ·owed t.o ·B~rtower.11 · · ·. 

35 Thorpe Avenue Suite 104 Willlniford/ CT 06492 : phone ·203.949, 1602 .fax 203.949.1606 healthyct.org 
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Department of Health & Human Services 
Centers for Medicare & Medicaid Services 

Center for Consumer Information & Insurance Oversight 
200 Independence A venue SW 

Washington, DC 20201 

Date: November 19, 2015 

CfNTfRS FOR MEDICARf &.MEDICAID SERVICES 

CENTER FOR CONSUMER INFORMATION 
& INSURANCE OVERSIGHT 

Subject: Risk Corridors Payment and Charge Amounts for Benefit Year 2014 

Background: 

Section 1342 of the Affordable Care Act directs the Secretary ofthe Department of Health and 
Human Services (HHS) to establish a temporary risk corridors program that provides issuers of 
qualified health plans (QHPs) in the individual and small group markets additional protection 
against uncertainty in claims costs during the first three years of the Marketplace. The program, 
which was modeled after a similar program implemented as part of the Medicare Part D 
prescription drug benefit program, encourages issuers to keep therr rates stable as they adjust to 
the new health insurance reforms in the early years of the Marketplaces. 

HHS has previously stated that .if risk corridors collections for a part;icular year are insufficient to 
make full risk corridors payments for that year, risk corridors payments for the year will be 
reduced pro rata to the extent of any shortfa!J. 1 On October 1, 20i 5, HHS announced the 
payment proration rate for 2014 will be approximately 12.6 percent, reflecting risk corridors 
charges of $362 million and payments of $2.87 billion requested by issuers.2 This proration rate 
was based on the most current risk corridors data submitted by issuers and assumes full 
collection of charges from issuers. 

Today, HHS is releasing issuer-level risk corridors payments and charges based on the most 
current risk corridors data submitted by issuers and assuming foll collection of charges from 
issuers, by market and state, for the 2014 benefit year. The tables below include the risk 
corridors payinent or charge amounts for the individual and small group markets, respectively, 
and the prorated risk corridors payment, if applicable. Risk corridors charges payable to HHS 
are not prorated, and the full risk corridors charge amounts are noted in the chart below. 
Only risk corridors payment amounts are prorated. HHS will begin collection ofrisk 
corridors charges in November 2015 and will begin remitting risk corridors payments to issuers 
starting in December 2015.3 

1 "Risk Corridors and Budget Neutrality", published April 11, 2014 and posted at 
https://www .cms.gov/CCIIO/Resources/Fact-Sheets-and-F AOs/Dbwnloads/fag-risk-corridors-04-11-2014.pdf 
2 The exact proration rate for 2014 is 12.6178665287897%. 
3 We note that the risk corridor payment and charge amounts published in this bulletin do not reflect any payment or 
charge adjustments due to resubmissions after September 15, 2015 or any amount held back for appeals. 
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Department of Health & Human Services 

Centers for Medicare & Medicaid Services 
Center for Consumer Information & Insurance Oversight 200 
Independence Avenue SW 
Washington, DC 20201 

Date: November 18, 2016 

tCMs 
ONTEU FOR MEDICARE & MEDICAID SERVtas 

CENT£R FOR CONSUMER INFORMATION 
& l~SURANCE OVERslCHT 

Subject: Risk Corridors Payment and Charge Amounts for the 2015 Benefit Year 

Background: 

Section 1342 of the Affordable Care Act directs the Secretary of the Department of Health and Hurn an 
Services (lffiS) to establish a temporary risk corridors program that provides issuers of qualified health 
plans (QHPs) in the individual and small group markets additional protection against uncertainty in 
claims costs during the first three years of the Marketplace. 

HHS established a three-year payment framework for the risk corridors program and outlined the 
details of this payment framework in our April 11, 2014 guidance on Risk Corridors and Budget 
Neutrality. 1 As set forth in that guidance, if risk corridors collections for a particular year are 
insufficient to make full risk corridors payments for that year, risk corridors payments for the year will 
be reduced pro rata to the extent of any shortfall. Because risk corridors payments for the 2014 benefit 
year exceeded risk corridors collections for thatbenefit year, risk corridors collections for the 2015 
benefit year will be used first fowards remaining balances on 2014 benefit year risk corridors 
payments. 

On September 9, 2016, HHS published guidance on Risk Corridors Payments/or 2015, stating that we 
anticipated that all 201.5 beriefit year collections would be used toward remaining 2014 benefit year 
risk corridors payments, and that rto funds would be available at this time for 2015 benefit year risk 
corridors payments.2 Today, we are confinrting that ~112015 benefit year .risk corridors collections will 
be used to pay a portion of balances on 2014 benefityear risk corridors payments. 

We are also announcing issuer-level risk corridors payments and charges for the 2015 benefit year. 
The tables below show risk corridors payments and charges calculated for the 2015 benefit year, by 
State and issuer, and the additfonal amount based on antiCipated 2015 risk corridors collections that 
HHS expects to pay towards the calculated 2014 benefit year payments. 3 Pursuant to 45 CFR 

1 Risk Corridors and Budget Neutrality, available at: https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and· 
F AOs/Downloads/fag-risk·c0rridors-04~11-2014.pdf 
2 Risk Corridors Payments for 2015, available at: 
https://www.cms.gov/CCIIO/Programs-and-lnitiatives!Premium-Stabiliz.ation-Programs!Downloads/Risk-Corridors-for-
2015-FINAL.PDF 
3 Risk corridor payment and charge amounts published in this bulletin do not reflect any payment or charge adjustments due 
to resubmissions after September 30; 2016 or any amount held back for appeals. 
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IHEALTHYCT I • iot& BEN[RT YEAR RISK CORRIDOR CAlCUlATION 
Risk Conldor Development IND SG 

Premi.lm $79,080,600 . S55;763;791 . 

Paid Clakns ~ Less CSR .. $0 ·~· 

Retlsutal'IQl.Recoveries ·$7;865;812 so ' 
Rese1v•11 $101.142;988 $51 ,910;980 

Total Clalms•.Less CSR $93;277, 176 $51.910;980 

Admln El<penS.S S16,883,03r $14;454,572 

Taices and Fees . $1 ;993,501 $1;351 ,106 

Aller.WC Premlum SJJ ,087,099 $54;412.685 . 

Risko()Qflidor Profit $3,854,355 ' ,' ' $2;720,634. 

Alowable AdrMI Expenses .$18,952;663 :$13,321,897. 

Target Amount ,$60, 1,27;937 ' . · $42,441,894 · 

Risk Conido< Ralic> 155.13% 122.31% . 

RlskConldCKS 
Factor Low High 

-80% 0% 92% $0 $0 

-50% 92% 97% $0 so 
0% 9~ 100% $0 so 
0%• 100% 103% $0. $0 

50% 103% 108%.;. $1,503,1.98 $1,061.,047 
80';(, 108% 999% '. $22,671 ,203 $4;858;987 . 

To1a1 Receivable (Payment) $24,174,401 $5,920,035 

£Jtimated QHP" 85.11% 25:o% 

$20,548,2'41 $1 ,480,009 

LG 

$60,942;815 
$0. 

-$2,564:627 
$6-4,629,283 

$62.~~636 
$12,450,134 

:s1 ;so,1.ooa 
·ss9,14t;1n 
·$2,957;089 
$14,812,229 ' 

-:. $46;130;586 ' . 

1304% 

so 
$0 
$0 
$0 ' 

$1,153,265 
$9,794,882 

INO+SG· 

$134,8«,391 
$0 

·-$7,865,812 
$153;053,968 
$145;184;156 
$31,317,609 
$3;344;607 

:$131,499,784 
$6;574,989 ' 

$32,274;559 
$10:i;S69,832 

141.55% 

$0 
so 
$0. 

. SO 
. $2,564,246 

$27,530,190 . 

5.0" 
221' 

Pn!mun EarM1t lndudlll!I p,_u.. Tax c~1ts 
• Tues and Resutator'f Ftts 

Alte<,T11t ~E:Mned 

Mmfnistntion Costs (less taxe. and rC!lJl.atory fees) 
• Profits Urned 
Profit ·(m!trimum of 3" of after tax premium) 

Mmtn Co>u (2016: m1 
•Taxes and~ Fees 
Allowoble•Admlnlsttatlve Costs 

Claims (less CSR payments) 

+ Clalm·Retated Retention (QI/Health IT) 
+ Risk MJustment Charses 
• Risk.Adjustment Receivables 
• Rel~ RecelYables 
+Cha~fn reserves 
Allowable Cmts 

Ta~~t 

Ride: Corridor Ratio 

l!fSk Corridor lteoelvable I (P.,._,t) 

iUSk'.~~~~~,:.~titl~~:"rcjJi'~+.:1_, 
Cll4P+'-.0 

1Dn 
10~1on 

9U-97% 
92" 

$79 ,080,600 

$1;99l,501 

m,oe1,on •. 

$14;869,537 
·Sl1 ,059,614 

S2,312,6f3 
$16,959, 162 

$1,993,501 
$18,952,661 

so 
so 
so 
so 

·$7,865,812 

$101,142,988 
$93,277,176, .. 

$60,127,'37 

1.55 

$14,17-4,401 

;s,;~}»;~~~fJl:'$.1:;<~ 
·85"' 

O.«IZO 
0.0000 
0.0000 
0.0000 

$54,412,615 

S1l; 103.466 
·Sl0,601,761 

$1,632,381 
$11,970,791 

$1,351 ,106 
$1l,J21 ,197 

so 
so 
so 
so 
so 

$51,910,980 
$51,910,980 

$42,441,194 

0.1395 
0.0000 

0.0000 

0.0000 

P:\Anonce\Finonce\GlClose\2016\12-2016\RfskConidor\HCT Rlsl< Corridor Cale Summ•ry - December 2016.1 ·CDp>{ (~nol Rebate_0?.07.2017) 
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EXIIlBITB 

Affordable Care Act Programs 

Transitional Reinsurance 

The transitional reinsurance program is a three-year program for plan years 2014, 2015 

and 2016. It requires insurers to fund a reinsurance entity that makes reinsurance payments to 

insurers that covered high risk individuals in the individual market for any plan year beginning in 

the program's three-year period. 42 U.S.C. § 18061. 

Risk Corridors 

The risk corridors program is a three-year program covering policy years 2014, 2015 and 

2016. 42 U.S.C. § 18062. Under the risk corridors program, if an insurer's costs are less than a 

target amount of premium revenues, the insurer is required to pay certain sums to HHS. Id. at 

l 8062(b )(2). Conversely, if an insurer's costs exceed a certain percentage of the target amount 

of premium revenues, HHS must pay certain sums to the insurer. Id. at 18062(b)(l). 

Risk Adjustment 

The risk adjustment program is a pennanent program under which funds are transferred 

from plans in the individual and small group markets with low actuarial risk enrollees to plans 

with high actuarial risk enrollees. 42 U.S.C. § 18063. Under the statute, plans whose enrollees' 

actuarial risk is below the state average of all enrollees in those plans are assessed. 42 U.S.C. § 

l 8063(a)(l ). Those assessments are transferred to plans whose enrollees' actuarial risk is higher 

than the state average of all enrollees in those plans. Id. at l 8063(a)(2). The Affordable Care 

Act required HHS to establish the methodology for calculating risk adjustment payments. Id. at 

18063(b). 
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Advanced Premium Tax Credits 

The Advanced Premium Tax Credit program allows qualifying individuals to access tax 

credits prior to year-end and apply those credits to subsidize their monthly premium. The 

amount of the advanced credit is estimated based on information provided by the policyholder. 

The advanced credit is paid by CMS to the Qualified Health Plan on a monthly basis. Those 

payments are reconciled on a monthly basis based on enrollment and premium reports. 

Cost-Sharing Reduction 

The Cost-Sharing Reduction program allows qualifying individuals to lower the amount 

they pay in deductibles, coinsurance and copayments. The amount of the reduction is paid by 

CMS to the Qualified Health Plan on a monthly basis. The Cost-Sharing Reduction payments 

are reconciled on a monthly basis, based on enrollment and premium reports, and also reconciled 

annually based on the difference between the payments and actual claims experience. 

Patient-Centered Outcomes Research Institute Fee 

The Affordable Care Act imposes a fee on Qualified Health Plans to fund the Patient

Centered Outcomes Research Institute (the "PCORI Fee"). The PCORI Fee is based on 

enrollment and the per-covered life rates and methodologies established by CMS and the Internal 

Revenue Service. 

Other User Fees 

In addition, the Affordable Care Act requires Qualified Health Plans to pay transitional 

reinsurance fees and risk adjustment user fees. These fees are calculated based on enrollment 

and the per-covered life rates and methodologies established by CMS and the Internal Revenue 

Service. 

2 
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EXHIBIT E 

Order Approving First Accounting and Status Report and the Acts Reported Therein 

Case 1:17-cv-01233-NBF   Document 1   Filed 09/12/17   Page 148 of 151



DOCKET NO. HHD-CV16-6072516-S : SUPERIOR COURT
:

IN THE MATTER OF HEALTHYCT, INC., : JUDICIAL DISTRICT OF
IN LIQUIDATION : HARTFORD

:
: FEBRUARY 17, 2017

PROPOSED ORDER APPROVING FIRST ACCOUNTING AND STATUS REPORT OF
THE LIQUIDATION PROCEEDINGS AND THE ACTS REPORTED THEREIN AND

APPROVING CERTAIN COSTS AND EXPENSES OF HEALTHYCT, INC.

Upon the Motion to Approve The First Accounting And Status Report Of The

Liquidation Proceedings And The Acts Reported Therein, and no objection having been

filed thereto or all such objections having been heard and overruled, and good and

sufficient cause appearing therefor, it is hereby ORDERED:

1. The First Accounting and Status Report of Daniel L. Watkins, Special

Deputy Liquidator regarding the affairs of HealthyCT in Liquidation (the “First Status

Report”) is hereby accepted for filing, and the transactions and acts of the Rehabilitator

and Special Deputy reported therein are hereby authorized, approved and ratified,

including the set off effectuated by the Special Deputy with respect to the mutual debts

and credits to and from entities of the United States government;

2. The Rehabilitator’s payment of the necessary expenses and operational

costs of HealthyCT as set out in Exhibit A of the First Status Report and documented in

the Supplemental Filing including the Special Deputy’s December 2016 and January

2017 fees and expenses are approved pursuant to the Court’s general supervision of

the Liquidator’s administration of HealthyCT’s assets pursuant to the Liquidation Order.
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APPROVED AND ORDERED this _____ day of February 2017.

_______________________________________
Judge of the Superior Court
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ORDER    415596
DOCKET NO: HHDCV166072516S

KATHARINE L. WADE, INSURANCE
COMM'R OF THE STATE
    V.
HEALTHYCT, INC.

SUPERIOR COURT

JUDICIAL DISTRICT OF HARTFORD
    AT HARTFORD

5/17/2017

ORDER

ORDER REGARDING:
02/17/2017 123.00 PROPOSED ORDER

The foregoing, having been considered by the Court, is hereby:

ORDER: APPROVED

Short Calendar Results Automated Mailing (SCRAM) Notice was sent on the underlying motion.

415596

Judge: ROBERT B SHAPIRO

HHDCV166072516S    5/17/2017 Page 1 of 1
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