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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

COOK COUNTY, ILLINOIS,

etal.,
Plaintiffs,
Case No. 19-cv-6334
VS.
CHAD F. WOLF, in his official capacity as Judge Gary Feinerman

Acting Secretary of U.S. Department of
Homeland Security; U.S. DEPARTMENT OF
HOMELAND SECURITY,

etal.,

Defendants.

PLAINTIFF ICIRR’S REPLY IN SUPPORT OF ITS
MOTION FOR EXPEDITED DISCOVERY ON EQUAL PROTECTION CLAIM

Does a “strong showing” under our Constitution that the federal government—today—is
denying rights to non-whites because they are not white warrant a concerted and quick effort to
get to the truth, or should we all act like this is just another civil case? (See Dkt. 150 at 26.)

Six months after briefing on this issue was completed, Defendants are attempting to
relitigate whether discovery concerning racial animus is warranted at all, claiming that such
discovery intrudes on executive decisionmaking and that it is futile because the equal protection
claim has no merit. (See, e.g., Opp. at 2-4, 8-9.) This Court already has decided these
questions. Based on all of the indicia of racial animus available even without discovery, this
Court found that this case is one of those rare circumstances in which discovery into executive

motivation is necessary in order to conduct the constitutional inquiry required by Arlington
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Heights.! (Dkt. 150 at 20.) Indeed, even with respect to particular individuals, this Court
already has held that Mr. Cuccinelli’s statements reflecting animus against non-whites are
“unquestionably pertinent” and, in the strongest terms, that Mr. Miller was a key decisonmaker
here: “There is no need to draw inferences in ICIRR’s favor to deduce from those emails who
answered to whom.” (Id. at 17.)

The only question the Court has not addressed is when that discovery should occur.
Defendants raise only two real objections to that question. Each is easily answered.

First, contrary to Defendants’ position, Plaintiffs—and many others—are suffering
irreparable harm as a result of the Final Rule. Defendants’ opposition appears to be yet another
attempt to delay proceedings while that harm continues apace. This attempt at delay is
particularly galling in light of this Court’s finding of a “strong showing” that senior federal
government officials were motivated by racial animus—and the fact that the underlying Rule
(though enjoined by this Court and the Seventh Circuit) nonetheless is still in effect as a result of
the stay Defendants sought and obtained in the Supreme Court.

Second, Defendants suggest that it would be “burdensome” to move quickly here. (Opp.

at 1.) But any supposed “burdens” on government lawyers pale in comparison to the “strong

1 A plurality of the Supreme Court reaffirmed the Arlington Heights standard this morning.
Dep’t of Homeland Security, et al. v. Regents of the Univ. of California, No. 18-587, Slip Op. at
27 (June 18, 2020) (holding that, under Arlington Heights, courts should consider disparate
impact on a particular group, procedural irregularity, and “contemporary statements by members
of the decisionmaking body” to evaluate animus). Although the Court held that the allegations at
issue in Regents were insufficient to state an equal protection claim, the allegations addressed
statements of bias that had far less to do with the challenged agency action than the statements of
bias supporting ICIRR’s claim here. In Regents, Plaintiffs relied solely on statements by the
President about Latinos that were “remote in time and made in unrelated contexts.” Id. at 28.
Here, by contrast, ICIRR has alleged—and this Court already has acknowledged—both temporal
and contextual proximity between key decisionmakers’ statements reflecting racial animus and
the public charge rule itself. (Dkt. 150 at 12-13.)

2
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showing” of unconstitutional discrimination that already has been found and the ongoing
irreparable harm to Plaintiffs. Access to evidence of intentional racial discrimination by our
government under these circumstances should not be shielded or delayed for any reason, much
less the reasons advanced in Defendants’ opposition.

ARGUMENT

. ICIRR Has Shown in Numerous Ways That the Final Rule Imposes Irreparable, Ongoing
Harm.

As ICIRR pointed out in its opening brief, this Court already has held that ICIRR has
“amply establish[ed]” irreparable harm from the Final Rule. (Mtn. at 3.) Defendants essentially
have no answer for this, nor any answer for the Seventh Circuit’s affirmation of the preliminary
injunction, which itself depended on a finding of irreparable harm. Cook County, et al. v. Wolf,
No. 19-3169, Dkt. No. 129 (7th Cir. June 10, 2020).

First and foremost, this Court already has held that both Plaintiffs—ICIRR and Cook
County—have suffered and will continue to suffer irreparable harm every day that the Final Rule
remains in effect. Dkt. 106 at 28-29. The Final Rule is, by design, chilling immigrants from
using public benefits and seeking medical care based on those benefits. That chilling effect
translates into irreparable harm for both ICIRR and Cook County: when immigrants disenroll
from benefits as a result of the Rule, Cook County is forced to provide more costly,
uncompensated emergency care, and ICIRR is forced to divert its resources to educate
individuals about the Final Rule. See Cook County, No. 19-3169, Dkt. No. 129 at 10-11 (7th
Cir. June 10, 2020) (“The Rule already has caused ICIRR to divert resources from its core
programs to new efforts designed to educate immigrants and staff about the Rule’s effects and to
mitigate the Rule’s chilling impact on immigrants who are not covered by the Rule but who

nonetheless fear immigration consequences based on their receipt of public benefits.”).
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Moreover, the irreparable harm to the individuals ICIRR serves—and thus its own diversion of
resources to counter that harm—has only been further exacerbated by the ongoing COVID-19
pandemic and USCIS’s confusing website alert. Mtn. { 11; Dkt. 157-1 {1 7, 8, 12, 13. This
ongoing irreparable harm weighs strongly in favor of expedited discovery.?

Second, the harm imposed by racial discrimination by the government goes well beyond
harm to any one individual; it is an assault on the core of our system of justice. Cf. Johnson v.
California, 543 U.S. 499, 510-11 (2005) (“[C]ompliance with the Fourteenth Amendment’s ban
on racial discrimination ... bolsters the legitimacy of the entire criminal justice system. Race
discrimination is especially pernicious in the administration of justice. And public respect for our
system of justice is undermined when the system discriminates based on race.”) (quotation and
citation omitted); Winston v. Boatwright, 649 F.3d 618, 622 (7th Cir. 2011) (“Intentional
discrimination by any participant in the justice system undermines the rule of law and, by so
doing, harms the parties ... and the public as a whole.”). And that harm is connected directly to
the expedited discovery sought here. Contrary to Defendants’ assertion, it is not “entirely
speculative” to infer that evidence of discrimination will be uncovered that could be used to
obtain an injunction against the rule. (Opp. at 6.) This Court already has ruled that ICIRR has
made a “strong showing” that it “will find material in the agency’s possession indicative of bad

faith or an incomplete record,” and, indeed has already “unearthed” evidence indicative of racial

2 Contrary to Defendants’ assertion, ICIRR did not delay, but sought discovery even before a
motion to dismiss was filed. (Dkt. 111.) Defendants opposed that effort at every turn.
Moreover, Defendants have demonstrated through their own conduct—namely, producing an
incomplete administrative record and refusing even to begin to produce a privilege log until
ordered to do so in another case (they have produced all of three pages to date)—that absent a
court-imposed schedule, they likely will continue delaying to preserve the status quo as long as
possible.
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animus. (Dkt. 150 at 25-27.) The other side of this coin is that the absence of discovery may
well allow further evidence of discriminatory animus to “remain concealed.” (Dkt. 150 at 25.)

Finally, Defendants’ attempts to spin their defeat in the Seventh Circuit to their advantage
are unavailing, to say the least. As an initial matter, contrary to Defendants’ position (Opp. at 5-
6), the Seventh Circuit has made it absolutely clear that the Supreme Court stay does not mean
that there is no harm to ICIRR: “There would be no point in the merits stage if an issuance of a
stay must be understood as a sub silentio disposition of the underlying dispute.” Cook County,
No. 19-3169, Dkt. No. 129 at 40. Indeed, if there were any doubt about this, the Supreme
Court’s affirmative and express invitation for Plaintiffs to continue to pursue further relief in the
District Court makes it quite clear. Chad Wolf, et al. v. Cook County, Illinois, et al., Case No.
19A905 (Apr. 24, 2020) (“This order does not preclude a filing in the District Court as counsel
considers appropriate.”).

Similarly, the Seventh Circuit’s decision that it did not need to decide whether ICIRR
was in the “zone of interests” for purposes of the APA challenge does not, contrary to
Defendant’s assertion, mean that ICIRR may not seek relief. (Dkt. 163 at 17-18.) Indeed, the
Seventh Circuit expressly stated that it was not ruling on that point. Cook County, No. 19-3169,
Dkt. No. 129 at 14. The Seventh Circuit also stated plainly that ICIRR had a cognizable injury
sufficient to establish Article 111 standing. Id. at 10-11. In any event, the zone-of-interests test
applies only to statutory claims, not constitutional claims like the equal protection claim asserted
here. See Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 127 (2014)

(“Whether a plaintiff comes within “‘the “zone of interests™” is an issue that requires us to
determine, using traditional tools of statutory interpretation, whether a legislatively conferred

cause of action encompasses a particular plaintiff's claim.” (emphasis added) (citation omitted));
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Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 400 n.16 (1987) (“[T]he ‘zone of interest” inquiry . . .
is not a test of universal application”).®

Most disingenuously, in their motion for an interlocutory appeal, Defendants suggest that
the equal protection claim is somehow beside the point, because Plaintiffs’ claims have “largely
been resolved by the Seventh Circuit’s recent ruling, and certainly can be resolved in this Court
without the need for discovery beyond the administrative record.” (Dkt. 163 at 5.) If Defendants
are ready to concede liability on Plaintiffs’ APA claims, then the parties can proceed to a final
judgment by consent. And if that’s what the Defendants want to do to avoid public scrutiny of
additional evidence of racial animus, that’s understandable. But if that is not Defendants’
position, then any suggestion that the issues are “resolved” rings false.

1. The Balance Of Harms Weighs In Favor Of Expedited Discovery

Defendants have not identified any harms to them that support delaying discovery. Most
of Defendants’ arguments on burdens relate to whether discovery should occur at all—an issue
this Court already has decided—and not the schedule on which discovery should proceed.

Defendants argue, for instance, that “Plaintiff’s proposed ‘inquiry into “executive

3 Tellingly, all of the cases Defendants cite in their certification motion on this point involve
statutory claims. (Dkt. 163 at 17.) See Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 397
U.S. 150, 153-55 (1970) (discussing the zone-of-interests test in the context of Article 111
standing and applying the test to the Bank Services Corporation Act of 1962); Lujan v. Nat’l
Wildlife Fed’n, 497 U.S. 871, 883 (1990) (applying the zone-of-interests test to § 702 of the
APA); Clarke, 479 U.S. at 399-401 (applying the zone-of-interests test to the National Banking
Act). Indeed, the test’s statutory emphasis is apparent from the very passages that Defendants
quote, once Defendants’ selective editing is removed. See Lujan, 497 U.S. at 883 (“[T]he
plaintiff must establish that the injury [it] complains of ([its] aggrievement, or the adverse effect
upon [it]) falls within the ‘zone of interests’ sought to be protected by the statutory provision
whose violation forms the legal basis for [its] complaint.”) emphasis added)); Clarke, 479 U.S. at
399 (explaining that a plaintiff falls outside the zone of interests when its “interests are . . .
marginally related to or inconsistent with the purposes implicit in the statute” (emphasis added)).
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motivation,” ... represents “a substantial intrusion” into the workings of another branch of

Government [that] should normally be avoided.”” (Opp. at 3 (quoting Dep’t of Commerce v.
New York, 139 S. Ct. 2551, 2573 (2019).) Defendants made this same argument, quoting these
same words from Department of Commerce, when they opposed ICIRR’s request for any kind of
discovery on the equal protection claim. (Dkt. 113 at 4.) This Court considered the argument
and rejected it, recognizing that “there is a ‘narrow exception to the general rule against inquiring

into the mental processes of administrative decisionmakers,”” namely when the plaintiff makes
“a strong showing of bad faith or improper behavior.”” (Dkt. 150 at 20 (quoting Dep’t of
Commerce, 139 S. Ct. at 2573-74).)

Elsewhere, Defendants cite Cheney v. U.S. District Court for the District of Columbia,
542 U.S. 367 (2004), for the proposition that “Plaintiff’s proposed discovery raises significant
issues relating to the separation of powers and executive privilege, which deserve appropriate
time for briefing.” (Opp. at 4.) This, too, is an untimely argument that no discovery should
occur at all—not an argument against expedition. It was no mystery six months ago that ICIRR
sought information concerning Mr. Miller and Mr. Cuccinelli. And in any event, Cheney does
not support Defendants: the case turned on (a) the extreme breadth of the plaintiffs’ discovery
requests, and (b) the fact that plaintiffs sought discovery into advice given to the President—
factors not present here.

Unlike ICIRR’s requests, the Cheney plaintiffs” discovery requests “ask[ed] for
everything under the sky” on a legal theory that had not been tested. 542 U.S. at 387. The
plaintiffs’ substantive claim was that the Vice President had failed to disclose information

required under the Federal Advisory Committee Act (FACA), and the Court noted that plaintiffs’

discovery requests were so broad as to “provide [plaintiffs] all the disclosure to which they
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would be entitled in the event they prevail on the merits, and much more besides.” Id. at 388.

What is more, it was unclear whether the FACA required any disclosures at all, and the Court
bemoaned the absence of any mechanism for “filter[ing] out insubstantial legal claims” before
such discovery was ordered. Id. at 386. Cheney was concerned with “meritless claims against
the Executive Branch” by plaintiffs seeking “civil damages.” Id. at 386.

In stark contrast, ICIRR is pursuing a non-monetary claim that the Executive Branch has
violated the Constitution. Indeed, ICIRR made a “strong showing ... that the Rule was
developed and promulgated ‘at least in part because of” ... the Rule’s disproportionate ‘adverse
effects upon’ nonwhite immigrants.” (Dkt. 150 at 27.) And, unlike the Cheney plaintiffs, ICIRR
does not seek “everything under the sky,” but rather narrow discovery targeted to evidence of
racial animus that otherwise would remain concealed. (Dkt. 150 at 24-26.) The only particular
discovery request quoted by Defendants (Opp. at 11-12) relates to documents specifically
concerning national origin, race, or ethnic group—illustrating that ICIRR’s discovery is not the
“unbounded in scope” discovery rejected in Cheney. Id. at 388.

Moreover, ICIRR has not requested the collection of any records in the custody of the
President or Vice President (Dkt. 157-2 Appendix A)—another factor critical to the Cheney
Court’s decision. See 542 U.S. at 382 (noting special circumstances of a case “involving the
President or the Vice President”); see also id. at 384 (same). However “difficult” the “questions
of separation of powers and checks and balances” were in Cheney (see Opp. at 4), they are quite
straightforward here: DHS may not shield from discovery those records showing that the Rule
was motivated by racially discriminatory animus.

Nor are high-ranking executive officials shielded from being deposed where, as here,

they were directly involved in the allegedly unlawful action. As Defendants’ own authority
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recognizes, high-ranking executive officials may be required to provide testimony in
“extraordinary circumstances” like this “where the official has first-hand knowledge related to
the claim being litigated.” Bogan v. City of Boston, 489 F.3d 417, 423 (1st Cir. 2007); see also,
e.g., Lederman v. New York City Dep't of Parks & Recreation, 731 F.3d 199, 203 (2d Cir. 2013)
(“[T]o depose a high-ranking government official, a party must demonstrate exceptional
circumstances justifying the deposition—for example, that the official has unique first-hand
knowledge related to the litigated claims or that the necessary information cannot be obtained
through other, less burdensome or intrusive means.”).# This is just such a case. Here, this Court
already has held that Mr. Miller, Mr. Cissna, and Mr. Cuccinelli were directly involved in the
public charge rule and, further, that both Mr. Miller and Mr. Cuccinelli have expressed racist
sentiments against non-white immigrants that plausibly reflect the motivation behind the Final
Rule. (Dkt. 150 at 6-8, 17-19.) Two other proposed deponents—Mr. Feere and Ms. Kovarik—
were allies of Mr. Miller who had weekly immigration policy meetings with him and are known
to have been involved in the public charge rule. See In The Documents: Stephen Miller’s Emails
With Top ICE Official, American Oversight (Jan. 6, 2020), https://www.americanoversight.org/
in-the-documents-stephen-millers-emails-with-top-ice-official; Deposition Tr. of Kathy Nuebel
Kovarik, ECF No. 96-18 at 13-15, Ramos, et al. v. Nielsen, et al., No. 18-cv-1554 (Aug. 3,
2018), available online at https://www.nationaltpsalliance.org/wp-content/uploads/2018/
10/2018-08-23-Doc-96-018-Exhibit-18-235276811 1.pdf (admitting that she had standing
weekly immigration policy meetings with Miller and others). As a result, these individuals all

have first-hand knowledge regarding the extent to which the Rule was motivated by

4 Critically, none of the cases Defendants cite involve allegations—Iet alone a strong showing—
of discriminatory animus by the very high level executive officials sought to be deposed.
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discriminatory animus, and ICIRR cannot obtain evidence of their racial animus from alternative
witnesses.

What little Defendants say about the burdens from expediting discovery—as distinct from
engaging in discovery at all—falls flat. Defendants say they cannot produce documents “within
14 days, or anything close to that timeframe.” (Opp. at 9.) But DHS reported to the Washington
District Court just last week that: (1) it already had collected email records for approximately
fifty custodians, including most of the proposed custodians attached to ICIRR’s requests for
production®; (2) it already had processed and batched out for review the email records for 37 of
those custodians; and (3) it already had reviewed more than 1,500 documents. (Ex. 2, Report
Pursuant to May 13, 2020 Order, Washington v. Dep’t of Homeland Security, et al., No. 19-cv-
5210, ECF No. 232 (E.D. Wa. June 12, 2020).) In this Court, Defendants submit declarations to
support their supposed inability to comply with an expedited discovery schedule, but they fail to
address what share of the review already has been completed in connection with the other public
charge cases. (See Dkt. 165-2, Decl. of Stephen Bell, Jr. T 14 (acknowledging that “USCIS has
already collected some email records for certain custodians, in connection with proceedings in a
similar case challenging the public charge rule,” but saying nothing about what proportion of the
discovery sought by ICIRR remains to be done)). Moreover, Defendants’ declarations
demonstrate that at least some constraints on Defendants’ ability to respond are of their own
making. (See id. § 16 (noting that only “four USCIS OCC attorneys [are] assigned to directly

work on this matter”); Dkt. 165-4, Decl. of David Palmer § 10 (“DHS HQ currently has three

® Several of ICIRR’s proposed custodians appear in the privilege log that Defendants produced
onJune 12. (Ex. 1, Privilege Log produced in Washington v. Dep’t of Homeland Security, et al.,
No. 19-5210 (June 12, 2020) (listing Cuccinnelli, Mitnick, Zadrozny, Kovarik, and others).)

10
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employees who work on ... fulfilling data search requests for all of DHS HQ”). Defendants’
staffing preferences cannot outweigh the urgency that ICIRR has demonstrated applies here.

Defendants also complain that they “would need to confer with Plaintiffs to ascertain
Plaintiff’s intended meaning,” and argue that ICIRR must pursue “appropriate processes to
attempt to obtain documents from non-parties.” (Opp. at 12.) Of course the parties must meet
and confer, but the purported need to clarify a document request or issue a subpoena to some
theoretically separate part of the executive cannot justify discovery delayed or discovery denied,
much less the resulting delay or denial of a challenge to an invalid Rule engineered to suppress
nonwhite immigration.

Defendants know how to move quickly when they want to. Indeed, Defendants had no
qualms about “demanding immediate attention” from the Supreme Court in this case. See Chad
Wolf, et al. v. Cook County, Illinois, et al., Case No. 19A905 (Feb. 21, 2020) (Sotomayor, J.,
dissenting from the grant of the stay). “Months!”’® was not an acceptable answer for Stephen
Miller, nor should it suffice for this Court.

CONCLUSION

For the foregoing reasons, ICIRR’s motion for expedited discovery should be granted.

Dated: June 18, 2020 Respectfully submitted,

/s/ David A. Gordon
David A. Gordon
Tacy F. Flint

¢ Ted Hesson, Emails show Stephen Miller pressed hard to limit green cards, Politico (Aug. 2,
2019), https://www.politico.com/story/2019/08/02/stephen-miller-green-card-immigration-
1630406.

11
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that on June 18, 2020, she caused the attached
Plaintiff ICIRR’s Motion for Expedited Discovery on Equal Protection Claim to be served
via the Court’s ECF system and by email upon:

Keri L. Berman (Keri.L.Berman@usdoj.gov)
Kuntal Cholera (Kuntal.Cholera@usdoj.gov)
Joshua Kolsky (Joshua.kolsky@usdoj.gov)
Eric Soskin (Eric.Soskin@usdoj.gov)

Tom Walsh (thomas.walsh2@usdoj.gov)

/s/ Marlow Svatek
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Washington v. DHS, No. 19-5210 (E.D. Wash.), Privilege Log

Privilege
Control
No.

DATE

TO

FROM

cc

Privilege

Privilege Description

oy

7/30/2019

Kevin McAleenan

Quinn, Cameron

Wales, Brandon; Boyd, Valerie; Mitnick, John;
Cuccinelli, Ken

DP - Deliberative Process; PII - Personal Privacy

Predecisional, deliberative email sharing
predecisional, deliberative recommendations
regarding the public charge rule for
consideration by Acting Secretary. Contains
employee phone numbers and email
addresses.

6/24/2019

DP - Deliberative Process

Predecisional, deliberative document from Civil
Rights and Civil Liberties Officer containing
predecisional, deliberative recommendations
regarding the public charge rule for
consideration by Acting Secretary.

7/16/2019

ACP - Attorney Client Privilege; DP -
Deliberative Process

Predecisional, deliberative document from
agency counsel to the Acting Secretary
regarding various draft immigration
rulemakings, including the public charge rule.

7/16/2019

ACP - Attorney Client Privilege; DP -
Deliberative Process

Predecisional, deliberative document from
agency counsel to the Acting Secretary
regarding various draft immigration
rulemakings, including the public charge rule.

7/17/2019

AWP - Work Product; ACP - Attorney Client
Privilege; DP - Deliberative Process

Draft memorandum from DHS General Counsel
to the Acting Secretary containing legal advice
regarding the Rule and attorney mental
impressions and legal advice in anticipation of
litigation. This document contains pre-
decisional and deliberative opinions,
recommendations, and advice about agency
decisions that have not yet been finalized.

(=]

7/11/2019

Zadrozny, John A

John Mitnick

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

Email discussion between USCIS Deputy Chief
of Staff to DHS Office of General Counsel
including predecisional deliberations regarding
forms associated with the public charge rule,
and seeking legal advice regarding those forms.

~

7/9/2019

ACP - Attorney Client Privilege; DP -
Deliberative Process

Memorandum from USCIS Chief of Policy and
Strategy to DHS General Counsel Memo
containing predecisional, deliberative
communications regarding the public charge
rulemaking process sent for the purposes of
legal advice.

00

7/6/2019

Wales, Brandon

John Mitnick

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

Email discussion between DHS Office of
General Counsel and USCIS containing
predecisional, deliberations regarding the
public charge rulemaking and legal advice.
Contains employee phone numbers and email
addresses and staff level names.
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7/5/2019

McDonald, Christina

John Mitnick

DHS Attorney Advisor; Mizelle, Chad; Maher,
Joseph; Fishman, George; Baroukh, Nader

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pl - Personal Privacy

Email between attorneys within the Office of
General Counsel including legal opinions and
deliberative communications regarding the
public charge rulemaking process. Contains
employee phone numbers and email addresses
and staff level names.

10

7/3/2019

AWP - Work Product; ACP - Attorney Client
Privilege; DP - Deliberative Process

Draft memorandum from DHS General Counsel
to the Acting Secretary containing legal advice
regarding the Rule and attorney mental
impressions and legal advice in anticipation of
litigation. This document contains pre-
decisional and deliberative opinions,
recommendations, and advice about agency
decisions that have not yet been finalized.

11

7/1/2019

McDonald, Christina; Mizelle, Chad

DHS Attorney Advisors; DHS Special Assistant;
Browne, Rene; Baroukh, Nader; Maher, Joseph;
Fishman, George

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pl - Personal Privacy

Email communication within the DHS Office of
the General Counsel including deliberative
communications and legal discussions
regarding the public charge rulemaking.
Contains employee phone numbers and email
addresses and names of staff level employees.

12

6/28/2019

McDonald, Christina

John Mitnick

Mizelle, Chad; Browne, Rene; Baroukh, Nader;
Maher, Joseph; Fishman, George; DHS Attorney
Advisors

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

Email communication within the DHS Office of
the General Counsel including deliberative
communications and legal discussions
regarding the public charge rulemaking.
Contains phone numbers and email address of
agency employee and names of staff-level
employees.

13

8/29/2018

Shah, Dimple

DHS Attorney Advisor

Nuebel Kovarik, Kathy; Fishman, George;
Mitnick, John; DHS Attorney Advisor; DHS OGC
Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

This email reflects discussions between agency
counsel and USCIS regarding legal advice
concerning the public charge rule. It contains a
pre-decisional deliberative conversation
regarding recommendations and advice
pertaining to the public charge rule. Contains
employee phone numbers and the names of
staff level employees.

14

8/29/2018

Nuebel Kovarik, Kathy

Shah, Dimple

Fishman, George; Mitnick, John; DHS Attorney
Advisors; DHS OGC Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

This email reflects discussions between agency
counsel and USCIS regarding legal advice
concerning the public charge rule. It contains a
pre-decisional deliberative conversation
regarding recommendations and advice
pertaining to the public charge rule. Contains
employee phone numbers and the names of
staff level employees.

15

8/29/2018

DHS Attorney Advisor; Shah, Dimple

Nuebel Kovarik, Kathy

Fishman, George; Mitnick, John; DHS Attorney
Advisors; DHS OGC Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

This email reflects discussions between agency
counsel and USCIS regarding legal advice
concerning the public charge rule. It contains a
pre-decisional deliberative conversation
regarding recommendations and advice
pertaining to the public charge rule. Contains
employee phone numbers and the names of
staff level employees.
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8/29/2018

Shah, Dimple; Nuebel Kovarik, Kathy

DHS Attorney Advisor

Fishman, George; Mitnick, John; DHS Attorney
Advisors; DHS OGC Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

This email reflects discussions between agency
counsel and USCIS regarding legal advice
concerning the public charge rule. It contains a
pre-decisional deliberative conversation
regarding recommendations and advice
pertaining to the public charge rule. Contains
employee phone numbers and the names of
staff level employees.

17

8/29/2018

DHS Attorney Advisor

Shah, Dimple

Fishman, George; Mitnick, John; DHS Attorney
Advisors; DHS OGC Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

This email reflects discussions between agency
counsel regarding legal advice concerning the
public charge rule. It contains a pre-decisional
deliberative conversation regarding
recommendations and advice pertaining to the
public charge rule. Contains employee phone
numbers and the names of staff level
employees.

18

8/23/2018

Mitnick, John

Shah, Dimple

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pll - Personal Privacy

Email containing discussions between agency
counsel regarding legal advice and analysis
concerning the public charge rule. This email
contains a pre-decisional deliberative
conversation regarding recommendations and
advice pertaining to the public charge rule.
Contains employee phone numbers and the
names of staff level employees.

19

8/21/2018

Symons, Craig M; Nuebel Kovarik, Kathy; USCIS
Chief, Regulatory Coordination Division; DHS
Attorney Advisor

Law, Robert T

Mitnick, John; Shah, Dimple; DHS Attorney
Advisor; DHS OGC Economist

ACP - Attorney Client Privilege; DP -
Deliberative Process; Pl - Personal Privacy

Email discussion between Office of General
Counsel and agency leadership containing
predecisional, deliberations and reflecting legal
advice concerning a scheduled discussion
regarding the public charge rule. Contains
email addresses and phone numbers, and
names of staff-level employees.




Case: 1:19-cv-06334 Document #: 167-2 Filed: 06/18/20 Page 1 of 8 PagelD #:2506

EXHIBIT 2



10
11
12
13
14
15
16
17
18
19
20
21
22

Cagse: 10 8wcuioRpRNPCUMEH Kol 682 Fiiesh 06/18/20 Paugydiof §08ageatlage2667 7

JOSEPH H. HUNT

Assistant Attorney General
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United States Attorney

ALEXANDER K. HAAS

Branch Director

ERIC J. SOSKIN

Senior Trial Counsel

KERI L. BERMAN

KUNTAL V. CHOLERA

JOSHUA M. KOLSKY, DC Bar No. 993430
JASON C. LYNCH

JORDAN L. VON BOKERN

Trial Attorneys

United States Department of Justice
Civil Division, Federal Programs Branch

Attorneys for Defendants

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
AT SPOKANE

STATE OF WASHINGTON, et al.,
Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, et al.,

Defendants

REPORT PURSUANT TO
MAY 3, 2020 ORDER
NO. 4:19-CV-05210-RMP

No. 4:19-cv-5210-RMP
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2020 ORDER

U.S. DEPARTMENT OF JUSTICE
1100 L St. NW, Washington, DC, 20003
(202) 353-0533
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Defendants respectfully submit this report pursuant to the Court’s May 13, 2020
Order Denying in Part and Granting in Part Defendants’ Motion to Stay Discovery Order
re: Privilege Log (“Order”). ECF No. 219. The Court ordered Defendants to produce a
privilege log pertaining to Defendants’ administrative record on a rolling basis starting
on June 12, 2020. Id. at 6. The Court further ordered Defendants to make reports to the
Court and Plaintiffs every other Friday, on their progress toward completion of the
privilege log. Id.

Notifying Custodians of Obligation to Preserve Documents

First, the Court ordered Defendants to report on their progress in “notifying
potential custodians of their obligation to preserve potentially relevant documents, even
if assertedly privileged[.]” Order at 6.

On September 24, 2019, DHS contacted all 37 individuals who it determined may
have documents or information requiring preservation or who were information
technology or administrative personnel whose assistance may be necessary to ensure that
existing document retention policies or practices do not jeopardize the preservation of
records subject to the litigation hold. DHS notified those individuals that they must, inter
alia, immediately preserve and retain potentially relevant information regardless of
whether the information is privileged. On March 5, 2020, DHS notified one additional
individual of his obligation to preserve and retain such materials. More recently, DHS
has taken steps to preserve the data of a few additional employees who have left DHS or

transferred to a DHS component.

Between September 13 and 16, 2019, USCIS contacted all 55 individuals who it
REPORT PURSUANT TO 1 U.S. DEP’T OF JUSTICE
MAY 13, 2020 ORDER 1100 L St. NW, Washington, DC, 20003

NO. 4:19-CV-05210-RMP (202) 305-7664
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determined may have documents or information requiring preservation or who were
information technology or administrative personnel whose assistance may be necessary
to ensure that existing document retention policies or practices do not jeopardize the
preservation of records subject to the litigation hold. USCIS notified those individuals
that they must, inter alia, immediately preserve and retain potentially relevant materials
regardless of whether the records are privileged. On November 7, 2019, USCIS notified
three additional individuals of their obligation to preserve and retain such materials.

Accordingly, Defendants have notified all potential custodians of their obligation
to preserve potentially relevant documents, even if assertedly privileged.

Segregating Privileged Documents for Review

Second, the Court ordered Defendants to report on their progress in “segregating
all assertedly privileged documents for review.” Order at 6.

Shortly after the Court’s Order Granting Plaintiffs’ Motion to Compel, ECF No.
210, Defendants began working to determine which custodians may have documents that
fall within the scope of the Court’s Order, to determine appropriate search protocols
including search terms to locate such documents, to collect electronic documents from
those custodians, to establish a process for the review of those documents, and to begin
that review. Particularly given the number of custodians and the amount of data at issue,
it takes a significant amount of time for the agencies’ information technology personnel
to perform electronic searches and collect data. As of June 11, 2020, the defendant
agencies have collected email records from 49 custodians and are in the process of

collecting email records from five additional custodians. The agencies are also collecting

REPORT PURSUANT TO 2 U.S. DEP’T OF JUSTICE
MAY 13, 2020 ORDER 1100 L St. NW, Washington, DC, 20003
NO. 4:19-CV-05210-RMP (202) 305-7664
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additional email records from two of the 49 custodians.

Once the agencies collect documents, those documents are then transmitted to the
Department of Justice where they are processed, loaded to a document review platform,
and assembled into batches for review by attorneys. Of the custodians whose email
records have been collected, data for 37 of them have been batched for review, as of the
morning of June 12, 2020.!

Although email records are expected to constitute the vast majority of documents
subject to the Court’s Order, Defendants also intend to collect non-email electronic
documents and paper documents, if any, that do not also exist in electronic form.
Defendants will collect non-email electronic documents after all emails have been
collected. At this time, due to the COVID-19 crisis and the telework status of most
agency personnel, Defendants cannot determine whether there are any paper documents
that will need to be collected, as those documents are physically located in agency offices
and are therefore currently inaccessible.

Logging Privileged Documents

Third, the Court ordered Defendants to report on their progress in logging
privileged documents pursuant to Fed. R. Civ. P. 26(b)(5)(A). Order at 6. As of the
morning of June 12, 2020, 33,526 documents have been batched for review in the DOJ

document review platform. 1,689 of those documents have been reviewed and 19 are

t These 37 custodians include two for whom Defendants are collecting additional email

records, as stated above.

REPORT PURSUANT TO 3 U.S. DEP’T OF JUSTICE
MAY 13, 2020 ORDER 1100 L St. NW, Washington, DC, 20003
NO. 4:19-CV-05210-RMP (202) 305-7664




10
11
12
13
14
15
16
17
18
19
20
21
22

Cagse: 10 8wcuioRBRNPCUMENH Kol 682 Fiirsh 06/18/20 Paugy6 o). §08agetlage2odl 7

listed on the initial production of the privilege log.? In addition, several documents have
been identified that contain third party equities and which Defendants expect to include
in future installments of the privilege log after consulting with the appropriate third

parties.

Dated: June 12, 2020 Respectfully submitted,

JOSEPH H. HUNT
Assistant Attorney General

WILLIAM D. HYSLOP
United States Attorney

ALEXANDER K. HAAS
Branch Director

/s/ Joshua M. Kolsky
ERIC J. SOSKIN
Senior Trial Counsel
KERI L. BERMAN
KUNTAL V. CHOLERA
JOSHUA M. KOLSKY, DC Bar No. 993430
JASON C. LYNCH
JORDAN L. VON BOKERN
Trial Attorneys
United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street NW
Washington, D.C. 20005
Tel: (202) 305-7664

2 In percentage terms, roughly 5% of the batched documents have been reviewed. As

noted above, additional documents are being added to the review platform.
REPORT PURSUANT TO 4 U.S. DEP’T OF JUSTICE
MAY 13, 2020 ORDER 1100 L St. NW, Washington, DC, 20003
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Fax: (202) 616-8460

Joshua.kolsky@usdoj.gov

Attorneys for Defendants
REPORT PURSUANT TO 1 U.S. DEP’T OF JUSTICE
MAY 13, 2020 ORDER 1100 L St. NW, Washington, DC, 20003

NO. 4:19-CV-05210-RMP (202) 305-7664
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CERTIFICATE OF SERVICE

I hereby certify that on June 12, 2020, | electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will send notification of such

filing to all users receiving ECF notices for this case.

/s/ Joshua Kolsky

JOSHUA KOLSKY

United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, NW

Washington, D.C. 20005

Attorney for Defendants
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