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To Whom It May Concern: 

Thank you for the opportunity to submit comments on the Department of Health 
and Human Services ("HHS" or the "Department") notice of proposed 
rulemaking ("NPRM" or "Proposed Rule") on Section 1557 of the Patient 
Protection Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 through 124 
Stat. 1025 (2010) (hereinafter "ACA"). APLA Health opposes the NPRM and 
urges the Department to withdraw it, as we believe the Proposed Rule would 
cause major harm to the health and wellbeing of LGBTQI+1  individuals, youth 
who have received or may seek abortion or reproductive health services, women, 
individuals with disabilities, and individuals with limited English proficiency 
("LEP"). 

APLA Health is a federally qualified health center that strives to achieve health 
care equity and promote well-being for the LGBT and other underserved 
communities and people living with and affected by HIV. We provide 20 different 
services from 16 locations throughout Los Angeles County, including medical, 
dental, and behavioral health care; Pre-Exposure Prophylaxis (PrEP) counseling 
and management; health education and HIV prevention; and STD screening and 
treatment; as well as a full portfolio of supportive services for people living with 
HIV (PLWH). 
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LGBTQI+ individuals deserve to get the medical treatment they need, when they need it. 
Individually and in the aggregate, the elimination of protections and reduction of rights set forth 
in the NPRM would have severe consequences to the health and wellbeing of Americans seeking 
healthcare coverage, including most profoundly in traditionally underserved communities. 
APLA Health is extremely distressed at the potential that the Proposed Rule will become final 
and halt the progress being made towards making the healthcare system more accepting of 
LGBTQI+ youth and other underserved communities made up of racial and ethnic minorities, 
immigrants, LEP individuals, individuals with disabilities, youth who have had abortions, and 
women. These rollbacks to the current scope of Section 1557s protections would be disastrous 
to the healthcare coverage for these communities and for all Americans. We therefore urge the 
Department to withdraw the Proposed Rule. 

SECTION 1557 IS ESSENTIAL TO THE AFFORDABLE CARE ACT 

Section 1557 of the ACA is a vital provision aimed at ensuring full and equitable access to 
essential services without discrimination. It, combined with the remainder of the ACA, has had a 
transformative impact on all aspects of healthcare, increasing the scope of benefits and 
improving access to coverage for millions of Americans. 

Section 1557 provides a critical source of protection for health care access for America's 
traditionally underserved communities, and particularly LGBTQI+ individuals. LGBTQI+ young 
people already experience significant challenges in finding medical care that is free from 
judgement, abuse, and misconception. According to our data: 

• 21% of transgender patients have experienced harsh or abusive language from a medical 
provider. 

• 18% of LGBTQI+ individuals nationwide believe that if they were refused care at a 
hospital, it would be "very difficult" or "not possible" to find an alternative provider. 
Outside of major metropolitan areas like Washington, D.C. and New York City, that 
number spikes to 41%. 

• 29% of transgender individuals said that a doctor or other health care provider refused to 
see them because of their actual or perceived gender identity. 

The ACA has been fundamental to placing responsibility on health care providers to understand 
and sensitively address the needs of the LGBTQI+ community, and has had a tremendous impact 
on the health outcomes of the people living with HIV who we serve, many of whom belong to 
the LGBTQI+ community. Beyond the LGBTQI+ community, the ACA reduced the number of 
individuals without insurance to historic lows, including a reduction of 39 percent of the lowest 
income individuals. These gains are particularly noteworthy for Latino/a/xs, African Americans, 

Kelsey Avery, Kenneth Finegold and Amelia Whitman, Affordable Care Act Has Led to Historic, 
Widespread Increase in Health Insurance Coverage, U. S. DEPARTMENT OF HEALTH AND HUMAN SERVICES ASPE 
ISSUE BRIEF, (Sep. 29, 2016) https://aspe.hhs.gov/system/files/pdf/207946/ACAHistoricIncrease  Coverage.pdf. 
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and Native Americans. The nation and our communities cannot afford to go back to a time when 
they did not have access to comprehensive, affordable coverage. 

Furthermore, the ACA has been instrumental in covering a wide range of preventive services, 
ensuring that individuals have access to life-saving cancer screenings and treatment and access to 
effective and affordable contraception and reproductive health care services. 

Section 1557 prohibits discrimination not only in the specific program or activity receiving 
Federal financial assistance, but also to all other activities of health entities that operate a single 
covered program. Accordingly, it prohibits hospitals, doctors, and insurers from discriminating 
against persons seeking health care services or healthcare coverage. The Proposed Rule, 
however, would erode the scope of those protections and, correspondingly, impair access to 
critical services by communities who need health care the most. 

• B. 	Elimination of Nondiscrimination on the Basis of Gender Identity and Sex 
Stereotyping—The Proposed Rule would remove the inclusion of gender identity2  and 
sex stereotyping3  from discrimination on the basis of sex by eliminating the definitional 
provisions of the regulation. 

• Elimination of Nondiscrimination on the Basis of Termination of Pregnancy—The 
Proposed Rule no longer explicitly includes termination of pregnancy as a prohibited 
basis of discrimination on the basis of sex. 

• Narrowing Scope of Nondiscrimination Protections by Eliminating Definition of 
"Covered Entity"—The Proposed Rule would narrow Section 1557s application to a 
more limited set of entities. Under the proposed rule, health insurers that do not receive 
any Federal financial assistance are no longer subject to Section 1557 at all and an entity 
that is principally or otherwise engaged in the business of providing health insurance 
shall not be considered to be principally engaged in the business of providing health care. 
Thus, Section 1557s protections would no longer extend to all of a health insurer's 
operations. Instead, under the Proposed Rule, Section 1557 would apply only to the 
subset of an insurer's operations that receive Federal financial assistance from HHS such 
as qualified health plans offered on an exchange. 

2 The current regulation defines "gender identity as "an individual's internal sense of gender, which may 
be male, female, neither, or a combination of male and female, and which may be different from an individual's sex 
assigned at birth." 81 Fed. Reg. at 31467 (codified at 45 CFR § 92.4). The regulation requires covered entities to 
treat individuals "consistent with their gender identity" except that covered entities "may not deny or limit health 
services that are ordinarily or exclusively available to individuals of one sex, to a transgender individual based on 
the fact that the individual's sex assigned at birth, gender identity, or gender otherwise recorded is different from the 
one to which such health services are ordinarily or exclusively available." 45 C.F.R. §§ 92.206 and 92.207(b)(3). 

5 The Final Rule defines "sex stereotypes" as "stereotypical notions of masculinity or femininity, 
including expectations of how individuals represent or communicate their gender to others, such as behavior, 
clothing, hairstyles, activities, voice, mannerisms, or body characteristics. These stereotypes can include the 
expectation that individuals will consistently identify with only one gender and that they will act in conformity with 
the gender-related expressions stereotypically associated with that gender. Sex stereotypes also include gender 
expectations related to the appropriate roles of a certain sex." 81 Fed. Reg. at 31468 (codified at 45 C.F.R. § 92.4). 
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• Elimination of Notice Requirements and Narrowing of Language Access Requirements—
The Proposed Rule would eliminate the requirement that a covered entity post 
nondiscrimination notices, that timely language assistance and other aid is available 
without charge upon request, and information on how to file a complaint. The Proposed 
Rule also would eliminate the requirement that covered entities include taglines in the top 
15 languages spoken by LEP persons in the relevant state. 

I. 	ARGUMENTS 

A. 	The Proposed Rule's Narrow Interpretation of the Scope of Covered Entities 
under Section 1557 Would Fundamentally Frustrate Congress's Intent to 
Prevent Discrimination in the Provision of Health Care. 

The Proposed Rule would abandon the definition of "covered entity'' and the corresponding 
extension of nondiscrimination protections, thereby narrowing the scope of Section 1557. 
Notably, unlike the 2016 Final Rule which applied to "all of the operations of an entity 
principally engaged in providing or administering health services or health insurance coverage,"4  
the Proposed Rule draws a distinction between "health insurance" and "health care."5  The 
Proposed Rule argues that an entity principally or otherwise engaged in the business of providing 
health insurance shall not be considered to be principally engaged in the business of providing 
health care.6  Thus, Section 1557s protections would no longer extend to all of a health insurer's 
operations. 

Instead, under the Proposed Rule, Section 1557 would apply only to the subset of an insurer's 
operations that receive Federal financial assistance from HHS such as qualified health plans 
offered on an exchange. This means the proposed rule would not apply to self-funded health 
plans under ERISA, or the Federal Employees Health Benefits Program because those programs 
do not receive Federal financial assistance from HHS, and the entities operating them would not 
be considered to be principally engaged in the business of providing health care. OCR justifies 
this change by citing the Civil Rights Restoration Act ("CRRA"): "The CRRA... defined 
"program or activity...to cover all the operations of entities only when they are 'principally 
engaged in the business of providing education, health care, housing, social services, or parks 
and recreation.'"7  However, the text of Section 1557 of the ACA is much more expansive and 
was passed after the CRRA, therefore a broader interpretation should govern. 

The legislative text states that that this title will apply to "any health program or activity, any part 
of which is receiving Federal financial assistance, including credits, subsidies, or contracts of 
insurance, or under any program or activity that is administered by an Executive Agency or any 
entity established under this title [1] (or amendments)." 8  This language strongly suggests that 
Congress intended for the law to apply to entities receiving a contract of insurance from the 

4  HHS Office of Civil Rights, "Nondiscrimination in Health Programs and Activities," 81 Fed. Reg. 31375, 
31385 (May 18, 2016). 

5 84 Fed. Reg. 27862. 
6 Id. at 27862-27863. 
7  84 Fed. Reg. 27862. 
s 42 U.S. Code § 18116. 
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Federal government, such as a Federal Employees Health Benefits Progam plan. In the Final 
Rule, HHS also stated that including issuers of health insurance coverage was appropriate 
because "[t]his interpretation serves the central purposes of the ACA, and effectuates 
Congressional intent, by ensuring that entities principally engaged in health services, health 
insurance coverage, or other health coverage do not discriminate in any of their programs and 
activities, thereby enhancing access to services and coverage."9  This rationale is still true today. 
The proposed rule ignores the fact that health insurance programs are vital to the provision of 
health care in the United States. In controlling how health care is paid for, how benefits are 
designed and which providers are within their networks, health insurance programs have vast 
influence over access to and the provision of health care to Americans. 

Indeed, the Proposed Rule even cites a definition of health insurance coverage at 42 U.S.C. § 
300gg-91 that includes "benefits consisting of medical care (provided directly, through 
insurance or reimbursement, or otherwise and including items and services paid for as medical 
care) under any hospital or medical service policy or certificate, hospital or medical service plan 
contract, or health maintenance organization contract offered by a health insurance issuer."10  
(Emphasis added). This very definition makes it clear that the provision of health insurance 
coverage is inextricably linked to the provision of health care itself. Excluding health insurance 
programs from the scope of Section 1557 would fundamentally frustrate the objective of 
Conigess, which was to avoid discrimination in the provision of health care, including denial of 
benefits. This change would not only encourage unlawful discrimination against specific groups, 
including the LGBTQI+ community and women, but it would also negatively impact the health 
and well-being of LGBTQI+ youth and other underserved communities made up of racial and 
ethnic minorities, immiigants, LEP individuals, individuals with disabilities, and youth who have 
had abortions. 

B. 	Repealing the Final Rule's Definition of "On the Basis of Sef Would 
Encourage Unlawful Discrimination Against LGBTQI+ People and Women 
in Direct Conflict with Constitutional and Statutory Protections. 

The Final Rule's definition of discrimination "on the basis of sex" explicitly "includes, but is not 
limited to, discrimination on the basis of pregnancy, false pregnancy, termination of pregnancy, 
or recovery therefrom, childbirth or related medical conditions, sex stereotyping, and gender 
identity."11  In the Proposed Rule, HHS would remove the inclusion of termination of pregnancy, 
gender identity,12  and sex stereotyping13  by eliminating the definitional provisions of the 

9  81 Fed. Reg. 31386. 
10  84 Fed. Reg. 27862. 
11  81 Fed. Reg. at 31,467/3. 
12  The current regulation defines "gender identity" as "an individual's internal sense of gender, which may 

be male, female, neither, or a combination of male and female, and which may be different from an individual's sex 
assigned at birth." 81 Fed. Reg. at 31467 (codified at 45 CFR § 92.4). The current regulation The regulation 
requires covered entities to treat individuals "consistent with their gender identity" except that covered entities 
"may not deny or limit health services that are ordinarily or exclusively available to individuals of one sex, to a 
transgender individual based on the fact that the individual's sex assigned at birth, gender identity, or gender 
otherwise recorded is different from the one to which such health services are ordinarily or exclusively available." 
45 C.F.R. §§ 92.206 and 92.207(b)(3). 
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regulation.14  Currently, health insurers are prohibited from excluding coverage of health care 
services for persons seeking gender transition or limiting coverage on the basis of a person's 
gender identity or their termination of a pregnancy. And health care providers may not 
discriminate against such persons, such as by refusing to provide services to them. The Proposed 
Rule would encourage those types of discrimination. HHS provides essentially three 
justifications: (1) one federal district court issued a preliminary injunction against 
implementation of the definition; (2) HHS should be consistent among definitions within HHS 
and across federal agencies; and (3) the decision regarding how to implement "on the basis of 
sef should be left to the States. By encouraging discrimination, the Proposed Rule is both 
unconstitutional and contravenes the very statute it purports to interpret. 

1. 	The Proposed Changes are Inconsistent with Section 1557 Case Law and 
other Anti-Discrimination Laws that Prohibit Discrimination on the Basis of Sex 

The preliminary injunction issued in Franciscan Alliance does not require a change in HHS 
policy, and in any event is contrary to the weight of case law. Over twenty years ago a court 
recognized that discrimination based on the fact that a woman had had an abortion was sex 
discrimination, i. e. , discrimination "on the basis of sex" under Title VII.15  Moreover, being 
prohibited from discriminating against someone because they had an abortion is in no way 
related to any requirement to provide abortions. Indeed, Title IX itself expressly does not permit 
penalties based on a woman's prior termination of pregnancy.16  Furthermore, numerous other 
courts have recognized that Section 1557 itself prohibits discrimination against transgender 
individuals!' Eliminating the definitional provisions of the regulation would create confusion by 
contradicting decades of case law regarding discrimination on the basis of sex. 

A purported need for consistency with other definitions is likewise no compelling rationale to 
allow discrimination. To the contrary, context is important, and any presumption that the phrase 
"on the basis of sex," and in particular, the term "sex," must mean the same thing regardless of 
context "readily yields whenever there is such variation in the connection in which the words are 
used as reasonably to warrant the conclusion that they were employed in different parts of the act 
with different intent."18  To be sure, just as "age" is a word that "has several commonly 
understood meanings among which a speaker can alternate in the course of an ordinary 

13  The Final Rule defines "sex stereotypes" as "stereotypical notions of masculinity or femininity, 
including expectations of how individuals represent or communicate their gender to others, such as behavior, 
clothing, hairstyles, activities, voice, mannerisms, or body characteristics. These stereotypes can include the 
expectation that individuals will consistently identify with only one gender and that they will act in conformity with 
the gender-related expressions stereotypically associated with that gender. Sex stereotypes also include gender 
expectations related to the appropriate roles of a certain sex." 81 Fed. Reg. at 31468 (codified at 45 C.F.R. § 92.4). 

14  84 Fed. Reg. at 27,852. 
15  Turic v. Holland Hosp., Inc., 85 F.3d 1211, 1214 (6th Cir. 1996) (holding an employer who discriminates 

against an employee who has exercised right to access abortion violates Title VII prohibition on sex discrimination). 
16  20 U.S.C. § 1688. 
17  See Tovar v. Essentia Health, 342 F. Supp. 3d 947, 953 (D. Minn. 2018); Flack v. Wis. Dep't of Health 

Servs., 328 F. Supp. 3d 931, 949-50 (W.D. Wis. 2018); Prescott v. Rady Children's Hosp.-San Diego, 265 F. Supp. 
3d 1090, 1098-1100 (S.D. Cal. 2017). 

18  Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 595 (2004) (quoting Atl. Cleaners & Dyers, Inc. v. 
United States, 286 U.S. 427, 433 (1932)) (ruling that "age means "old age' when coupled with the term 
"discrimination"). 
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conversation, without being confused,"19  so too with "sex." In the context of a statutory 
provision expressly incorporating protections against discrimination in a range of statutes, giving 
the term its broadest possible meaning is more important than any claimed consistency rationale. 
This argument also ignores the fact that several courts have interpreted other definitions of 
discrimination on the basis of sex to include discrimination against transgender individuals2°  and 
people who have exercised their right to access abortion.21  

Finally, HHS claims that removing the definition of "on the basis of sex" would "significantly 
restore the ability of States to establish policies in this area, based on their weighing the 
competing interests at stake."22  HHS nowhere explains what "competing interests on questions 
related to gender dysphorie could possibly exist, or what "questions" could lead to such 
competing interests, much less counsel in favor of allowing discriminating against individuals 
seeking care. What this rule really would do is to allow states to decide that some groups are not 
deserving of civil rights protections. HHS's rationale that states are "heavily reliant on the 
continued receipt of Federal funds subject to Title IX requirements,"23  and therefore they cannot 
be expected to extend civil rights protections, could be used to justify rolling back all progess 
since states first accepted federal funds. In the case of "on the basis of sex," states cannot 
reasonably argue that they could not have been "cognizanr of the consequences of their 
participation. Federal regulations should recognize civil rights protections stemming from federal 
statutes, without delegating that responsibility to states; although states may be "laboratories of 
democracy" in certain instances, civil rights protections should not be one of them. Federal laws 
provide protection for discrimination on the basis of sex because "since the Civil War, the 
Federal Government and the federal courts have been the 'primary and powerful reliances in 
protecting citizens against such discrimination."24  Individuals should not be afforded less 
protections simply due to moving from one state to another. 

C. 

	

	The Proposed Rule Would Harm Patients by Encouraging Providers to Deny 
Care Based on Their Personal Beliefs on Patients. 

The Proposed Rule fails not only as a matter of policy but also under the Constitution. By 
enabling institutions and individuals to prevent others from obtaining necessary health care 
services using religious- or conscience-based justifications, the Proposed Rule places an 

19  Id. at 596. 
20  For example, the court in Adams v. School Board of St. Johns Cty. held that "the meaning of 'sex' in 

Title IX includes 'gender identity' for the purposes of its application to transgender students." 318 F. Supp. 3d 1293, 
1325 (M.D. Fla. July 26, 2018); see also A.H. v. Minersville Area Sch. Dist., 290 F. Supp. 3d 321 (M.D. Pa. Nov. 
22, 2017) (holding that plaintiff successfully stated a claim where plaintiff alleged discrimination based on gender 
identity). See also, Smith v. City of Salem, Ohio, 378 F.3d 566, 575 (6th Cir. 2004) ('Sex stereotyping based on a 
person's gender non-conforming behavior is impermissible discrimination, irrespective of the cause of that 
behavior."); Johnston v. Univ. of Pittsburgh of Com. Sys. of Higher Educ., 97 F. Supp. 3d 657, 680 (W.D. Pa. 2015), 
appeal dismissed, No. 15-2022 (3d Cir. Mar. 30, 2016) (applying Title VII sex-stereotyping rulings to Title IX 
claims of transgender individual). 

21  Turic v. Holland Hosp., Inc., 85 F.3d 1211, 1214 (6th Cir. 1996) (holding an employer who discriminates 
against an employee who has exercised right to access abortion violates Title VII prohibition on sex discrimination). 

22  84 Fed. Reg. at 27,857. 
" Id. 
24  Cannon v. University of Chicago, 441 U.S. 677, 708 (1979)(citing to Steffel v. Thompson, 45 U.S. 452, 

463 (1974)) 
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unconstitutional thumb on the scales in favor of one set of beliefs over another. APLA Health 
strongly believes Constitutional protections must ensure that no patient should be refused care 
that they need and that it is unacceptable for federally funded institutions to use taxpayer money 
to discriminate. 

The Final Rule provides: "Insofar as the application of any requirement of this part would violate 
applicable Federal statutory provisions for religious freedom and conscience, such application 
shall not be required." 45 C.F.R. § 92.2. Nothing more is necessary to adequately protect the 
religious and conscience-related beliefs as required by current law. But by expressly 
incorporating more than the law requires, the Proposed Rule indicates that it would be enforced 
in a more lenient manner than allowed under current law. The overemphasis on these exceptions 
could encourage an unwarranted expansion of claims of such beliefs. Combined with the 
removal of protections against discrimination, not to mention the narrowing of the application of 
the rule with regard to certain federal health care programs, the changes to the conscience 
provisions have a compounding negative effect on the people most in need of civil rights 
protections at this time. 

Perversely, the Proposed Rule would encourage institutions that wish to discriminatorily restrict 
the care they offer to instruct their providers regarding what care they may or may not provide, 
ignoring the many providers who want to provide patients with health care, including abortions 
and transition-related care. The institution's violation of civil rights is thus two-fold: both on the 
provider and the patient. Moreover, the provider prohibited from furnishing necessary care could 
also face negative repercussions if such denials would result in violations of professional and 
ethical duties separately required of the provider. 

Furthermore, the combination of the exemptions the Proposed Rule would incorporate and the 
removal of definitions related to discrimination leave a gaping hole in protections for 
individuals right to equal treatment. For example, one provision of the Church Amendments 
allows individuals who work for or with entities receiving grants or contracts for biomedical or 
behavioral research entities to refuse to participate in "any lawful health services or research 
activity" based on religious beliefs or moral convictions specifically related to the service or 
research activity to which they object.25  But the Proposed Rule contains no such limitations, 
implying that the exemptions are broader than existing law allows. This is a real concern, 
because individuals are at serious risk of experiencing discrimination based on who they are, not 
based on what care they seek. 

Discrimination or other violations of an individual's civil rights should not be permissible based 
on religious or conscience exemptions.26  APLA Health firmly believes that the Proposed Rule 

25  The Church Amendments, 42 U.S.C. § 300a-7 (2018). 
26 Cf Miller v. Davis, 123 F. Supp. 3d 924, 941 (E.D. Ky. 2015) (finding it unlikely that clerk refusing to 

issue marriage licenses to same-sex couples would succeed in establishing a violation of her constitutional rights if 
required to do so, and instead that allowing her to refuse to issue such licenses would likely violate others' 
constitutional rights); see also Obergefell v. Hodges, 135 S.Ct. 2584, 2607 (2015); Masterpiece Cakeshop, Ltd. v. 
Colo. Civil Rights Comm 'n, 138 S. Ct. 1719,1727 (2018) ("Nevertheless, while those religious and philosophical 
objections are protected, it is a general rule that such objections do not allow business owners and other actors in the 

(Continued...) 
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violates the First Amendment because it encourages providers to make patient care decisions 
based on their religious objections that may in effect severely limit or even deny care options for 
marginalized patient populations, like LGBTQI+ individuals. The First Amendment to the 
Constitution reads, "Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press . . . ." 
The Proposed Rule violates the Free Exercise and Establishment of Religion Clauses of the First 
Amendment because it enables an individual or institution receiving government funds to 
discriminate against a patient due to the patient's beliefs or very being. Both clauses regulate 
how government policy interacts with moral and religious belief. In interpreting these cases, the 
Supreme Court has held that both the Establishment and Free Exercise clauses of the First 
Amendment prevent the government from shifting the cost of religious and moral 
accommodation from those who practice to third parties.27  The Proposed Rule would do just that 
by shifting the cost of religious and moral accommodations for health insurers and health care 
providers onto LGBTQI+ individuals and women by denying them access to services and forcing 
them to delay or forgo care, which can come with a cost to both their health and their 
pocketbook. 

Discrimination or other violation of an individual's civil rights should not be permissible based 
on religious or conscience exemptions.28  The government's ability to accommodate the free 
exercise of religion does not relieve its burden of ensuring that they do not compel others to 
subsidize religious practices that they do not support.29  Faith-directed health programs are 
among the most prevalent providers of health care in the United States. One out of every five 
hospital beds resides in a religious hospital.3°  Catholic hospitals make up three-quarters of those 

economy and in society to deny protected persons equal access to goods and services under a neutral and generally 
applicable public accommodations law."). 

27  See Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 710 (1985) (stating, "The First Amendment. . . 
gives no one the right to insist that in pursuit of their own interest others must conform their conduct to his own 
religious necessities."); United States v. Lee, 455 U.S. 252 (1982) ("When followers of a particular sect enter into 
commercial activity as a matter of choice, the limits they accept on their own conduct as a matter of conscience and 
faith are not to be superimposed on the statutory schemes which are binding on others in that activity. Granting an 
exemption from social security taxes to an employer operates to impose the employer's religious faith on the 
employees."); see e.g. Cutter v. Wilkinson, 544 U.S. 709, 720, 722 (2005) (to comply with the Establishment Clause, 
courts "must take adequate account of the burdens a requested accommodation may impose on nonbeneficiaries" 
and must ensure that the accommodation is "measured so that it does not override other significant interests") (citing 
Estate of mornton v. Caldor, 472 U.S. 703, 710 (1985)); see also Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 
2751, 2781 n.37 (2014); Holt v. Hobbs, 135 S. Ct. 853, 867 (2015) (Ginsburg, J., concurring). 

28  Cf Miller v. Davis, 123 F. Supp. 3d 924, 941 (E.D. Ky. 2015) (finding it unlikely that clerk refusing to 
issue marriage licenses to same-sex couples would succeed in establishing a violation of her constitutional rights if 
required to do so, and instead that allowing her to refuse to issue such licenses would likely violate others' 
constitutional rights); see also Obergefell v. Hodges, 135 S.Ct. 2584, 2607 (2015); Masterpiece Cakeshop, Ltd. v. 
Colo. Civil Rights Comm 'n, 138 S. Ct. 1719,1727 (2018) ("Nevertheless, while those religious and philosophical 
objections are protected, it is a general rule that such objections do not allow business owners and other actors in the 
economy and in society to deny protected persons equal access to goods and services under a neutral and generally 
applicable public accommodations law."). 

29  United States v. Lee, 455 U.S. 252 (1982). 
"Lori Freedman and Debra Stulberg, University of California, San Francisco, "The Growth of Religious 

Healthcare Systems," ADVANCING NEW STANDARDS IN REPRODUCTIVE HEALTH, available at: 
https://www.ansirh.org/researchigrowth-religious-healthcare-systems  (last accessed Aug. 9, 2019). 
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hospitals, representing four of the largest health systems in the United States31  and accounting 
for one out of every six hospital beds.32  Furthermore, the federal government has labeled a 
Catholic institution the "sole community hospital" in 46 regions in the United States.33  Catholic 
healthcare services restrict the types of services they provide as outlined in the "Ethical and 
Religious Directives for Catholic Health Care Services," (or, the "ERDs") a creation of the U.S. 
Conference of Catholic Bishops.34  These restrictions have real consequences for the diverse 
populations the hospitals serve, particularly for LGBTQI+ individuals, and especially in 
geographic regions where a Catholic-sponsored or -affiliated facility is the sole community 
provider.35  

By incorporating the broadest possible set of religious- and moral-based exceptions for health 
care discrimination, the Proposed Rule would encourage not just faith-directed health programs, 
but employers, health care institutions and providers to restrict access to healthcare services, 
especially for LGBTQI+ individuals. The Proposed Rule would encourage discrimination against 
patients and impact their access to care, procedures and information by health programs over 
religious policies that will disproportionately affect women and LGBTQI+ individuals. In 
addition, in May 2019, HHS promulgated a Denial of Care Rule (described by some as the 
"Conscience Rule")36  that broadens the application of at least 25 federal laws related to the 
application of religious- or conscience-based beliefs to health care. Immediately challenged in 
court, HHS has agreed to delay implementation of the Denial of Care Rule pending the outcome 
of a legal challenge.37  At issue in those legal challenges are issues that are also implicated in the 
Proposed Rule. At the very least, HHS should delay finalizing any rule, such as this Proposed 
Rule, that could fail on the same grounds. 

In addition to the Constitutional arguments under the First Amendment, the Fifth and Fourteenth 
Amendments explicitly prohibit the federal government and the states from depriving individuals 

31  Id. 
32  Michael Hiltzik, "UC's deal with Catholic Hospitals threatens the health of woeman and LGBTQ 

patients," L.A. Times, (Apr. 12, 2019) available at: https://www.latimes.com/business/hiltzik/la-fi-hiltzik-uc-dignity-
health-discrimination-20190412-story.html.  

33  Lois Uttley, MPP and Christine Khaikin, JD, "Growth of Catholic Hospitals and Health Systems: 2016 
Update of the Miscarriage of Medicine Report," MERGERWATCH, available at: 
http://static1.1.sqspcdn.com/static/f/816571/27061007/1465224862580/IVIW  Update-2016-MiscarrOfMedicine-
report.pdf?token=cH02iBYG017RabAXAdOXC4c9rps%3D  

34  United Stated Conference of Catholic Bishops, Ethical and Religious Directives for Catholic Health Care 
Services, 6th  ed. (June 2018), available at: http://www.usccb.org/about/doctrine/ethical-and-religious-
directives/upload/ethical-religious-directives-catholic-health-service-sixth-edition-2016-06.pdf. The ERDs, amongst 
other restrictions on services and therapies that may be provided, place judgment on whether certain procedures or 
care should be provided on local bishops, not doctors, regardless of a patient's medical needs or desires. 

35Lori Freedman and Debra Stulberg, University of California, San Francisco, "The Growth of Religious 
Healthcare Systems," ADVANCING NEW STANDARDS IN REPRODUCTIVE HEALTH, available at: 
https://www.ansirh.org/researchlgrowth-religious-healthcare-systems  (last accessed Aug. 9, 2019). 

36  U.S. Dep't of Health and Human Servs., "Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority," 84 Fed. Reg. 23,170 (May 21, 2019). 

37  Katie Keith, "Provider Conscience Rule Delayed Due to Lawsuits," HealthAffairs (July 2, 2019), 
https://www.healthaffairs.org/do/10.1377/hblog20190702.497856/full/.  
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of their "life, liberty, or property" without due process of law.38  The Fourteenth Amendment, 
applicable to the states, expressly extends "equal protection of the laws" to "any person," and 
although the Fifth Amendment does not contain such a clause, it has been interpreted as 
embodying principles of equality and anti-discrimination as against the federal government.39  By 
rescinding protections from groups that courts have already ruled are deserving of them, such as 
women and gender non-conforming individuals,'" the Proposed Rule violates the equality 
principles embodied in the Fifth Amendment, expressly applicable to the federal government, 
and encourages states to violate the Equal Protection clause of the Fourteenth Amendment. 

D. 	The Proposed Rulemaking for Section 1557 of the ACA Should Be Rejected 
Because It Will Restrict Language Access and Encourage Discrimination in 
Health Care Based on National Origin. 

APLA Health recognizes that individuals who are at the intersection of the LGBTQI+ 
community and a racial or ethnic minority are more likely to face increased levels of health 
disparities. The intersection of the multiple sources of bias against these communities 
compounds the difficulties that these individuals face in accessing care. 

Equal access to healthcare should be a fundamental human right—regardless of one's national 
origin or language. The proposed revisions to Section 1557 of the ACA seek to eliminate the 
ACA's provisions that provide individuals with limited English proficiency (LEP) with 
necessary language services. 	These changes include: eliminating notice and tag line 
requirements; relaxing the standards governing access to language assistance services for 
individuals with limited English proficiency (LEP); replacing the current test to determine when 
covered entities must provide language access services with one that removes the emphasis on 
the importance of the communication to the specific individual; eliminating the current remote 
video interpreting standards and instead including standards only for remote audio interpreting 
services; eliminating provisions that recognize the right of private individuals and entities to file 
lawsuits in federal court to directly challenge alleged violations of Section 1557; and eliminating 
the requirement for a compliance director appointed by each covered entity. Eliminating these 
requirements and procedures would largely defeat the purpose of the regulations in the first 
place. 

The Proposed Rule itself acknowledges the chilling effect removing notice requirements along 
with eliminating the requirement of having a compliance director will have in enforcing the 

38  U.S. CONST. amend. V; U.S. CONST. amend. XIV; see also Frontiero v. Richardson, 411 U.S. 677 (1973) 
(applying Fifth Amendment as barring discrimination between men and women in context of military benefits and 
explaining that "classifications based upon sex, like classifications based upon race, alienage, and national origin, 
are inherently suspect and must therefore be subjected to close judicial scrutiny"); United States v. Virginia, 518 
U.S. 515 (1996) (prohibiting state of Virginia from treating women differently in context of military education). 

39 E.g., Frontiero, 411 U.S. at 680 n.5. 
4°  Virginia, 518 U.S. at 531-33. 
41  E.g., Smith v. City of Salem, Ohio, 378 F.3d 566, 575 (6th Cir. 2004) (ruling that "[s]ex stereotyping 

based on a person's gender non-conforming behavior is impermissible discrimination, irrespective of the cause of 
that behavior). 
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protections this rule was intended to protect.42  The proposed rule's provision to focus on LEP 
individuals in general, as opposed to each individual, in evaluating the need for language access 
could result in some individuals not receiving the services they need for meaningful access and 
can, quite literally, be life threatening. HHS's speculation that cost savings from changes to 
language access plans justify the elimination of or changes to these programs is untenable. In 
underserved communities, laws such as Section 1557 can make all the difference in ensuring that 
persons receive the care they need and are entitled to. The proposed revisions would open the 
door to national origin discrimination in healthcare, and the existing protections of Section 1557 
should remain in place. 

Ensuring language access touches the lives of millions of Americans-25 million of whom are 
LEP.43  As discussed more below, research has shown that language barriers negatively impact 
the quality of care and ability of a person to access care and maintain coverage. The existing 
protections ensure LEP persons understand their rights and help limit the barriers they have to 
accessing quality healthcare. The revisions to Section 1557, on the other hand, would raise 
language barriers and thus alienate already disadvantaged individuals by restricting their access 
to health care. While HHS seeks to justify the revision on the gound that it might save money, 
this justification does not outweigh the pernicious impact the rule change will have on 
individuals with LEP. And further, the proposed change does not account for the increased costs 
the healthcare system will ultimately bear when LEP individuals are placed at higher risk when 
they do not understand how to access available health care and, as a result, do not seek it until 
their problems escalate. 

The resulting discrimination and reduction in language access would only be further 
compounded by the proposed rule's changes to the systems currently in place to ensure an 
entity's compliance as well as the elimination of the requirement for the covered entity to have a 
designated compliance officer to enforce Section 1557 and the removal of private right of action 
in asserting a complaint for discrimination by a covered entity. 

In short, eliminating the protections that Section 1557 provides would encourage covered entities 
to cut back on services for LEP persons, which would invariably result in lesser care—that is, 
discriminatory care—for such persons. 

E. 	The Proposed Rule's Changes Violate Principles of the Administrative 
Procedure Act. 

Finally, APLA Health believes HHS's Proposed Rule violates the Administrative Procedure Act 
(APA”). The APA imposes procedural requirements on the actions of executive branch 
agencies, including when agencies are "formulating, amending or repealine a rule.44  Here, 

42  84 Fed. Reg. 27846-27895, 27883 (June 14, 2019), 
http s://www.  federalregister. gov/doeuments/2019/06/14/2019-11512/nondiscrimination-in-health-and-health- 
education-programs-or-activities. 

43  Migration Policy Institute (MPI) tabulations from the U.S. Census Bureau's 1990 and 2000 Decennial 
Censuses and 2010 and 2013 American Community Surveys (ACS), available at: 
http s://www.  migrationpo Hey. org/article/limited-english-proficient-p  opulation-united- states. 

44  5 U.S.C. § 551(5). 
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HHS proposes to remove important protections offered by its previous rule for Section 1 557,45  
without a reasoned analysis, and presents a Proposed Rule that is in conflict with existing 
constitutional and statutory protections. On these grounds, the Proposed Rule violates the 
requirements provided under the APA and must be rejected. 

1. Agency Action That Is Arbitrary and Capricious or Otherwise Exceeds Agency 
Authority Is Unlawful Under the Administrative Procedure Act 

The APA requires courts to "hold unlawful and set aside agency action, findings, and 
conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law,"46  "contrary to a constitutional right,"47  or "in excess of statutory 
jurisdiction."48  Therefore, the APA prohibits an agency action, including issuing final 
regulations, which will violate any of these legal standards. 

In Fox Television, the Supreme Court clarified that an agency change is analyzed the same as 
when an agency acts in the first instance.49  Nonetheless, the agency must "display awareness 
that it is changing position" and "show that there are good reasons for the new policy."5°  The 
agency must provide a more detailed justification when "its new policy rests upon factual 
findings that contradict those which underlay its prior policy; or when its prior policy has 
engendered serious reliance interests that must be taken into account."51  Ultimately, "a reasoned 
explanation is needed 

,
for disregarding facts and circumstances that underlay or were engendered 

by the prior policy.' 2  Moreover, the agency decision must be justified by facts in the 
rulemaking record, and not a record created after the fact in court. 

2. The Proposed Rule Is Procedurally Invalid Under the APA 

The proposed rule violates the procedural requirements of the APA for at least three reasons. 
First, HHS's proposed rule is arbitrary and capricious by improperly narrowing its interpretation 
of Section 1 557. Second, the NPRM fails to provide a reasoned explanation for its policy 
change. Third, the NPRM fails to engage in a proper cost-benefit analysis. 

a. 	The NPRM Is Arbitrary and Capricious. 

HHS's grounds for its proposed rule, as provided by the NPRM, are arbitrary and capricious in 
violation of the APA.53  An agency action is arbitrary and capricious if "the agency has relied on 

45 45 C.F.R. pt. 92. 
46  5 U.S.C. § 706(2)(A). 
47  5 U.S.C. § 706(2)(B). 
48  5 U.S.C. § 706(2)(C). 
49  F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 513-14 (2009). 
50  /d. at 515. 
51  Id.; see also Perez v. Mortgage Bankers Ass 'n, 135 S. Ct. 1199 (2015) (reaffirming that an agency must 

provide "more substantial justificatioe when prior policy engendered serious reliance interests or new policy relies 
on facts contrary to those relied on for prior policy). 

52  556 U.S. at 516. 
53  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 

27849-60 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 
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factors which Congress has not intended it to consider, entirely failed to consider an important 
aspect of the problem, offered an explanation for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could not be ascribed to a difference in view or the 
product of agency expertise."54  Here, HHS improperly narrows Section 1557s enforcement 
mechanisms and improperly limits application to programs and activities administered by 
executive agencies. 

First, HHS claims that the Final Rule improperly "made certain individualized requirements, 
prohibitions, or enforcement mechanisms apply across all protected classes without sufficient 
statutory or regulatory support."55  On the contrary, the Final Rule properly blended the 
substantive requirements and enforcement mechanisms of the underlying statutes incorporated 
into Section 1557. Section 1557 incorporated the enforcement mechanisms of underlying civil 
rights statutes. It provides that the "enforcement mechanisms provided for and available under 
such [T]itle VI, [T]itle IX, [S]ection 504, or such Age Discrimination Act shall apply for 
purposes of violations of Section 1557.56  In each of these statutes, Congress set forth detailed 
procedures based on Title VI for administrative and judicial review of a governmental finding of 
discrimination and decision to withdraw federal financial assistance.57  The Final Rule mirrored 
Congress' enforcement scheme. The Final Rule likewise adopts the procedural provisions 
applicable to Title VI "to administrative enforcement actions concerning discrimination on the 
basis of race, color, nationaln origin, sex, and disability discrimination under Section 1557."58  
Therefore, the Final Rule's enforcement mechanisms are consistent with Congress' detailed 
scheme of administrative and judicial review under Section 1557 and underlying statutes 
incorporated into Section 1557. HHS's claims that the Final Rule failed to provide statutory and 
regulatory support for enforcement mechanisms are false, and therefore, do not provide support 
for removal of these protections sanctioned by Congress. 

Second, the proposed changes are contrary to Section 1557s plain text because they 
improperly narrow the scope of application to health care programs and activities and to 
progams and activities administered by executive agencies.59  The statute itself applies to "any 
health program or activity, any part of which is receiving Federal financial assistance," "any 
program or activity that is administered by an executive agency," and "any entity established 
under this title."6°  Under the new proposed rule, OCR would apply Section 1557 only to the 
specific operations and lines of business for which insurers receive federal financial assistance, 
which would make insurance access increasingly inaccessible to individuals who the law was 

54  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
55  Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 27851 

(proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 
56  42 U.S.C. § 18116(a). 
57 Accord 20 U.S.C. §§ 1682, 1683 (Title IX); 42 U.S.C. §§ 6104, 6105 (Age Discrimination Act); 29 

U.S.C. § 794a(a)(2) (Section 504) (cross-referencing "Wile remedies, procedures, and rights set forth in [T]itle vr). 
58  45 C.F.R. § 92.302(a). 
59  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 

27850 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 
60  42 U.S.C. § 18116(a). 
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intended to protect.6I  OCR's interpretation of "health care program or activity" within the 
context of the ACA, which was supposed to expand insurance access to individuals, was 
intended to be broader than the scope provided for in the Civil Rights Restoration Act of 1987, 
which was passed a quarter century before. The changes HHS proposes would limit the 
statutorily defined beneficiary protections within Section 1557. Because Section 1557 on its 
plain text applies broadly, HHS's proposed narrowing denies these beneficiaries necessary and 
important protections in contradiction to its authority delegated by Congress. 

b. The NPRM Fails to Provide a "Reasoned Explanation." 

HHS is free to change policy positions, but it must provide a reasoned explanation for 
disregarding the factual findings relied upon in the previous rulemaking.62  Here, the Final Rule's 
legal interpretation of the applicable civil rights laws was correct, and HHS's sudden departure 
from that interpretation violates the APA. Moreover, HHS's attempt to justify the new rule by 
citing to court decisions is selective and not reflective of existing case law. 

First, HHS lacks support for its sudden departure from the Final Rule's legal interpretation of the 
applicable civil rights laws. The NPRM provides no "reasoned explanatioe for disregarding the 
extensive history of healthcare discrimination that LGBTQI+ individuals and individuals seeking 
reproductive care have suffered. For example, the Final Rule relied on research demonstrating 
the barriers confronted by LGBTQI+ individuals, including refusal from medical treatment, lack 
of protection from gender identity discrimination, and challenges in obtaining health insurance 

— coverage.63  une such survey, cited by the Final Rule, found that a quarter of transgender 
individuals reported being subject to harassment in medical settings.64  HHS received "many 
comments expressing anecdotal evidence of these statistics."65  Additional research confirms the 
pervasiveness of these barriers. Eight percent of lesbian, gay, bisexual, and queer people and 
twenty-nine percent of transgender people reported that a doctor or other healthcare provider had 
refused to see them because of their actual or perceived sexual orientation in the year before the 
survey.66 In a recent study, nearly one in five LGBTQ people, including thirty-one percent of 
transgender people, said that it would be very difficult or impossible to get the healthcare they 
need at another hospital if they were turned away.°  That rate was substantially higher for 
LGBTQ people living in non-metropolitan areas, with forty-one percent reporting that it would 
be very difficult or impossible to find an alternative provider.68  Here, HHS provides no reasoned 

61  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 
27850 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 

62  See F.C. C. v. Fox Television Stations, Inc., 556 U.S. 502, 515-16 (2009). 
63  Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31375, 31460 (May 18, 2016) 

(codified at 45 C.F.R. pt. 92). 
64  Id 
65 Id. 
66  See Jaime M. Grant et al., Injustice at Every Turn: a Report of the National Transgender Discrimination 

Survey, NATIONAL GAY AND LESBIAN TASK FORCE & NATIONAL CTR. FOR TRANSGENDER EQUALITY (2011), 
http://www.thetaskforce.org/static  html/downloads/reports/reports/ntds full.pdf. 

67  Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health 
Care, 2016, https://www.americanprogress. org/issues/ldt/news/2018/01/18/445130/discrimination-prevents-lgbtq-
people-accessing-health-care.  

68 Id. 
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explanation for disregarding these factual underpinnings of the prior policy, nor do they provide 
any facts, studies, or data to refute the findings in the Final Rule. 

Second, HHS cannot justify its proposed changes by cherry-picking court decisions. HHS is not 
obligated to recommend changes to Section 1557 consistent with DOJ' s disputed litigation 
positions in pending lawsuits, including Franciscan Alliance, which are still being litigated and 
therefore unsettled. Importantly, other courts have upheld gender identity protections in final 
mlings, unlike the preliminary injunction in Franciscan Alliance. For example, the NPRM never 
mentions that the Seventh Circuit held that transgender students may bring sex-discrimination 
claims under Title IX based upon a theory of sex-stereotyping.69  Other cases supporting gender 
identity protections were mentioned only to demonstrate "inconsistency," such as Adams v. Sch. 
Bd. of St. Johns Cty." The federal district court there likewise held that "the meaning of 'sex in 
Title IX includes 'gender identity' for the purposes of its application to transgender students."71  
Moreover, the NPRM fails to mention that the Sixth Circuit held that "[d]iscrimination against 
employees, either because of their failure to conform to sex stereotypes or their transgender and 
transitioning status, is illegal under Title VII," which has importance here because Title IX 
adopts the substantive and legal standards of Title VII, as the NPRM acknowledges.72  Relying 
on litigation positions in unsettled matters, or ignoring contrary law in settled cases, is 
insufficient to support HHS's policy change and does not provide a sound basis for a reasoned 
explanation under the APA. 

69  Whitaker v. Kenosha Unified Sch. Dist., 858 F.3d 1034 (7th Cir. 2017); see also A.H. v. Minersville Area 
Sch. Dist., 290 F. Supp. 3d 321 (M.D. Pa. 2017) (plaintiff successfully stated claim of discrimination under Title IX 
based on gender identity); Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 298 (W.D. Pa. 2017) 
(concluding that the plaintiffs "demonstrated a reasonable likelihood of showing that Title IX's prohibition of sex 
discrimination includes discrimination as to transgender individuals based on their transgender status and gender 
identity"). 

70  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 
27855 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460) (surveying federal litigation 
involving Section 1557 regulation, Title IX, and Title VII). 

71  Adams v. Sch. Bd. of St. Johns Cty., 318 F. Supp. 3d 1293, 1325 (M.D. Fla. 2018). 
72  E.E.O.C. v. R.G. & G.R. Harris Funeral Homes, Inc., 884 F.3d 560, 600 (6th Cir. 2018), cert. granted in 

part, R. G. & G.R. Harris Funeral Homes, Inc. v. EEOC, 139 S. Ct. 1599 (Mem) (2019). AccordE.E.O.C. v. Boh 
Bros. Constr. Co., LLC, 731 F.3d 444, 454 (5th Cir. 2013) (en bane) (IN]umerous courts, including ours, have 
recognized that a plaintiff can satisfy Title VII' s because-of-sex requirement with evidence of a plaintiff s perceived 
failure to conform to traditional gender stereotypes."); Smith v. City of Salem, 378 F.3d 566, 575 (6th Cir. 2004) 
("Sex stereotyping based on a person's gender non-conforming behavior is impermissible discrimination, 
irrespective of the cause of that behavior."); see also Roberts v. Clark Cty. Sch. Dist., No. 215CV00388-JAD-PAL, 
2016 WL 5843046, at *9 (D. Nev. Oct. 4, 2016) (finding that discrimination based on transgendered status is a 
cognizable claim of sex discrimination under Title VII); Fabian v. Hosp. of Cent. Conn., 172 F. Supp. 3d 509, 527 
(D. Conn. 2016) (same); Dawson v. H&H Elec, Inc., No. 4:14CV00583 SWW, 2015 WL 5437101, at *3 (E.D. Ark. 
Sept. 15, 2015) (same); Finkle v. Howard Cty., Md., 12 F. Supp. 3d 780, 788 (D. Md. 2014) (same); Lopez v. River 
Oaks Imaging & Diagnostic Grp., Inc., 542 F. Supp. 2d 653, 659-61 (S.D. Tex. 2008) (same); Schroer v. Billington, 
424 F. Supp. 2d 203, 211 (D.D.C. 2006) (holding that plaintiff stated a claim under Title VII where the 
discrimination was based on sexual identity). The NPRM states "[Necause Title IX adopts the substantive and legal 
standards of Title VII, a holding by the U.S. Supreme Court on the definition of 'sex' under Title VII will likely 
have ramifications for the defmition of 'sex' under Title IX, and for the cases raising sexual orientation or gender 
identity claims under Section 1557 and Title IX which are still pending in district courts." Nondiscrimination in 
Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 27855 (proposed Jun. 14, 2019) (to be 
codified at 42 C.F.R. pts. 438, 440, and 460) (footnotes omitted). 
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c. The NPRM Fails to Engage in a Proper Cost-Benefit Analysis. 

HHS claims the Final Rule imposes unnecessary and unjustified costs, but the NPRM's analysis 
fails to consider all relevant factors.73  The NPRM cites data collected from covered entities on 
cost estimates," yet fails to offer adequate evidence to show that need does not justify those 
costs. Focusing on the burdens imposed by the notice and tagline requirements,75  the NPRM 
offers six reasons why need does not justify the costs.76  Each one focuses on effectiveness, lack 
of evidence of benefit, or burden of implementation.77  Here, the NPRM overstates the import of 
these regulatory costs of compliance, which alone do not justify the proposed changes. In 
addition to relying on questionable or attenuated data sets, HHS also fails to provide support for 
its position because it does not balance the considerations against any need. The NPRM fails to 
account for the negative impact on patients caused by defining discrimination narrowly. The 
Final Rule noted that discrimination contributes to health disparities.78  While impossible to 
quantify, it concluded that "the benefits [of the Final Rule's prohibition of sex discrimination in 
health care] would include more people receiving adequate health care, regardless of their sex, 
including gender identity."79  The NPRM does not provide a basis for disregarding these facts in 
its analysis. 

The NPRM's regulatory impact analysis also falls short on similar grounds;8°  it fails to account 
for any impact on patients or providers, such as the statistics on discrimination in health care 
experienced by the LGBTQI+ community stated in Section I.A of these comments. 

3. 	The Proposed Rule Is in Conflict with Existing Constitutional and Statutory 
Protections in Violation of the APA 

As we describe in Section 11.3 of these comments, HHS's NPRM creates significant conflict with 
other vital statutory individual protections that have been upheld as constitutional and directly 
reflective of congressional intent. 

The proposed rule violates the APA by encouraging unlawful discrimination in direct conflict 
with constitutional and statutory protections. The APA requires courts to "hold unlawful and set 
aside agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of 

73  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 
27857-60 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 

74  Id. at 27858. 
75  The Final Rule requires notices of nondiscrimination and taglines be appended to all "significant" 

publications and communications (larger than a postcard or brochure) sent by covered entities to beneficiaries, 
enrollees, applicants, or members of the public. 45 C.F.R. 92.8(0(1). 

76  Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 27859 
(proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 

77  Id. 
78  Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31375, 31460 (May 18, 2016) 

(codified at 45 C.F.R. pt. 92). 
79  Id. at 31461. 
8°  See Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed. Reg. 27846, 

27872-77 (proposed Jun. 14, 2019) (to be codified at 42 C.F.R. pts. 438, 440, and 460). 
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discretion, or otherwise not in accordance with law,"81  "contrary to a constitutional right,"82  or 
"in excess of statutory jurisdiction."83  First, by eliminating the Final Rule's definition of "on the 
basis of sex," the proposed rule will encourage unlawful discrimination against LGBTQI+ 
people and women in violation the Equal Protection Clause. Second, these changes will 
encourage unlawful discrimination based on national origin in violation of the protections of 
Title VI of the Civil Rights Act of 1964, the Americans with Disabilities Act, and the Affordable 
Care Act. Third, the proposed changes would encourage health care workers to violate the 
Emergency Medical Treatment and Active Labor Act. 

III. CONCLUSION 

Implementing the Proposed Rule as drafted would have far reaching impacts on the health and 
wellbeing of LGBTQI+ individuals, women, individuals with disabilities, LEP individuals, and 
the broader health care system. As a direct result, many individuals could be left unable to access 
important health care services that are essential to preventing the onset of a disease, accurately 
diagnosing a health condition, or treating a debilitating or life-threatening illness. If implemented 
as proposed, many people will be less likely to access the health care they need, or be 
empowered to enforce their rights to obtain such care. 

We urge the Department to immediately withdraw this Proposed Rule and dedicate its efforts to 
advancing policies that strengthen—rather than undermine—the ability of Americans to support 
the health and well-being of themselves and their families. 

Thank you for the opportunity to submit comments on this rule. If you have any questions or 
would like to discuss these comments further, please contact Craig Pulsipher at 213.201.1378 or 
cpulsipher@apla.org  

Sincerely, 

Craig E. Thompson 
Chief Executive Officer 

81  5 U.S.C. § 706(2)(A) (emphasis added). 
82  5 U.S.C. § 706(2)(B) (emphasis added). 
83  5 U.S.C. § 706(2)(C) (emphasis added). 
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