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Relationship Among Statutory and Regulatory Authorities Upon Vacancy of the Office of the Secretary

Vacancy arises when an officer “dies, resigns or is otherwise unable to perform the functions and
duties of the office.” Federal Vacancies Reform Act (“FVRA”), 5 U.S.C. § 3345.

FVRA’s default appointment framework is the “exclusive means” to appoint an acting officer
unless there is an exception where a statutory provision “authorizes the President, a court, or the
head of an Executive department, to designate an officer or employee to perform the functions and
duties of a specified office temporarily in an acting capacity” FVRA, 5 U.S.C. § 3347.

Homeland Security Act provides an exception to FVRA, expressly authorizing the Secretary to
“designate such other officers of the Department in further order of succession to serve as Acting
Secretary.” Homeland Security Act, 6 U.S.C. § 113.

Delegation 00106* is the Secretary’s designated “succession order for named positions and a
delegation of authority . . . in case of absence, the inability of the incumbent to act during disasters or
catastrophic emergencies, or vacancies in offices.”

Delegation 00106, Section II.A, states that
“In case of the Secretary’s death,
resignation, or inability to perform the
functions of the Office, the orderly
succession of officials is governed by
Executive Order 13753.”

Delegation 00106, Section II.B, states that
“in the event [the Secretary is]
unavailable to act during a disaster or
catastrophic emergency” the Secretary’s
“authority to exercise the powers and
perform the functions and duties of [the]
office” are “Delegate[d] to the officials
occupying the identified positions in the
order listed (Annex A).”

Executive Order 13753

Annex A to Delegation 00106

*This chart refers to Delegation 00106, Revision Nos. 8 to 8.5. Revision No. 8.5 is the version that
Secretary Nielson issued on April 10, 2019.

