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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
-----------------------------------CONEY ISLAND PREP; LESLIE-BERNARD
JOSEPH; HOUSING WORKS, INC.; CHARLES
KING; MARK LEVINE; and ALEXANDRA
GREENBERG,
Plaintiffs,

x
:
:
:
:

-against-

:

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; ALEX. M. AZAR II, in
his official capacity as Secretary of Health and
Human Services; DR. ROBERT KADLEC, in his
official capacity as Assistant Secretary of Health and
Human Services; CENTERS FOR DISEASE
CONTROL AND PREVENTION; DR. ROBERT R.
REDFIELD, in his official capacity as Director for
the Centers for Disease Control and Prevention,

:

Defendants.

No. 2020 - ______

:
:
:
:
:
:
:

------------------------------------

X

AFFIDAVIT OF MARK LEVINE
IN SUPPORT OF PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION

I, Mark Levine, under penalty of perjury, state as follows:
1.

I am a New York City Council member, representing the 7th District in Upper

Manhattan. I chair the Committee on Health and serve as a member of the Committees on
Hospitals, Education, Parks and Recreation, and Transportation. I am a long-time advocate for
addressing inequality in the city and a leader on many issues including tenants’ rights, affordable
housing, healthcare, transportation, education, economic justice, and the environment.
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2.

I began my career as a bilingual math and science teacher at Junior High School

149 in the South Bronx. I went on to found Neighborhood Trust Federal Credit Union, which
helps low-income families in Upper Manhattan gain access to financial services including
millions of dollars in microloans. I served as Executive Director of Teach For America-New
York and as Executive Director of the Center for After-School Excellence at The After-School
Corporation (TASC).
3.

I have a bachelor’s degree in physics from Haverford College and a master’s

degree in public policy from Harvard University’s Kennedy School of Government.
4.

I reside with my family in Washington Heights, Manhattan, New York, in New

York county.
5.

As Chair of the City Council’s Health Committee, I have worked extensively on

the city’s response to the Covid-19 pandemic. I have helped lead the Council’s legislative
deliberations with respect to public health measures and regulations to ensure safe and
responsible economic activity could resume in the city. I am also responsible for a significant
amount of public messaging—on behalf of my own district and in my role as Chair of the Health
Committee—especially with respect to best practices and health guidance so that people can
keep themselves and each other safe. For example, the topics I cover can include when and how
to seek a test, when and how to travel safely through the city, how to stay safe while interfacing
with different kinds of businesses, what health resources and economic support are available
from the city and community organizations, how to care for vulnerable family members and
loved ones, how to manage children’s care and remote education, opportunities for volunteer
support, and what to expect in terms of forthcoming legislation and guidance, among many
others. As a result, I regularly interface with City Hall and City agencies, ER doctors, nursing
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home executives, school administrators, health department representatives, community
organizations, and first responders, among others. From March until today, these duties have
been my primary focus as Chair of the Health Committee.
6.

The Council’s work has been similarly dedicated to combatting the pandemic: we

hold hearings on federal, state and local response capacity and programs; we continue to move
legislation that shapes the City’s response to this emergency; we have worked hard to mitigate
the economic fallout, protect workers and small businesses, safeguard tenants, close streets to car
traffic, and make provisions for outdoor dining. Our official proceedings are now conducted
remotely and not in our chambers.
7.

Throughout the pandemic, one of the city’s primary challenges has been having

sufficient information with which to make public health decisions. In February, when we learned
of significant outbreaks in nearby suburbs, the city had little-to-no testing capacity, and through
March we had only enough supplies to test those who were already extremely sick in hospitals
and other high-risk individuals. The testing insufficiency continued through much of April. This
meant for the worst of the Covid-19 surge in New York City, we had insufficient information as
to the spread of the virus outside of those cases that made it to our city hospitals.
8.

The 7th District that I represent is a diverse community, predominantly Latinx and

African American. During the Covid-19 surge, we experienced fatalities five times that of
wealthier parts of Manhattan. At the peak in April, I heard on more than one occasion from
constituent who had the body of a deceased family member in their home and that the authorities
were too overwhelmed to retrieve it in a timely fashion.
9.

During this period, I personally was infected with Covid-19. On or about March

22, 2020, I began to present with symptoms—a fever, a dry cough, and breathing issues.
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Roughly four days later my wife presented with a fever. My symptoms persisted for roughly two
weeks; my wife’s fever alone lasted 15 days and other symptoms persisted longer. Thankfully,
our sons did not present with any clear symptoms. Throughout my illness, I continued to work,
representing my constituents, leading the Health Committee, communicating with the public, and
interfacing with the City administration.
10.

As alluded to above, City Council offices, including my own, closed in March and

have yet to fully reopen. We are conducting most of our business remotely, which has
complicated our work both in terms of constituent service and legislative process. These
circumstances have also led to delays in advancing many non-Covid policies and programs that
have been eclipsed by the ongoing health emergency.
11.

For example, the Health Committee had dedicated significant time to addressing

the opioid crisis. I have fought for the establishment of safe consumption spaces, which have
been scientifically proven to reduce drug-related fatalities, and other similar measures. Those
deliberations have been slowed by the Committee’s necessary attention to addressing the Covid19 crisis.
12.

Moreover, some of our constituents cannot afford computer technology, an

internet connection, or even a cell phone—disparities that have been exacerbated during the
economic fallout that has followed in the wake of the pandemic. As a result, it has been a
challenge for some constituents to attend Council meetings or participate in constituency
outreach remotely. I am particularly concerned about constituents who depend on eviction
defense, unemployment support, and other such services we provide and the risk that those in
greatest need of our help will be unable to access us remotely. My office has dedicated itself to
performing proactive outreach into the district, innovating a number of new constituent
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communication strategies including where possible safe in-person counseling, but those options
are nevertheless severely limited by the protocols required to keep people safe during the
pandemic. They do not compare to the kind of outreach and contact we were capable of
achieving absent Covid-19.
13.

It is my understanding that the federal government has obligations to standardize

and collect state and local health statistics from across the nation, and that the government must
build a testing and tracing “biosurveillance” network to provide near real-time data as to the
virus’ transmission. In my role as chair of the the New York City Council Health Committee, I
am in critical need of such information in order to tailor policy and guidance to rapidly evolving
conditions.
14.

First, New York City has faced and will continue to face a number of critical

decisions over the course of the next year: whether to keep schools open, to what degree
restaurants should be allowed to have indoor dining, when to start encouraging white collar
workers to return to their offices, and how to support the city’s many neighborhoods where
medical surge capacity will be needed for a second Covid-19 wave. Due to testing components
being in short supply and results at times being significantly delayed, the City Council has
struggled with a highly imperfect information landscape: we have been looking at data that is
often weeks old in order to make policy for the weeks to come. The prospect of improving
testing and tracing such that we can count on receiving “near real-time” information with respect
to the virus’ prevalence within the city would improve our ability to refine legislation and
guidance in order to improve the timing of our decisions and lessen the concomitant health and
economic risks. It would also help us more quickly understand the collateral consequences of our
decisions in order to mitigate them as well.
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15.

The City Council is also in urgent need of accurate data from other states and

cities. As Chair of the Council’s Health Committee, I am keenly aware of the fact that statistics
across jurisdictions are not in alignment. Some of these variations are tied to inaccurate testing
and insufficient testing supply, which force local governments to make difficult decisions about
which populations get tested and which are under-monitored. Other variations, I understand, are
related to how certain city and state health agencies categorize cases and deaths: tagging
pneumonia deaths as non-Covid cases, for example, even if Covid-19 caused the pneumonia in
the first place, in order to suppress official statistics.
16.

The city is highly vulnerable to the importation of new cases—approximately

20% of new cases are currently estimated to be coming from outside—so in a country with
porous borders, surges in other states, even states on the other side of the country, have a high
likelihood of directly impacting us. Though New York recommends travelers arriving from
certain states quarantine themselves for 14 days upon arrival, those rules on which states this
applies to are based on often inaccurate prevalence data reported by other states. The
recommended quarantine is also only as effective as the extent to which travelers take it
seriously, which they are less likely to do in states suppressing their official Covid-19 case count.
17.

We also rely on the experience of other states to instruct us as to which policies

have been successful and which have not. City administration and policymakers are presented
with a variety of questions around mobilizing health resources, space, business activity and
more. We need to trust in the data from other states in order to borrow innovative strategies and
avoid pitfalls. Accurate data from other states will also instruct health policy with respect to
understanding at-risk populations, the impact of certain comorbidities, the true fatality rate of the
disease, the pace of recovery, and the incidence of severe outcomes, among other indicators. The
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absence of such comprehensive and standardized data puts New York City policymakers like
myself at a disadvantage against a novel infectious disease.
18.

To the extent to which such data—whether it be from New York or other

jurisdictions—informs my public messaging, it will also help guide constituents, families, and
individuals to protect themselves against Covid-19.
19.

It is my understanding that the federal government has withheld from me a

number of duties to public disclosure and participation to which I am entitled: 1) recent
legislation passed on a bipartisan basis requires the development and implementation of a federal
biosurveillance network, deadlines for which have not been met; 2) a number of reports and
public disclosures that relate to federal preparations and response to public health emergencies,
the nation’s underlying public health, health disparities along race and ethnicity, and Covid-19
specifically; and 3) opportunities to participate in the regulatory and rulemaking process whereby
I can contribute my expertise and experience in local government and health policy.
20.

My understanding is that because the federal government’s biosurveillance

obligations have not been met, I have been denied mandatory transparency and opportunities to
participate in the development and design of a crucial aspect of the nation’s public health
infrastructure—important opportunities to lend my expertise and advocacy. All of these reports
referred to above contain information I consider critical to my work as a Council member and
Chair of the Health Committee. And with respect to participation in the regulatory process, f
invited, I would certainly participate in these convenings as well as benefit from the information
in any subsequent reports they generate.
21.

The reports on health disparities along race and ethnicity are of special relevance

to my work, as I represent a predominantly non-white district in New York City, one that saw
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disproportionate infections and fatalities compared with wealthier and whiter parts of the city. To
my knowledge, several states and counties continue to refuse to track this information at the
outset and that gaps in data remain despite the CDC’s mandate to have race and ethnicity data
reported. Because the federal government has refused to take steps to mitigate these adverse
outcomes, the burden of protecting vulnerable communities from undue illness and death rests on
the shoulders of state and local actors, and in my role as Chair of the New York City Council
Health Committee this is part of my direct responsibility. Clearly such reports, which include not
just data as to health disparities but also recommendations about how to close those gaps, are
necessary for us to craft responsive policy.
22.

Similarly, information with respect to the federal preparations of medical

countermeasures is critical to preventing New York City from needlessly duplicating supplies or
efforts already accomplished at the federal level. For example, at the start of the pandemic, New
York City had to find a way to secure or produce much of its own personal protective equipment
(“PPE”) and testing infrastructure, because of challenges it faced understanding transparently
how the federal government had prepared and whether those preparations would be made
available to the city. Given the opacity of the federal response, the city and state opened their
own labs for testing, secured PPE on the private market, and pursued innovative strategies such
as 3D printing.
23.

As to reopening schools, New York City policymakers such as myself have been

balancing the education needs of our children and the public health of the community in and out
of our schools. As a former public-school teacher presently chairing the Council’s Health
Committee, I stand in a strong position to communicate these priorities to city administrators and
to the public. While all children have faced challenges adapting to remote learning, New York’s
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public-school children are especially hard hit, and there has been ample evidence that these costs
have fallen disproportionately on those who were already disadvantaged—students from families
without means and students from Latinx and African American families—the hardest.
24.

As a public health policymaker, I have been watching closely the prevalence of

Covid-19 not just in New York City and neighboring states, but across the country. Also relevant
to my considerations have been New York and national public health interventions, New
Yorkers’ compliance with social distancing and other guidelines, and other factors. At no point
has the federal government disclosed any data with respect to how schools, day care facilities
and the like fared in other states, especially those that remained open, and such information
would be invaluable to understanding not just the transmission risks but how some facilities were
able to succeed where others failed, i.e. what mitigation and distancing strategies work with
young children in order to protect students, staff and families alike. We need complete
information not just with respect to our own community but also with respect to communities
across the country who have faced and are facing similar decision points. We expect this data to
be part of a number of the above-mentioned reports that have not been forthcoming as well as
important criteria to include in the design of any meaningful biosurveillance program.
25.

New York City’s teachers and parents instead have gotten conflicting information

and official guidance from the federal government. The CDC initially recommended caution
with respect to school reopening and then revised its guidelines to recommend opening for the
sake of parents and the local economy. I understand this is largely a result of pressure from top
White House officials who have demanded the CDC downplay the risks of reopening schools.
26.

The New York City Council’s effort to assist schools in safeguarding their

community will also benefit from the near real-time information from federal biosurveillance
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